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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OTJVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Masa. 

Hon. GEO. H. BINGHAM, Circuit Judge Manchester, N. H. 

Hon. CHAS. P. JOHNSON, Circuit Judge Portland, Me. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massactiusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, RLode Isi.-md Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D, BRANDBIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New Yor]£, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New Yorlc, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Conuecticut New Haven, Conn. 

Hon. THOMAS I. CIIATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTEN VEEDEH, District Judge, E. D. New York' Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEAHNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. U. New York New York, N. Y. 

Hon. MARTIN T. MANTON, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buflalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Verniont St. Jolmsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmlngton, Del. 

Hon. EDWARD G. BRADPORD, District Judge, Delaware Wilmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District- Judge, New Jersey Trentou, N. J. 

Hon. J. VVHITAKBR THOMPSON, District Judge, E. D. Pennsylvania... Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburgli Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburgh,' Pa. 

1 Resigned Deeember 31, 1917. 
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FOURTH CIRCUIT 

Son. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. JETEE C. PRITCIIARD, Circuit Judge Aslieville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Wasliington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. Nortli Carolira Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. D. S. C Cliarleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greeuville, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Piiilippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.... Cliarleston, W. Va. 



FIFTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsYlUe, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austin, Tex. 

Hon. HENRY D. CDAYTON, District Judge, N. and M. D. Alabama... .Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birniingham, Ala. 

Hon. ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Plorida Pensacola, Pla. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonvllle, Pla. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMOIiY SPEEI^, District Judge, S. D. Georgia Maçon, Ga. 

Hon. BEVERLY D. iiVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS B. POSTER, District Judge, B. D. Loulsiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judye, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hdn. EDWARD R. MEEK. District Judge. N. D. Texas Dallas, Tex. 

Hon. DUVAL WEST, District .ludge, W. D. Texas San Antonio, Tex. 

Hon. W. B. SMITH, District Judge, W. D. Texas El Paso, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCllRAN, District Judge, B. D. Kentucicy Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuclty Loulsvllle, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, E. D. Michigan Détroit, Mich. 

Hon, CLAliBNCE W. SESSIONS, District Judge, W. D. Mictiigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohio. 

Hon. D. C. WESTENHAVER, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hou. HOWARD C. HOLLISTER, District Judge, S. D. Ohlo Cinciunatl, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.. Knoxville, Tenn. 
Bon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphie, Tenu. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKB, Circuit Justice Washington, D. d 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, IIU 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 



JUDGES OF THE COUIITS V 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, 111. 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Cliicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfield, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGBR, District Judge, E. D. Wisconsin Milwaukee, Wla. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madlsou, Wls. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WAI^TER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leaven-worth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARI^AND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, Di.strict Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Mis.souri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSl'JPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NBBLETT, District Judge, New Mexico Santa Fê, N. M. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge. B. D. Okiahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Okiahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Faiis, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA. Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELIjE, District Judge, Arizona Tucson, Arlz. 

Hon. BENJ. F. BLEUSOE. District Judge, S. D. Califoruia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. Califoi-uia Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. Caiilornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge. N. D. Califoruia San Francisco, Cal. 

Hon. FRANK S. DIETBICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, New'. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Bpokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JERBMIAH NETERBR, District Judge, W. D. Washington Seattle, Wash. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



ATCHISON, T. & S. F. RT. CO. v. SPILLER. * 
(Circuit Court of Appeals, Elghth Circuit. October 26, 1917.) 
No. 4819. 
L Commerce <ê=587 — Intekstate Commebck Commission — Conduct or Pbo- 

CEEDINQS — Î^VIDENCE. 

While the Interstate Commerce Commission in making investigations 
should net be toc narrowly constrained by the technical rules as to tlie 
admlsslbility of proof, nor hampered by those narrow rules whicli prevail 
In trials at common law, yet, by reason of the liberallty of practice in ad- 
mitting testimony, it is more Imperative to préserve the essential rules 
of évidence by whlch rights are asserted or def ended, and the commission- 
ers cannot aet upon their own information, but the parties must be fuUy 
apprlsed of the évidence submitted and given an opportunlty to cross-ex- 
amine witnesses, inspect documents, and ofEer évidence in explanation or 
rebuttal. 
2. Commerce <©=88 — Interstate Commerce Commission — Obders — VALiniTY. 

Administrative orders quasi judlclal in character are void if hearing 
vras denied, if that granted was inadéquate or manlfestly unfair, if the 
finding was eontrary to the indlsputable character of the évidence, or If 
the facts found do not support the order. 
8. Commerce <g=»88 — Interstate Commerce Commission — Obders. 

An order of the Interstate Commerce Commission based on a finding un- 
supported by évidence is eontrary to law and must be set aside by a court 
of compétent jurisdiction. 

4. Commerce (ê=>88 — Interstate Commekce Commission — Trial — Findings. 

An order of réparation made by Interstate Commerce Commission un- 
der Act to Kegulate Commerce (Act Feb. 4, 188T, c. 104, § 16, 24 Stat. 384 
[Comp. St. 1916, § 8584]), awarding damages for a violation of section 1 
(Comp. St. 1916, § 8563), prohibiting unreasouable rates, requires a find- 
ing disclosing the relation of the parties as shipper and carrier, the 
character and amount of the trafflc ont of which the claims arose, the 
rates pald by the shipper for the service rendered, whether they were un- 
reasonable and whether the shipper was injured, and, if so, the amount of 
hls damage. 

5. Commerce <g==>91 — Interstate Commerce Commission — Réparation Obders. 

An action against a carrier based on a réparation order of the Interstate 
Commerce Commission awarding damages for the exaction of unreasou- 
able rates in violation of Act to Regulate Commerce, | 1, should proceed 
In ail respects llke other civil suits for damages, except that on the trial 
the findings and order of the commission are, pursuant to section 16, 
prima facle évidence of the facts thereln stated. 

^=>For other cases see same topic & KSY-NIJMBBR in ail Key-Numbered Dtgesta & Indexes 
24g pi_ 1 «Rehearing denied March 11, 1918. 
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8. Commerce ®=595 — Interstate Commerce Commission — Findings. 

In an action on a réparation order of ttie Interstate Commerce Com- 
mission avvarding damages for violation of Act to Regulate Commerce, § 
1, prohibiting unreasonable rates, the comnii.ssion's tiiiding tliat claira- 
ant's assignors liad pald the unreasonable rates held uusupported by the 
évidence. 

7. Evidence <S=>317(2) — Admissibility — Hearsay. 

In a proceeding before the Interstate Commerce Commission for répara- 
tion oi'der avvarding damages for exaction of unreasonable freight rates, 
testimony that witness had obtained from commission houses to which 
shippers had consigned their cattle and from other sources data showing 
shipments by individuals not shown to be the owners of cattle is the worst 
kind of hearsay. 

8. Commerce ©=587 — Interstate Commerce Commission — Pboceedings — Ob- 

jection. 

As proceedlngs before the Interstate Commerce Commission are con- 
ducted in an informai way, counsel are not rectuired to présent objec- 
tions to inadmissible testimony with the saïue nicety required in an action 
in court, and repeated assertions that claims presented for damages on ac- 
count of the exaction of unreasonable rates were uusupported by proof 
show^ed that counsel for carriers did not acquiesce in hearsay proof of 
claimants' demands. 

9. Commerce <S=j95— Interstate Commerce Commission — Orders. 

In an action on a réparation order of the Interstate Commerce Commis- 
sion, where it was contended that the findings of the commission on 
which the order was based were uusupported by substantial évidence, the 
court may consider the character of the évidence introduced in support 
of the order. 

10. Commerce <s==>87 — Inter-tate Commerce Commission — Proceedings. 

In a proceeding by an assignée before the Interstate Commerce Com- 
mission for damages on account of the exaction of unreasonable rates 
from his assignors, the assignée must establish the assignments. 

11. Commerce <s=>87 — Interstate Commerce Commission — Proceedings. 

In a proceeding before the Interstate Commerce Commission by an 
assignée to recover damages on accoUnt of the exaction of unreasonable 
rates from his assignors, évidence fteW insufflcient to show assignment of 
claims to the assignée. 

12. Commerce iS=88 — Interstate Commerce Commission — Rates — Establish- 

ment. ' ■ ■ 

Under Act to Regulate Commerce, § 15, as amended in 1906 (Act June 
29, 1906, c. 3591, § 4, 34 Stat. 589 [Comp. St. 1916, § 858;}]), providing that 
the Interstate Commerce Commission is authorized and eiiipowered to dé- 
termine and prescrlbe what will be just and reasonable individual or 
joint rate or rates or charges to be thereafter observed for such period 
of time not exceeding two years as shall be prescribed in the order, it is 
improper for the commission, having ordered reduced rates for a period 
of two years, to order réparation solely on account of the prevlous ex- 
action of higher rates during a previous period of over two years, for the 
grant of the réparation, being based entirely on the difCerence in rates, was 
tantamount to the establishment of a rate for over four years, and with- 
out giving notice as to when it should go into effect. 

13. Commerce i®=97 — Interstate Commerce Commission — Orders — Action on. 

In an action on a réparation order of the Interstate Commerce Commis- 
sion in favor of shippers based on the exaction of unreasonable rates, the 
question whether the rate exacted was un just and unreasonable is open. 

14. Carriers ©=3202— Rates— Recovery. 

Wliere a rate subsequently condemned by the Interstate Commerce Com- 
mission as unreasonable was when exacted a légal rate, the shlpper could 
not sue in a court of law and recover back any portion of such rate. 

(S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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15. Commerce <g=3<88 — Ixterstate Commerce Commission — Réparation — 

RiGHT TO AUTIIOKIZE. 

The Interstate Commerce Commission ordered réparation on account 
of the exaction of unreasonable rates during a period extending from 
August 29, lt)06, wlien the commission received the rate-maklug power 
under the Hepburn Amendment to November 17, 1908, the date fixed by 
the commission when certain reduced rates should tal^e efCect. The répa- 
ration was measured cutirely by the différence in rates. Held, that as 
the grant of réparation was practieally the estal)lishment of the rate for 
a longer period than authorized, and as the shipper could not, the rate 
having been légal when exaotcd, recover any sum on account of his pay- 
ment thereon in a court of law, the order by the Interstate Commerce 
Commission was improper. 

16. Commerce i®=5S8 — Interstate Commerce Commission — Uneea80nabi.e 
Rates — Damages. 

AVhere railroad companies exacted unreasonable rates for the trans- 
portation of cattle to marlcets, the difterenee between the unreasonable 
rates exacted and reasonable rates subsequently establislied cannot be made 
the only basis for a réparation order for damages under Act to Regulate 
Commerce, § 16, witlumt any showing that the shippers were actually 
damaged from the exaction of such illégal rates, for freight rates obvious- 
ly would affect the priées to be paid at destination. 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Actions by E. B. Spiller against the Atchison, Topeka & Santa Fé 
Railway Company, against the Chicago & Eastern Illinois Railroad 
Company, against the Chicago & Alton Railroad Company, against 
the Missouri Pacific Railway Company, against the St. Louis, Iron 
Mouiitain & Southern Railway Company, against the St. Louis & San 
Francisco Railroad Company, against the Chicago, Rock Island & 
Pacifie Railway Company, against the Illinois Central Railroad Com- 
pany, and against the Missouri, Kansas & Texas Railway Company. 
There were judgments for plaintiff, and défendants bring error; the 
causes being consolidated and heard by stipulation on the record in 
the case of the Atchison, Topeka & Santa Fé Railway Company. Re- 
versed, and new trial ordered. 

T. J. Norton and Gardiner Lathrop, both of Chicago, 111. (Robert 
Dunlap, of Chicago, 111., Thomas R. Morrow, of Kansas City, Mo., 
J. W. Jamison and C. S. Burg, both of St. Louis, Mo., and R. V. 
Fletcher and W. F. Dickinson, both of Chicago, 111., on the brief), for 
plaintiffs in error. 

B. F. Deatherage, of Kansas City, Mo., and S. H. Cowan, of Ft. 
Worth, Tex. (I. H. Burney, of Ft. Worth, Tex., and G. Creason, of 
Kansas City, Mo., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. Défendant in error, hereafter called 
"plaintiff," commenced an action against the several plaintiffs in er- 
ror, hereafter called "défendants," to recover from each of them the 
amount awarded plaintiff by an order of réparation made by the In- 
terstate Commerce Commission January 12, 1914. A count for treble 

«=For other cases see Bame topic & KKY-NUMBER in ail Key-Numbered Digests & Indexe» 
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damages under Act July 2, 1890, c. 647, 26 Stat. 210, and Act Aug. 
27, 1894, c. 349, 28 Stat. 509, 570, was abandoned at the trial. _ 15y 
stipulation a jury was waived and the cases against the Atchison, 
Topeka & Santa Fé Railway Company and the Missouri, Kansas & 
Texas Railway Company were tried to the court. The trial resulted 
in a judgment for plaintiff against each défendant for the amount 
of the award against it with interest and attorneys' fées. A similar 
judgment was subsequently entered in the cases not tried. The total 
amount of the judgments aggregated $181,190.87. Each défendant 
sued out a writ of error from the judgment against it, but by stipula- 
tion the cases are to be heard hère on the record in the case of the 
Atchison, Topeka & Santa Fé. At the close of ail the évidence the 
trial court was requested by counsel for défendants to déclare the law 
as follows: (a) That upon ail the évidence plaintiff was not entitled 
to recover against any or ail of the défendants; (b) that there was 
not sufficient évidence before the commission to sustain its order of 
réparation. 

At the trial the plaintiff to maintain the issues on his part intro- 
duced in évidence the report and order of the commission, dated 
January 12, 1914, in the case of Cattle Raisers' Ass'n of Texas v. 
Missouri, Kansas & Texas Ry. Co., No. 732 (not reported No. A-583). 
The order of réparation covered a period of time extending from 
August 29, 1906, the date when the commission received the rate- 
making power, under the Hepburn Amendment, to November 17, 1908, 
the date fixed by the commission when certain reduced rates should 
take effect. The commission had on August 16, 1905, in case No. 
732, entitled as above, found that the rates established by the carriers 
for the transportation of cattle from certain points of origin in Texas, 
New Mexico, and Oklahoma to Kansas City, St. Joseph, and St. 
Louis, Mo., National Stockyards, Chicago, 111., New Orléans, and other 
points, were unjust and unreasonable and in violation of section 1 
of the Act to Regulate Commerce (11 Interst. Corn. Com'n R. 298). 
After the taking effect of the Hepburn Amendment upon new plead- 
ings the commission adhered to its former ruling and established rates 
for the future, effective November 17, 1903 (13 Interst. Com. Com'n 
R. 418). The report of the commission which was made a part of 
the réparation order had attached thereto appendix A, with the fol- 
lowing heading : 



Consigaor 



Origin Destination 



Cars 



Weight 



Rates 
Paid 



Rate 
Ordered 



Amount 
of Refund 



The information contained in this appendix is explained by the re- 
port of the commission, which reads as follows : 

"Pfouty, Oommissiouer. ïhe commission, iii its former report in tliis case, 
13 I. C. C. 418, 435, stated tliat repiU'ation would be awarded from August 29, 
]906. Clalms for réparation were filed wltli the ooinmission covcrliig sliip- 
ments botll before aud after tliis date, but no clalms are embraced in tbis 
report where dellvery was made previous to the date above given. 

"Thèse clalms, as filed with the commission, descrlbe in détail tbe ship- 
ments on accoinit of which réparation is claimed, stating the point of origin 
and the point of dellvery and the carrier niaking the dellvery. By the direc- 
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tion of the commission, a list of the cars with respect to whieh claimf? hâve 
lieen flled was furnished to each one of thèse delivcring lines, whicli was re- 
quested by the commission to checl?; the claims against t.lieir records with a 
vievv to ascertaining how many of the cars moved as appeared froni the rec- 
ords of the défendants. Thèse claims hâve boen checked by thèse deliverins 
roads, and no carloads are embraced in this report whieh did not appear from 
the records of the défendants to hâve nioved as stated. 

"In ail cases in this report the point of origin, the point of dellvery, and tlie 
delivering road are named. The coniplainant has no way of deteriuining the 
originating carrier, where the point of origln Is served by two or more car- 
riers, nor the intermediate carrier, where such a carrier partielpated in the 
transportation. 

"Thèse shipments of live stock were in ail cases consigned to some person 
at the delivering niarket, usually a commission iirm. The consignor paid the 
froight in the lirst instance to the delivering carrier in ail cases. Subsequently 
the cattle were sold upon the market and the amount of the freight deducted 
from the purchase price, reniittance being made for the balance. In ail cases, 
therefore, the owner and shipper of the cattle finally paid the transportation 
charges. 

"The table attached to and made a part of this report, as appendix A, 
shows with référence to ail shipments whose movement was admitted by the 
défendants the point of origin, the point and road of delivery, the rate of 
freight whieh was paid, the rate whieh should hâve heen paid, and the 
différence hetween the amount of freight whlch was paid and the amount 
whieh sliould hâve been paid. In some cases the weight of the sliipment did 
not appear, and in ail snch instances the minimum carload has been applied, 
sinee under thelr tariffs, the carriers must hâve collected at least upon the 
mininunn. 

"Keferring to appendix A, we filnd that the persons named in the eolumn 
marked 'consignor' shipi)ed from the points named in the eolumn marked 
'origin' to the points named in the eolumn marked 'destination,' by the line 
of road named as the 'dt^livering road.' the nuniher of cars specified in the 
eolumn lieaded 'number of cars,' of the aggregate net weight stated iu the 
eolumn marked 'weight.' We further lind that said shippers paid to said 
delivering carriers froight upon thèse shipments at the rate whieh is named 
in the eolnnui headed 'rate paid.' We find that this rate was unreasonahle 
and excessive and that a reasonable rate to hâve been cliarged on the several 
sliipmeuts at the time they were made would hâve been that rate named in 
the eolumn marke<l 'rate ordered,' whieh was subsequently established by the 
commission, and tliat therefore the said delivering carriers collected from tlie 
said shippers unreasonahle charges on account of the shipments by the 
amounts named in the eolumn headed 'amount of refund.' We further find 
that by thèse unreasonable exactions of the said carriers the said shippers 
vv(!re damaged in the amounts stated in said last-named eolumn, sinee tliey 
received for tlieir cattle less by those amounts than they would hâve recelved 
had the rate found reasonable been charged, and that said shippers are en- 
titled to repai-ation in the amounts so specifled, with interest from the date 
of the delivery of the sliipment at 6 per cent., whieh said interest has been 
couiputed and is stated in the eolumn marked 'interest.' 

"In case of certain of the ahove claims the shipper made an assignment to 
H. E. Crowlpy, at that time seeretary of the Cattle Kaisers' Association. The 
form of this assignment was the same in ail cases, and was as follows; 

" 'In considération of one dollar to me in hand paid hy H. E. Crowley, 
seeretary, as wcll as other considérations good and valuahle to me, I hereby 
transfer and assign to him absolutely, any and ail right of action, claims, or 
demands whieh I now hâve, or may hereafter hâve, against each and every 
rallway company over whose railroad I hâve shipped any cattle, for répara- 
tion or reimbursements on account of any excessive, unreasonable, dlscrimi- 
natory, or otherwise unlawful or unjust freight rates or other charges whieh 
I hâve paid to sueh railway company on sueh shipments, as per schedule of 
said shipments liereto attached. 
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" 'Having assigned my sald clalm as aforesald, I also delegate to sald H. E. 
Orowley, secretary, full authorlty in establishing sald clalm to coUect data and 
évidence in relation thereto from ail commission companles, persons or lirms 
as if I were personally présent and acting in the premises. 

" 'Witness my signature hereto. 

" '[Post office address.] [Sign hère.]' 

"We flnd that tlils asslgnment was made by the shlpper in ail cases where, 
In appeudlx A, the name of such shlpper is foUowed by the Ictter 'G.' Sub- 
sequently Orowley ceased to be secretary of the Cattle Kaisers' Association 
and was succeeded by B. B. Spiller, and thereafter the shlppers assigned cer- 
tain other clalms to Spiller. The form of asslgnment usod was In ail cases 
the same as that which had formerly been employed in maklng the asslgnment 
to Orowley. We find that those shlppers whose names are foUowed by the 
letter 'S' made assignments in this manner to Spiller. 

"After Orowley ceased to be secretary of the Cattle Ralsers' Association he 
assigned ail clalms whIch had previously been assigned to him to hls succes- 
sor, Spiller, by assignment in due form, so that Spiller now has whatever 
rlght and title Orowley orlginally took under the assignments to him. 

"The attorney for the complainant contended that ail clalms assigned 
to Spiller direetly, or to Orowley and by him to Spiller as above, were so 
vested in Spiller that he was entitled to demand and receive payment of the 
amount of réparation due from the défendants, and that the order of répara- 
tion should be made in hls favor. Upon the reqiiest oî the attorney of the 
eomplalnants the commission orders paymenl of réparation to E. B. Spiller In 
ail cases where such assignments were made as indlcated in the appendlx 
aforesaid. Where no assignment has been made the order wlU run direetly in 
favor of the owner as shown by sald appendlx. 

"AU the clalms mentloned in the above appendlx, with respect to whlch 
réparation is allowed, were flled with the commission within less than two 
years from the date when the shipment was delivered to the consignée by the 
delivering road. 

"An order will be entered aceordlngly." 

With the introduction of the report, order, and appendix, the plain- 
tiff rested. Thereupon the défendant in support of the allégations 
of its answer introduced in évidence duly certified copies of the ste- 
nographers' notes of the hearings relative to réparation in case No. 
732, Cattle Raisers' Ass'n of Texas v. Missouri, Kansas City & Texas 
Ry. Co. before Commissioner Prouty, at Chicago on September 19, 
1912, January 24, 1913, and October 17, 1913. It was conceded by 
counsel for plaintiff that the f reight money including the freight charge 
was apportioned between the carriers handling each shipment if more 
than one carrier was involved. A statement was also submitted by 
counsel for the Atchison, Topeka & Santa Fé Company showing the 
carriers who participated in the freight coUected by said company, as 
shown by appendix A. It was also admitted that the Chicago, Rock 
Island & Pacific Railway Company, Chicago & Eastern Illinois Railway 
Company, Missouri, Kansas & Texas Railway Company, St. Louis, 
Iron Mountain & Southern Railway Company, and St. Louis & San 
Francisco Railway Company, were in the hands of receivers. This 
was ail the évidence introduced at the trial below which in any way 
bears upon the questions raised. If there was not sufificient évidence 
introduced before the commission to sustain its order, then it neces- 
sarily follows there was no évidence to sustain the judgment below. 
As it is sought to sustain the order of the commission partly by the 
admissions and acquiescence of counsel for the railroads at the several 
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réparation hearings, it will be necessary at the expense of brevity to 
détail what transpired at said hearings. At tlie réparation hearing on 
September 19, 1912, Mr. Williams, assistant secretary of the Cattle 
Raisers' Association, was called as a witness for the claimant, and 
testified that he had applied during the previous four or five years or 
longer to certain commission houses for certain data in regard to ship- 
ments of cattle for which réparation was claimed, and f rom such data 
had prepared a statement or statements tabulating the claims for ship- 
ments of cattle made by members of the Cattle Raisers' Association 
and for whom said association had fîled claims with the commission. 
In order to explain the methods used in getting up the claims and 
tabulating them, the witness produced a statement of one J. H. Aikins, 
claimant, and testified that Mr. Aikins was a cattle dealer of quite a 
little prominence at Kansas City; that the witness understood that 
Mr. Aikins paid the charges; Aikins, however, did not handle the 
charges, as they were paid by the commission company for him. The 
witness was then asked : 

"So thèse are really liis cattle? A. Thèse are really his cattle; at least, 
that is the way the stufl: was given to nae." 

Proceeding, the witness testified that it was his understanding that 
shipments of cattle were often billed in the name of the caretaker; un- 
derstood that Lewis who appeared as shipper in the Aikens statement 
was a caretaker, but that Aikins owned the cattle; understood that 
the commission company received the cattle and paid the charges; 
supposed the Missouri, Kansas & Texas was the delivering line, at least 
that was the information furnished him ; that the account in ail cases 
was made out against the delivering line ; was informed that the ship- 
raent was delivered by the Missouri, Kansas & Texas, and originated 
on that road. At this point Commissioner Prouty stated to counsel: 

"Commissioner Prouty: I am incltned to think, gentlemen, that the oiily 
way in whleh this réparation ean Ije miide up is from the books of the carriers. 
I do not think you could make it up from the books of thèse commission men, 
although perhaps you may be able to do that. It seems to me if you can fur- 
nish the carrier witli some starting point it would not be unreasonable to 
require the carrier to take thèse statements and cheek them up in lieu of 
requiring the production of the books and files or whatever mlght be necessary 
for examiuation." 

"Commissioner Prouty: Never mind what may hâve been done; It seems 
to be conceded hère that if we can get such information as will enable the 
railroads to trace thèse shipments that they will undertake the labor of 
tracing them und cliecking them, and we want to endeavor, if possible, to 
get that information." 

Mr. Cowan, representing claimant, replied : 

"Mr. Cowan: We hâve the original statements made by each commission 
company." 

The witness Williams then testified that the Cattle Raisers' Associa- 
tion applied to the commission companies to make up a statement for 
each one of their customers showing to whom the shipments were 
made and the f reight paid ; that most of the commission companies 
complied with this request upon blank sheets furnished for that pur- 
pose; from thèse blanks so furnished, statements were compiled for 
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each shipper against each delivering line of railroad; that he obtained 
the amount of overcharge from a statement made by the tariff depart- 
ment of the commission, and from those figures compiled the amount 
that each shipper was entitled to on each carload ; that in making up 
the minimum carload weight, 22,CXX) pounds was used instead of the 
exact weight, except in the cases of Morris & Co. and E. F. Swift, 
where the exact weights were obtainable. Witness understood that 
where freight was paid on a shipment of cattle it was paid by the com- 
mission Company to the railroad and the amount deducted from the 
proceeds of sale, except in cases where freight was paid in advance. 
Witness understood that the caretaker, the man who goes along with 
the cattle as owner, signed the live stock contract or bill of lading 
with the carrier; the caretaker uses this contract for his return pas- 
sage, and it is then returned to the auditor of the carrier without the 
name of the owner of the cattle on it. The contract shows the con- 
signée, who is always the commission company. Witness then sub- 
mitted a duplicate statement of the claims against each carrier and 
stated that he believed the amount of overcharge in each case to be 
correct. This tabulated statement was received in évidence. At this 
point the following conversation was had between Commissioner 
Prouty and counsel: 

"Commissioner Prouty: Now, Mr. Covvan, just what do you claim for thèse 
papers you hâve iiitrodiiced? Just what probatlve force do you clalm? Do 
you clalm that the iutrodu<^tioii of those ijapers along with the testlmony of 
Mr. AVilllams makes out for you a prima facie caseV 

"Mr. Cowaii: I claim that it would make ont a prima facie case if I would 
also bring before the commission or an examiner of the eomuiission the évi- 
dence pf the bookkeepers or persons in charge of the hooks of tliese com- 
mission companies to show that they compiled tliese claims correctly from 
their books, that they are books of original entry in the regular course of 
business. 

"Commissioner Prouty: Now, do you claim that without the production of 
the books themselves? 

"Mr. Cowan: I can be compelled probably to produce the books themselves 
before au examiner, were there any use of It, or the examiner of course could 
be présent to hear the testlmony of the bookkeepers. I do not see why the 
books themselves should be produeed, but we hâve no objection to golug to 
that trouble if it is uecef:.sary. 

"Conninssioner Prouty; Xow, Mr. Norton (representlng the Atchison), what 
do you say, and what do the other défendants say, as to the effect of the 
flling of tUese statements and as to the prodactlon of the booksV Are you 
satlsfied to acceiJt the statemeuts in lieu of the bookkeepers, and are you 
satisfled to accept the l)ookkeepers lu lieu of the booksï 

"Mr. Norton: Speakliig ouly for my own company, I thiiik the évidence 
offered amounts to a failure of proof, and I should make a motion that the 
case be disnilssed on that account. Mr. Cowan has had since 1906 to get 
this matter roady. I showed you this mornlng what slips were in possession 
of the stockyards people that were intelligible, aud if they hâve been lost in 
the meantlme he has been guilty of lâches. ïhere is an euornions amount of 
money involved hère, and it seenis to me the proof put up to us ought to be of 
such a nature that we can tell whether Mr. Jones dld shlp a carload of freight 
and whether he dkl i)ay for it. Tiiat is to say, whether he sustalned damage 
by reason of this rate. Now, nothing of that sort lias been glven to us. The 
matter Mr. Cowan had tiled from time to time I subniitted to our auditor's 
office, aud they said they coiild tiot chiH-k it at ail. ïhis matter which this 
witness puts in this niorning is almost exactly the same sort of matter. 
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Thcrefore tlie question is put up to us of going to groat expeiise and laboi- in 
orUer to prove a case against ourselves. That is \Yliat it amounts to." 

■'Mr. Cowan: I do not mean tliat this proof is complète, of course. It 
would require, in addition to wliat waa proveu by Mr. Williams, proof of tlie 
bookkeepers of the commission companies that the statements they made were 
correct. 

"Commissioner Prouty: I think you would liave to hâve the books of ac- 
count themselves. My understanding is that the books of account are the 
évidence themselves, and not the testimony of some mau as to what they 
contain." 

The statements prepared by Mr. Williams being filed, counsel for 
claimant was directed to furnish copies of the same to each delivering 
carrier sought to be charged. The further hearing of the case was 
then adjourned to January 24, 1913. At this hearing Commissioner 
Prouty said : 

"Commissioner Trovity: I^et us see, in the first iilaee, just what lias been 
donc by the carriers. You say you hâve served since the original hearing, or 
before that time, or since our last hearing and before that time, to each de- 
livering Une a list of the shipments witli respect to which you clalm to recover 
damages?" 

Mr. Norton for the Atchison, Topeka & Santa Fé Railway Company, 
referring to a book containing 461 pages served by counsel for claim- 
ant upon his Company, replied that the admissions were checked up by 
the auditor of the road with référence to the car movements and the 
amount of freight actually coUected and as to thèse facts alone would 
he admit the correctness of the claimant's statement. 

"Commissioner l'routy: Let us see just what the railroads do admit. Take 
this first item. This involves a shipment in the case of which Aaron & lîughes 
were the consignors. Somebody who may he termed 'K' was the consignée. It 
origiunted upon the Ft. Worth & Denver City Railway at (iiles, Tex., and 
was shipped to destination No. 1, Kansas City, delivered on March 5, 1907. 
Tlie shipment consisted of two cars. The rate paid was .'UVa cents. Tlie rate 
ordcred by the conunission was ;î1% cents. The amount oî the overeliarge is 
$13.20. Now, the admission of the carriers would apparently show that 
somebody made a shipment, Aaron & lliighes ])erhaps made a shipment on that 
date and ])aid that rate, and are entltled to the $lo.20. Do you concède, Mr. 
Korton, that Aaron & Hughes paid the $1.'>.20V 

"Mr. Norton: No, ail that we show by that is that this car did move as 
stated, and that we colleeted there the amount specifled in Mr. Cowan's sheet, 
or else some additional amount. 

"Commissioner l'routy: Apparently you concède there that you colleeted the 
amount specified by Mr. Cowan V 

"Mr. Norton: ïes. 

"Connuissioner l'routy: Now. it is necessary, in addition to that, for the 
commission to find, befoi'c it mak(>s an oi'der. that some individual paid that 
freight. Mr. Cowan, do you claim that the admission of the railroad company 
.shows that Aaron & Hughes paid that freight? 

"Mr. Cowan: Well. I do not l\now that I claim that the adnussion of the 
railroad is to that eiïect, but it would seem necessarily so, because we are 
prepared to prove that in ail cases, without exception, there is charged up in 
the account sales by the commission company the amount of the freight, and 
that is taken eut and deducted from the receiiits for the cattle when sold." 

Commissioner Prouty, addressing Mr. Williams, said: 

"Commissioner Prouty: Where do you get your information which you put 
at the top of the sheet, showing the owner? 
"Mr. Williams: From data furnislied by the commission companies. 
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"Commission er Prouty: Are there a good many cases vvliere the name of 
the elaiinant îs not the same as the name of the shlpper or consigner? 

"Mr. Williams: I hardly know. I suppose there are a good many; I do not 
remember right now, but I think in ail cases they are shown as the consignor 
in the headings there. We ti'ied to make that the name of the party in whose 
name they were shipped, so the railroads could more easily clieck them up." 

Commissioner Prouty then said that he was of the opinion that, in 
addition to the checking, there niust be proof as to who paid the 
freight. Mr. Dickinson, representing the Chicago, Rock Island & 
Pacific Railway Company, stated that his company had checked over 
the statement of claimant and found it reasonably accurate. Commis- 
sioner Prouty then said : 

"Commissioner Prouty: Assuming that you do locate a particular ship- 
ment, so you are satisfled that tlie shipment moved and the freight money was 
paid by somebody, do you intend to question the fact that the money was paid 
by the consignor uTtîmately? I understand the course of business to be that 
thèse cattle are sold on the market by somè commission men, and tlie freight 
money is paid by the commission man and deducted from the amount re- 
ceived from the sale of the cattle and the balance remitted to the owner, 
whlch of course amounts to a payment by the owner. Do you make any 
question that the consignor did in that way pay this freight?" 

Mr. Dickinson said in reply : 

"I understand that that is the course of business as praetlced at the ter- 
minal markets at Kansas City and Chicago. Whether there are any excep- 
tions I am not informed. Now, as to the party to whom the money is re- 
mitted, that is after thIs freight has been deducted from the selliug price of 
the cattle, I hâve no advice on that at ail." 

Commissioner Prouty then, addressing Mr. Wright, representing 
the St. lyouis, Iron Mountain & Southern, said: 

"Do you make any question as to the right of the consignor to cover those 
overcharges, or rather that he is to be found to be the person who paid the 
overeharge?" 

To which Mr. Wright rephed: 

"We admit that the freight charges were paid, and believe that the state- 
ments as rendered by Mr. Cowan are substantially correct, although as to 
who are the consignors there is some question. There are one or two cases in 
our list where we find a différent consignor entirely from what Mr. Cowan 
stated. We find that the shipment was made from the point stated via the 
Unes stated and delivered on the date, but an entirely différent consignor." 

Then Mr. Prouty, addressing Mr. Fletcher, who represented the 
Illinois Central, said : 

"Commissioner Prouty: Now, Mr. Fletcher, are you disposed to question the 
fact that the claimant, or the person named as claimant, in thèse cases paid 
the freight? 

"Ml". Fletcher: We are without any information at ail on that. 

"Commissioner Prouty: Suppose the books of the commission man show 
that the remittance was made to that individual. 

"Mr. Fletcher: Without committing myself now, which I cannot be ex- 
pected to do without reflection, it would seem to me, if the books of the com- 
mission merchant showed the payment by the shippers, or owners, and there 
could be sufficieut information to identify that with thèse things hère, It 
would aîl hâve to be proved as to whether the books referred to the same 
shipments hère shown, I would say that would be compétent évidence. 
Whether it would establlsh it or not, I would not undertake to say now." 
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At this time Commissioner Prouty stated to counsel for the rail- 
road companies if they deemed it of any advantage to hâve the order 
entered against each of the Unes participating in each shipment, and 
would furnish the commission the necessary information so that the 
commission might know by what means the shipment moved, the com- 
mission would make the order in that way, but unless such informa- 
tion was f urnished the order would go against the deUvering line. This 
was said to ail the carriers. 

Mr. Williams further testifîed that his information in the main was 
furnished by the commission companies, and in some instances came 
from the parties themsclves. Commissioner Prouty then said to Mr. 
Burg, representing the Missouri, Kansas & Texas : 

"Commissioner Prouty: And what do you say as to the proof required to 
show tliat the clalniant has paid this freiglit? Is your Company familiar 
with the manner in wliieh tliis business is done? 

"Mr. Burg: Not at ail; at least, I am not." 

Then Commissioner Prouty stated to Mr. Cowan : 

"Conunlssioner Prouty: As sooii as you hâve done ail you can toward 
clieeking thèse wlth the rallroads, you will notify the commission, and we will 
at once hâve the examiner go to work for the purpose of stating thèse ac- 
eounts. I suppose in doing that It will be necessary for him to do part of 
his work lu Chicago, where the bocks of the commission merchants are, and 
Ijart in Kansas City, ard perhaps part in St. Louis. 

"Mr. Cowan: Yes, it will hâve to be done. There are a very small num- 
ber in Chicago, but maiuly in St. Louis and Kansas City." 

The hearing was then adjourned. At the hearing on October 17, 
1913, Mr. Williams produced a tabulated statement, practically the 
same as Exhibit A attached to the report of the commission, and here- 
inbefore referred to. It was called "Exhibit A" at the hearing. Com- 
missioner Prouty referring to the tabulated statement then said to Mr. 
Williams, the witness: 

"Commissioner Prouty: They show hère certain cars, they show the date 
of the shipment, the initial of the car, and so forth. Do those cars cor- 
respond to the detailed statement which you flled? In other words, can you 
identify 135 of the cars with respect to which you filed a claim, as those 
135 cars? 

"Mr. Williams: I hâve not attemptcd to Identify them that way, I took 
It for granted that they acknowledged those daims by furnlshing us with 
this information, when we flled it with them." 

Commissioner Prouty then said to the witness: 

"Now, hâve the other roads, which you say hâve checked up thèse cars, 
done it in the same way or with the same détail? 

"Mr. Williams: Most of them hâve ; some hâve not. The Katy furnished 
a checking and they gave no waybill références or car numbers, nor did the 
Frisco." 

Mr. Prouty then said to Mr. Andrews, representing the Atchison, 
Topeka & Santa Fé : 

"Commissioner Prouty: Mr. Andrews, do you make any question as to 
the movement of the cars and the correctness of the statement as made by 
the complainant, or as verifled by you with respect to those cars which you 
checked ? 

"Mr. Andrews: We do not make any admission exceptlng that the cars 
moved. That is ail our checking is supposed to show ; it shows on Its face. 
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"Commissloner Prouty: Your check shows they moved from a certain 
Ijoint to a certain point, aud tliat certain frelght was paidV 

"Mr. Andrews; We did not lualve any endeavor excepting to see that the 
cars moved, is ail. 

"Comniissiouer Pronty: And Jnoved under the naine which appears in the 
stateiuent checked y ou? 

"ftir. Andrews: I don't understand that the consignor or consignée wero 
checked up. They show ou their face. The understauding I hâve about it 
from our auditors is that they made a complète check of the movement of 
the cars, and the weights, etc. ; but I do not tliink they aseertalned who the 
shipijers were. 

"Commissloner Prouty: I suppose they made no ascertalnment beyond the 
billing, but they must h.ave checked those agalust the billing. 

"Mr. Andrews: I don't kuow as to that. 

"Comuilssioner Prouty: Do you make any question about the right of the 
complainant to an order for réparation as to thèse cars which you admit 
moved? 

"Mr. Andrews: Why, excepting that they hâve not shown that they were 
the shippers. That is a matter that we do not admit. We take the position, 
also, that they hâve not made any spécial proof of damage. 

"Commissloner Prouty: I understand that, but you admit that they paid 
the frelght? 

"Mr. Andrews: No, we do not admit that. 

"Commissioner Prouty: You admit that somebody paid the frelght? 

"Mr. Andrews: No, we admit that the cars moved, and that so much was 
colleeted on cach car. 

"Commissioner Prouty: Somebody must hâve paid you the freig'it? 

"Mr. Andrews: But we do not admit that the claimants paid the frelght. 

"Mr. Oowan : If your honor please, I do not believe in that qualitied ad- 
mission. There eomes in hère oue tlme one man who represeuts the Santa 
i'é, and there cornes in next time auother nian who represeuts the Santa Fé. 

"Commissloner Prouty: I think we will find on the strength of thèse 
statements hère that the frelght was paid to the commission man and by him 
charged over against the owner, whose name appears on thèse cars that 
hâve been checked. 

"Mr. Cowan: In ail cases we furnlshed the name of the owner who paid 
the frelght. 

"Commissioner Prouty: Yes, I understand that. 

"Mr. Cowan: They kuow that. It is a mère quibble to talk about not 
knowing who paid the frelght. The man who owned the cattle paid the 
frelght. 

"Now, Mr. Williams, wlll you please get one of the original — 

"Commissioner Prouty: Just wait a minute, Mr. Covvau. Do you make any 
question on the part of the Santa Fé in case the commission finds thèse cars 
were shlpped by the persons who make the elaim, who appeared on the way- 
bills as the owners, and the freight was paid by that person — do you make 
any objection to the Issuing of an order of réparation at this time witli re- 
spect to those clalms? 

"Mr. Andrews: We do, on the grouud that they hâve not shown damage. 

"Commissloner Prouty: Yes, I understand that that ground is always ralsed. 
They hâve shown damage to this estent, that they paid a higher rate than the 
commission found reasouable. It is a légal question as to whether that is 
damage. 

"Mr. Andrews: Yes, but we do not admit that thèse claimants are entitled 
to or paid the freight. 

"Commissioner Prouty: I am asking you, in case the commission finds that 
fact, do you make any objection to an order for réparation? 

"Mr. Andrews: Excepting that we do not admit that they hâve sutCered 
damage. 

"Commissioner Prouty: To make my question more spécifie: ITere are ITH 
f^ars claimed by Mrs. Adalr. You admit the movement of iHH. Do you (>>^(ect 
to the issuing of an order with respect to those 135 cars before the question 
as to the remainlng cars Is determlnedî 
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"Mr. Andrews: We objeet to it on the ground that the claimants hâve 
not shown that they were damaged. 

"Comniissloiier l'routy: Oh, well ; as Mr. Cowan s;*.vs, this Santa Fé Rail- 
road shoiild send iu some oue hère that kuows something about this case. 
That Is iiot the question I am askiug you. Suppose we flnd that they are 
damaged as to 135 cars. Ilave you smy objection to an order Issuing as to 
those 135 cars before the question has been considered as to the remalning 
«ars? They make clalni as to 173 cars? 

"Mr. Andrews: Of course, we will not objeet to an order on that basis. 

"Comuiissloner l'routy: That is, you hâve no objection to the order being 
spllt in tvvo pièces?" 

"Mr. AndreW'S: No, sir." 

Then Commissioner Prouty said to Mr. Burg, representing the 
Missouri, Kansas & Texas Railroad Company : 

"Commissioner Prouty: Do you understand that Mr. Williams' statement is 
correct, Mr. Burg? 

"Mr. Burg; Substantlally correct, Mr. Commissioner. Of course, we only 
checked those stateuients with référence to the movement of the cars ; we 
■did not check the freight rates. 

"Commissioner l'routy: Now, Mr. Burg, hâve you any objection to the Is- 
suing of an order as to the claims for the cars which hâve been found by 
you to hâve been actually moved, provided the commission finds such other 
facts as it thinks warrants the issuing of an order? 

"Mr. Burg: Mr. Commissioner, I see no substautial objection to that. The 
only thought I hâve in mlnd is this, perhaps the commisslon's order would 
go into litigation, and by issuing the order in piecemeal it might increase our 
expenses of litigation. But I do not see that it would make any substantial 
objection to it." 

Mr. Humburg, representing the Chicago & Eastern Illinois Rail- 
road Company, was called on by the commissioner to show what he 
admitted, if anything. Mr. Humburg said : 

"This matter, if your honor please, has been haudled by Judge Fletcher, 
who is out of the city to-day. But in going through the files I flnd a letter 
addressed to Mr. Williams under date of January 23, 1913, saying the shlp- 
ments liave been checked and found to be substantlally correct. That there are 
some niinor irregularltles in the names of conslgnors, but thèse are apparently 
only such errors as arise from fréquent triuiscriptlons of wayblUs. 

"Commissioner Prouty: You are of the opinion, then, that the checking is 
sufRcient to identify thèse cars as having moved? 

"Mr. Humburg: Our position upou that matter, if your honor please, is 
that the statement we hâve submitted to Mr. Williams will speak for itself. 
Beyond that we do not know what the sltusition is. That is to say, we do 
not know of our own knowledge who flnally bore the charges ; and we urge, 
in substance, the motion to disniiss flled wltli the commission on tiie ground 
shown in that motion. 

"Commissioner Prouty: Now, Mr. Cowan, it is a long time since I hâve 
practiced law, but my recollection is that tliere is a légal maxlm that every 
claim which can be embraced iu a judgment is presumably embraeed, so that 
a judgment upon an account coverlng a certain period is a bar to évery claim 
during that period, whether the item was actually embraced or not. I do not 
see any reason for objection, in fact, it seems to me there Is every reasou for 
the court's position, and I do not see any objection to the issuing of an order 
with respect to thèse claims as to which the movement is admitted, an oppor- 
tunity to try the matter out in court, and, if it is declded you can recover, you 
can then proceed to make proof as to tlie balance, which may be a matter of 
eome difflculty, and it would not be worth whlle to take up your time and 
the time of the défendants to make that proof uidess some good would corne 
from it. At the same time, you must assume the responsibillty, if you ask 
the commission to make that kind of an order. 
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"Mr. Cowan: I want to take an order for the claims that hâve been ad- 
mitted. I want to take a chance. 

"Commissloner Prouty: You understand there has not been anythlng ad- 
mitted ; that Is to say, thèse railroads hâve not admitted you are entltled to 
any money. They hâve admitted the movement of certain cars, and they 
earnestly insist you are not entitled to recover; but I think the commission 
would flnd on the faet.s admitted that you hâve paid the freight and are en- 
titled to réparation. We hold that the payment of an unreasonable charge im- 
ports damage, that of itself shows damage. Now, the railroads elaim to the 
coHtrary, and are going to try that question." 

"Commi!3sioner Prouty: I mlght say that, if Mr. Williams can attend to 
thls, I will ask our examiner to sit down with him immediately, just as soon 
as he comes to Washington, and go through thèse checks of the railroads and 
see what are ' admitted, so we can make up a statement based on that ad- 
mission. If wlthin the next few days you can file with the commission and 
serve on the défendants a statement of what you ask to hâve found, that might 
be of service to us in renderlng our flndings, leaving out the exact figures ; 
a statement of facts. 

"Mr. Cowan; I think, your honor, we hâve anticipated that by the very 
complète statement Air. Williams has made alphabetically of the claim ol 
every person against each railroad, whlch we would be glad to furnlsh, of 
course, to each railroad, I guess you hâve copies, Mr. Williams. He can fur- 
nlsh copies, and It shows a tabulated and convenient statement. 

"Commlssioner Prouty: There is one thing more; thèse shlpments were 
made and the freight paid by a great many différent persons. My understand- 
ing is that there has been some sort of an assignmeut of thèse" claims to the 
secretary of the Cattle Kaisers' Association or to the Oattle Kaisers' Associa- 
tion. Now, do you ask the commission to make the order in favor of the 
original shipper, or do you ask the commission to make it in favor of the 
assignées, and, if so, what évidence do you offer of the fact of the assign- 
meut?" 

"Mr. Cowan: My position is this, as I hâve shown by Mr. Williams thls 
morning, and if it is not sufficiently shown we can hâve him testlfy further on 
the sub.1ect, or any commission man in Chicago will testlfy to the fact, and 
ail the railroads know it, that by the unlversal custom the commission man 
pays the freight, which is done, I wUl say, In ail cases. There might be a 
case in a thousand where it is not done. He Is also the agent to eollect bacb 
overcharges. 

"Commlssioner Prouty: Suppose we assume that the commission man did 
pay the freight and did charge it to the owners. That results in the owner 
ultimately paying the freight. The owner got so much less for hls stufE than 
If the freight had been lower. That consti tûtes a claim from the owner? 

"Mr. Cowan; It constltutes a claim from the owner, but by the unlversal 
custom of the défendants the commission company is the agent of the owner 
to pay the freight, and to eollect back overcharges." 

Commlssioner Prouty stated that he did not think the mère filing 
of an assignment, unless counsel had consented to it, without an op- 
portunity to examine it, would be sufficient. Then Mr. Cowan inter- 
rogated the witness WiUiams and asked the witness if he knew as 
a matter of fact that written assignments had been made and filed 
with the Cattle Raisers' Association and were in his office. Mr. Wil- 
liams answered: "Yes, sir." The witness was then asked is it not a 
fact that "Mr. Crowley, when he retired or since he retired as secre- 
tary of the association, assigned over to Mr, Spiller ail the claims which 
had been assigned to Mr. Crowley?" The witness: "Yes, sir." Mr. 
Cowan: "That is a written assignment?" Witness: "Yes, sir." Mr. 
Cowan then said: "Thèse assignments were taken for nominal con- 
sidérations because the Cattle Raisers' Association was prosecuting 
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thèse cases, ard the secretary and gênerai manager, being in one office, 
had charge of the whole matter." Witness: "Yes, sir." The blanii 
form in the commission's report purported to be that of Mrs. Adair. 

Then the following conversation was had between Commissioner 
Prouty and Mr. Cowan: 

"Commissioner Prouty: You let us know right away, Mr. Cowan, whether 
you want the order made, if one is made, in favor of ttie original owner, or 
in favor of tlie assignée. 

"Mr. Cowan: 1 want it in favor of tîie assignée, in ail cases where we 
hâve an asslgnment. We liave considered the matter quite thoroughly, and 
we thinli, and I will brief that point and submit it to the commission, that 
we are entitled to the order on behalf of tlie manager. 

"Commissioner Prouty: I do not care to hâve you brief it; you will hâve 
to assume the responsil)ility in making it. You hâve the thing ail mixed up 
hère so l would not hâve any idea what ought to be done, so you make up 
your mind what form you think the order ought to take, and we will put 
the order in that form. 

"Mr. Cowan: If your honor was going to stay on the commission, I might 
not remark that I do not think you ought to say we hâve the thiûg ail mixed 
up ; I think it is rather pertinent. 

"Commissioner Prouty: 1 hope it is as plain to niy successor as It is to 
you. 

"Mr. Cowan: I will submit and be very glad to furnish counsel on the 
other side my conclusions on that subject. As I said, my partner is a very 
good lawyer, and wlien we can get together, which will be very shortly, I 
will get him to make up an opinion on this point. 

"Commissioner Prouty: New, of course, tliere is no proof hère that thèse 
assignmeuts hâve been exeeuted by tlie persons who purport to exécute 
them ; but 1 take it, gentlemen of the défense, it would not be your désire to 
put Mr. Cowan to the necessity of making proof in each individual case. 
There is no doubt about it, I suppose, and we will find, unless there is some 
objection, that this asslgnment was regularly made by the person purporting 
to exécute it." 

Mr. Dickinson then said : 

"Mr. Dickinson: I %vould like to suggest that it may be true, as far as 
my knowledge goes, that there is a universal custom of the commission Ijous- 
es to deduct freight charges from the iuvoice and remit the balance to the 
consigner ; but I do not feel at llberty to admit the sufficiency or the com- 
petency of the proof that has so far been ofCered to sustain that proposition 
in this case. 

"Mr. Cowan: How should I be able to prove it if it is a fact? Do you 
want somebody from a commission house that is thoroughly familiar with it? 

"Mr. Dickinson: Of course, 1 am not making the proof. I do not think 
It would be right for me to sit hère silently, and by my silence admit that 
you hâve proved that fact, so far as you hâve proceeded in this case. 

"Mr. Cowan: If there is a question about that, I see Mr. ClifCord Thorne, 
who is the chairman of the lowa Commission, hère, and who I think is 
thoroughly familiar with live stock transactions in this country. 

"Commissioner Prouty: I do not believe, Mr. Cowan, that would be al- 
together compétent proof. I rather think you hâve shown it already; but 
the testimony of one man in one section of the country that a certain thing 
was done in lowa would hardly show that it was done in Texas." 

"Commissioner Prouty: We will look over the record in that respect, but 
my impression is the commission wlU find from the présent record that the 
owner paid the freight. He sent the cattle to market, sent them to a com- 
mission man, and in the ordinary course of business he paid the freight." 

The commissioner then said to Mr. Cowan that he need not intro- 
duce any testimony as to what the ordinary course was with the 
commission companies in paying the freight. AU through the hear- 
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ing the record shows that every one understood, from the statements 
of counsel for the claimant and the commissioner, that a man from 
each commission company would be produced, who would in the prés- 
ence of counsel testify to the accuracy of the books of the commission 
company as to who paid the freight and what the custom was, if any, 
until the commissioner said that it was unnecessary as the railroads had 
admitted the correctness of the claims. There was no dispute on the 
réparation hearing or at the trial below, but that the commission had. 
condemned the rate between the points of origin and the several mar- 
kets heretofore mentioned. What we hâve stated covers ail the évi- 
dence that was before the commission to sustain its order. It is 
true counsel for plaintiff say there were trunks full of other évidence, 
but it appears conclusively that there was no other évidence intro- 
duced than as above stated. 

[1-3] In approaching the considération of the questions raised by 
the assignments of error, we are not unmindful that, in making in- 
quiry pertaining to Interstate commerce, the commission should not be 
too narrowly constrained by technical rules as to the admissibility of 
proof, nor hampered by those narrow rules which prevail in trials at 
common law. I. C. C. v. Baird, 194 U. S. 44, 24 Sup. Ct. 563, 48 L. 
Ed. 860. In I. C. C. v. L. & N. R. R. Co., 227 U. S. 93, 33 Sup. Ct. 
185, 57 L,. Ed. 431, however, it was said at page 91 of 227 U. S., at 
page 186 of 33 Sup. Ct., 57 L. Ed. 431 : 

"In the comparatively few cases in which such questions liave arisen it 
has been distinctly recoguized that administrative orders, quasi judlcial in 
character, are void if a liearing was denied ; if that granted was inadéquate 
or manlfestiy unfair; if tlie flndlng was contrary to tlie 'indisputable char- 
acter of the évidence' (Tange Tun v. Edsell, 223 U. S. 673, 681 [32 Sup. Ct. 
359, 56 L. Ed. 606] ; Chin Yoh v. United States, 208 U. S. 8, 13 [28 Sup. Ct. 
201, 52 L. Ed. 369] ; I^ow Wah Suey v. Backus, 225 U. S. 460, 468 [32 Sup. 
Ct. 134, 56 L. Ed. 1165] ; Zakonaite v. Wolf, 226 U. S. 272 [33 Sup. Ct. 31, 
57 L. Ed. 218]) ; or if the faets found do not, as a matter of law, support 
the order made (United States v. B. & O. S. W. R. R., 226 U. S. 14 [33 Sup. 
Ct. 5, 57 L. Ed. 104]). Cf. Atlantic C. L. v. Nortli Carolina Coi-p. Coin., 206 
U. S. 1, 20 [27 Sup. Ct. 585. 51 K Ed. 983, 11 Ann. Cas. 398] ; Wisconsln, M. 
& P. R. Co. V. Jacobson, 179 U. S. 287. 301 [21 Sup. Ct. 115, 45 L. Ed. 194] ; 
Oregon Kailroad v. Faircbild, 224 U. S. 510 [32 Sup. Ct. 535, 56 U Ed. 863] ; 
I. C. C. V. Illinois Central, 215 U. S. 452, 470 [30 Sup. Ct. 1,55, 54 L. Ed. 280] ; 
Southern Paciflc Co. v. Interstate Coin. Comm., 21» U. S. 433 [31 Sup. Ct. 
288, 55 L. Ed. 283] ; Muser v. Magone, 155 U. S. 240, 247 [15 Sup. Ct. 77, 
39 L. Ed. 135]." 

At page 92 of 227 U. S., at page 187 of 33 Sup. Ct., 57 E. Ed. 431 r 

"But the légal effect of évidence is a question of law. A flndlng without 
évidence is beyoïid the power of tlie commission. An order based thereon 
is contrary to law and must, lu the language of the statute, 'be set aside 
by a court of compétent jurisdiction.' 36 Stat. 551." 

At page 93 of 227 U. S., at page 187 of 33 Sup. Ct., 57 L- Ed. 431 : 

"But the more libéral the practlce in admittiiig testlmony, the more impera- 
tive the obligation to préserve the essential rules of évidence by which rights 
are asserted or defended. In such- cases the eoinmlssioners camiot act upou 
thelr own information, as could jurors in primitive days. AU parties must 
be fully apprlsed of the évidence submltted or to be consldered, and must \k:. 
given opportunity to eross-examine witnesses, to inspect documents, and to 
offer évidence in explanation or rebuttal. In no other way eau a party main- 
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tain its rights or malie its défense. In no other way cnn it test the sufflciency 
of the facts to support the flndins; for otherwise, even though it appeared 
that the order was withont évidence, the manifest defidency could always be 
explained on the theory that the romniission liad before it extraneous, un- 
known but presumptively sufficient Inforniution to support the finding. IJnited 
States V. Baltimore & Ohio S. W. K. R. Co., 226 U. S. 14 i:î3 Sup. Ct. 5, 57 
L. Ed. 104]." 

[4, 5] This case was foUowed and approved in Florida East Coast 
R. Co. V. United States, 234 U. S. 167, 34 Sup. Ct. 867, 58 L. Ed. 1267, 
and Philadelphia & Reading R. Co. v. United States, 240 U. S. 334, 
36 Sup. Ct. 354, 60 L. Ed. 675. Meeker & Co. v. Lehigh Valley R. Co., 
236 U. S. 412, 35 Sup. Ct. 228, 59 E. Ed. 644, Ann. Cas. 1916B, 691, 
was a suit to recover an award of damages made by the commission for 
violation of sections 1 and 2 of the Act to Regulate Commerce. The 
Suprême Court in this case decided that the statute regulating the 
procédure of the commission in making an award of damages (sections 
14 and 16) required "a finding which, as applied to the présent case, 
would disclose (1) the relation of the parties as shipper and carrier in 
interstate commerce; (2) the character and amount of the traffic out 
of which the claims arose; (3) the rates paid by the shipper for the 
service rendered and whether they were according to the established 
tariff; (4) whether and in what way unjust discrimination was prac- 
ticed against the shipper from November 1, 1900, to August 1, 1901 ; 
(5) whether, if there was unjust discrimination, the shipper was in- 
jured thereby, and, if so, the amount of his damages; (6) whether 
the rate collected from the shipper from August 1, 1901, to July 17, 
1907, was excessive and imreasonable, and, if so, what would hâve 
been a reasonable rate for the service; and (7) whether, if the rate 
was excessive and unreasonable, the shipper was injured thereby, and, 
if so, the amount of his damages." 

The above excerpt was quoted and approved in Mills v. Lehigh 
Valley R. R., 238 U. S. 477, 35 Sup. Ct. 888, 59 E. Ed. 1414. It follows 
as a matter of course if thèse findings are required in order that the 
commission may make an award of damages they must be supported by 
évidence. Penna. R. Co. v. International Coal Mining Co., 230 U. S. 
184, 33 Sup. Ct. 893, 57_E. Ed. 1446, Ann. Cas. 1915A, 315. The 
law required that the suit in the court below should proceed in ail 
respects like other civil suits for damages, except that on the trial 
the findings and order of the commission were prima facie évidence 
of the facts therein stated. Section 16 of the act; Meeker & Co. v. 
Lehigh Valley R. Co., 236 U. S. 412-434, 35 Sup. Ct. 328, 59 L. Ed. 
644, Ann. Cas. 1916B, 691 ; Missouri Pacific Ry. Co. v. C. E. Fergu- 
son Sawmill Co., 235 Fed. 478, 149 C. C. A. 20; Western New York 
P. R. Co. V. P. Refining Co., 137 Fed. 343, 70 C. C. A. 23. 

[6] With the above well-established principles in mind, we ap- 
proach the considération of the évidence, including the admissions and 
the so-called acquiescence of counsel for the carriers, which it is 
claimed justified the findings and order of the commission. As to 
the admissions of the carriers, the report of the commission reads : 

"Thèse daims, as flled with the commission, de.scribe in détail the shipments 
on account of whieh réparation is claimed, stating the point of origin and 
246 F.— 2 • 
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tlie point of delivery and the carrier makiiig the delivery. By the direction ot 
tlie commission, a list of the cars with respect to whicli claims hâve beeii flled 
was furnished to each one of thèse dellvering lines, which was requested by 
the commission to check the claims agalnst their records with a view to ascer- 
taliiing how many of the cars nioved as appeared from the records of the dé- 
fendants. Thèse claims hâve been eheclced hy thèse deliverlng roads, and no 
carloads are embraced In this report whicli did not appear from the recorda 
of the défendants to hâve moved as stated." 

We also find the following statement in the brief of counsel for 
plaintijfï : 

"It (the record) shows conclusively that ail claims shown in appendix A 
were ehecked by the railroads, and they admitted the movement of the cars 
as claimed, and that the excess freight was paid. By whom paid was net ad- 
mitted and that the shippers were damaged was not admitted." 

We think the statements in the brief and report are rather broad 
in regard to the admissions of the carriers as thèse admissions appear 
in the record. Some of the carriers admitted that some of the cars 
mentioned in the tabulated statement furnished them had moved as 
stated and that the freight mentioned in the statement had been col- 
lected. This is as far as the admission goes as shown by the record; 
but conceding that the admissions went as far as the commission claims 
in their report and as counsel claim in their brief, still the case was 
left far from being proven. There is no warrant for claiming that 
the admission that certain freight moved and the freight thereon was 
■coUected made a case upon which the commission could award dam- 
ages against the carriers, and thèse admissions are ail the legitimate 
proof upon which the order of the commission must stand or fall. 

The plaintifï was prosecuting the claims for réparation before the 
commission as the assignée of an owner of cattle who had shipped the 
same, paid the unreasonable freight rate, and thereby was injured 
and damaged. It was therefore necessary for the plaintiff to show 
who the owner was, that he paid the unlawful rate, and was damaged 
thereby and the extent thereof. The claim was not for an overcharge 
or extortion, but for damages. In every instance where the act au- 
thorizes the commission to make a pecuniary award the word "dam- 
ages" is used. It is said in the report of the commission : 

"Thèse shipments of live stock were in ail cases consigned to some person 
at the deliverlng market, usually a commission firm. ïhe consignée paid the 
freight in tlie first instance to the deliverlng carrier in ail cases. Bubsequently 
the cattle were sold upon the market and the amount of the freight deducted 
from the purchase price, remlttance being made for the balance. In ail cases, 
therefore, the owner and shii)per of the cattle flnally paid the transportation 
charges." 

With référence to this finding it may be said that there was no 
proof before the commission that a single owner of cattle mentioned 
in appendix A shipped cattle over the carriers' lines and paid the un- 
lawful rate. There was no évidence that the consignée mentioned in 
appendix A paid the freight in the first instance to the deliverlng car- 
rier, and that subsequently the cattle were sold upon the market and 
the amount of the freight deducted from the purchase price; remlt- 
tance being made for the balance to the owner. There was talk back 
and forth between the commissioner conducting the réparation hear- 
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ings and counsel as to some custom of the commission houses along 
the lines suggested; but there was no proof of such custom, and 
counsel for the carriers, when interrogated by the commissioner in 
référence thereto, disclaimed any knowledge of such a custom. Coun- 
sel for plaintiff stated at the réparation hearing that he was ready 
to prove such a custom, but the commissioner finally concluded that 
it was unnecessary as the carriers had admitted the claims. The évi- 
dence in our opinion wholly f ails to show who owned the cattle shipped, 
or who paid the freight. There was no proof that the consignors 
mentioned in the tabulated statement, now called appendix A, were 
the owners of the cattle, and it appeared beyond dispute by the tes- 
timony of the only witness sworn, that the cattle were not in ail cases 
shipped in the name of the owner, but in the name of the caretaker. 
The extent to which the admissions of the carriers carried the plain- 
tiff's case is not disputed. The only other proof that by any prêteuse 
may be claimed to show that any owner of cattle shipped them over 
the carriers' lines and paid the unlawful rate is the testimony of the 
witness Williams, who testified that during four or five years he had 
obtained from the commission houses and other sources "stuff" as he 
calls it, showing the shipment of cattle, not by the owner, and there- 
fore damaged by the payment of the unlawful rate, but simply that 
a certain person shipped cattle. 

[7-9] Of course, this testimony was the worst kind çf hearsay, but 
counsel claims that it was unobjected to, and therefore in an appellate 
court the objection that it was hearsay cannot be made. We are of 
the opinion, if the proceedings before the commission are allowed to. 
be conducted in an informai way, so far as the commission is con- 
cerned counsel engaged in the conduct of such proceedings are not 
required to préserve and protect their rights with the watchful nicety 
that would be required in courts of justice. Moreover, the record 
shows in many places where counsel asserted that there was an entire 
failure of proof, and demanded that the proceeding should be dis- 
missed, so that it cannot be said that counsel acquiesced in the propo- 
sition that the tabulated statement, together with the admissions of 
the carriers, proved a case for damages against them. Again, we 
are not sitting for the purpose of reviewing errors in the admission or 
rejection of évidence. If we were and the case was an action at law,. 
some exception and a ruling thereon by the court below would be 
necessary ; but the question before us is whether there was any sub- 
Stantial évidence before the commission to justify its order. Such an 
inquiry permits us to consider the character of the évidence intro- 
duced to support the order. 4 Chamberlayne on Evidence, § 2702. 

[10, 11] As we bave said, the claim for réparation was made by~ 
Spiller as assignée of the cattle owner. It was therefore necessary 
for him to show such an assignment of the claims as would vest him 
with the légal title thereto if the award was to be made to him. The 
record shows that some of the claims if assigned at ail were assigned 
to Crowley, others to Spiller, other still, and it did not appear which 
ones, were simply placed with the Cattle Raisers' Association for col- 
lection, and it stands undisputed that, whether assigned or placed irt 
the hands of the association for collection, the only purpose of the 
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assignaient or placing for collection was to enable the Cattle Kaisers' 
Association to handle the claims for réparation. On the undisputed 
évidence, therefore, the légal title to the claims for réparation never 
vested in Spiller, and the commission was whoUy without authority 
to cause the order of réparation to be made to him. He was not a 
shipper or owner of cattle, and of course was not injured through any 
act of the carriers. The commissioner conducting the hearing was 
much in doubt himself as to whom the order of réparation should be 
made, and the report of the commission states that it was made to 
Spiller because his counsel so requested, being willing to take a chance. 

At the réparation hearing Mr. Cowan stated that he had the assign- 
ments of a large number of claims, which he would submit to the com- 
mission; that there were some claims not covered by assignments; 
and that the firm of which Mr. Cowan was a member was of the 
opinion that when the commission companies demanded that the claims 
be filed for their customers, whether they were members or not of 
the Cattle Raisers' Association, this was sufficient authority for Mr. 
Crowley and Mr. Spiller to proceed and' file claims where there was 
no criticism of the assignment; and that, while perhaps the order of 
the commission ought to be made in the name of the owner of the 
claim, counsel thought the agency was sufhciently proven to entitle 
them to collect the claims. 

After the statement of counsel, the commissioner said: 

"There Is no proof liere tliat thèse assignments hâve been executed by the 
persons who purport to exécute them, but I take it, gentlemen of the défense, 
It would not be your désire to put Mr. Cowan to the necessity of malvlng proof 
in each individual case. There is no doubt about it, I suppose, and we wlU 
find, unless there is some objection, that this assignment was regularly made 
by the person purporting to exécute it." 

The remarks of the commissioner related only to the assignment of 
the claim of Mrs. Adair. In connection with the claimed acquiescence 
of counsel for the railroad companies, it may be said that we are of 
the opinion that, when a carrier is cited to show cause why it should 
not be adjudged to pay damages for collecting an unjust rate, it can- 
not be so adjudged by being told if no objection is made the com- 
mission will proceed and award them. Therefore the failure of coun- 
sel in this case to object to what the commissioner proposed to do in 
regard to the assignments does not now estop them f rom claiming that 
there was no proof of the assignment of the claims mentioned in 
appendix A. The witness Williams in the very nature of things could 
not know that over 2,000 shippers and claimants had assigned their 
claims to Crowley and Spiller. Our conclusion is that there was not 
sufficient évidence to support the finding of the commission, that the 
claims had been legally assigned to Spiller, and that, conceding there 
was, the évidence showed that the purpose of the assignment was 
not such as to vest the légal title of the claims in Spiller so as to au- 
thorize the commission to make the award of damages to him. 

[12-15] We now reach the question as to whether there: was any 
proof that any owner of cattle who shipped cattle and paid the un- 
jawful rate, assuming that such fact had been shown, was damaged 
thereby. It appears froni the report of the commission, assuming that 
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their findings on olher branches of the case are correct, that the dam- 
ages that each shipper suffered was arrived at by Computing the dif- 
férence between the unlawful rate condemned and the rate ordered 
in by the commission without any other proof than the mère shipment 
of the cattle and the payment of the freight. Was this the légal meas- 
ure of damages ? Some gênerai observations may be made at the outset 
as to the gênerai resuit to which the action of the commission would 
lead. By section 15 of the act as amended in 1906, the commission 
was "hereby authorized and empowered to détermine and prescribe 
what will be just and reasonable individual or joint rate or rates, charge 
or charges, to be thereafter observed * * * for such period of 
time not exceeding two years, as shall be prescribed in the order." 

In granting réparation based entirely upon the différence in rates, 
the commission instead of establishing a rate for the future for a 
period not exceeding two years, established a rate for 4 years, 2 
months, and 21 days, The commission, in Arlington Heights Fruit 
Exchange v. S. P. Co., 39 Interst. Com. Com'n R. 88 (93), decided 
that to award réparation for the period between the date of service of 
an order establishing a rate for the future and its effective date would, 
in substance, be to disregard the statutory restriction that orders es- 
tablishing rates for the future should not go into effect less than thirty 
days from the date of service of the order. The principle involved in 
this décision is that to grant réparation based alone upon the différ- 
ence in rates is to put the rate into effect. Again, it must be pre- 
sumed, in the absence of any évidence to the contrary, that the carriers 
involved in this litigation honestly and in good faith established the 
rate condemned by the commission, as just and reasonable, yet although 
they exercised an honest judgment they must pay damages. The case 
would be différent if it arose from a violation of section 2, denouncing 
favoritism, section 3, denouncing discrimination, or section 4, prohih- 
iting a lesser charge for a longer haul, for under each of the last-men- 
tioned sections the carrier would know when it violated the law. It 
was bound to know the law, and the f acts were within their own knowl- 
edge. Further, whether the carriers established an unreasonable and 
un just rate is still open in this very action to the considération of a 
jury, and, if ail thèse shippers had obtained separate orders of répa- 
ration, there might be as many diverse verdicts upon the question of 
reasonableness of the rate as there were cases. Thèse suggestions give 
rise to the inquiry as to whether réparation based on the différence 
in rates is lawful under section 1. Certainly ail the evils that were 
depicted by the Suprême Court in the Abilene Oil Case, 204 U. S. 
426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075, are possible to 
arise in the practice of granting réparation under section 1, based upon 
the différence in rates. The rate condemned was the légal rate, binding 
upon both the carrier and the shipper. Atchison, T. SiS. F. Ry. Co. v 
Robinson, 233 U. S. 173, 34 Sup. Ct. 556, 58 L. Ed. 901. Manifestly, 
the shipper could not sue in a court of law to recover back any portion 
of the légal rate. Van Patten v. Chicago, etc. (C. C.) 81 Fed. 545. Can 
the commission accomplish the same thing by awarding damages based 
on the différence in rates alone ? The grant of power, however, to the 
Interstate Commerce Commission to award réparation for any violation 
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of the act is broad and comprehensive, and the objections stated are 
rather to the manner and form of granting réparation under section 1^ 
than to the power of the commission to grant réparation at ail. 

The case of Penna. R. Co. v. International Coal Mining Co., supra, 
was a suit to recover damages by reason of the défendant railroad 
company's having two rates for the shipment of coal, a rate for "free 
coal" and a rate for "contract coal." Under this practice, where coal 
had been sold for future delivery the carrier collected the published 
tarifï rate and rebated the différence between it and the lower rate 
enforced when the contract of sale had been made. The coal com- 
pany proved that between April 1, 1899, and April 1, 1901, it had 
shipped about 40,000 tons of coal on which it had paid the full tariff 
rate, while other companies shipping freight to the same place at the 
same time had been allowed on their contract coal rebates of 5, lO, 
15, 25, or 35 cents per ton. 

The coal company claimed that as matter of law it was entitled to 
recover as damages the same rate per ton on ail of its shipments as 
had been rebated to any other person on any of its tonnage shipped 
at the same time over the same road. The Suprême Court held that 
the measure of damages adopted by the trial court was erroneous; 
that to show the plaintiff paid the established légal rate and another 
shipper received a rebate showed no damage at ail, and the cases bear- 
ing upon the question are reviewed as well as the act to regulate com- 
merce. If the carrier in the case cited could not be held liable merely 
for the différence between the established rate and the amount of the 
rebate in a case of discrimination under section 2, it certainly can be 
argued with much more force that a shipper who has paid the legally 
established rate under section 1 may not recover the différence between 
that rate and the rate estabished by the commission for the future with- 
out proof that his actual damage did in fact amount to that sum. In 
the case of Meeker & Co., v. Lehigh Valley R. Co., supra, it appeared 
that so far as Meeker & Co. sought to recover damages by reason of 
paying an excessive and unreasonable rate from August 1, 1901, to July 
17, 1907, the commission found that they were damaged to the extent 
of the différence between what they actually paid and what they would 
hâve paid had they been given the rate which the commission found 
would hâve been reasonable. The Suprême Court sustained this find- 
ing, and it was claimed by counsel that to so rule would be in conflict 
with Penna. R. Co. v. International Coal Mining Co., supra; but the 
Suprême Court explained that there was nothing in the Meeker & Co. 
Case in conflict with the former case. The court, in approving what 
was said in the International Coal Mining Company Case, said that 
in the Meeker Case the plain import of the findings of the commission 
were that the amounts awarded represented the claimant's actual pe- 
cuniary loss, and that in view of the récital that the findings were based 
upon the évidence adduced it must be presumed, there being no show- 
ing to the contrary, that they were justified by it; therefore the law 
as announced in the International Coal Mining Co. Case, received no 
modification, but on the contrary was approved in the Meeker Case. 
See, also, Penna. R. Co. v. Jacoby & Co., 242 U. S. 89, 37 Sup. Ct.. 
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49, 61 L. Ed. 165 ; Clark Bros. Coal Mining Co. v. Penna. Ry. Co. 
<D. C.) 238 Fed. 642. 

[16] In this case we are not dealing vvith the findings of the com- 
mission, but with the évidence which it is alleged did not support sucK 
findings. We therefore think that we must hold that the différence 
in the rate condemned and the rate established without other prooî 
showing injury to the actual owner makes no case for damages against 
the carrier. So far as the record shows, the owners of the cattle might 
hâve sold them on the ranges, might hâve sold them f. o. b. points of 
origin, or might hâve sold them at delivered priées to which the f reight 
charge was added. But we need not stop hère. Why is the différence 
in the rate condemned and the rate established for the future the 
measure of the injury which the cattle owner received? The com- 
mission says because the owner received as much less for his cattle as 
the rate was unlawfully high, and therefore he was damaged in a sum 
equal to the différence in rates. Is this so? Hâve f reight rates no 
influence upon the market priée of cattle? 

When we enter the domain of facts which everybody knows, to 
which counsel for plaintiff refers us, may we not know that freight 
rates may destroy commerce, may stop the shipment of cattle, that 
low freight rates increase the volume of transportation, and that 
freight rates must be such as will allow traffic to move, otherwise the 
carrier becomes bankrupt as well as the shipper ? Can it be said that 
an owner of cattle who sells them upon the market is necessarily and 
without proof injured in the amount of the différence in the rate be- 
tween a high and a low rate, assuming that the freight rate is deducted 
in each case from the amount for which the cattle sold? If the freight 
is high, is not the price of cattle affected accordingly ; if so, how can 
we say the différence between the high and the low rate is the meas- 
ure of damages? Upon reason and authority we are of the opinion 
that we cannot so say. 

We are cited by counsel for plaintiff to the case of L. & N. Rv. Co. 
V. Finn, 235 U. S. 606, 35 Sup. Ct. 146, 59 h- Ed. 379, as sustâining 
the proposition that the commission had sufficient évidence before 
it to sustain its order. The case cited was a proceeding to recover 
upon a réparation order made by the Railroad Commission of Ken- 
tucky. The contention was made that the order was not supported by 
substantial évidence. The Suprême Court, in considering this conten- 
tion, decided that the railroad company admitted by its answer that the 
rates mentioned had been charged, collected, and received by it, but 
denied that they were extortionate, unjust or unreasonable, and upon 
this ground and no other denied liability to make réparation. In its 
opinion the court said : 

"In short, tlie record shows that the only question made respecting the 
réparation clairas was the général contention that the rates charged by the 
Company were in fact not unreasonable or extortionate ; and that it was 
in effect conceded that the particular amounts claimed were proper to be 
awarded as réparation, if the rates charged were determined to be unrea- 
sonable and extortionate." 

The findings and the order of the Kentucky Commission were there- 
fore sustained, but that is not the kind of a case with which we are 
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now dealing. Counsel for the carriers persistently during the répara- 
tion hearings contended that there was no évidence that any owner o£ 
cattle had been damaged or that the persons named in the tabulated 
statement were the owners, or, if so, that they had paid the unlawful 
rate. Upon the contested propositions they conceded nothing. In 
view of what we hâve said, we are of the opinion that the findings and 
order of the commission were not sustained by the évidence. This 
being so, the prima facie case made by their introduction at the trial 
below was destroyed when the évidence upon which the findings and 
order were based appeared. The trial court therefore erred in re- 
fusing to déclare the law to be that upon ail the évidence plaintiff was 
not entitled to recover against any or ail of the défendants. 

We hâve not found it necessary to discuss or décide the other ques- 
tions raised by counsel for défendants. 

The judgment below is reversed, and a new trial ordered. 



MASSES PUB. CO, v. PATTEN, Postmaster. 

(Circuit Court of Appeals, Second Circuit. November 2, 1917.) 

No. 123. 

L PosT Office iÊ=»14 — Nonmailable Matter. 

Espionage Act June 15, 1917, c. 30, 40 Stat 230, tit. 12, § 1, declarlng 
«very letter, newspaper, or otlier publication, matter, or thing in violation 
of any of the provisions of tliat act to be nonmailable, and section 2, declar- 
lng nonmailable every letter, newspaper, etc., containing any matter advo- 
cating or urging treason, insurrection, or forcible résistance to any law 
of the TJnited States, excludes from the mails any letters or literature in 
furtherance of any acts prohibited under the other titles of the statute. 

Z CONSTITUTIONAL LaW <S=Î)0 POST OFFICE ®=>14 NONMAILABLE MATTEB — 

Fkeedom OF Speech and of Pkess. 

Espionage Act June 15, 1917, tit. 12, §§ 1, 2, declarlng certain matter 
nonmailable, do not violate Oonst. Amend. 1, declarlng that Congress 
shall make no law abridging the freedom of speech or of the press, as the 
statute imposes no restraint on the matter prior to publication, and no 
restraint afterwards except as it restiicts circulation through the mails, 
and while liberty of circulating may be essential to freedom of the press, 
liberty of circulating through the mails is not essential, so long as trans- 
portation in any other way is not forbidden. 

3. CoNSTiTUTioNAL Law <S»278(1) — Due Peocess or Law — Exclusion op 

MaTTERS FBOM THE MaIL. 

Espionage Act, tit. 12, §§ 1, 2, declarlng certain matter nonmailable, do 
not violate Const. Amend. 5, provldlng that no person shall be deprived 
of llfe, liberty, or property without due process of law, though by the 
exclusion of eomplalnant's magazine from the mails Its business was 
practically ruined. 

4. CONSTITtITIONAL LaW <S=>70(3) JUDICIAL FUNCTTONS — ENCBOAOHMENT ON 

Législature. 

It Is the function of the législative department to enact law, and of 
the judicial department to construe and apply it; and the courts cannot 
pass upon the wisdom or justice of statutes, but are simply to ascertaln 
the intent of the lawmakers as expressed therein and to glve effect thereto. 

®=sFor other cases see rame topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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5. PosT Office <©=>14 — Nonmailable Mattek. 

The Espionage Aot is not intcnded to represfï legitlniate crlticism of 
Consress or of the oHicers of the government, or to prevent any proper dis- 
cussion looking to tlie repeal of aiiy législation -wliich inay hâve beeu en- 
acted, but only to prevent the dissémination and distribution through the 
mails of pultlications Intended to enibarrass and defeat the government in 
the successful prosecution of the war. 

6. PosT Office iS=>14 — Exclusion of Matteb feom Mails — Review by 

Courts. 

The l'ostinaster General is to détermine whether a particular publica- 
tion is nonmailable under the Espionage Aet, and in so determining is 
required to use judgment and discrétion ; and his décision is conclusive on 
the courts, unless clearly wrong. 

7. PosT Office <®=>14 — Nonmailable Matter. 

Certain articles and cartoons, published by complainant in its magazine 
concerning the war, conscription, etc., held to warrant the Postmaster 
General's détermination that it was nonmailable under the Espionage 
Act, as calculated and intended to obstruct recruiting or enlistment, in 
violation of title 1, § 3, but not unniailable, as advocating or urging 
treason, insurrection, or forcible résistance to any law of the United 
States, in violation of title 12, § 2. 

8. PosT Office <©=3l4 — Nonmailable Matter. 

A cartoon published l>y complainant in its magazine, representing the 
Liberty Bell in a broken form, whatever its meaning, did not by itselC 
afford any ground for exclusion of the magazine frora the mails. 

9. PosT Office <s=>14 — Exclusion of Matter from Mails — Injunction — BuR- 

UEN OF PrOOF. 

('oniplainant, suing to en.ioin the postmaster from excludiiig its maga- 
zine from the mail, pursuant to an order of the Postmaster General hold- 
ing it nonmailable, had the burden o£ overcoming the presumption that 
the Postmaster General's conclusion was right, or of showing that he 
had exceeded his power, or exereised it wantonly or maliciously; and 
this should be done by a prépondérance of évidence. 

10. PosT Office <S=14 — Nonmailable Matter. 

The Espionage Act excludes from the mails any publication, the natural 
and reasonable effect of which is to encourage résistance to a law of the 
Enited States, and tlie words of which are used in an endeavor to per- 
suade to résistance, thougb the duty to reslst is not mcntioned directly, 
and the Interest of the persons addressed in résistance is not directly 
suggested. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Masses Publishing Company against Thomas G. Patten, 
Postmaster of the City of New York. From an order ([D. C] 2-44 
Fed. 535) granting a temporary injunction, défendant appeals. Re- 
versed. 

This cause cornes hère on appeal from an interlocutory order grant- 
ing a temporary injunction commanding the défendant to transmit a 
certain publication through the mails, which order was entered on 
July 26, 1917. Thereafter, and on August 4, 1917, the aforesaid or- 
der was stayed until the hearing; and détermination of the appeal taken 
by the défendant. 245 Fed. 102, C. C. A. . 

Francis G. Caffey, U. S. Atty., of New York City, for appellant. 
Gilbert E. Roe, of New York City, for appellee. 

(g=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

ROGERS, Circuit Judge. The complainant seeks an injunction re- 
straining the défendant, as postmaster of the city of New York, from 
treating the August issue of a magazine known as The Masses as non- 
mailable matter under the act of Congress of June 15, 1917, com- 
monly known as the "Espionage Act," and commanding him to trans- 
mit tlae said magazine through the mail in the usual way. 

Upon the fihng of the complaint an order was entered requiring the 
défendant to show cause why the injunction should not issue. At the 
hearing affidavits were presented on behalf of the complainant to show 
that, if the magazines should be excluded from the mails, the business 
of the complainant would be practically ruinêd. An affidavit of the 
Postmaster General of the United States was presented on behalf of 
the défendant. 

Under the provisions of Espionage Act, title 12, it became the offi- 
ciai duty of the Postmaster General to détermine what matter is non- 
mailable, and that officiai had instructed the postmaster of New York 
that The Masses was nonmaiiable. It appears that before this order 
was issued the soHcitor for the department, the Attorney General of 
the United States, and the Judge Advocate General of the army, the 
later being a lawyer and charged with the administration of the Draft 
Act of May 18, 1917, were consulted, and that they each advised that 
the circulation of the issue in question would constitute an offense un- 
der the Espionage Act. And the Judge Advocate General informed 
the department that it was his opinion that the necessary effect of the 
issue of this August number would be tO' cause insubordination, dis- 
loyalty, mutiny, and refusai of duty in the naval and military forces 
of the United States, and that it would obstruct the recruiting and 
enlistment service of the United States. The learned District Judge, 
in a carefully prepared opinion, reached the conclusion that the Au- 
gust issue of the publication in question did not contain any illégal 
matter and that the injunction should issue. 

That part of the Espionage Act which is involved hère is title 12, 
which relates to the use of mails, and it reads as f ollows : 

"Sec. 1. Every letter, writing, circular, postal card, pieture, prlnt, engravlng, 
photograph, newspaper, pamphlet, book or other publication, matter or thing, 
of any kind, in violation of any of the provisions of this act is hereby declared 
to be nonmaiiable matter and shall not be conveyed in the mails or delivered 
from any post office or by any letter carrier: Trovided, that nothing in 
this act shall be so construed as to authorlze any person other than an 
employé of the Dead Letter Office, duly authorlzed thereto, or other person 
upon a search warrant authorlzed by law, to open any letter not addressed 
to himself. 

"Sec. 2. Every letter, writing, circular, postal card, pieture, prlnt, engravlng, 
photograph, newspaper, pamphlet, book, or other publication, matter or thing, 
of any kind, eontaining any matter advocatlng or urging treason, insurrection, 
or forcible résistance to any law of the United States, is hereby declared t» 
be nonmaiiable." 

Section 3 of title 12 relates to the punishment to be împosed upon 
any person who uses or attempts to use the mails for the transmis- 
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sîon of any matter declared toi be nonmailable, and îs not involved in 
this proceeding. But, as section 1 of title 12 makes nonmailable any 
matter which is in violation of any of the provisions of the act, it will 
be necessary to consider section 3 of title 1, which reads as follows: 

"Sec. .". Whoever, when the Uuited States is at vvar, sliall willfully malie or 
convey taise reports or false statements with intent to interfère witli the 
opération or success of the milltary or naval forces of the United States or to 
promote the success of its enemies and whoever, when the United States 
Is at war, shall willfully cause or attempt to cause insubordination, disloyalty, 
mutiny, or refusai of duty, in the milltary or naval forces of the United 
States, or shall willfully obstruct the recruitlng or enlistment service of the 
United States, to the injury of the service or of the United States, shall be 
punished by a line of not more than $10,000 or imprisonment for not more 
than twenty years or both." 

[1] It is the clear intent of title 12 to close the United States mails 
to any letters or literature in furtherance of any acts prohibited under 
the other titles of the statute. It is said that the act violâtes the 
First Amendment to the Constitution, vi'hich déclares that "Congress 
shall make no law * * * abridging the freedom of speech, or of 
the press." It is also said that the act violâtes the Fifth Amendment, 
which provided that "no person shall be * * * deprived of life, 
liberty, or property, without due process of law." 

[2] In his Commentaries on the Laws of England Mr. Justice 
Blackstone in speaking of the liberty of the press déclares that it 
is "essential to the nature of a free state." It consists, he says, "in 
laying no previous restraint upon publications, and not in freedom 
from censure for criminal matter when published. Every free man 
has an undoubted right to lay what sentiments he pleases before the 
public ; but if he publishes what is improper, mischievous, or illégal, 
he must take the conséquence of his own temerity." Volume 4, p. 
151. And Mr. Justice Story, in his Commentaries on the Consti- 
tution, States that "every free man has an undoubted right to lay what 
sentiments he pleases before the public ; to f orbid this is to destroy 
the freedom of the press." Volume 2, sec. 1884 (4th Ed.). 

In Patterson v. Colorado, 205 U. S. 454, 462, 27 Sup. Ct. 556, 558, 
51 L. Ed. 879, 10 Ann. Cas. 689 (1907), the court, speaking through 
Mr. Justice Holmes, déclares that the main purpose of the constitu- 
tional provision as to free press is "to prevent ail such previous 're- 
straints' upon pubhcations as had been practiced by other govern- 
ments," and they do "not prevent the subséquent punishment of such 
as rnay be deemed contrary to the public welfare." Now clearly the 
Espionage Act imposes no restraint prior to publication, and no re- 
straint afterwards, except as it restricts circulation through the mails. 
Liberty of circulating may be essential to freedom of the press, but 
liberty of circulating through the mails is not, so long as its trans- 
portation in any other way as merchandise is not forbidden. 

The Act of Congress now called in question does not undertake to 
say that certain matter shall not be published nor that it shall not be 
transmitted in Interstate commerce. It simply déclares that such mat- 
ter shall not be carried in the United States mails. In Ex parte Jack- 
son, 96 U. S. 727, 24 L. Ed. 877 (1877), the Suprême Court held that 
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the power vested in Congress to establish post offices and post roads 
embraces the régulation of the entire postal System of the country, 
and that under it Congress can designate what may be carried in the 
mail and what excluded. In that case Mr. Justice Field, speaking for 
the court, said: 

"In excluding varions articles from the mnil, the object of Congress has 
not been to interfère with the freedom of the press, or with any other rlghts 
of the people, but to refuse Its facilities for the distribution of niatter deemed 
injurious to the public morals." 

A conviction for depositing in the mail a lottery circular contrary 
to an act of Congress was sustained. And that décision was adhered 
to in Re Rapier, 143 U. S. 110, 134, 12 Sup. Ct. 374, 36 L. Ed. 93 
(1892). In the latter case Mr. Chief Justice Fuller said : 

"The circulation of newspapers is not prohibited, but the government dé- 
clines itself to beconie an agent in the circulation of printed matter which it 
regards as injurious to the people. The freedoin of communication is not 
abridged withln the Intent and nieaning of the constitutlonal provision unless 
Congress is absolutely destitute of any discrétion as to what shall or shall 
not be carried In the mails, and conipelled arbitrarlly to assist In the dissémi- 
nation of niatters condenmed by Its judgment, through the govenimental 
ageiicles whlch it controls. That power may be abused furnishes no ground 
for a déniai of its existence, if government is to be malntalned at ail." 

In Public Clearing House v. Coyne, 194 U. S. 497, 24 Sup. Ct. 
789, 48 L. Ed. 1092 (1904), the court had before it the constitutionality 
of a law which authorized the Postmaster General "upon évidence 
satisfactory to him," and which did not provide for any trial, hearing, 
or inquiry of any kind, to shut out of the mails the letters of any person 
or Company conducting a lottery or any other scheme or device for 
obtaining money or property of any kind through the mails by means 
of false or fraudulent prêteuses. Mr. Justice Brown, writing for the 
court, said : 

"In establlshing such [postal] System Congress may restrict its use to let- 
ters, and deny it to perlodicals ; * * * It may admit books to the mails 
and refuse to admit merehandise, or it may include ail of thèse and fall to 
embrace wlthin its régulations telegrams or large parcels of merehandise, 
although in most eivlllzed countries of Europe thèse are also made a part of 
the postal service. It may also refuse to include In its mails such printed 
matter or merehandise as may seem objectionable to it upon the ground of 
public policy, as dangerous to its employés or injurious to other nmil matter 
carried in the same packages. The postal régulations of tliis coimtry, issued 
lu pursuance of act of Congress, contaln a long llst of prohibited articles 
dangerous in thelr nature, or to other articles with whlch they may corne lu 
contact, such, for instance, as Uquids, poisons, explosives and inflammable 
articles, fatty substances, or llve or dead animais, and substances whlch ex- 
hale a bad odor. It has never been supposed that the exclusion of thèse 
articles denled to thelr owners any of thelr constitutlonal rlghts. While it 
may be assumed, for the purpose of thls case, that Congress would hâve no 
right to extend to one the beneflt of its postal service, and deny it to auother 
person in the same class and standing in the same relation to the government, 
it does not foUow that under its power to classify mailable matter, applying 
différent rates of postage to différent articles, and prohlbiting some alt<)gether 
it may not also classify the récipients of such niatter, and forbid the delivery 
of letters to such pei'sous or coiporatious as in its judgment are making use 
of the mails for the purpose of fraud or déception or the dissémination among 
Its citizens of information of a character calcuiated to debauch the public 
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morallty. For more than 30 years not only lias the transmission of obscène 
matter been protilblted, but It bas been made a crime, punlsbable by fine or 
Iraprlsonment, for a person to deposlt such matter in tbe mails. The consti- 
tutionality of thls law we believe bas never been attacked. Tbe same pro- 
vision was by the same act extended to letters and circulars eonnected witb 
lotteries and glft enterprlses, the constltutionality of which was upheld by 
thls court in Be Kapier, 143 U. S. 110 [12 Sup. Ct 374, 36 L. Ed. 93]." 

[3] The court held that the fact that the Postmaster General could 
act and that no judicial hearing was provided for was not a fatal ob- 
jection to the act. It declared : 

"That due proeess of law does not necessarily requlre the interférence of 
the judicial power as laid down in many cases and by many eminent writers 
upon the subject of constitutional limitations. • • • If the ordinary daily 
transactions of the depaitments, which involve an Interférence wth private 
rights, were required to be submitted to the courts before action was finally 
taken, the resuit would entail practically a suspension of some of tbe most 
important functions of the government." 

The opinion of Judge Cooley in Weimer v. Bunbury, 30 Mich. 201, 
is cited approvingly, in which he said: 

"There Is nothing In thèse words ('due proeess of law'), however, that 
necessarily implies that due proeess of law must be judicial proeess. Much of 
the proeess by means of which the government Is carried on and the order of 
Society maintained Is purely executive or administrative. Temporary depri- 
vations of liberty or property must often take place through the action of 
ministerial or executive officers or functlonarles, or even of private parties, 
where it bas never been supposed that the common law would afford redress." 

This court holds, therefore, that the Espionage Act, in so far as it 
excludes from the mails certain matter declared to be unmailable, is 
constitutional. 

The provisions contained in title 12 of the Espionage Act respect- 
ing the use of the mails do not abridge the freedom of the press, nor 
deprive the complainant of its property, within the meaning of the 
First and Fifth Amendments. Congress has not attempted to pre- 
vent the transportation of this publication as merchandise by the rail- 
ways or by the express companies, and it has not authorized the con- 
fiscation of it, neither has it in any way prohibited publication. 

In 1798 Congress enacted what is known as the Sédition Eaw 
Act July 14, 1798, c. 74, 1 Stat. 596. It provided, among other 
things, for the punishment of any person who published any false 
and malicious thing against tl>2 government of the United States, or 
any matter intended to excite the people to oppose any law or act of 
the Président in pursuance of law, or to resist, or oppose or defeat, 
any law. The act provoked great resentment throughout the country, 
and when it expired by its own limitation in 1801 it was not renewed. 
From that time until the présent no similar législation, so far as we 
are aware, has been enacted. 

The Espionage Act now under considération bears slight resem- 
blance to the Sédition L,aw of 1798. The act as originally drafted pro- 
vided that every publication "containing any matter of a seditious, 
anarchistic or treasonable character" should be nonmailable. But 
when the act was under discussion in the Senate the words above quot- 
ed were stricken out; it having been objected that they were too indef- 
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inite and Ie£t too much room for construction. In Cooley's Constitu- 
tional Limitations, page 429, tliat distinguished authority says: 

"Répression of full and free discussion is dangerous In any government 
restlng upou the will of the people. The people cannot fail to believe that 
tkey are deprlved of rlgMs, and will be certain to beeome dlscontented, when 
their discussion of public measures is sought to be circumscrlbed by the 
judgment of others upon their tempérance or falrness. They must be left at 
liberty to speak wlth the freedom which the magnitude of the supposed 
wrongs appears in their mlnds to demand; and if they exceed ail proper 
bôunds of modération, the consolation must be, that the evll llkely to sprîng 
from the violent discussion will probably be less, and Its correction by 
public sentiment more speedy, than 1£ the terrors of the law were bronght to 
bear to prevent the discussion." 

In May's Constitutional History, c. 10, it is said that : 

"When the press errs, It is by the press itself that its errors are lëft to be 
corrected. Repression has ceased to be the policy of rulers, and statesmen hâve 
at length fully reallzed the wlse maxim of Lord Bacon, that 'the punishmènt 
jof wits enhances their authority, and a forbldden writlng is thought to be a 
certain spark of truth that fliës up In the faces of them that seek to tread 
It eut' " 

The policy of the government of the United States has conformed to 
the doctrine above laid down. But the fact that the policy of the gov- 
ernment of the United States has been adverse to limiting freedom 
of discussion afifords little assistance in construing the particular act 
now under considération. In Hadden v. The Collector, 5 Wall, 107, 
18 L. Ed. 518 (1866), the court speaking through Mr. Justice Field de- 
clared that : 

"What Is termed the policy of the government wlth référence to any par- 
ticular législation is generally a very uncertain thing, upon which ail sorts 
of opinions, each variant from the other, may be formed by différent persons. 
It is a ground much too unstable upon which to rest the judgment of the court 
In the Interprétation of statutes." 

And in Dewey v. U. S., 178 U. S. 510, 521, 20 Sup. Ct. 981, 985, 
44 L,. Ed. 1170, the court, speaking through Mr. Justice Harlan, de- 
clared that : . 

"Thls court has nothing to do wlth questions of mère policy that may be 
supposed to underlie the action of Congress. • » * our province is to 
déclare what the law is." 

And in White v. U. S., 191 U. S. 545, 551, 24 Sup. Ct. 171, 172, 
48 L. Ed. 295 (1903), Mr. Justice Day declared: 

"It is equally true that it is the business of courts to décide what the law is, 
and not by considération of surmises as to the policy of the government hâve 
the efCect to adjudge that to be law which has not been so enacted by the 
législature." 

[4] Moreover, courts hâve nothing to do with the wisdom or un- 
wisdom of a législative act. It is the function of the législative de- 
partment to enaCt law, and of the judicial department to construe and 
apply it. The judges cannot pass upon the wisdom or the justice of 
the statute, but are sïmply to ascertain the intent of the lawmakers 
as expressed in the enactment, and to give effect thereto. United 
States v. First National Bank, 234 U. S. 260, 34 Sup. Ct. 846, 58 h. 
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Ed. 1298. For reasons satisfactory to the law-making body the Es' 
pionage Act has been adopted, and being valid is the law of the land. 

[5] It is not intended by what has just been said to imply any 
doubt as to the wisdom of Congress in the enactment of the Espionage 
Act. The purpose of the act as we understand it was not to repress 
legitimate criticism of Congress or of the officers of the government,. 
or to prevent any proper discussion looking to the repeal of any légis- 
lation which may hâve been enacted. The United States being at 
war in défense of American rights, Congress intended by this act, to 
prevent any use being made of the mails for the dissémination and 
distribution of publications intended to embarrass. and defeat the 
government in its eflfort to prosecute the war to a successful termina- 
tion. The statute is one of great importance and under it the Post- 
master General, whose duty it is to exécute ail laws relating to the 
postal service, had to détermine whether the particular publication in 
question vi^as mailable or unmailable matter as defined in the act. 

The Espionage Act being constitutional, the question which arises, 
then, is whether the action of the Postmaster General in excluding The 
Masses from the mails warranted the District Judge in issuing an 
injunction commanding him to allow it to be transmitted by mail. 
The Postmaster General is the head of the Post Office Department. 
The obligations of bis oath of office oblige him to see that the provisions 
of the Espionage Act are carried into etïect, so far as they relate to 
the use of the mail, and that matter declared by the act to be non- 
mailable shall be excluded from the mails. The performance of that 
duty involves the exercise of his judgment and discrétion. To what 
extent can the courts control him by injunction in the performance 
of this duty ? 

In Decatur v. Paulding, 14 Pet. 497, 599 Appx., 10 L. Ed. 559, 609 
(1840), a mandamus to compel the Secretary of the Navy to comply 
with a resolution passed by Congress granting a pension was refused. 
The Secretary, acting under the advice of the Attorney General, de- 
cided that Mrs. Decatur was not entitled to claim the pension under 
the resolution as she had applied for and received her pension under 
the gênerai law, and she could not bave both. The opinion was by 
Chief Justice Taney, who said: 

"The duty required by the resolution was to be perfornied by him (the 
Secretary of the Navy) as the head of the executive departinent of the gov- 
ernment, in the ordinary discharge of liis otllclal duties. In gênerai, such 
duties, whether iniposed by act of Congress, or by resolution, are not mère 
ministerial duties. The head of an executive departnient of the govern- 
ment, in the administration of the varions and important concerns of his office, 
is continually required to exercise [his] judgment aud discrétion. * * * 
The court could not entertain an appeal from the décision of one of the 
Secretaries, nor revise his judgment in any case where the law authorized him 
to exercise discrétion or judgment. Nor can it, by mandamus, act directly 
upon the offlcer and guide and control his judgment or discrétion In the mat- 
ters committed to his care, in the ordinary discharge of his officiai duties." 

In United States ex rel. Dunlap v. Black, 128 U. S. 40, 9 Sup. Ct. 
12, 32 E. Ed. 354 (1888), the court held that a mandamus to the Com- 
missioner of Pensions was properly refused. The Commissioner had 
decided adversely an application for an increase of a pension under 
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21 Stat. 281, c. 236. The opinion was by Mr. Justice Bradley, who 
said: 

"The court wlU not Interfère by mandamus wlth the executive ofîicers ot 
the govemment in tlie exercise of their ordinary ottieial duties, even whei'e 
tliose duties require an interprétation of tlie law, tlie court having no 
appellate iiower for that purpose ; but when they refuse to act in a case at 
ail, or when, by spécial statute, or otherwise, a mère minlsterial duty is im- 
posed upon them, that is, as service which they are bound to perfonn without 
further question, then, if they refuse, a mandamus may be issued to compei 
them." ^ . 

In American School of Magnetic Healing v. McAnnulty, 187 U. S. 
94, 23 Sup. Ct. 33, 47 h. Ed. 90 (1902), the Suprême Court reversée! 
the court below, which had dismissed a bill asking for an injunction 
to restrain a postmaster f rom carrying out an order of the Postmaster 
General withholding mail on the ground that the person to whom it 
was addressed was engaged in a scheme for obtaining money through 
the mails by means of fraudulent prêteuses. The Suprême Court, in 
reversing the judgment, did so with instructions to issue the temporary 
injunction as applied for. The case was decided upon a demurrer, so 
that the allégations in the bill of complaint were taken as true, and 
the bill averred facts showing that the complainant's business was le- 
gitimate and not fraudulent. If the business was not fraudulent, the 
Postmaster General had no authority under the act to withhold the 
mail. 

In Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 23 Sup. Ct. 698, 
47 h- Ed. 1074 (1903), it was held that neither an injunction nor a 
mandamus would lie against an officer of the Land Department to 
control him in discharging an ofificial duty which required the exer- 
cise of his judgment and discrétion. Mr. Justice Peckham, writing 
for the court, said : 

"Whether he [the Secretary of the Interior] decided right or wrong, is not 
the question. Havlng .iurisdiction to décide at ail, he had necessarily jurls- 
diction, and it was his duty fo décide as he thoiight the law was, and the 
courts hâve no power wliatever under those circumstances to review his dé- 
termination by mandamus or injunction. » * * The responsibility, as 
well as the power, rests with the Secretary, uncontrolled l)y the courts." 

In Bâtes & Guild v. Payne, 194 U. S. 106, 24 Sup. Ct. 595, 48 L. 
Ed. 894 (1904), the bill asked for an injunction to compei the Postmas- 
ter General to transmit through the mails, as matter of the second class, 
a publication alleged to be a periodical and to enjoin him from en- 
forcing an order made by him denying it entry as such. The bill was 
dismissed and the injunction denied. Mr. Justice Brown, writing for 
the court, said that : 

"Where Congress has committed to the head of a department certain du- 
ties i-equiriug the exercise of judgment and discrétion, his action thereon, 
whether it involve questions of law or fact, will not be reviewed by the 
courts, unless he has exceeded his authority or this court should be of opin- 
ion that his action was clearly wrong." 

Again he says: 

"The rule upon this subject may be summarized as follows: That where 
the décision of questions of fact is committed by Congress to the judgment and 
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And he concludes : 

"While, as alrciidy observed, tlie question (tlmt decided by the Postmaster 
Ccneral) is one of doulit, we think the décision of tlie rostniaster General, wïio 
is vested by (^ontjiX'ss with the powor to exercise lus judgment and discrétion 
in the matter, should be acccpted as final." 

In Public Clearing House, supra, the court held that it was within 
the power of Congress to intrust the Postmaster General with the 
power of seizing and detaining letters upon évidence satisfactory to 
himself and that his action would not be reviewed by the court in 
doubtfu! cases. The act authorized the Postmaster General, upon évi- 
dence satisfactory to him that any person v^'as conducting a scheme 
or device for obtaining money or property through the mails by f raud- 
ulent prêteuses, to instruct postmasters at any post office at which reg- 
istered letters arrived directed to any such person to return the same 
to the postmaster at the office at which they were originally mailed 
with the word "Fraudulent" stamped upon the outside. 

In Smith V. Hitchkock, 226 U. S. 53, 33 Sup. Ct. 6, 57 L. Ed. 119 
(1912), a bill was filed to restrain the Postmaster General from revoking 
orders according second-class mail privilèges to the plaintiffs. The 
ground of the bill was that the privilèges had been annulled without 
granting the hearing required by the act (31 Stat. 1099, 1107), and 
that the publications were periodical publications within the meaning 
of tle act (20 Stat. 355, 358, 359). The Postmaster General had de- 
cided that the publication was not a "periodical" and could not be car- 
ried as second-class matter, but would hâve to go as third-class and 
pay the higher rate. Mr. Justice Holmes, speaking for the court, said : 

"Thus a question of law is raised, althougli, as suîîirested in Bâtes & Guild 
Co. V. l'ayne, 1!M U. S. 10«, 108 [24 Sup. Ct. ù95, 48 L. Ed. 894], we should 
not interfère with the décision of the Postmiister General, unless elearly of 
opinion that it wus wrong. » * * \Ve hâve no such clear opinion." 

See, also, Lewis Publishing Co. v. Morgan, 229 U. S. 288, 33 Sup. 
Ct. 867, 57 L,. Ed. 1190; Parish v. MacVeagh, 214 U. S. 124, 131, 
29 Sup. Ct. 556, 53 E- Ed. 936; Johnson v. Drew, 171 U. S. 93, 18 
Sup. Ct. 800, 43 L. Ed. 88 ; Burf enning v. Chicago, St. Paul, etc., R. 
Co., 163 U. S. 321, 323, 16 Sup. Ct. 1018, 41 E. Ed. 175. 

[6] This court holds, therefore, that if the Postmaster General bas 
becn authorized and directed by Congress not to transmit certain mat- 
ter by mail, and is to détermine whether a particular publication is 
nonmailable under the law, he is recjuired to use judgment and dis- 
crétion in so determining, and his décision must be regarded as con- 
clusive by the courts, unless it appears that it is elearly wrong. 

We come, therefore, to consider the authority vested by Congress 
in the Postmaster General to détermine whether he acted within his 
jurisdiction when he excluded the complainant's magazine from the 
mails. The Espionage Act is entitled : 
246 F.— 3 
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"An act to punlsh acts of interférence wlth foreisn relations, tlie neutrality, 
and tlie foreign commerce of tlie United States, to punisli espionage, and better 
to enforce the criminal laws of the United States, and for otlier purposes." 

Title 12 of the act is the only one relating to the use of the mails. 
And section 1 of that title expressly déclares that : 

"Bvery * • * publication * * * of any kind, in A'iolation of any of 
tlie provisions of tliis act is hereby declared to be nonmallable matter and 
shâll not be conveyed In the mails." 

As any publication which is in violation of any provision of the act 
is nonmailable, an examination of the act as a whole is necessary, and 
shows that the following matter is made nonmailable: 

(1) Any matter advocating or urging treason or forclble résistance to any 
law of tlie United States. Title 12, § 3. 

(2) Any matter containing information respecting the national défense and 
which is intended to be used to the iujury of the United States or to the ad- 
vantage of any foreign nation. Title 1, § 1. 

(3) Any matter containing information, intended to be conimunlcated to 
the enemy, with respect to the movement, numbers, description, condition, or 
disposition of any of the armed forces, shlps, aircraft, or war materials of 
the United States, or with respect to the plans or conduct of the war, or the 
plans or conduct of any naval or military opérations, or with respect to any 
measures undertaken or intended for the fortification or défense of any place, 
or any other information relating to the public défense which might be useful 
to the enemy. Title 1, § 2. 

(4) Any matter, when the United States is at war, containing false state- 
ments willfully intended to Interfère with the opération or success of the mlll- 
tarj' or naval forces of the United States or to promote the success of Its 
enemies, and matter willfully Intended to cause insubordination, disloyalty, 
mutlny, or refusai of duty. In tlie military or naval forces of the United 
States, and matter willfully intended to obstruct the recruiting or enllstment 
service of the United States. Title 1, § 3. 

The excluded publication is a magazine known as The Masses. By 
its own statement it is a radical and revolutionary publication, not 
revolutionary, however, in that it desires to overturn existing forms of 
government by force of arms, as it is opposed to war. It is revolu- 
tionary, not only in matters political, but in art and literature and 
religion as well. It is a monthly publication of about 50 pages, and 
bas a circulation of f rom 20,000 to 25,000 copies each month. For a 
number of years it has passed freely through the mails to its sub- 
scribers throughout the United States. 

[7] The objectionable matter was contained in the August issue 
and consisted of certain articles. Thèse were entitled : "A Question," 
"A Tribute," "Conscientious Objectors," "Friends of American Free- 
dom." Besides thèse articles, there were four cartoons, which were 
also objected to. Thèse were entitled : "L,iberty Bell," "Conscription," 
"Making the World Safe for Capitalism," and "Congress and Big 
Business." 

In the article entitled "A Question" the editor writes: 

"I would like to know to-day how many men and women there are In 
America who admire the self-reliance and sacrifice of those who are resist- 
ing the conscription law on the ground that thoy believe it violâtes the safired 
rights and liberties of nian. Ilow many of the American population are in 
accord with the American press wlien it speaks of the arrest of thèse men of 
geuuine courage as a 'Round-up of Slackers'V Are there none to whom this 
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plcture of the American republic adopting toward its citizens tlie attitude of 
a rider toward cattle is appallluî^;? I recall the Kssays of Kmersou, the 
Poems of Walt Whitman, wliicli sonnded a call never heard before in the 
world's literature, for erect and Insupprcsslble individuality, tlie courage of 
solitary faith and lieroic assertion of self. It was America's contribution 
to the ideals of man. * * * i wonder if the number is few to whoin this 
hlgh résolve was the distinction of our American idealism, and who feel in- 
clined to bow their heads to those who are going to jail under the whip of 
the State, because they will not do what they do not believe in doing. Pe£- 
haps there are enough of us, if we mal^e ourselves heard in voice and letter, 
to modify this ritual of contempt in the daily press, and induce the American 
government to undertake the Imprlsonment of heroic young men with a 
certain sorrowful dlgnlty tliat will be new in the world." 

The article idealizes those who resist the conscription law, and it 
represents them as heroic. In saying that the law violâtes sacred rights 
and is contrary to liberty, and that those who refuse to submit to it 
are heroes, it incites disobedience to the statute. 

The poem entitled "A Tribute" represents as martyrs worthy of 
admiration two noterions persons who had just been convicted under 
an indictment charging them with conspiracy to induce persons not 
to register under the Conscription Act. It reads in part as follows: 

"Emma Goldman and Alexander Berkman 
Are in prison to-nlght, 

But they hâve uiade themselves elemental forces, 
Like the water that climbs down the rocks, 
Tjike the wind in the leaves, 
Ijke the gontle night that holds us, 
They are working on our destinies, 
They are forging the love of the nations." 

The statement that thèse two individuals hâve made themselves ele- 
mental forces akin to the rocks and trees and rivers, under ordinary 
circumstances, would be harmless ; but coming at this particular time, 
and after their conviction, the inference being that their greatness 
grows out their offense and that they are worthy of admiration and 
honor, it is équivalent to saying that their unlawful conduct is worthy 
to be followed. 

The article "Conscientious Objectors" refers to a number of letters 
written from English prisons by conscientious objectors. Thèse let- 
ters are printed in the same issue of the magazine, and the article 
recommends those in this country who intend "to stick it out to the 
end" (resist conscription to the end) to read thoroughly the letters. 
The article déclares : 

"We believe that our protestors against government t.yranny will be as 
steadfast as their ICnglish comrades. It Is not by any means as certain that 
they will be as polite to their guards and tormentors, but we hope they will 
remember that thèse are acting under ofîicial compulsion and not as free men. 
* * * There are some laws which the individual feels that he cannot obey, 
and which he will suffer any punishment, even that of death, rather than 
reeognize as havlng authorlty over him. This fundamental stubbornness of 
the free soûl, against which ail the powers of the state are helpless, constl- 
tutes a conscientious objection, whatever Its original sources may be in 
political or social opinion. It remains to be demonstrated that a political 
dlsapproval of this war can express itsclf in the same heroic flrmness that has 
in England upheld the Christian objectors to war as murder." 
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The article, taken as a whole, may well be regarded as intended to 
encourage objectors to be as steadfast protestors against "governraent 
tyranny" as their English cotnrades. In other words, it is an en- 
couragement to disobey the law. 

The article "Friends of American Freedom" is devoted to Alexan- 
der Berkman and Emma Goldman, already comniented upon in this 
opinion as having been convicted oi a conspiracy to induce persons 
not to register. The article pays them "tribute of admiration for their 
courage and dévotion." There is an allusion to the fact that Berkman 
and Goldman had advocated in their paper, Mother Earth, that those 
liable to the military draft, who do not believe in the war, should 
refuse to register. The natural effect of it is to encourage those who 
hâve objections to war not to register as the Conscription Act re- 
quires. Admiration of conspirators convicted of the offense of seek- 
ing to defeat the opération of the Conscription Act is ec[uivalent to an 
approval of their crime and an encouragement to others to disobey 
the law in like manner. 

In considering the cartoons, we may observe that political cartoons 
hâve long been used as a very effective means of political propaganda. 
They were so employed in France during the French Révolution and 
in Éngland as early as the days of Walpole. In this country they 
were used during the Révolution, in the War of 1812, and in the Civil 
War. The brilliant cartoons of Nast, satirizing the Tweed Ring in 
the city of New York, were conceded at the time to hâve exerted a 
powerful influence in the destruction of that corrupt combination. A 
cartoon may be a leading article. It has been described as "a leading 
article transformed into a picture." It can express ideas as lucidly 
and clearly as printed words, and there is no escape froni légal re- 
sponsibility because pictures, rather than words, are used. 

[8] In the cartoon entitled "Liberty Bell," the Liberty Bell is pre- 
sented in a broken form. The idea meant to be conveyed may be that 
there is no such thing as liberty left in the United States. But what- 
ever it means, taken by itself, it would afïord no ground for exclusion 
from the mails. 

The cartoon entitled "Conscription" portrays a youth lying across 
the mouth of a cannon with bis arms chained to the wheels of the 
gun carriage. "Democracy," in the form of a nude woman, is tied by 
her extended arms and her crossed feet to a wheel. And "Labor," 
crouched down on the gun carriage, a pitiable object, is fastened in 
like manner. A woman is on her knees on the earth at the side of 
the cannon in utter despair, with her head bent back and her arms 
uplifted, while a child lies neglected at her side. The counsel for the 
complainant admits in his brief that this cartoon — 

"is a powerful argument agalust the Conscription Law. It says, In effect, that 
the j'outh of the land are by It foreed iuto military service : that the law 
binds labor to military .service as well ; that it causes great agony and suft'er- 
ing to the womanhood of the country, and that the mothers of the country 
with ehlldren too small to be subject to the 'Draft' pray to God that the 
Draft Law ma.y be repealed before their children eonie to military âge, and 
that Democracy is trampled under foot by such a law. That is wliat this 
picture says." 
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But that is not what it says to us. It seems to us to say; This 
law murders youth, enslaves labor to its misery, drives womanhood 
into utter despair and agony, and takes away from democracy its 
freedom. Its voice is not tlie voice of patriotism, and its language 
suggests disloyalty. If counsel wished the court to understand that 
in his opinion the effect of the cartoon would not be to interfère with 
enlistment, we are not able to agrée with him. That it would inter- 
fère, and was intendcd to interfère, was evidently the opinion of the 
Postmaster General ; and this court cannot say that he was not justi- 
fied in his conclusion. 

The cartoon "Making the World Safe for Capitalism" shows a 
Russian absorbed in studying a paper marked "Plans for a Genuine 
Democracy." On one side of him Japan and England appear in a 
threatening attitude, and on the other Mr. Root and Mr. Russell, 
members of the commission sent by the United States to Russia, ap- 
pear in the guise of advisers. Mr. Root has in his hands a noose, 
labeled "Advice," with which it is intended to entrap or choke to 
death the Russian Democracy. The court cannot say that the I^ost- 
master General was not warranted in concluding that this cartoon 
was intended to arouse the resentment of some of our citizens of for- 
eign birth and prevent their enlistment. 

In the cartoon "Congress and Big Business" Congress is represent- 
ed by a disconsolate individual who is ignored by a number of over- 
developed men of Big Business gathered around a table inspecting a 
large paper spread over it and labeled "War Plans." Congress is 
quoted as saying: "Excuse me, gentlemen, where do I come in?" 
"Big Business" replies : "Run along now ; we got through with you 
when you declared war for us." This cartoon is intended to stir up 
class hatred of the war and to arouse an unwillingness to serve in the 
military and naval forces of the United States. The clear import is, 
if the war was brought on by "Big Business," then let "Big Business" 
carry it on, and let Labor stand aloof. The court cannot say that the 
Postmaster General was clearly wrong in concluding that it would 
interfère with enlistments. 

[9] In the case at bar, giving to the complainant the most favor- 
able construction, the burden is upon it to overcome the presumption 
that the Postmaster General'.s conclusion is right, or that he has ex- 
ceeded his power or exercised it wantonly or maliciously. See Judge 
Mayer's opinion in Sanden v. Morgan (D. C.) 225 Ped. 266, 269 
(1915). This the complainant should do by a prépondérance of évi- 
dence. And this the complainant has not donc. 

[10] It may be conceded that the language of the statute cannot 
hâve one meaning in an indictment and another when the question 
arises respecting the exclusion of matter from the mail as containing 
that which violâtes the ]>rovisions of section ,3 of title 1. If the maga- 
zine is nonmailable under that section, it may be that the editor has 
committed a crime in publishing it, for which, upon conviction, he 
may be fined not more than $10,000, or imprisoned for not more than 
20 years, or both. The District Judge thought no crime had been 
committed, and that the magazine was therefore mailable, because 
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the publication did not in so many words directly advise or counsel a 
violation of the act. He declared that : 

"If one stops short of urgliig upon others that it is their (luty or their 
interest to resist the hiw, it seems to me eue sliould iiot be held to bave at- 
teiiipted to cause Its viohition. If that be not the test, I eaii see no cscai)e f roni 
the eouclusion that under thls section every political agitation which can 
be shown to be apt to create a séditions teinper is illégal. I am conlident 
that, by such language, Coiigress had no such revolutionary purpose in vlew." 

This court does not agrée that such is the law. If the natural and 
reasonable efifect of what is said is to encourage résistance to a law, 
and the words are used in an endeavor to persuade to résistance, it is 
immaterial that the duty to resist is not mentioned, or the interest of 
the persons addressed in résistance is not suggested. That one may 
willfully obstruct the enlistment service, without advising in direct 
language against enlistments, and without stating that to refrain from 
enlistment is a duty or in one's interest, seems to us too plain for con- 
troversy. To obstruct the recruiting or enlistment service, within the 
meaning Oif the statute, it is not necessary that there should be a 
physical obstruction. Anything which impedes, hinders, retards, re- 
strains, or puts an obstacle in the way of recruiting is sufficient. In 
granting the stay of the injunction until this case could be heard in 
this court upon the appeal Judge Hough declared that : 

"It is at least arguable whether there can be any more direct incitement to 
action than to hold up to admiration those who do act. Oratio obliqua has 
always been preferred by rhetoricians to oratio recta ; the Béatitudes hâve 
for some centuries been considered liighly hortatory, though they do npt 
contain the injunction, 'Go thou and do likewise.' " 

With this statement we fully agrée. Moreover, it is not necessary 
that an incitement to crime must be direct. At common law the "coun- 
seling" which constituted one an accessory before the fact might be 
indirect. See Wharton's Criminal L,aw (llth Ed.) § 266. Bishop lays 
down the rule thus : 

"Every man is responsible crlminally for what of wrong flows directly from 
his eorrupt intentions. * * * If he awoke iuto action an indiseriminate 
power, he is responsible. If he gave directions vaguely and incautiously, 
and the person recelving them acted accordlng to what he might hâve foreseen 
would be the understanding, he is responsible." 1 Bisliop on Criminal Law, 
§ 641. 

And in Regina v. Sharpe, 3 Cox's C. C. 288, it is laid down that : 

"He who hiilames people's niinds and induces them by violent means, to 
accomplish an Illégal objoct, is hlir.self a rloter, though he take no part in the 
riot." 

In conclusion, we are satisfied that the publication involved contains 
no matter advocating or urging treason, insurrection, or forcible ré- 
sistance to any law of the United States, in violation of section 2 of 
title 12. The Postmaster General's exclusion of the publication from 
the mails is not put on the ground that it contained any such matter. 
It is not so clear that the publication is free from matter which in- 
volves an attempt to cause insubordination, disloyalty, mutiny, or re- 
fusai of duty in the military or naval forces of the United States. 
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The Postmaster General thought it contained matter objectionable on 
that ground, and a difiference of opinion upon that phase of the matter 
is possible. 

The question whether the publication contained matter intended will- 
fuUy to obstruct the recruiting or enHstment service is less doubtful. 
Indeed, the court does not hesitate to say that, considering the nat- 
ural and reasonable effect of the pubhcation, it was intended willîully 
to obstruct recruiting; and even though we were not convinced that 
any such intent existed, and were in doubt concerning it, the case 
would be governed by the principle that the head of a department of 
the government in a doubtful case will not be overruled by the courts 
in a matter which involves his judgment and discrétion, and which is 
within his jurisdiction. 

The order granting the preliminary injunction is reversed. 

WARD, Circuit Judge (concurring). I think the sole ground on 
which the order of the Postmaster General can be sustained is that 
some parts of the August number of The Masses were intended to ob- 
struct and do obstruct the recruiting or enlistment service of the 
United States. This involves a conclusion of fact to be drawn by 
him from the cartoons and text of this particular number. Advice to 
resist the law may be indirect as well as direct, and the conclusion of 
the Postmaster General in matters of fact, whether we agrée with 
him or not, is final. I think it important, however, to say that not 
every writing, the indirect effect of which is to discourage recruiting 
or enlistment, is within the statute. In addition to the natural effect 
of the language on the reader, the intention to discourage is essential. 
Arguments in favor of immédiate peace, or in favor of repealing the 
Conscription Act, do this indirectly. It is, notwithstanding, the con- 
stitutional right of every citizen to express such opinions, both orally 
and in writing, and Congress cannot be presumed to hâve intended by 
the Espionage Act to authorize the Postmaster General to exclude 
such articles, written honestly and without the intention of advising 
résistance to the law. His authority in the premises dépends exclusive- 
ly upon the statute, as was well stated by Mr. Justice Peckham in 
American Magnetic School of Ilealing v. McAnnulty, 187 U. S. 109, 23 
Sup. Ct. 39, 47 h. Ed. 90. 

"Ilere it is contended that the Tostmaster General has, in a case not covered 
by the acts of Congress, exchuled fi-oin the mails lettei-s addressed to the 
coniplainants. His rislit to exclnde letters, or to refuse to permit their de- 
llvery to persons addressed, must dépend upon some law of Congress, and, 
if no such law exlst, then he cannot e.xclude or refuse to deliver them. Con- 
cedlng, arjruendo, that when a (luestioii of fact ariscs, which, if found in 
pne way, wonld show a violation of tlie statntes in question In some par- 
ticular, the décision of the Postmaster General that such violation had oc- 
curred, based upon some évidence to that effect, would be conclusive and iînal, 
and not the subject of review by any court, yet to that assumptlon must be 
added the statenient that if the évidence beforc the Tostmaster General, In 
any view of the facts, failed to show a violation of any fédéral law, the dé- 
termination of that officiai that such violation existed would not be the dé- 
termination of a question of fact, but a pure mistake of law on his part, 
because the facts being conceded, whether they amounted to a violation of 
the statutes, would be a légal question and not a question of fact." 



40 246 FEDERAL REPORTEE 

HAMMOND V. UNITED STATES. * 
(Circuit Court of Appeals, Nlnth Circuit. October 25, 1917.) 
No. 2503. 

1. Public Lands iS=13 — Cutting Timbee — Questions for Juet — Teuth ot 

Ta.STIMOKY. 

Where tliere were circumstances and matters of fact testifled to wliicli, 
If true, tended to show that cutting of timber from public land was done 
by défendant or under his direction, whether the testimony was true was 
a matter for the jury to détermine. 

2. Public Lands ©=13 — Cutting Timbee — Direction of Veedict. 

Act Mareh 3, 1891, c 561, § 8, 26 Stat. 1099, as amended by Act March 
3, 1891, c. 559, 26 Stat. 1093 (Comp. St. 1916, § 4992), provides that In 
certain states, in any civil action for trespass on public timber lands or 
to recover timber or lumber eut therefrom, it shall be a défense that It 
was eut or removed by a résident of the state for agrlcultural, mining, 
manufacturing, or domestlc purposes, and has not been transported out 
of the state ; the amendatory act requlrlng that the cutting be under 
rules prescribed by the Secretary of the Interior. Act June 3, 1878, c. 
150, 20 Stat. 88 (Comp. St. 1916, §§ 4989-4991), authorizes bona fide rési- 
dents of certain states to eut and remove timber from public lands, such 
lands being minerai and not subject to entry, except minerai entry, sub- 
Ject to rules and régulations prescribed by the Secretary of the Interior. 
Held that, where défendant, charged with cutting timber from public 
land, iutroduced évidence tending to show that the lands were minerai 
lands, and that the party doing the cutting had complled with the rules 
established by the Secretary of the Interior, and sought a verdict in his 
favor on the ground that the cutting was authorized under the act ot 
1878, the court did not err in refusing to direct a verdict on the ground 
that the cutting was justifled under the acts of 1891 which relate to timber 
lands, and not to minerai lands, especlally where there was testimony 
tending to show trespasses subséquent to March 3, 1891. 

3. Appeal and Erkob <S=>273(5) — Réservation of Gbounds of Eeview — Ne- 

CESSiTY or Specific Exception. 

To entltle an appellant to call In question Instructions given by the 
trial court, the exceptions thereto must be sufficiently spécifie to direct 
the court's attention to the partlcular errors complained of, to the end that 
the court may correct the error, should oue be found to exist, before the 
retlrement of the jury. 

4. Appeal and Ereoe <S=:3274(5) — Reseevatton of Grounds of Eeview — Sur- 

FiciENCY OF Exception. 

In an action for the value of timber eut from public land, the court 
charged that, if défendant knowingly and willfully eut and converted the 
timber, plaintiff was entitled to the market value of the timber at the time 
of its disposai or sale, that it défendant acted under the honest, but mis- 
taken, belief that he had a right to eut the timber, then in assessiug the 
damages the jury would flx the value at the time of conversion less the 
amount added to its value before sale, or, in other words. If there was 
added certain value by reason of manufacturing the timber into lumber, 
then the measure of damages would be the différence between the ex- 
penses incurred in manufacture and the selling price, and that in flxing 
the amount of the verdict the jury should include interest on the value of 
the lumber from the date of conversion. Défendant excepted 'to the 
measure suggested by the court," adding that défendant claimed that 
the only measure was the value of the stumpage in the tree, and that the 
Instructions added another élément to this value, and also excepted to the 
Instructions "with regard to interest." Seid, that the exception was dis- 

Ê=>For other cases see same topio & KEY-NUMBER In ail Key-Numbered DlgesU & Indexes 
•Rehearlng denied February 11, 1918. 
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tlnctly based on tlie contention tliat tlie only measure of damages was tlic 
value of the stunipiige, and that the court was In error in instructinj; that 
the jury wer« authorlzed to award anytliing above this amount and in 
instructing tlieni to udd interest. 

5. Public Lands iS=31;î — (;uTTiiN(i Timber — Measuhe of Damages. 

Where n pei'son, witliout nny Intpiition to violate any law or do aiiy 
wrongful act, cuts and rcmnves timber froui public lands in the honest. 
thougb mistaken, bolief that lie bas the rigbt to do so, the measure ot 
damages is the -l'alue of the tindier aftor it was eut at the place where it 
was eut, and not tbe différence between the expenses Ineurred In manii- 
facturlng It into bimber and tbe price for which the lumber was sold, 
which would include ail profits on tbe lumber. 

6. Damages (§=^208(9) — Intekicst — Discrétion of Jury. 

In an action for the value of timber eut from public land in Montana, 
where under the existlng statutes no interest was rocoverable in action-; 
for conversion, whether interest should be Included in the damages 
was in the discrétion of the .1ury, and the court erred in directing the 
.iury as a matter of law to, allow interest, especially where the govern- 
ment waited 17 years before bringing suit. 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of Cahfornia; Wm. C. Van Fleet, 
Judge. 

Action by the United States against A. B. Hammond. Judgment for 
plaintiff (226 Fed. 849), and défendant brings error. Reversed and 
remanded. 

ïhls action was bronght by the United States to recover the value of cer- 
tain timber alleged to hâve been eut and removed from certain speclflcally de- 
scribed public lands of the United States situate in the state of Montana — 
the complalnt as amended alleging that from time to time during the year 
188.5 down to and including the year 180-t the défendant to the action (plain- 
tifC in error hère), acting as the gênerai manager of certain corporations of 
the State, known, respectively, as the Montana Improvement Company, Lim- 
ited, Blackfoot Millitig & Manufacturing Company, Missoula Mercantile Com- 
pany, and Big Blackfoot Milling Company, withont any rigbt so to do, enter- 
ed upon the sald lands and eut and caused to be eut down certain of the tim- 
ber then standing thereon, and to be removed and nninufactured into 21,185,- 
410 feet, board measure. of lumber, and converted and caused to be converted 
to his own use and that of the said corporations the whole thereof, ail the 
time well knowing that the said timber and lumber was the property of tbe 
government, and that neilber he nor the said corporations liad any right what- 
ever to any thereof. Tlie complalnt alleged that the value of the timber whlle 
standing was $1 per tbousand feet, board measui-e, .$5 per tbousand feet, like 
measure, after being felled and prepared for sawing into luml)er, and ,$10 per 
thousand feet, board nieasure, after being manul'uctured into lumber; and 
alleging that the corporations named ceased to exist .subséquent to the com- 
mission of the acts complained of, and that the said acts were dlrectod by the 
défendant to the action, the plaintiff prayed .ludgnient against him for $211.- 
854.10, being at the rate of iflO a foot for the lundier alleged to hâve been so 
manufactured from the timber alleged to bave been so eut and removed from 
the plaintlfC's lands. 

There having l>een a verdict in favor of the plaintiff for .$51,040, and judg- 
ment accordingly against the défendant for that suni, with costs taxed at $1,- 
617.49, the latter bas brought tbe case hère by writ of error ; the chief points 
made in his behalf being that the évidence in the case wholly falled to sus- 
tain the material allégations of the comjilaint (ail of which were put In Issue 
by the answer of the défendant), and therefore that tbe court below erred in 

®s»Por other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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refusing hls motion for a dlrected verdict In his favor, anci, further, tlint er- 
rer was committed by the trial court In the matter of the measure of dam- 
ages properly applicable to the case, Including tbe question of Interest. 

Charles S. Wheeler and W. S. Bumett, both of San Francisco, Cal., 
for plaintif! in errer. 

John W. Preston, U. S. Atty., and Frank Hall, Sp. Asst. to Atty. 
Gen., both of San Francisco, Cal. 

E. S. Pillsbury and Oscar Sutro, both of San Francisco, Cal., amici 
curise. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge (after stating the facts as above). The object 
of the government's attorney in alleging in the complaint the value of 
the timbef while standing, as well as its value after being felled and 
prepared for sawing, and after being made into lumber, obviously was 
to enable the plaintiff to recover the amount of damages tlie law fixes 
as the proper measure, in view of the facts of the case and in the event 
the évidence should establish its right to recover from the défendant 
at ail, which measure, it is vi^ell settled, dépends upon whether the 
wrong alleged was willfully or innocently committed, the condition of 
the property at the time of the alleged conversion, and the then status 
of the défendant to the action. Woodenware Co. v. United States, 106 
U. S. 432, 1 Sup. Ct. 398, 27 L. Ed. 230; Fine River Logging Co. v. 
United States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164; United 
States V. St. Anthony R. R. Co., 192 U. S. 524, 24 Sup. Ct. 333, 48 I^. 
Ed. 548. _ 

The évidence shows that a portion of the public lands from which 
the timber in question was eut is situate along the Hell Gâte river and 
the other portion along the Blackfoot river; the one portion being 
more than 20 miles from the other. It is not contended that either 
the Blackfoot Milling & Manufacturing Company or the Big Blackfoot 
Milling Company had anything to do with the cutting of any of the tim- 
ber upon any of the government lands situate along the Hell Gâte river ; 
but it is claimed in behalf of the government that the défendant to the 
action caused it to be eut through his control of the Montana Improve- 
ment Company and the Missoula Mercantile Company; and ihat he 
strenuously dénies. 

The former corporation was the successor in interest of a partner- 
ship called E. L. Bonner & Co., composed of the défendant Hammond, 
E. E. Bonner, J. H. Robertson, and R. A. Eddy, and the Missoula Mer- 
cantile Company was the successor in interest of a partnership called 
Eddy, Hammond & Co., composed of the défendant Hammond, R. A. 
Eddy, and E. L. Bonner. The latter firm was formed in 1876, and en- 
gaged in a gênerai merchandise business in the then small town of 
Missoula. The fîrm of E. L. Bonner & Co. was a contracting one, to 
which the Northern Pacific Railroad Company gave a contract to clear 
250 miles of its right of way in Montana when engaged in building its 
load throtigh that state ; the firm being appointed agent of the road to 
enter upon the public lands and there eut the ties, piling, and timber 
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necessary for the construction of the road, including its bridges, sta- 
tions, etc. When the road was completed in 1882 tlie Montana Im- 
provement Company was organized, 51 per cent, of the stock of which 
was taken by the railroad company ; the remainder being taken by 
varions persons, including the members of the firm of E. L. Bonner 
& Co. (the défendant Hammond taking one-fifteenth of such stock), 
pursuant to a contract made between the respective parties, and pursu- 
ant to which contract Bonner & Co. transferred to the improvement 
company ail of the mills which the firm had used in supplying the rail- 
road company with timber and lumber in the construction of its road, 
together with the surplus lumber that the firm had accumulated in the 
prosecution of that work ; and the improvement company also acquir- 
ed by the contract the right to eut timber upon ail of the lands of the 
Northern Pacific Company within the state of Montana. 

It appears from the record in the case, as well as f rom litigation that 
subsequently arose between the government on the one side and the 
Northern Pacific Railroad Company and the Montana Improvement 
Company on the other, that the organizers of the latter company sup- 
posée that by the contract mentioned the company acquired the right, 
not only to eut timber from the lands of the railroad company, but also 
had by virtue of the act of Congress of June 3, 1878, entitled "An act 
authorizing the citizens of Colorado, Nevada, and the territories to 
fell and remove timber on the public domain for mining and domestic 
purposes" (20 S'tat. 88), the right to eut like timber, not only from the 
minerai lands of the United States, but also on the other lands of the 
government lying in close proxiinity thereto and having the gênerai 
character of minerai lands. Accordingly in the year 1883 it under- 
took the construction of a dam in the Blackfoot river, with a view of 
building a mill there for sawing the lumber from the timber it con- 
templated cutting from ail of those lands. The mill was built, and 
when the company commenced cutting the timber it soon found the 
government questioning the rights asserted by the railroad company 
as well as itself (United States v. N. P. R. R. Co., 140 U. S. 703, 11 
Sup. Ct. 1030, 35 h. Ed. 593 ; Id., 6 Mont. 361, 12 Pac. 769), and con- 
cluded to wind up and liquidate its affairs. Among its properties was 
the sawmill so built, which mill it sold in the fall of 1885 to F. A. 
Hammond, a brother of the défendant to this action, agreeing to move 
and install it for the purchaser in Hell Gâte Canyon, which it did, and 
F. A. Hammond then proceeded to operate the mill in the sawing, 
among other timber, of such as he eut from the government lands 
along the Hell Gâte river, until the sale by him within a few months, 
to wit, in May, 1886, of ail of bis interest to George W. Fenwick, who 
was a brother-in-law of the Hammonds. From the time of such sale 
Fenwick operated the mill in the sawing, among other timber, of such 
as he also eut from those government lands. 

In 1885 the Missoula Mercantile Company was incorporated, of 
whose stock the défendant, A. B. Hammond, acquired and thereafter 
held one-third, and of which company he was a director. His testi- 
mony is positive to the eflfect that he never, either directly or indi- 
rectly, had any interest in the mill, business, or property of either F. A. 
Hammond or of Fenwick in the Hell Gâte région, or participated in 
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any of its profits, or gave any directions with respect thereto ; and such 
also is the testimony of Fenwick. And the défendant also testified that 
the Missoula Mercantile Company had no interest in any of the prop- 
erty or business of Fenwick, or in the profits thereof, although it is 
admitted that he received his supphes from the Mercantile Company, 
being one of its customers, and that he also had an office in its store 
building. At the time of the alleged cuttings of timber on the public 
lands along the Hell Gâte river those lands were unsurveyed. Not so, 
however, as respects those situate along the Blackfoot. They had been 
surveyed ; the odd sections eut over being owned by the Northern Pa- 
cific Railroad Company, and the even sections by the United States. 

Henry Hammond, another brother of the défendant, had, in July 
1885, acquired from the Montana Improvement Company the dam and 
dam site on the Blackfoot river (or what remained of the dam after 
a flood which destroyed it in part), and he proceeded to build a saw- 
mill there, known as the Bonner mill, which mill he proceeded to oper- 
ate for the sawing of timber eut by him on lands situate along the 
Blackfoot river, until, in 1888, he conveyed ail of his interest to the 
Blackfoot Milling & Manufacturing Company, receiving for such in- 
terest one-fourth of the stock of that corporation; the défendant, A. 
B. Hammond, owning one-fifth of such stock. One of the condi- 
tions of such conveyance was that Henry Hammond should continue 
to operate the mill under lease from the Blackfoot Milling & Manufac- 
turing Company for a certain term, with the privilège of an extension, 
which, in his testimony, he claims to hâve done ; the books being kept 
at Missoula. During the year 1891 the Big Blackfoot Milling Company 
acquired the property and business interests of the Blackfoot Milling 
& Manufacturing Company ; Henry Hammond becoming its président 
and manager and the owner of one-fourth of its stock. He so remain- 
ed until about the close of 1895, when ail of the property was sold by 
the Big Blackfoot Milling Company to a third party — the Anaconda 
Company. 

The testimony of Henry Hammond is positive to the efïect that, 
during ail of the time he was operating both individually and as les- 
see, the défendant, A. B. Hammond, had no interest, directly or indi- 
rectly, in any of the property or the profits thereof, and that, during 
the time of the ownership of the property by the Big Blackfoot Milling 
Company and its opération under the presidency and management of 
tlie witness, the défendant, A. B. Hammond, had no interest, directly 
or indirectly, in his quarter or in the profits thereof. It is not dis- 
puted that during the aforesaid opérations of Henry Hammond some 
timber was eut upon some of the public lands along the Blackfoot river 
that are described in the complaint ; but it is insisted that the évidence 
shows that the défendant, A. B. Hammond, not only had nothing to 
do with such cutting, but that such of the timber as was eut upon 
the public lands by Henry Hammond, individually and as président 
and manager of the Big Blackfoot Milling Company, was eut through 
inadvertence and not intentionally. 

[1] It is hardly necessary to say that ail of the material questions 
of fact as to which there was substantially conflictiiig évidence were 
for the exclusive détermination of the jury. And while it is vcry 
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earnestly insisted on behalf of the appellant that there was no sub- 
stantial testimony tending to show that any of the cutting of timber 
upon the lands of the United States for which the action was brought 
was done by or under his direction, and that, therefore, he was en- 
titled to a directed verdict in his favor, we cannot, after a very at- 
tentive examination of the record, so hold. Thèse are circumstances, 
as well as matters of fact testified to, which, if true (and that of course 
was for the jury to détermine), tended to support the contention of 
the government, and to sustain the verdict of the jury finding the de- 
fendant hable for the unlawful trespasses and conversions. It would 
serve no useful purpose to spccify them, and therefore we pass to the 
remaining questions — the measure of damages as declared in the in- 
structions of the court, the question of interest, and the contention on 
behalf of the plaintiff in error that a statute passed by Congress March 
3, 1891, constitutes a complète défense to the action, and that the court 
should hâve so instructed the jury. 

The instruction which is the basis*of the latter contention, and which 
was requested and refused, is in thèse words : 

"I Instruct you that the évidence offered in this case is not sufflcient to jus- 
tlfy the rendition of a verdict against the défendant in this action, and there- 
fore I direct you that you retum a verdict in favor of the défendant." 

The law relied upon by the plaintifï in error in support of the con- 
tention is found in section 8 of the first of the two acts passed March 
3, 1891 (26 Stat. 1099), which, so far as pertinent to the case, is as 
f oUows : 

"In the States of Colorado, Montana, Idaho, North Dakota and South Da- 
kota, Wyoming, and In the district of Alasl^a and the gold and silver réglons 
of Nevada, and the terrltory of Utah, In any crimlnal in-osecution or civil ac- 
tion by the United States for a trespass on sueh publie timber lands or to re- 
cover tlmher or lumber eut thereon, it shall be a défense if the défendant 
shall show that the said timber was so eut or removed from the timber lands 
for use In such state or terrltory by a résident thereof for agrlcultural, min- 
ing, mauufacturing, or domestic purposes, and has not beeu transported ont 
of the same." 

The title of that act is : 

"An act to repeal tlmber-culture laws and for other piirposes." 

By a second act passed the same day (26 Stat. 1093) and entitled 
"An act to amend section eight of an act approved March third, eight- 
een hundred and ninety-one, entitled 'An act to repeal timber culture 
laws and for other purposes,' " Congress so amendcd the said provi- 
sion of section 8 as to read : 

"In the states of Colorado, Montana, Idaho, Xorth Dakota, and South Da- 
kota, Wyoming, and in the district of Alaska, and the gold and silver régions 
of Nevada and the terrltory of Utah in any criminal i)rosecvitlon or civil ac- 
tion by the United States for a trespass on sueh public timber lands or to re- 
cover timber or lumber eut thereon it shall lie a défense If the défendant shall 
show that the said timber was so eut or lemoved from the timber lands for 
use in such state or terrltory by a résident thereof for agricultural, mining. 
manufacturing, or domestic purposes under rules and régulations ma<le and 
presoribed by the Secretary of the Interior and has not been transported out 
■of the same, » * » but this act shall not operate to repeal the act of 
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.Tune third, eighteeh hundred and seventy-eight. providing for tlie cuttiiig of 
timber on minerai lands." Comp. St. 1916, § 4992. 

It will be readily seen that by the first of those two acts it is made a 
défense if the défendant shows that the timber was eut or removed 
for use in the state or territory where the lands are situated, by a 
résident thereof, for agricultural, mining, manufacturing, or domestic 
purposes, and has not been transported out of the same ; and by the 
second of the acts it is made a défense if the défendant shows that the 
timber was eut or removed for use in the state or territory where the 
lands are situated, by a résident thereof, for agricultual, mining, man- 
ufacturing, or domestic purposes, under rules and régulations made 
and prescribed by the Secretary of the Interior, and has not been trans- 
ported out of the same. 

The défendant pleaded in his answer that the timber which was 
eut and removed from the pubhc lands along the Hell Gâte river 
was so eut and removed under and by virtue of the permission granted 
in and by the act of Congress of June 3, 1878 (1 Supp. te R. S. 1874— 
1891, p. 166, 20 Stat. 88 [Comp. St. 1916, § 4989]), which provided, 
among other things : 

"That ail citizens of the United States and other persons, bona fide rési- 
dents of the state of Colorado, or Nevada, or eithér of the terrltories of New 
Mexico, Arizona, Utah, Wj'oming, Dakota, Idaho, or Montana, and ail other 
minerai districts of the United States, shall be, and are hereby, authorlzed 
and permitted to fell and remove, for building, agricultural, mining, or other 
domestic purposes, any timber or other trees growing or being on the public 
lands, said lands bdng minerai, and not subject to entry under existing laws 
of the United States, except for minerai entry, in elther of said states, terri- 
tories, or districts of which such citizens or persons may be at the time bona 
fldié résidents, subject to such rules and régulations as the Secretary of the 
Interior may prescribe for the protection of the timber and of the under- 
growth growing upon such lands, and for other purposes: Provided, the pro- 
visions of this act shall not extend to railroad coiporations." 

[2] As will be seen, the public lands from which timber was per- 
mitted to be eut by the act just quoted from were minerai lands; and 
upon the trial of the case the défendant introduced évidence tending 
to show that the lands situated along the Hell Gâte river were minerai 
lands within the meaning of that act, and that Fenwick hati complied 
with its provisions and with the rules established thereunder by the 
Secretary of the Interior. Having done so, and thus claimed from the 
jury a verdict in his favor in so far as those lands were concerned, 
on the ground that the act of Jime 3, 1878, authorized the cutting 
complained of, we think it manifest that the trial court did not err 
in refusing to direct a verdict for the défendant because of section 8 
of the acts of March 3, 1891, supra, for both of those acts related, 
not to minerai, but to timber, lands ; the second and supplemental one 
expressly declaring that it should "not operate to repeal the act of 
June 3, 1878, providing for the cutting of timber on minerai lands." 
Moreover, while the first of the acts passed March 3, 1891, was clear- 
ly a bar to the action for such of the timber as was shown to hâve been 
theretofore eut by or under the directions of the défendant from the 
timber lands of the government for use in Montana for agricultural, 
mining, manufacturing, or domestic purposes, and that had not been 
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transported out of the same, the court could not with propriety hâve 
given the instruction requested ; there being testimony given tending 
to show such trespasses on the lands of the plaintiff subséquent to 
March 3, 1891. 

Upon the question of the measure of damages, the instruction to 
the jury was as foUows: 

"If, under the principles I hâve stated, you flnd that the défendant, or any 
of the corporations nanied actinj; under his direction and control, knowingly 
and wlllfuUy eut and converted the tlmber mentloned In the complaint, or any 
part thereof, then the plaintiff Is entitled to recover the niarket value of the 
tlmber so converted, In whatever condition or form it may hâve been at the 
time of its disposai or sale. 

"If you find that the défendant, or any of the said corporations while actlng 
under his direction and control, converted the tlmber mentloned in the com- 
plaint. or any part thereof, under the honest, but mlstaken, belief that he or 
they had the rlght under the law to eut and remove such timber, then in as- 
sessing the damages you wlU fix the value of the same at the time of conver- 
sion less the amount wliich was added to its value before sale ; In other words, 
if you find that timber was so eut and removed from lands of complainant, 
and that there was added thereto certain value by reason of the manufiictur- 
Ing of said timber into lumber for the market, then the measure of damages 
will he the différence between the expenses inairred in the manufacture of 
said lumber and the priée for which it was sold in the market. 

"In flxing the amount of any verdict you may find for the plaintiff, you should 
include Interest on the value of any lumber so converted from the date of 
such conversion to the présent time." 

To that instruction the counsel for the défendant excepted in thèse 
words : 

"Next, as to the measure of damages: We except as to the measure sug- 
gested by the court. We claim that the only measure that can exist under 
the circumstances is the value of the stumpage In the tree, and I think your 
honor's instructions add to it another élément. 

"I also except to your honor's instructions with regard to interest." 

[3] It is insisted on behalf of the government that the exceptions 
were not sufificiently spécifie ; and it was so held by the trial court in 
denying the motion that was made by the défendant for a new trial. 
The rule is established by décisions almost innumerable that, to entitle 
an appellant to call in question instructions given by a trial court to 
the jury, the exception or exceptions taken thereto must be sufficiently 
spécifie to direct the attention of the court to the particular error or 
errors complained of, to the end that the court may correct the error, 
should one be found to exist, before the retirement of the jury. One 
of the cases in the Suprême Court upon the subject is that of Mc- 
Dermott v. Severe, 202 U. S. 600, 26 Sup. Ct. 709, 50 L,. Ed. 1162, 
where the trial court gave this instruction upon the question of dam- 
ages, to which a gênerai exception was taken : 

"The jury are instructed that, if they flnd a verdict for the plaintiff, they 
should render a verdict in his favor for such a sum (not exceedlng the 
amount claimed in the déclaration) as in their judgment will reasonably com- 
pensate him for the pain resulting from the injury and from the loss of his 
leg ; for the inconvenience to which he bas been put, and which he will be 
llkely to be put, durlng the remalnder of his life, in conséquence of the loss 
of his leg ; for the mental suffering, past and future, which the jury may 
flnd to be the natural and necessary conséquence of the loss of his leg ; and 
for such pecuniary loss, as the direct resuit of the Injury, which the jury 
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may find from the évidence that he Is reasonably likely to sustain liereafter lu 
conséquence ot his being deprived of oue of his legs." 

The Suprême Court said: 

"The court's attention was net called to any particular in wliicli this 
cliarge, wlilcli covers a uumber of éléments of damages, was nlleged to bi; 
wrong; only a gênerai exception was taken to the charge as giveu in this 
respect. It has been too fre(iueutly held to reyuire the extemled citation of 
cases that an exception of this gênerai character wlll not cover spécifie oli- 
jections, M'hlch in fairness to the court ought to hâve lieeu called to its at- 
tention, in order that, if necessary, it could correct or modify tbeui. A 
number of the rules of damages laid down in this charge were uiupiestiou- 
ably correct, to which no objection has been or could be successfully niade. 
In such cases it Is the duty of the ohjecting party to point ont s]iecifically th(( 
part of the instructions regarded as erroneous. Baltimore & I'. R. Oo. v. 
Mackey, 157 U. S. 72, 86, 15 Sup. Ct. Rep. 491, 39 L. Kd. 624, 629. 

"It is now objected that to permit a recovery for a pecimiary loss, as cover- 
ed in the instruction.s, would allow the infant plaintifl! to recover compensa- 
tion for his time before as well as after he has reached his ma.iority, and 
that during infaney his father is eutitled to recover an.v wages he niight earn. 
If the défendant wished the charge niodifled in this respect, he should hâve 
called the attention of the court directly to this feature. ïhe charge in 
this respect was gênerai, permitting a recovery for a pecuniary loss directly 
resulting from the injury. It would be very unfair to the trial court to keep 
such an objection in abeyance, and urge it for the first time in an appellate 
tribunal. 

"Furthermore, an objection is taken to the charge as to mental suffering, 
past and future. It is objected that this instructi<m permits a recover.y for 
future humiliation and embarrassment of mind and feeliugs because of the 
loss of the leg. But we flnd no objection to the charge as given in this re- 
spect. The court said: 'The jury are to consider mental suffering, past and 
future, found to be the necessary conséquence of the loss of his leg.' Where 
such mental suffering is a direct and necessary conséquence of the pliysical 
injury, we thlnk the jury may consider it. It is not utdikely that the court 
uiight hâve given more ample instruction in this respect, had it been request- 
ed so to do. But what was said llmited the compensation to the direct con- 
séquences of the physical injury." 

The case of United States v. United States FideHty & G. Co., 236 U. 
S. 512, 35 Sup. Ct. 298, 59 L. Ed. 696, cited by the attorney for the 
appellee, was a suit upon a bond, tried without a jury, in which the 
government claimed to be entitled to recover as against the Guaranty 
Company, in addition to the pénal sum mentioned in the bond, in- 
terest thereon from the date of the principal's default, or at least from 
the time when it was said the surety was notilîed of the default. The 
court said : 

"The only exception taken In the trial court to furnish support for the 
présent contention was: 'To the failure of said court to * * * décide that 
plaintifC is entitled to interest on the sum of $6,500 from the Ist day of Sep- 
tember, 1905, and to the failure of the court to enter judgment against the 
défendant for such interest.' We do not think this is suflicient to attribute 
error to the trial court as for overruling a claim for intei'est on the penalty of 
the bond from the time of demand made upon the surety, or notice to it of 
the principal's default. No such point was raised. The claim that was made 
and overruled was for interest from the time of the default, irrespective of 
notice to the surety; and that présents a very différent question of law. 

"The primary and essential fnnction of an exceiition is to direct the mind 
of the trial judge to a single and précise point in which it Is siipposed that he 
has erred in law, so that he may reconsider it and change his rnling if con- 
vinced of error, and that injustice and mistrials due to inadverteut errors may 
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thus be obviated. An exception, tlierefore, furnishes no basis for reversai 
upon any ground other than the one speciflcally called to tlie attention of tbe 
trial court" — clting cases. 

See, also, the very récent décision of this court in Sam Yick v. 
United vStates, 240 Fed. 60, 65, C. C. A. . 

[4] In the présent case the exception of the défendant to the charge 
of the court as to the measure of damages and as to the right of the 
plaintiff to interest on any amount the jury might fincl the plaintifif en- 
titled to was distinctly based upon the contention of the défendant that 
the only measure of damages that could exist under the case as pre- 
sented was the value of the stumpage in the tree, and that the court 
was in error in instructing the jury that they were authorized to 
award the plaintiff anything above that amount, and in instructing them 
to add interest to any amount to which the plaintiff might be found 
entitled. That, in our opinion, is the obvions meaning of the language 
of the exceptions, and the only meaning to which it is fairly entitled. 

It remains, therefore, to consider whether the instructions given up- 
on those subjects were erroneous. In the brief of the counsel for the 
government it is said that it is "difficult to détermine what rule of dam- 
ages will apply in cases of innocent conversion," and that the proper 
measure to be applied in such cases declared by the Suprême Court 
in the case of United States v. St. Anthony R. R. Co., 192 U. S. 524, 
24 Sup. Ct. 333, 48 L. Ed. 1164, "is wholly inconsistent with the rule 
adopted by the court in Woodenware Co. v. United States, 106 U. S. 
432, 1 Sup. Ct. 398, 27 L. Ed. 230, and hkewise the language of the 
Court in Fine River Logging Co. v. United States, 186 U. S. 279, ,22 
Sup. Ct. 920, 46 L. Ed. 1164," but that in those cases "there is no ex- 
pressed intention to overruie" the Woodenware Case. 

[5] While the latter statement is quite true, the court in the St. An- 
thony Case did distinctly adjudge that any one who, without any in- 
tention to violate any law or to do any wrongful act, cuts and re- 
moves timber from the lands of the government in the honest, although 
mistaken, belief that he bas the right to do so, is liable only for the 
"value of the timber after it was eut at the place where it was eut" — 
expressly distinguishing such a case from the Cases of the Wooden- 
ware Company and the Fine River Logging Con^pany, and expressly 
declaring that "in both of those cases the parties doing the cutting did 
it willfully and in bad faith." 192 U. S. 524, 543, 24 Sup. Ct. 339, 
' L. Ed. 548. See, also, décisions of this court in United States v. 
'iughanour, 133 Fed. 224, 66 C. C. A. 278; United States v. Van 
\\'inkle, 113 Fed. 903, 51 C. C. A. 533; United States v. Teller, 106 
Fed. 447, 45 C. C. A. 416; United States v. N. F. R. R. Co. (C. C.) 67 
Fed. 890; United States v. Eccles (C. C.) 111 Fed. 491. 

Such being the law, we can but regard as clearly erroneous ihe 
instruction of the court below to the jury that, although they should 
find "that the défendant, or any of the said corporations while act- 
ing under his direction and control, converted the timber mentioned 
in the complaint, or any part thereof, under the honest, but mistaken, 
belief that he or they had the right under the law to eut and remove 
such timber" they should, in the event of a verdict for the plaintiff, 
246 F.— 4 
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fix the value of the same at the différence between the expenses in- 
curred in its manufacture and the price for which the lumber was 
sold — which, of course, included in the plaintiff's damages ail of the 
profits derived by the défendant. 

The verdict of the jury being for the lump sum of $51,040, it is 
manifestly impossible for the court to know thé différent éléments en- 
tering into their calculation. For the appellant it is contended that : 

They placed the stumpage value at )fl per thousand foet. 

16.000,000 feet at $1 per thousand $16,000.00 

ïhey took $1 per thousand feet as profit 16,000.00 

They allowed Interest froni 1895 to 1912 — 17 years ut 7 per cent. — 

equal to 119 per cent, on the stumpuge value 19,040.00 

Maklng a total of $51,040.00 

On the contrary, it is insisted on behalf of the government, and we 
think rightly, that the record furnishes no suflicient basis for that con- 
tention, and that the resuit arrived at by counsel is purely spéculative. 
But that the jury may hâve reasoned in the same way clearly shows the 
harm that may bave resulted to the défendant from the erroneous in- 
struction given respecting the measure of damages. 

[6] In the case of United States v. St. Anthony R. R. Co., supra, 
the Suprême Court, in directing the entry of judgment in favor of 
the government for the value of the timber after it was and at the 
place it was eut, allowed the government no interest on the amoimt 
for which judgment was directed; and that judgment of the Suprême 
Court is strongly relied upon by the appellant hère as showing error 
on the part of the court below in directing the jury to include interest 
from the time of conversion to the time of the verdict. But the most 
that can be claimed by the appellant for that case as regards interest 
is the silence of the court ; for the question does not appear to bave 
been suggested or considered. 

In the case of White et al. v. United States, however, decided by 
the Circuit Court of Appeals for the Fifth Circuit (202 Fed. SOI, 121 
C. C. A. 33), where the intestate of the plaintifïs in error was a will- 
ful trespasser upon lands of the government, and eut timber there- 
•on which was manufactured into lumber, and for which the government 
was given a verdict and judgment for the full value of the lumber at 
the time of its conversion, with interest from the date of conversion 
to the date of the trial of the action — a perTod of 13 years — the court 
held that the recovery of the plaintifï should bave been without in- 
terest, saying: 

"Interest in actions of tort in the fédéral courts is not allowable as a 
matter of right; but its allowance, as part of plaintiff's damages, is discre- 
tionary vpith the jury. Eddy v. I^fayette, 16a U. S. 448-467 [16 Sup. Ct. 
1082, 41 L. Ed. 225]. The jury were not instructed by the court below that 
they possessed any such discrétion, and probably included interest in their 
verdict upon the idea that the plaintiff was entitled to it as matter of right, 
and not of discrétion. It is true the plaintifCs in error do not assign error be- 
•cause of this omission of the court, but a plain error may be noticed by us, in 
the absence of any assignment. In view of the long and unexplained delay on 
the part of the government in Instituting the suit, we feel that a proper ex- 
ercise of discrétion by the jury would hâve denied the plaintiff interest" 
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Counsel for the government say that the case of Eddy v. Lafayette, 
163 U. S. 456, 16 Sup. Ct. 1082, 41 L. Ed. 225, where the Suprême 
Court declared that "undoubtedly the rule, in cases of tort, is to leave 
the question of interest as damages to the discrétion of the jury," 
is distinguishable from the présent one for the reason that there was 
in that case "nothing showing that the railroad company had bene- 
fited by its tort, while in the case of conversion of personal property 
interest is allowed upon the theory that the estate of the tort-feasor 
has been enriched, and that between the time of conversion and the 
rendition of judgment he has had the use and benefit of the property 
converted." 

We agrée that the case of Eddy v. Lafayette is distinguishable from 
the présent one in the respect stated by the counsel for the govern- 
ment; still the Circuit Court of Appeals for the Fifth Circuit in 
White et al. v. United States — a case precisely similar to the présent 
one — did distinctly hold, not only that it is a matter for the discrétion 
of the jury whether or not interest should be allowed on the amount 
of damages found, but that the exercise of a proper discrétion would 
deny such interest where, as there, there was an unexplained delay of 
13 years on the part of the government in instituting the suit. In 
the présent case there was a delay of about 17 years. 

At common law : 

"In actions for conversion, the measure of damages is ordinarily tbe value 
of tlie goods. * * * Interest may be allowed iu addition to the value of 
the goods at the time of conversion if the jury thiiik flt." Halsbury's Laws of 
England, vol. 10, pp. 344, 345. 

In Lincoln v. Claflin, 7 Wall. (74 U. S.) 132, 19 L.Ed. 106, which 
was an action for the f raudulent obtaining and conversion of the prop- 
erty of the plaintififs, the Suprême Court said : 

"It is possible that the court erred in its charge upon the subject of dam- 
ages in directing the jury to add interest to the value of the goods. Interest 
Is not allowable as a matter of law, exccpt in cases of contract, or the unlaw- 
ful détention of nioney. In cases of tort its allowance as damages rests In. 
the discrétion of the jury." 

And in United States v. Sanborn, 135 U. S. 271, 10 Sup. Ct. 812, 
34 L. Ed. 112, where the government, after a delay of more than id 
years sued to recover back money paid to the défendant, the same 
court said : 

"More than ten years elapsed after the paynient to Sanborn before his right 
to retaln the money was questioned by suit or otherwise. When the facts, 
disclosed by the évidence, were first diseovered by the offlcers of the govern- 
ment whose duty it was to instltute légal proceedings against the défendant, 
does not appear. It is entirely consistent witli the record that the long delay 
which occurred is without excuse. In Redfield v. Ystalyfera Iron Ce, 110 U. 
S. 174 [3 Sup. Ct. 570, 28 L. Ed. 109], the question was whether the plaintifE 
was entitled under the clrcumstances of that case, to recover Interest, the 
action belng against a coUector, to recover damages for an illégal exaction of 
customs dues. The court, after observing that interest is recoverable as of 
rlght, when reserved expressly In the contract, or when implied by the nature 
of the promise, said: 'But where interest is recoverable not as a part of the 
contract, but by way of damages, if the plalntiff has been guilty of lâches in 
unreasonably delaying the prosecution of his clalm, it may be properly with- 
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helf].' We think tliat the snme rule sliould be applied asalnst tlie government 
wlien, In a case like the présent one, it has long delayed an assertion of its 
rights, without showing some reasou or excuse for the delay, especially wheu 
it (loes iiot appear that the défendant has earned Interest upon the nioucy 
Improperly received by hlm." 

In District of Columbia v. Robinson, 180 U. S. 93, 21 Sup. Ct. 
283, 45 L. Ed. 440, which was an action against the government for 
alleged trespasses upon the plaintiff's land, and digging and carrying 
away certain gravel, the trial court at the request of the plaintiff gave 
this instruction : 

"If the issues joined upon both of the dcfendant's pleas, which issues are 
submltted to the jury, are found by theni in favor of the plahitiffs, then they 
are Instructed that they may assess such damages in favor of the ph\intii'fs as 
tliey believe from tlie évidence would niake tlie ijlaintifCs whole, and may [In- 
clude] enhance the damages by aiiy suni not greater tlian the interest on the 
amount from August 28, 1S82, when this action was brought, to the time of 
this trial [as part of the plalntiffs' danmgcsl, If the jury [see fit to include 
such Interest as damages, and may consider the tlme during which the plalu- 
tlfCs and their testator were kept out of thelr money betvveen those dates] shall 
flnd from the évidence that such allowance would be reasonable and just." 

The Suprême Court, in passing upon the objection to the instruc- 
tion, said: 

"ïhe objection is to the Interest. It is not clalmed that in cases of tort 
interest may not lie allowed in the discrétion of the jury. It is asserted that 
under the clreumstanees of the case the court sliould not bave submitted the 
claim of interest to the jury. But it was the plaintltïs' right to bave invoked 
the exercise of the discrétion of the jury, and the clreumstanees of the case 
were to be consldered by it in exercising such discrétion, and presumably 
were consldered." 

In the comparatively récent case of Drumm-Flato Commission Co. 
V. Edmisson, 208 U. S. 534, 28 Sup. Ct. 367, 52 L. Ed. 606, which was 
an action for the conversion of certain cattle in the then territory 
of Oklahoma, the statute of which territory provided that "the détri- 
ment caused by the wrongful conversion of personal property is pre- 
sumed to be, first, the value of the property at the time of the con- 
version, with interest from that time," the Suprême Court said: 

"It may be that in the absence of statute the gênerai rule is that in actions 
for tort the allowance of interest is not an absolute right (Lincoln v. Claflin, 
7 Wall. 132 [19 L. Ed. 106J ; The Scotland, 118 U. S. 507 [« Sup. Ct. 1174, :iO 
L. Ed. 153] ; District of Columbia v. Robinson, 180 U. S. 02 [21 Sup. Ct. 283, 
45 L. Ed. 440] ; Frazer v. Blgelow Carpet Co., 141 Mass. 126 [4 N. B. 620]), but 
the Oklahoma statute has made interest a part of the détriment caused by 
the conversion of personal property. Other states bave donc the same." 

In the présent case it is undisputed that under the Montana statutes 
cxisting during the time of the conversions complained of no interest 
was recoverable. It results from what has been said that the court be- 
low erred in directing the jury as matter of law to allow interest on the 
value of the property. We are of the opinion that that question should 
bave been left to the discrétion of the jury, to be determined by them 
in view of ail the facts and circumstances of the case. 

The judgment is reversed, and the case remanded to the court be- 
low for a new trial. 
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GILBERT, Circuit Judge (dissenting). I am unable to agrée that 
the judgmcnt should be reversed for errors in the instructions. The 
ruie of damages as established by the Woodenware Case and Pine 
River Logging Co. v. United States, 186 U. S. 279, 22 Sup. Ct. 920. 46 
L. Ed. 1164, is that: 

'•Where tlic trospass is tlie i-esiilt o1" iiiiulvorteiicp or mistake, and the 
wrong \Yas iiot inteutioual, tlie value of tlic pvoperty wlieu flrst taken must 
goverii; or, if tli(> (■(inversion sued for was aftev vaine had been atlded to it 
by the woïk of tlie défendant, he slioidd be credlted witli tliis addition." 

The présent case is brought by the pleadings within the second 
clause of this rule, for the complaint allèges that the conversion oc- 
curred after the logs had been manufactured into lumber, and there- 
fore after value had been added to it by the work of the défendant. 
The judge of the court below evidently took this view of the law ap- 
phcabie to the case, and instructed the jury that in assessing the dam- 
ages they should fix the value of the timber at the time of conversion, 
"less the amount which was added to its value before sale," and ex- 
plained the charge by saying: 

"In otlier words, if you lind tliat timber was so ent and removed from 
lands of coniplalnant, and that there was iidded th(>reto certain value by rea- 
son of the manufacturins of said timber into lumber for the market, then the 
measnre of damages will be the différence between the expenses lnciiv)-od in 
the mannfacturing of said Inmber and the price for which it was sold in the 
market." 

No objection was taken to the charge on the ground tliat the selHng 
price was not évidence of value. The sole objection was that the only 
permissible measure of damages was the value of the "stumpage in the 
tree," and that the instructions had added to that measure "another 
élément." But the cases above cited hold that the stumpage value is 
not the criterion in a case in which conversion is alleged to hâve oc- 
curred after the logs bave been converted into lumber. In the Wood- 
enware Case the court cited with approval Winchester v. Craig, 33 
Mich. 205, in which the Michigan court said : 

"The court under one l)raiich of the charge instructed the jury to allow 
the market value at Détroit, or Toledo, less the sum of inoney which défend- 
ants expended in bringing it to market. This, we think, was as favorable as 
the plaintifC had any riglit in this case to exi)ect. This was allowing the 
plaintifC more than the value oE the timber when it was flrst severed from 
the realty. It did not permit the défendants to recover any proltt tij)on what 
they had doue, but protected them to the extent of the advances they liad 
made ; and this, we think, was correct." 

The doctrine of that décision was reaffirmed in Anderson v. Besser, 
131 Mich. 481, 91 N. W. 737, in which the court held that where the 
défendant eut the timber from plaintiff's land in good faith, under be- 
lief of title, and removed it to the raih"oad and sold it, the measure of 
damages in an action of trover therefor was the market value of the 
logs at the place of sale, less the reasonable cost of cuttine and haul- 
ing. The latest expression of the Sui)reme Court of the measure of 
damages in such a case as this is found in United States v. St. Anthony 
R. R. Co., 192 U. S. 524, 24 Sup. Ct. 333, 48 L. Ed. 548, a case in 
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which tîmber had been eut in good faith on government land. The- 
court said : 

"We think the measure of damages should be tlie value of the timber after 
it was eut at the place where It was eut." 

The court there rejected the value of stumpage in the tree as the 
measure of damages, and expressly afifîrmed that the measure of dam- 
ages was the value of the timber after value had been added thereto by 
the labor and expense of cutting the same. That décision distinctly 
meets and conclusively answers the exception, and the only exception, 
of the défendant to the instruction on the measure of damages in the 
présent case. It was followed in adopting a rule of damages in Unit- 
ed States V. Denver & R. G. R. Co. (C. C.) 190 Fed. 825. 

As to the alleged error in the instruction of the court on the question, 
of interest, I think that the exception taKen by the défendant was clear- 
ly insufficient to direct the attention of the court below to the point 
which is now presented to this court. The exception was : 

"I also except to your honor's instruction with regard to inteiest." 

As was pointed out in the opinion of the court below in denying the 
motion for a new trial (226 Fed. 852), the instruction covered two dis- 
tmct propositions: First, the right of the plaintiffs to recover inter- 
est; and, second, the rate at which it was to be estimated. If at that 
time it was the intention of counsel for the défendant to raise the ob- 
jection that the question whether interest should be allowed should 
hvve been left to the détermination of the jury, the attention of the 
court should hâve been directed to that précise point. The proposition 
that the allowance of interest was discretionary with the jury was not 
presented to the court at that time, or at any time on the trial of the 
cause in the court below. It is not to be doubted that, if the précise ob- 
jection had been pointed out and the authorities cited, the court below 
would bave given appropriate instructions. Counsel at the conclusion 
of a trial ought not to be permitted to hold back an imoortant point of 
objection to an instruction, and thereby mislead the trial court and se- 
cure a reversai on appeal. 



ANGELUS V. SULLIVAN et al. 
(Circuit Court of Appeals, Second Circuit. October 22, 1017.) 

No. 130. 

1. ARMY and NaVY i©=:320 — COMPTJLSORY SERVICE AND DBAFT.S — STATUTOBT PRO- 
VISIONS. 

The Conscription Act of May 18, 1917, c. 15, is within the express power 
coiiferred on Congress by Const. art. 1, §i 8, to raise and support armies, 
as the Constitution does not prescrihe the mode in which the powers 
shall be exercised, but confers it fully, eompletely, and unconditionally, 
and it is for Congress to détermine the means by which the armies shall 
be raised. 

iS=:5For other cases see same toplc & KEY-NDMBER In ail Key-Numhered Dlgests & Indexes- 
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2. CONSTITUTIONAL I,AW l®=»83(2) — PERSONAL RlGUTS — PROHIBITION OF IN- 
VOLUNTARY SERVITUDE. 

The Conscription Act of May 18, 1&17, does not violate Const. Amend. 
13, providiiig tliat neitlier slavery nor involuntary servitude, except as 
puuisliment for crime, sliall exist witliiu tlie United States, as tlie pur- 
pose of tliat amendmeut is to abolisii slaverj' aud mal^e peonage impossi- 
ble, and nien drafted into the niilitary or naval service are not held in 
slavery nor involuntarj' servitude within tliat amendment. 

3. COXSTIÏUTIOXAL LaW <g=362 — DELEGATION OF LEGISLATIVE PoWEBS TO EXEC- 

UTIVE. 

Tlie Coiiscriiition Act of May 18, 1917, is not unconstltutional as dele- 
gatiiig to the Président the power to raise armies, as Congress has au- 
tlioi'ized the Président to rosort to conscription, and lias determined the 
class of persons wlio shall be sub.iect to it, and it is within the power of 
Congress to give the Président a discrétion in respect to specifled matters, 
the distinction being whether the power to make a law has been delegated, 
or whether authority or discrétion as to its exécution, to be exercised 
under and in pursuance of the law, has merely been conferred. 

4. CONSTITUTIONAL LaW «S^^SIS DUE PrOCESS OF LAW — PBOCEEDINGS UNDER 

Conscription Act. 

Conscription Act May 18, 1917, § 4, providing for the création of local 
and district boards, wlth jurisdiction to hear and détermine ail ques- 
tions of exemption, and providing that their décisions shall be final, except 
that the Président may affirm, inodify, or reverse any such décision in 
accordance with rules and régulations prescribed by hira, does not deny 
due process of law to a person asserting a right of exemption as an allen 
who has not declared liis intention to become a citizen, as due process of 
law does not in every case require a judicial trial. 

5. Army and Navy <®=j20 — Compulsory Service and Draft — Eeview by 

Courts. 

Under Conscription Act, § 2, excluding aliens who hâve not declared 
their intention to become citizens from the persons sub.iect to draft, sec- 
tion 4 providing for the création of boards to pass ou questions of exemp- 
tion and niaking their décisions final, and the presidential régulations pro- 
mulgated June ,30, 1917, where a person claiming a right of exemption as 
au alien, who has not declared hls intention to become a citizen, was 
given a fuU liearing by the local and district boards, and such boards 
did not reject or refuse to consider any évidence that he was entitled to 
présent, their décision agalnst tlie claim of exemption was final and 
could not be interfered with by the courts. 

6. Army and Navy <S=20 — Oompulsory Service and Drafts — Review by 

Courts. 

A décision of the boards created under tlie Conscription Act on a 
question of exemption is final only where the board has proceeded in 
due form, and the party involved Is giveu a fair oi)i)ortunity to be heard 
and to présent bis evidenc'e, and if an opportuuity to be heard is denied, 
or if the proceedings of the boards are without or in excess of their ju- 
risdiction, or so manifestly unfair as to preveiit a falr investigation, or if 
there has been a manifest abuse of the discrétion with which they are 
Invested, the aggrieved party has a right to go Into the courts for tlie 
protection of his rights. 

7. Ceutiorabi <S=:3l6 — Kight to Remedy — Déclaration that Décision Shall 

BE Final. 

The law courts hâve a gênerai superintending control by certiorari 
over ail inferior tribunals acting in a judicial or quasi judicial character, 
and jurisdiction is not entirely taUen away by a statute declaring that 
the judgment of the inferior tribunal shall be final. 

^zaFoT otber cases see same topic & KEY-NUMBER in aU Key-Numbered Di^'esta & Iulexea 
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8. IIaeeas Corpus ©=3l6 — Nature of Restkaint — Militaet Autiioritt. 

Au individual restrained ot' lus liberty by a décision of an executive 
otticer or board declared final by statute may nevertlieless be entitled to 
a writ of habeas corpus upon a proper showing, and, where a board 
dénies a full and fair liearlng to an Individual claimiug an exemiitioti 
from milltary service uuder tlie Conscription Act, lie may, if i'estralne<l 
of bis liberty, sue out a writ of habeas corpus and obtain bis liberty. 

0. IxJUNCTioN <S=>94 — Personal Riguts — Adkquacy of Remedy at IjAW. 

A person denied a full and fair hearing on lils claim of exemption 
under the Conscription Act is not entitled to an injunction restraining tli(> 
local board, and ail persons claimlng to act in their authorlty, direction, 
or control, from certifying his name to the milltary aiithorlties for mill- 
tary service, and directing them to graut hini the exemption claimed, as 
courts of equity do not enforce mère personal rights as distinguislied 
from property rights, there belng a full and adéquate remedy at law for 
the redress of wrongs to the person. 

10. Injunction <s=>7 — Existence of Oïueb Remkdt — Cebtiorari. 

Courts of equity do not Interfère tiy injunction for the purpose of con- 
trolling the action of pul)lic oflicers coustitiiting inferior quasi judicial 
tribunals on matters properly ])ertaining to their jurisdictions, and do not 
review and correct errors in tbe proceedings of such otlicers, the proper 
remedy, if any, being at law by certlorari. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by John Angélus against John Sulhvan and others, as members 
of the Local Board for Division No. 155 of the City of New York, 
State of New York. From an order dismissing the bill of complaint, 
complainant appeals. Affirmed. 

Charles Recht, of New York City, for appellant. 

Francis G. Caffey, U. S. Atty., of New York City, for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This suit was instituted for the purpose 
of securing a review in the courts of the action taken by the local and 
district exemption boards created under an act of the Congress of the 
United States known as the Conscription Act, approved May 18, 1917. 

The complainant allèges that he is a subject of Austria-Hungary, and 
that he arrived in the United States on November 10, 1913. He avers 
that neither he nor his father at any time made déclaration of inten- 
tion to become a citizen of the United States, and that he is therefore 
an alien who has not declared his intention to become a citizen. He 
charges that as such he is not subject to conscription under the pro- 
visions of the Conscription Act, which provides that aliens who hâve 
not declared their intention to become citizens are not subject to the 
draft provided for in the said act. He avers that he filed an affidavit 
in due form, claiming exemption from military service by reason of 
the fact of his being an alien who had made no déclaration of his in- 
tention to become a citizen, and that the défendants, who constitute 
local board No. 155 of the city of New York, which division has juris- 
diction over the district in which he résides, denied his application for 
exemption; and that upon appeal to the district board of the city of 
New York, which is the local board having jurisdiction of appeals 

â=>For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digeata & Index- , 
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from local board No. 155, the finding of the local board was affirmed. 
He has accordingly been certified and ordered to report for military 
service. He asks an injunction enjoining the défendants, and ail per- 
sons claiming to act in their authority, direction, or control, from 
certifying his name to the military authorities for military service, and 
that the défendants be directed to grant him the exemption from mili- 
tary service to which he is entitled under the act, and to strike his 
name from the list of persons certified to as subject to military service. 
An order was granted by a judge of the District Court directing the 
défendants to show cause why they should not be enjoined and re- 
strained pendente lite. Upon the return of the order to show cause, 
a spécial appearance was filed for the défendants, and motion was 
made to dismiss the proceedings for lack of jurisdiction. The mo- 
tion was granted. In granting the motion the District Judge said ; 

"I thiiik Congr&ss had no Intention that the courts should interfère wlth 
thls drafting proposition. It Is a military measure in time of war, and it 
would be most subversive of military control and the i)roper disposition of 
this extremely difflcult new problem if the courts should interfère in thls 
situation. If Congress had Intended that the courts should revievs^ the action 
of the local and district boards it would hâve so provided, and, unless an ap- 
pellate court sa y s to the contrary, I pm of the opinion that a District Court of 
the United States should résolve any doubt In favor of the government; any 
other view might tend seriously to embarrass the work of raislng an army, 
with its manifold difflculties and its tremendous détail. If those who belleve 
they are entitled to exemption were ahle to apply to the courts, it would be a 
most disturbing situation and directly contrary to my vinderstanding of the 
Intent of Congress. Congress intended this to be an executive measure, to be 
carried out by the executive branch of the government, without interférence 
of the courts." 

The appeal is taken from this order, and the complainant claims not 
only that the Conscription Act is unconstitutional, but that the Dis- 
trict Court has jurisdiction to grant the relief asked for in the com- 
plaint. 

[1] This court has no doubt as to the constitutionality of the act 
of Congress. The Constitution, art. 1, § 8, expressly provides that 
the Congress shall hâve power to raise and support armies, and to 
provide and maintain a navy, and to make rules for the government 
and régulation of the land and naval forces. The purpose of the 
Conscription Act is to raise an army, and the right to raise it does not 
involve the exercise of an implied power, but of one expressly grant- 
ed. How can the courts deny to Congress a right which the Con- 
stitution in plain and distinct terms conf ers upon it ? 

The Constitution, in conferring the power upon Congress, has not 
prescribed the mode in which the power shall be exercised. The 
power is conferred fuUy, completely, and unconditionally. It is for 
the Congress to détermine the means by which the army shall be 
raised. It is left to its judgment whether it shall be raised by calling 
for volunteers, or whether it shall be raised by conscription. At the 
time the Constitution was adopted conscription was not an unknown 
mode of raising armies, but had been resorted to by governments 
throughout the world. 

In May, 1777, the General Assembly of Virginia had passed a Con- 
scription Act which had been drafted by Thomas Jefferson. Writ- 
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ings of Thomas Jefferson (Ford's Ed.) vol. 2, p. 123. And other of 
the colonies had resorted to like measures. The Constitution adopted 
by New York in 1777 declared, "It is the duty of every man who 
enjoys the protection of society to be prepared and willing to défend 
it." If it had been intended that Congress should not hâve the power 
to raise anything but a volunteer army, the grant of power would hâve 
been restricted and not made unconditional. Conscription was re- 
sorted to on both sides during the Civil War, and the validity of the 
draft laws was upheld by the courts in the North and in the South. 
McCall's Case, Fed. Cas. No. 8669 (1863); Lanahan v. Birge, 30 
Conn. 438, 443 (1862); Kneedler v. Lane, S Phila. (Pa.) 485; Id., 
45 Pa. St. 238 (1863); In re Griner, 16 Wis. 423 (1863); Matter of 
Spangler, 11 Mich. 298 (1863); Druecker v. Salomon, 21 Wis. 621, 
94 Am. Dec. 571 fl867); Allen v. Colby, 47 N. H. 544 (1867); Ex 
parte Coupland, 26 Tex. 386 (1862); Jeffers v. Fair, 33 Ga. 347 
(1862); Barber v. Irwin, 34 Ga. 28 (1864); Parker v. Kaughman, 34 
Ga. 136 (1865); Ex parte Hill, 38 Ala. 429 (1863); Ex parte Bolling, 
39 Ala. 609 (1865); Gatlin v. Walton, 60 N. C. 333 (1864); Bur- 
roughs V. Peyton, 16 Grat. (57 Va.) 470 (1864). 

And Judge Cooley, in his Principles of Constitutional Law, p. 99, 
discussing the power of Cor.gress over armies, déclares that "ail per- 
sons capable of performing military duty, irrespective of âge or pre- 
vious exemptions, m,ay be compelled to do so under laws for the 
purpose." The argument made against the constitutionality of the 
draft act of 1863 has always been regarded as extremely weak. The 
argument was that liability toi compulsory military service v/as due, 
before the adoption of the Constitution, to the states ; that it had not 
been granted to the fédéral government by the Constitution ; and that 
it must, therefore, still be enforced, if at ail, by the states. "Whether 
a power can be implied," said Mr. Lincoln, "when it is not expressed, 
has often been the subject of controversy; but this is the first case in 
which the degree of effrontery has been ventured upon of denying a 
power which is plainly and distinctly written down in the Constitu- 
tion." Washington, who presided over the délibérations of the Con- 
stitutional Convention, transmitted to Congress, in the second year of 
his administration, a bill which provided for compulsory military serv- 
ice, which was jointly drawn by himself and General Knox, who was 
Secretary of War at the time. See American State Papers, vol. 1, p. 5. 

The validity of the draft act of 1863 never was passed on by the 
Suprême Court. Mr. Justice Field, however, although the question 
was not directly involved, said in Tarble's Case, 13 Wall. 397, 408 
(20 E. Ed. 597) (1871), in speaking of the power of the government to 
raise and support armies : 

"The exécution of tliese powers falls within the line of its duties, and its 
control over the subject is plenary and exclusive. It eau détermine, without 
question from any state uuthority, how the armies shall he raised, whether 
by voluntary enlistment or forced draft, the âge at whicli the soldier shall 
be received, and the period for which he shall be taken, the compensation 
he shall be allovved, and the service to which he shall be assigned. * * * " 

So in Jacobson v. Massachusetts, 197 U. S. 11, 29, 25 Sup. Ct. 358, 
362 (49 E. Ed. 643) (1905), in discussing tlie liberty secured by the 
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Constitution of the United States, Mr. Justice Harlan, speaking for 
the court, declared tliat it did not import an absolute right in each 
person to be at ail times and in ail circumstances wholly freed from 
restraint, and he added tliat- — 

"he niay 1)« couipelled by force, If need be, apainst his will, and without 
regard to liis Personal wislies or his pecuniary interests, or even his religlous 
or political convictions, to take his place in the ranks of the army of Ms 
country, and rlslv the chance of heing shot down in its défense. It is not, 
therefoi-e, tnie that the power of the public to guard itself against Imminent 
danger dépends * * * npon his willlngness to subniit to reasonable régu- 
lations established by the constltuted authoritles, under ihe sanction of the 
State, for the purpose of protectiug the public coUectlvely against sueh 
danger." 

[2] The Thirteenth Amendment to the Constitution did not restrict 
the power granted to Congress in the first article to which allusion has 
already been made. The amendment provides that — 

"iieither slavery nor involuntary servitude, except as punishment for crime, 
whereof the parties shaU hâve been duly convicted, shall exlst wlthin the 
United States or any place subject to their jurisdiction." 

The clear purpose of this amendment was to abolish slavery and 
to make peonage impossible. In discussing in the Slaughter House 
Cases, 16 Wall. 36, 72 (21 L. Ed. 394) (1872), the Thirteenth and Four- 
teenth Amendments, Mr. Justice Miller said: 

"But what we do say, and what we wish to be understood, is that, in any 
fair and .iust construction of any section or phrase of thèse amendments, it 
is necessary to look to the purpose which we hâve said was the pervading 
splrit of them ail, the evil which they were designed to remedy, and the pro- 
cess of continued addition to the Constitution, until that purpose was sup- 
posed to be accomplished, as far as coustltutional law can accomplish it." 

The Suprême Court in a récent case — Butler v. Perry, 240 U. S. 
328, 36 Sup. Ct. 258, 60 L. Ed. 672 (1915)— sustained the validity of 
a State law which required every able-bodied maie person over the 
âge of 21 years and under the âge of 45 years, who had resided in 
a county within the state for 30 days or more, to work on the roads 
and bridges of the county for 6 days, of not less than 10 hours each, 
in each year when summoned to do so. The act provided also that a 
perspn might render the required services by a substitute, or in lieu 
thereof pay the road overseer a certain sum to be turned into the 
county treasury. It was claimed that the act violated the Thirteenth 
Amendment, as it imposed involuntary servitude. The court, speak- 
ing through Mr. Justice McReynolds, declared that the term invol- 
untary servitude was intended to cover those forms of compulsory 
labor akin to African slavery, which in practical opération would tend 
to produce like undesirable results. "It introduced," he said, "no 
novel doctrine with respect to services always treated as exceptional, 
and certainly was not intended to interdict enf orcement of those duties 
which individuals owe to the state, such as services in the army, 
militia, on the jury, etc. The great purpose in view was liberty under 
the protection of effective government, not the destruction of the lat- 
ter bv depriving it of essential Dowerc " 

It is not a fair and just construction of this amendment ta hold 
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that it was intended to withdraw from Congress the power to pass a 
Conscription Act. It affords no basis for the daim that it restricts 
the otherwise unlimited power of the Congress to raise armies. Men 
drafted into the mihtary or naval service of the United States are not 
held either in slavery or in a state of involuntary servitude within 
any construction which can properly be placed on the Thirteenth 
Amendment. The basis for this construction is, as will appear more 
fully in a subseciuent part of this opinion, that the act leaves to the 
détermination of a board the décision of the exemption from mihtary 
service which the complainant claims makes the décision final without 
a right of appeal to the courts. 

[3] But it is said that this particular act is unconstitutional because 
Congress has delegated to the Président the power to raise armies. 
The objection is without merit. The Congress has authorized the 
Président to resort to conscription, and has determined the class of 
persons who shall be subject to it. It is the duty of the Président 
to see that the iaw is carried into exécution, and it is within the power 
of Congress to' give him a discrétion in respect to certain specified 
matters. The cases are numerous in which the courts hâve sustained 
the grant of powers which involve in a large degree the exercise of 
discrétion and judgment. And it has been the practice of Congress 
for years to pass laws which hâve invested the Président with dis- 
cretionary authority that cannot be considered a délégation of légis- 
lative power. See Field v. Clark, 143 U. S. 649, 681, 12 Sup. Ct. 
495, 36 T. Ed. 294. The true distinction has beèn said to be between 
the délégation of power to make the Iaw, which necessarily involves 
a discrétion as to what it shall be, and conferring authority or discré- 
tion as to its exécution, to be exercised under and in pursuance of the 
Iaw. The first cannot be done. The latter may be. Cincinnati, 
Wilmington, etc., R. Co. v. Commissioners, 1 Ohio St. 88. 

Assuming then that the Conscription Act is not unconstitutional, we 
come to inquire whether the District Court was in error when it dis- 
missed the complainant's bill. The District Judge dismissed the bill 
because in his opinion the act of Congress left the décision of the 
question of exemption to the final décision of a spécial tribunal creat- 
ed for the purpose. 

[4] The act, after authorizing the Président to draft men into mih- 
tary service of the United States and exempting from such draft cer- 
tain classes, gives him authority to create throughout the several states 
and territories and the District of Columbia local boards. It provides 
in section 4 that "such boards .shall hâve power within tlieir respective 
jurisdictions to hear and détermine, subject to review as hereinafter 
provided, ail questions of exemption under this act." It also confers 
authority on the Président to create district boards in each fédéral 
judicial district, and then provides as foJlows : 

"Sueli district boards shall review ou appeal and affirm, modify, or rever.se 
any décision of any local board havin.sr Juri.sdiction in tlie area in which any 
such district board has jnrisdiction under the rules luid refçulations prescribed 
by the Président. Sncli district boards shall hâve exclusive orij^inal juris- 
diction witliin their respective areas to hear and détermine ail (luestions or 
claims for iucluding or exchiding or discharging persons or classes of per- 
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sons from tlie sélective draft, under tlie provisions of tins act, not lucludecl 
withiu the origljuil jurisijictloii of siich local boards. 

"The décisions of such liOiU'ds shall be final except that, in accordance wltli 
sucli rules and régulations as the l'resident raay prescribe, he may aflirm, 
modify or reverse any such décision." 

But it is said that the act is unconstittitional, in that it deprives the 
complainant of his hherty withoiit due process of lavv, contrary to 
the Fifth Amendment of the Constitution, whîch déclares that no per- 
son shall be deprived of life or property without due process of law. 
The Suprême Court has, however, held that a judicial trial does not 
prevail in every case. Murrav's Lessee v. Hoboken Land & Improve- 
ment Co., 18 How. 272, 280, \S h. Ed. 372 (1855). And in U. S. v. 
Ju Toy, 198 U. S. 253, 263, 25 Sup. Ct. 644, 646 (49 L- Ed. 1040) 
(1905), the court, speaking through Mr. Justice Holmes respecting the 
Chinese Exclusion Act (Act Sept. 13, 1888, c. 1015, 25 Stat. 476 
[Comp. St. 1916, §§ 4306, 4314]), under which the décision of the 
Department of Labor is final as to the exclusion, said; "If, for the 
purpose of argument, we assume that the Fifth Amendment applies 
to him, and that to deny entrance to a citizen is to deprive him of 
liberty, we nevertheless are of the opinion that with regard to him 
due process of law does not require a judicial trial." That the déci- 
sion of the question whether a person of Chinese descent was born 
in the United States, and therefore entitled to enter the country, or 
whether he was born in China and under the Exclusion Act not en- 
titled to enter, may be intrusted to an executive officer whose décision 
is final, and that it is due process of law is established law. We see 
no reason why the same doctrine is not equally applicable to the case 
in hand. And we therefore hold that the complainant is not deprived 
of due process of law by being compelled to submit to the final déci- 
sion of the local and district boards the question whether he is a 
subject of Austria-Hungary and whether he has not declared his in- 
tention to become a citizen of the United States. 

The Président in the exercise of the authority conferred on him has 
prescribed the rules and régulations for the local and district boards, 
and they were announced by the Secretary of War on June 30, 1917. 
And section 41 of the rules and régulations so prescribed is as follows : 

"In the case of a claim of appeal filed by or in res])ect of any person from 
tlie final décision of a local bosivd within the .imi.sdiction of such district 
board, the district board shall, it the name of such person is on the list cer- 
tified to such district board by a local board within its .Inrisdictioii as a person 
called and not exempted or discharged, examine and consider the claim, 
aflida^•its, and record in respect of such person filed with sucli district board 
by the local board. 

"The district board may receive additional évidence in support of or in 
opposition to any such claim, provided such additional évidence is filed in 
the form of affldavits within five days after tUe receipt by such district 
board of the notice of filiiif; a claim of appeal by or in respect of such person. 
Withir» flve days after the closins of i)roofs in any such case, the district board 
shall décide in favor of or against any such claim, and shall afiirm, modify, or 
reverse the décision of the local board. The décision of the district board 
shall be final. 

"The district board shall thercupon notify, on a form provided by the 
Provost Mîirshal General for that purpose, the person liy vvhom or in respect 
of whom such claim of aiipeal was filed that the district board has aflirmed. 
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modified, or reversed, as the case may be, the décision of the local board. 
If the décision of the local board is aftirmed, such person shall stand as called 
for mllitary service to be finally accepted as hereinafter provided." 

It thus appears that the complainant seeks to hâve the District Court 
set aside a décision on his exemption claim which the act and the rules 
and régulations of the Président déclare to be final. 

The complainant's right of exemption is based on the provisions of 
section 2 of the Conscription Act, which provides that "such draft as 
herein provided shall be based upon liability to military service of ail 
maie citizens, or maie persons not alien enemies who hâve declared 
their intention to become citizens, between the âges of twenty-one and 
thirty years, both inclusive, and shall take place and be maintained 
under such régulations as the Président may prescribe not inconsistent 
with the terms of this act" ; and on section 18 of the rules and régu- 
lations prescribed by the Président, which enumerates the persons or 
classes of persons to be exempted by a local board. Among others it 
exempts any person who is a subject of Germany, whether such per- 
son bas or bas not declared his intention to become a citizen of the 
United States. It then exempts "any person who is a résident alien; 
that is, a citizen or subject of any foreign state or nation other than 
Germany who shall not bave declared his intention to become a citi- 
zen of the United States." 

It also provides that "the claim to be exempted must be made by 
such person, or by some other person in respect of him, on a form 
prepared by the Provost Marshal General, and furnished by the local 
boards for that purpose." Such claims must be filed with the local 
board which notified such person that he is called for service on or 
before the seventh day after the mailing by the local board of the no- 
tice required to be given such person of his having been called for 
service. The statement on the registration card of any such person 
that exemption is claimed shall not be construed or considered as the 
présentation of a claim for exemption. 

[5] If the complainant is, as he allèges, a subject of Austria-Hun- 
gary, and bas never declared his intention to become a citizen of the 
United States, as he also allèges, it is perfectly clear that he is not 
subject to the draft. Whether his allégations in tfiis respect are true 
must, however, be determined in the manner prescribed by the act. 

It appears from the allégations of the complaint that the complain- 
ant filed an affidavit claiming exemption by reason of the fact that he 
was an alien, and that the local board denied his application, and that 
he appealed to the district board, which affirmed the local board. It 
thus appears that the complainant was heard, and it is nowhere al- 
leged that he was denied a full hearirig or that the board rejected or 
refused to consider any évidence that he was entitled to présent. In 
the absence of such a showing, we bave no' doubt that the décision of 
the board is final and cannot be interfered with by the courts. 

[6] We do not, however, agrée with the statement of the District 
Judge heretofore quoted, that there can be no interférence of the 
courts in the action of thèse boards. We think a décision of the 
boards is final only where the board bas proceeded in due form, and 
where the party involved is given a fair opportunity to be heard and 
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to présent his évidence. But if an opportunity to be heard should bc 
denied, there can, be no doubt as to the right of the aggrieved party 
to corne into the courts for the protection of his rights. And we do 
not believe that the District Judge meant to say that a décision must 
be regarded as final under such circumstances. 

[7] The law courts bave a gênerai superintending control by cer- 
tiorari over ail inferior tribunals acting in a judicial or quasi judicial 
character. And jurisdiction is not entirely taken away by the words 
of a statute which déclares that the judgment of the inferior tribunal 
shall be final. 

In Rex V. Moreley, 2 Burr. 1014 (1760), the statute provided "that 
no other court whatsoever shall intermeddle with any cause of appeal 
upon this act; but they shall be finally determined in the quarter- 
sessions only." An application was made to the King's Bench, Lord 
Mansfield presiding, for a writ of certiorari to remove several or- 
ders made by a justice of the peace, and it was claimed that the writ 
could not issue because of the language of the statute. But the court 
was unanimously of the opinion that a certiorari ought to issue, and 
it was said that "a certiorari does not go to try the merits of the 
question, but to see whether the limited jurisdictions liave exceeded 
their bounds." "The jurisdiction of this court," it was said, "is not 
taken away, unless there be express words to take it away; this is a 
point settled." Citing 11 Co. 64b; 4 Mod, 145; Salk. 45; 2 Hawk. 
P. C. 211. And see Lawton v. Commissioners, 2 Gaines (N. Y.) 179 
(1804) ; Rex v. The Justices, 3 D. & R. 35 (1823) ; State v. Falkin- 
burge, 15 N. J. Law, 320, 322 (1836). 

[8] And if an individual is restrained of his liberty by a décision 
of aiî executive officer or board declared final by statute, he may 
nevertheless be entitled to a writ of habeas corpus upon a proper show- 
ing. Thus in Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 
201, 52 L. Ed. 369 (1908), the Suprême Court reversed the court be- 
low, and directed a writ of habeas corpus to issue upon an application 
made by a Chinese person who alleged that he was a citizen of the 
United States and detained unlawfully under a décision or order made 
by the commissioner of immigration at the port of San Francisco aft- 
er a hearing, which décision had been affirmed by the Department of 
Commerce and Labor. But in that case the petitioner alleged that 
he had been prevented by the officiais of the commissioner from ob- 
taining testimony, and that if he had been given a proper opportunity 
he could hâve produced overwhelming évidence that he had been born 
in the United States and had departed to China on a temporary visit. 
The court in its opinion said: 

"The décision of the departinent Is final, but that la on the presupposltion 
that the décision was after a hearing In good faith, however summary In form. 
As between the substantive right of citizens to enter and of persons alleging 
themselves to be citizens to hâve a chance to prove thelr allégation on the 
one slde and the conclusiveness of the commissioner's fiât on the other, when 
one or the other must give way, the latter must yield." 

And in directing the writ to issue Mr. Justice Holmes said: 

"The courts must deal with the matter somehow, and there seems to be no 
way so convenient as a trial of the merits before the Judge. If the petitioner 
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proves hîs cltizenslnp, a longer restraint would be Illégal. * * * But un- 
less and until it is proved to the siitisfactlon of the judge tliat a hearing 
properly so called was denied, the iiierits of the case are iiot open. and, vve 
may add, the déniai of a hearing caniiot be establii^hed by proviug that the 
décision was wrong." 

There can be no doubt, therefore, that under the Conscription Act, 
where a board has denied a fiill and fair hearing ta an individual 
claiming exemption from mihtary service, he might, if restrained of 
his Hberty, sue out a writ of habeas corpus and obtain his Hberty. 

[9] But whatever remedy the complainant may hâve or not hâve, 
there can be no doubt that he is not entitled to the rehef he asks in 
his bill of complaint. It has heretofore been laid down by the text- 
writers and the courts as beyond the scope of the povvers of a court 
of equity to enforce mère personal rights as distinguished from prop- 
erty rights. This, it need not be said, has not been due to the fact 
that equity regarded rights of property as more sacred than rights of 
the person. But the reason for it hes in the fact that equity affords 
no remedy where tliere is a fui! and adéquate remedy at law, and that 
the ordinary process of the law courts are fully adéquate for the 
redress of wrongs to the person. 

In Bispham's Equity (8th Ed.) p. 58, the rule is laid down that: 

"E(iuity is concerned only with questions whlfh att'ect property, and it ex- 
ercises no jurisdiction in niatters of wrongs to tlie person as to political riglits, 
or because the act complained of is merely criminal or illégal." 

In Kerr on Injunctions Ed. pp. 1 and 2, it is said: 

"A court of equity is conversant only with questions of property and the 
maintenance of civil rights. Injury to property, whether aetual or prospec- 
tive, is the foundation on which its jurisdiction rests. A court of equity has 
no jurisdiction in matters merely criminal or merely immoral, which do not 
affect any right to property. If a charge be of a criminal nature, or an of- 
fense agninst the public peace, and does not touch the enjoyment of property, 
jurisdiction cannot be entertained." 

In the later éditions of this work this statement is oniitted because 
of an act of Parliament which has authorized the courts of that coun- 
try to grant injunctions in cases where formerly they did not possess 
the power. 

In 16 Am. & Eng. Encyc. of Law, p. 363, the law is stated as fol- 
lows : 

"A court of eqnity has no criminal jurisdiction and cnnnot interfère to 
prevent the commission of criminal or illégal acts unless there is some inter- 
férence, aetual or threatened, with proi)erty or rights of a peciiniary nature ; 
but when there is such interfer'ence, and there is no adéquate roniedy at law, 
the fact that the act may be criminal will not divest the jurisdiction of 
equity to prevent it." 

And in the case of In re Sawyer, 124 U. S. 200, 210, 8 Sup. Ct. 
482, 487 (31 L. Ed. 402) (1888), the Suprême Court, speaking through 
Mr. Justice Gray, said that "the office and jurisdiction of a court of 
equity, unless enlarged by express statute, are limited to the protec- 
tion of rights of property." To assume jurisdiction in other classes of 
cases he says would be to "invade the domain of the courts of com- 
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mon law, or of the executive and administrative department of the 
government." 

Mr. Justice Brewer in the case of In re Debs, 158 U. S. 564, 593, 
15 Sup. Ct. 900, 910 (39 L. Ed. 1092) (1895), speaking for the court 
and discussing the power of a court of equity to issue an injunction, 
declared that : 

"Soiiietliiug more than the threatened commission of an offense against 
tlie laws of the hmd is necessary to call Into exercise the Injunctive powers 
of the court. There iiuist Vie some Interférences, actual or threatened, with 
l)roi)ert.y or rl.ijhts of a pecuniary natm'e ; but when sucli interférences ap- 
))ear the .iurlsdiction of a court of equity arises, and is not destroyed hy the 
fact that they are accomi)anled by or are tliemselves violations of the criininal 
law." 

In Davis & Farnuni Mfg. Co. v. Los Angeles, 189 U. S. 207, 217, 
23 Sup. Ct. 498, 47 L. Ed. 778 (1903), Mr. Justice Brown, speaking 
for the court as to the jurisdiction of a court of equity, cites approv- 
ingly In re Sawyer, supra, saying that no further référence is deemed 
necessary. 

In Truax v. Raich, 239 U. S. 33, 37, 33 Sup. Ct. 7, 60 L. Ed. 131, 
L. R. A. 1916D, 545, Ann. Cas. 1917B, 283 (1915), Mr. Justice Hughes 
refers to In re Sawyer, and déclares that while a court of equity 
generally has no jurisdiction to restrain criminal prosecution under 
unconstitutional enactments, still it has such jurisdiction "when the 
prévention of such prosecutions is essential to the safeguarding of 
rights of propertv." 

In Green v. Mills, 69 Eed. 852, 16 C, C. A. 516, 30 E. R. A. 90 
(1895), a case in the Circuit Court of Appeals for the Fourth Circuit, 
Chief Justice Euller, sitting as a Circuit Judge and writing the opin- 
ion, it was held that a court of equity had no jurisdiction of a bill 
seeking to enjoin a county superviser of registration from perform- 
ing the duties prescribed by the state registration laws, on the ground 
that such laws were unconstitutional and operated to deprive the 
plaintifif and others of their right to vote. In the course of his opin- 
ion the Chief Justice said : 

"It is well settled that a court of chancery is conversant only with matters 
of ])ropcrty and the maintenance of civil rlshts. ïhe court has no jurisdic- 
tion in matters of a political nature, nor to interfère with the duties of any 
department of government, vniless under spécial circumstances, and wheii 
necessary to the protection of rights of property, nor in matters merely 
crinnnal, or merely immoral which do not affect any right of property." 

In Corliss v. E. W. Walker Co. (C. C.) 57 Eed. 434, 31 L. R. A. 283 
(1893), Circuit Judge Coït said: 

"There Is another ob.iection which meets us at the threshold of this case. 
The sub.iect-matter of the jurisdiction of a court of equity is civil property, 
and in jury to property, whether actual or prospective, is the toundation on 
which its jurisdiction rests. * * * it follows from thls principle that a 
court of equity has no power to restrain a llbelous publication." 

In Taylor v. Kercheval (C. C.) 82 Eed, 497 (1897), District Judge 
Baker said : 

"It is flrmly settled that courts of chancery concern themselves only with 
matters of property and the maintenance o£ civil rights ; such courts hâve no 
246 F.— 5 
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jurisdiction In matters of an executive or politieal nature; nor do they Inter- 
fère with the duties of any department of the govemment except under spé- 
cial circumstances, and tlien only when necessary to tlie protection of rights 
of property; nor can they interfère to restrain criininal or immoral acts un- 
less they afCeet or threaten to Invade rights of property." 

In Muhler v. Hedekin, 119 Ind. 481, 20 N. E. 700 (1889), the 
court, speaking of a court of chancery, declared that: 

"The subject-matter of their jurisdiction relates to civil property, ♦ * * 
actual or threatened, is the foundation of chancery jurisdiction. It is not con- 
cerned with matters of a politieal nature. * « * xhe gênerai principle that 
equlty possesses no power to revise, control, or correct the action, of public, 
politieal, or executive ofEcers or bodies, Is, of course, well understood." 

In Chappell v. Stewart, 82 Md. 323, 33 Atl. 542, 37 L. R. A. 783, 
51 Am. St. Rep. 476 (1895), a bill alleged that défendant had em- 
ployed détectives to watch the plaintiff and thereby caused annoyance 
and damage to him, and asked for an injunction to restrain the al- 
leged conduct. The injunction was refused by the court below, and 
the Suprême Court affirmed, and said: 

"Courts of equlty exercise a very extensive jurisdiction in cases Involving 
property rights. * * * in this case it is alleged that rights affecting the 
complainant's persoii hâve been violated, and that there is a purpose to persist 
in violating them. The ordinary processes of the law are fully compétent to 
redress ail injuries of this character. They liave always been considered be- 
yond the scope of the powers of a court of equity." 

Numerous other cases hâve announced the same doctrine, a few o£ 
which are cited. Fletcher v. Tuttle, 151 111. 41, 53, 37 N. E. 683, 25 
L. R. A. 143, 42 Am. St. Rep. 220 (1894) ; City of Chicago v. Chicago 
City Ry. Co., 222 111. 560, 570, 78 N. E. 890 (1906) ; Brown v. Birming- 
ham, 140 Ala. 590, 596, 37 So. 173 (1903) ; Winnett v. Adams, 71 
Neb. 817, 824, 99 N. W. 681 (1904); Roberson v. Rochester Eolding 
Box Co., 171 N. Y. 538, 550, 64 N. E. 442, 59 L. R. A. 478, 89 Am. 
St. Rep. 828 (1902); Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 67 Atl. 
97, 14 L. R. A. (N. S.) 304; Northwestern Eaw Review, vol. 3, p. 1. 

[10] And the rule is that courts of equity do not interfère by in- 
junction for the purpose of controlling the action of public ofïicers con- 
stituting inferior quasi judicial tribunals, on matters properly per- 
taining to their jurisdictions, and that they do not review and correct 
errors in the proceedings of such oiificers, the proper remedy, if any, 
being at law by writ of certiorari. See High on Injunctions (4th 
Ed.) vol. 2, § 1311. 

In Moore v. Smedley, 6 Johns. Ch. (N. Y.) 28, Chancellor Kent 
said: 

"I cannot find, by any statute, or précèdent, or practice, that It belongs to 
the jurisdiction of chancery, as a court of equity, to review or control the dé- 
termination of the supervlsors, in their examinatlon and allowance of ac- 
counts * * * and causlng the money to be raised • * * ; the review 
and correction of ail errors, mistakes, and abuses In the exercise of the powers 
of subordinate public jurisdictions, and in the officiai acts of public ofBcers, 
belongs to the Suprême Court. * * * It has always been a matter of légal, 
and never a matter of équitable, cognizance." 

And see Mayor v. Merserole, 26 Wend. (N. Y.) 132, reversing s. c, 
8 Paige, Ch. (N. Y.) 198; Van Doran v. Mayor, 9 Paige, Ch. (N. Y.) 
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388; Hyatt v. Bâtes, 40 N. Y. 164; McBride v. Newlin, 129 Cal. 3(3, 
61 Pac. 577. 

Counsel for complainant pressed upon our attention at the argument 
the case of Wise v. Withers, 3 Cranch, 331, 2 L. Ed. 457, decided by 
the Suprême Court in lcS06. In that case the plaintiff claimed exemp- 
tion from military service on the ground that as a justice of the peace 
he was not liable to serve in the militia. It appears that a militia fine 
had been imposed on him, and the défendant had entered his house 
and taken away his goods. The action was in trespass vi et armis. 
The court held that a justice of the peace within the District of Co- 
lumbia was exempt from the performance of military duty, and, 
speaking through Chief Justice Marshall, said: 

"It foUows, [therefore] from this opinion that a court-martial hass no juris- 
dictioni over a justice of the peace as a milltiaman ; he could never be legally 
enrolled; and it is a principle that the décision of such a tribunal, in a case 
clearly without the jurisdictlon, cannot protect the offlcer w-ho exécutes it. 
The court and the offlcer are ail trespassers. The judgment is reversed." 

And counsel in his brief informs us that "there is practically no 
différence in principle between the Wise Case and the one at the bar 
on the main point, namely, that the person attempted to be drafted is 
not subject to the draft act, and therefore nothing which is done with 
respect to him is lawful." But conceding that what was done in the 
Wise Case was unlawful, counsel certainly would not hâve us believe 
that the justice of the peace could hâve righted his wrong in a court 
of equity. 

While disagreeing, therefore, with the opinion expressed by the Dis- 
trict Judge, that the courts cannot interfère with the action of the 
boards and holding, as we do, that the civil courts can afford relief 
from orders made by such boards in any case where it is shown that 
their proceedings hâve been without or in excess of their jurisdiction, 
or hâve been so manifestly unfair as to prevent a fair investigation, or 
that there bas been a manifest abuse of the discrétion with which they 
are invested under the act, we nevertheless approve the conclusion he 
reached that the bill should be dismissed. 

Order affirmed. 

WARD, Circuit Judge. I concur in the opinion of the court without 
expressing any opinion as to the précise jurisdiction of courts of equity 
over purely personal rights, or any opinion as to whether an unlawful 
compulsion of a man's labor or services does not concern property as 
well as Personal rights. 
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SOCIETE NOUTELLE D'ARMEMENT v. BAENABT.» 

(Circuit Court of Appeals, Ninth Circuit. October 15, 1917.) 

No. 2914. 

1. APPEiii AND Ebbob <S=>850(1) — Review— SCOPE— "Genekal Finding"— 

"SPECIAL Finding." 

Under Rev. St. § 649 (Comp. St. 1916, § 1587), providing tliat, when Is- 
sues of fact are tried to a fédéral court, the findings may be elther gênerai 
or spécial and shall hâve the same effect as a verdict, and section 700 
(Comp. St. 1916, § 1668), providing that the rulings of the court in the 
progress of the trial, if duly excepted to, may be reviewed, and when the 
finding Is spécial may extend to a détermination of the sufficiency of the 
facts found to support the judgment, findings in an action tried to the 
court may be either gênerai or spécial, the former being a complète déter- 
mination of ail matters, and the latter only a détermination of the ulti- 
mate facts on vs'hich the law must be determlned, and where the finding is 
gênerai nothing Is open to review but rulings durlng trial not included in 
the finding, though where the finding is spécial its sufliclency to support 
the judgment may be reviewed. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, General Finding; Spécial Finding.] 

2. Appeal and Ebbob <g=268(2) — Bevibw — Evidence. 

In an action tried to the court, the question whether a spécial finding 
Is supported by any compétent évidence may be raised by a request for 
spécial findings and an exception to those made, while in case of a gênerai 
finding the matter can only be raised by a request generally for the ag- 
grieved party and an appropriate exception to the refusai. 

3. Pleading ®=>432 — Complaint — Sufficiency. 

While on demurrer a complaint should be construed most strongly 
against the pleader, the complaint should, after answer and judgment, 
recelve, if possible, such a construction as to support it. 

4. laMiTATioN OF Actions <ê=327 — Consteuction— Oeal Oonteacts. 

A contract partly written and partly oral falls within the statute ot 
limitations applicable to oral contracts. 

5. Limitation of Actions <@=>87(6) — Statitte — Accbual or Action. 

PlaIntifiE's rlght of action for compensation for acting as agent of défend- 
ant, a nonresident, within the state of Washington, did not accrue, so 
as to start running the three-year period of Rem. & Bal. Code Wash. § 
168, until the appointment of hls successor on whom process could be 
served, for service of sommons will not be sustained, where on a person 
who is party plaintiff. 

6. Judgment <©=5956(1) — Conclusiveness — Burden op Peoop. 

Défendant, having asserted plaintlff's action was barred by hls former 
recovery, has the burden of proving the contention. 

7. Appeal and Ebbor cg=3850(l) — Review — Scope. 

Where défendant in an action tried to the court made no request for 
spécial findings, a gênerai finding for plaintifC is conclusive as to matters 
of fact involved. 

8. Evidence ®=554;?(2) — Experts — Competency. 

One who had for nearly ail his li£e followed the business of shlp'a 
agent and broker is compétent to testify as to the value of one's services 
as ship's agent. 

9. Judgment «©=954 — Splittinq Causes — Evidence. 

Where défendant contended plaintiff had split hls cause of action and 
was barred because of his former recovery, évidence as to the nature of 
hls causes of action was admissible. 

^zzsFor other cases see same topic & KEY-KUMBER in ail Key-Nuznbered Digeste & ladexas 
•Rehearlng dcnied January 7, 191S. 
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10. Ai'PBAL A^jD EiiKOR (3=31050(1) — Review — Harmless Error. 

The erroueous admission of évidence, wliere liarmless, is no ground 
for reversai. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Action hy J. R. Barnaby against the Société Nouvelle d'Armement. 
There was a judgment for plaintifif, and défendant brings error. Af- 
firmed. 

James Kiefer, of Seattle, Wash., for plaintiff in error. 

William H. Gorham, of Seattle, Wash., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

A¥OLVERTON, District Judge. It is stated by the complaint here- 
in that : 

"Durina sait! three years last past (the défendant) lias maintained and is 
now maintaininfî a général atïent at Seattle, Wash., for the more convenient 
transaction of its business in Siiid state." 

Par. .'î. '"J'hat betwcen the 29th day of October, 1910, and the 6th day of 
.Tune, 1912, in the state of Wasliington and the Province of British Colum- 
hia, in the Dominion of Canada, plaintiff rendered services as a ship's agent 
to the défendant, at its spécial instance and request. in writlng." 

Par. 4. "That the reasonal)]e value and worth of said services is the sum of 
ûve thousand (!fr>,0O0.00) dollars." 

The plaintiff in error hère was the défendant below. 

The défendant, for answer, denied each and every allégation con- 
tained in paragraphs 3 and 4, and for a separate défense set up that 
the same matters set forth as constituting plaintifï's cause of action 
had been litigated in a previous action, and that the action was not 
begun or commenced within the time limited by the statutes of the 
state of Washington, to wit, within three years from the rendition of 
the services sued for. 

The cause was tried by the court, without the intervention of a jury. 
The court filed a written opinion, but found generally for the plaintiff. 
The finding contains a statement, as foUows : "Défendant excepted 
to ail the foregoing findings, and its exception allowed." 

There were no spécial findings asked or rendered. The record con- 
tains this statement, f ollowing the close of the testimony : 

"And tliereiipon upon oral arîîument Mr. Gorham, attorncy for plaintiff, 
contended that iinder ail tho évidence in the case plaintiff was entitled to 
Judgment, and Mr. Kiefer on behalf of défendant contended that his objec- 
tion to tiie admission of any évidence in support of the complaint must be 
sustained, and the évidence stricken, and further that in any event under ail 
the évidence In the case the défendant was entitled to judgment." 

In the opening statement of counsel for plaintiff, he indicated that 
he relied upon certain letters as evidencing the contract of employ- 
ment, which contained no direct promise of compensation for the serv- 
ices rendered, and that such letters would be supplemented by oral tes- 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbereâ Digests & Indexes 
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tiniony as to the reasonable value of such services. Thereupon ob- 
jection was made to the introduction of any évidence in support of the 
complaint, for the reason that it was apparent from the record that 
the action was barred. The court reserved its ruhng until after the 
final argument. It was then agreed that ail of plaintiff's évidence 
should go in subject to the same objection. When the court made its 
findings, no ruling whatever was made in response to the objections, 
and consequently no exceptions were saved. The court, however, did 
consider the testimony oftered and received, because otherwise it could 
not hâve found as it did for the plaintiff. 

The first assignments of error relied upon are the fourth and fifth 
in order of assignment. The fourth predicates error upon overruling 
the objection of the défendant to the réception of any évidence in 
support of the complaint, and the fifth because the évidence shows 
plaintiff's cause of action was barred by the Washington statute of 
limitations. 

The plaintiff seeks to meet thèse assignments on the grounds : First, 
that there was no ruling of the court with référence to the admission 
of the testimony, and no exceptions saved ; and, second, that neither 
at the close of plaintiff's case, nor at the close of ail the testimony, was 
there any ruling of the court excepted to upon motion for judgment 
or a challenge to the sufilciency of the évidence. 

[1] This brings up for review the practice of the fédéral courts 
respecting the findings of the court where a cause is submitted without 
the intervention of a jury, and the manner of reserving objections and 
exceptions appropriate to a review of such findings on appeal. 

When issues of fact in civil cases are tried to the court, its findings 
may be either gênerai or spécial, and shall hâve the same effect as the 
verdict of a jury. Section 649, R. S. Section 700, R. S-, provides 
that: 

"The rulings of the court in the progress of the trial of the cause, if ex- 
cepted to at the time, aud duly preseiited by a bill of exceptions, may be 
reviewed by the Suprême Court ; * * * and when the findln)» is spécial the 
review may extend to tlie détermination of the sufticiency of the facts found 
to support the judgment." 

The Suprême Court has construed thèse sections of the statute to 
mean that they provide two kinds of findings in regard to the facts, 
namely, gênerai and spécial. The gênerai verdict is on ail the issues 
for plaintiff or défendant, and a spécial finding or verdict is not a mère 
report of the évidence, "but a statement of the ultimate facts on which 
the law of the case must détermine the rights of the parties ; a find- 
ing of the propositions of fact which the évidence establishes, and not 
the évidence on which those ultimate facts are supposed to rest." 
Whether the finding be gênerai or spécial, it has the same effect as 
the verdict of a jury; it is conclusive as to the facts found. The gên- 
erai verdict which includes, or may include, mixed questions of law 
and fact, is conclusive of both, except so far as they may be saved 
by some exception which the party has taken to the ruling of the court 
on the law. I3y a spécial verdict, the question is presented as it would 
be if tried by a jury, namely, whether the facts found require a judg- 
ment for plaintiff or défendant; and, this being a matter of law, the 
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ruling can be reviewed on the record. Norris v. Jackson, 9 Wall. 125, 
19 I.. Ed. 608. 

Where the issues of fact are submitted to the court and the finding 
is gênerai, nothing is open to the review of the losing party except 
the rulings of the court in the progress of the trial, in which is not 
included the gênerai finding of the court, nor the conclusion embodied 
in such gênerai finding. Insurance Co. v. Folsom, 18 Wall, 237, 248, 
21 L. Ed. 827; Cooper v. Omohundro, 19 Wall. 65, 69, 22 L. Ed. 47. 

"Only rulings upon matters of law, when properly présente^ m a bill of 
exceptions," says the court in Stanley v. Supervisors of Albany, 121 TJ. S. 535, 
547, T Sup. et. 12;«, 123S, 30 L. Ed. 1000, "can be considered hère, In addi- 
tion to the question, when the flndings are spécial, whether the facts found 
are sufficient to sustain the iudgment." 

And it has been expressly held that, where the only matter presented 
by the bill of exceptions which the court is asked to review arises upon 
an exception to the gênerai finding of the court upon the évidence ad- 
duced at the trial, no law is presented which the court can review. 
Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 h. Ed. 862. 

Such is the interprétation of the statute. 

[2] But where a finding is supported by no compétent évidence, a 
question of law is presented which is reviewable on appeal. The in- 
quiry pertains to the practice or the manner by which such a question 
may be raised or brought into the record, Judge Taft has lucidly 
stated the practice, in Hum])hreys v. Third Nat. Bank (6th Ct.) 75 
Fed. 852, 855, 21 C. C. A. 538, 542. If a party, having submitted his 
case to the court, wishes to raise any questions of law upon the merits 
on review, "he," says the distinguished jurist, "should request spécial 
findings of fact by the court, framed like a spécial verdict of a jury, 
and then reserve his exceptions to those spécial findings, if he deems 
them not to be sustained by any évidence; and, if he wishes to ex- 
cept to the conclusions of law drawn by the court f rom the facts found, 
he should hâve them separately stated and excepted to. In this way, 
and in this way only, is it possible for him to review completely the 
action of the court below upon the merits. A gênerai finding in favor 
of the party is treated as a gênerai verdict. A gênerai verdict cannot 
be excepted to on the ground that there was no évidence to su.stain it. 
Such a question must be raised by a request to the court to direct a 
verdict on the ground of the insufficiency of the évidence." 

A request, however, to the court, if opportunely made, to find for the 
aggrieved party generally, upon refusai duly excepted to, will put 
the matter at large and compel a review of the facts to détermine 
whether there is any sufficient évidence to uphold the gênerai finding, 
in like manner as if a request had been made to the court to direct 
a verdict on the ground of insufficiency of the évidence. National 
Surety Co. v. United States, 200 Fed, 142, 118 C. C. A, 360; Bunday 
V. Huntington, 224 Fed, 847, 140 C, C. A. 415. 

We do not understand that in any event the appellate court will 
look into the évidence to détermine whether the trial court has rightly 
decided the question of fact, unless it be that there is no sufficient évi- 
dence to support the finding. In other words, it will not try the case, 
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as a jury tries it, to détermine the weight or prépondérance of tlie 
évidence, but only to détermine whether there is any compétent évi- 
dence sufficient to support the finding. 

This brings us to an examination of the record to détermine what 
questions the plaintiff in error has hère for our considération. It made 
no request to the court for any spécial findings ; nor did it nial<e any 
request for a gênerai finding of any kind. It did except to the gênerai 
finding made, which exception was allowed. But this was not suffi- 
cient, under the statute or the authorities, to require an examination 
of the évidence to détermine even whether it was sufficient to support 
the finding. 

As to the introduction of the testimony respecting the statute of 
limitations, there was no ruling of the court, and consequently there 
were no exceptions saved. The plaintifi: in error should hâve specially 
requested a ruling, so that it might save its exceptions. But, as the 
court used the testimony for determining what its gênerai finding 
should be, it was équivalent to overruling the objections made. Yet 
there is lacking the exception. Under the circumstances, we are dis- 
posed to treat the exception as if it were actually saved, as any sem- 
blance of a trap, as Judge Taft has called it, into which the plaintiiï 
in error has been inadvertently led, should be obviated. 

We are then to détermine whether the plaintiff, in the présent state 
of the record, has stated a cause of action, in view of the statute of 
limitations of the state of Washington. 

[3, 4] It is urged by défendant that, in view of the allégation that 
défendant has, during the three years last past, maintained a gênerai 
agent at Seattle, the plaintiff has failed to state a good cause. Such 
a conclusion does not necessarily follow, for it might be that the 
plaintiff was such agent part of the time. Were the question raised 
upon demurrer, the complaint under the rule would be required to be 
construed most strongly against the pleader. But not so where the 
défendant has answered and gone to trial. In such a case, the com- 
plaint is to receive a libéral construction, so as to uphold the action 
if it can reasonably be donc. The défendant has not only answered, 
but has itself set up the statute of limitations. This brings into the 
record every élément of the statute to be applied in determining wheth- 
er or not it has run against plaintilï's action. 

The first contention as to the statute is that, the contract being partly 
in writing and partly verbal or in paroi, it must be construed as an 
oral contract, and the statute would run in three years. This co.iten- 
tion must be sustained On the authority of Ingalls v. Angell, 76 Wash. 
692, 137 Pac. 309. That court held to a contrary view in an earlier 
case (Caldwell v. Hurley, 41 Wash. 296, 83 Pac. 318J, but the later 
case is controlling. 

[5] It appears, however, that Jolivet succeeded the plaintiff as 
the agent of the défendant company in Washington, and that he did 
not come to the position until July, 1913; the action having been be- 
gun in February, 1916; so it must be that the plaintiff was the agent 
of the company up to that date, or there was no such agent in the 
state upon whom service could be made. 
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A service of summons will not be sustained where it is upon a 
person who is a party plaintiff, or who is plaintiff's assigner. 32 Cyc. 
554; Buck v. Ashuelot Mfg. Co. & Trustées, 4 Allen (86 Mass.) 357; 
Atwood V. Sault Ste. Marie Light Co., 148 Mich. 224, 111 N. W. 747, 
118 Am. St. Rep. 576; St. Louis & Sandoval C. & M. Co. v. Ed- 
wards, 103 m. 472; St. Louis & Sandoval C. & M. Co. v. Sandoval 
C. & M. Co., 111 m. 32; People v. Feicke, 252 111. 414, 96 N. E, 1052; 
White House Mountain Gold Min. Co. v. Powell, 30 Colo. 397, 70 Pac. 
679. 

The case of Schubach v. Redelsheimer, 92 Wash. 124, 158 Pac. 
739, is clearly distinguishable from the foregoing. 

It appears therefore that there was no one in the state until July, 
1913, upon whom service could be made, and consequently, under 
section 168, Rem. & Bal. Code, the statute did not begin to run against 
the plaintifï until after that date, and hence the présent action was 
begun within three years, within the meaning of the Washington 
statute. It results therefore that the objection to the testimony re- 
specting the statute of limitations should hâve been overruled, as it was 
in effect. 

[6, 7] The next contention of plaintiff in error is that the cause 
of action of défendant in error merged in and is barred by his former 
recovery. The former recovery is a matter pleaded by the défendant, 
and the burden of substantiating it devolved upon it. In this the 
Company is concluded by the gênerai finding of the court ; the def end- 
ant's position hère being such, as we hâve seen, that it cannot insist 
upon inquiry into the fact. 

[8] The next assignment of error relates to the qualification of the 
witness Currie to testify respecting the value of the services rendered 
by the plaintifï. The witness had followed the business of ship's 
agent and broker nearly ail his life. His qualification to testify con- 
cerning the value of plaintilï's services would seem to be ample. The 
stricture made that he was not qualified in the line of preparing such 
cases for trial is without merit. 

[9] The remaining assignments of error insisted upon are the 
eleventh to the eighteenth, inclusive. The testimony objected to ail 
relates to the inquiry whether the matter in controversy or the account 
sued upon was involved in a former action which had been tried and 
determined in the superior court of Washington. There was an is- 
sue under the pleadings whether the matter hère involved was not 
litigated or ought not to hâve been litigated in the former action. In 
other words, the question was whether the plaintiff had not been 
guilty of splitting his demand, and bringing two actions, where he 
ought to hâve instituted only one, covering the whole matter. The 
very natural course in such a case would be for the court to hear 
the testimony, and the question would then follow, under the testi- 
mony, whether there was but one demand or two, or whether the 
plaintiff had in reality, and in légal effect, split an obviously single de- 
mand. The testimony objected to was manifestly pertinent and ma- 
terial for the purpose of solving the issue présentée! under the plead- 
ings. The court subsequently found that the plaintiff had not split his 
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demand, and found that he was entitled to recover. Thîs by the gên- 
erai finding, which the plaintiff in error is not in a position hère to 
controvert. There was no error in admitting the testimony. 

It is f urther insisted that the amount allowed the plaintiff is grossly 
excessive. In this, again, the défendant is conduded by the record. 
The finding in that respect was not properly brought to the attention 
of the court below for a spécial finding, and no proper exceptions were 
saved. But, waiving the irregularity of presenting the controversy 
hère, we are unable to perceive that the amount allowed was in fact 
excessive. 

[10] The matter allowed to go in as involved in the ninth and 
tenth assignments might very properly hâve been excluded, but the 
error was obviously harmless, and a reversai cannot be predicated 
thereon. 

It foUows from thèse considérations that the judgraent of the trial 
court should be affirmed, and it is so ordered. 



GARWOOD V. SCHEIBEB et al • 

[Circuit Court of Appeals, Nlnth Circuit October 1, 1917.) 

No. 2924. 

1. Appeal and Ebeob ©=>S50(1)— Review — Scope. 

In an action at law the question whether there Is any évidence to sup- 
port a gênerai finding or verdict inay be raised on writ of error, though 
not the question of the welght of the évidence. 

2. Appeal and Error ®=526S(2) — Review — Scope. 

In an action trled to the court, the question whether there Is any évi- 
dence to support a finding may be preserved by requests for spécial 
findlngs or by a gênerai request to find for the aggrieved party and an 
exception to the refusai. 

3. Appeal and Eekob <@=»268(2) — Review — Exceptions. 

Where, in an action trled to the court, there was a gênerai finding for 
défendants, an exception to the judgment on the ground the évidence was 
insufficlent to justlfy It does not présent for review on error the question 
of the sufflclency of the évidence. 

4. Feaud <S=»5S(1) — Vendob and Ptjkchaseb — Actions — Evidence. 

In an action by the purchaser to recover as an abatement damages for 
the worthlessness of a portion of the land, évidence held to show that 
the sale was In gross and that the vendors were guilty of no fraud or 
decelt. 

5. FuAUD <g=>52 — Vbndor and Purcjiaseb — Action — Evidence. 

In an action to recover for the alleged worthlessness of the land sôld, 
where the vendors contended the sale was in gross, évidence that shortly 
after plalntifTs purchase she was offered the amount paid is admissible, 
tendlng to show that the land was sold for a gross sum, as contended by 
défendants, and not by the acre. 

6. Appeal and Ebeoe €=1050(2) — Review — Haemi^ss Ebroe. 

In an action by the purchaser on account of the alleged worthlessness 
of part of the land, évidence as to réclamation warrants for work after 
the purchase and the purchaser's suit to quiet title was harmless, though 
remote, and is no ground for reversing a judgment for the vendors. 

< B — . vnr other cases see eame toplc & KET-NtiMBER in ail Key-Numbered Dlgests & Indexea 
•Rehearlng denied January 7, 1918. 
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In Error to the District Court of the United States for the Second 
Division of tlie Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by Isabelle Garwood against Joseph Scheiber and others. 
There was judgment for défendants, and plaintiff brings error. Af- 
firmed. 

On September 27, 1911, the plaintiff, who is the plaintiff In error hère, en- 
tered into a coutract wlth Joseph Scheiber, Morris Scheiber, and John Schei- 
bei-, for the purchase from theni of certain real property, described as cou- 
taining 600 acres, more or loss, "at and for the priée of seventy-five thousand 
dollars," upon ternis speciiied in the contract. The contract provided, also, 
for the purchase of tlie live stock and personal property used in connection 
with the lands, at priées named by a schedule attached thereto. The con- 
tract culminated in a deed to the real property and a transfer of the Personal 
property, made by the Scheiber brothers to the plaintiff', on November 1, 1911. 
Iviiter, on October 11, 1913, the plaintiff instltuted the présent action to re- 
cover for an abatement of the purchase price in two particulars, namely, 
$18,750, being the value of 150 acres of said real property at $125 per acre, 
which land she allèges to be worthless, and ,Ç13,000, being the reduced value 
of 200 acres, or the différence between $125 per acre and $60, which latter 
figure she allèges to be the true value of such acreage. Her cause of action 
is based upon fraud and deceit. She allèges that she was induced to purchase 
by the false and fraudulent représentations of the défendants and their 
agents, namely, that the realty in question extended to a certain levée, and 
not beyond, that tlie entlre tract of 600 acres was clear, arable land, that 250 
acres were under cultivation and growing alfalfa, and that said ranch con- 
sisted of "six hundred acres of the finest alfalfa land in the state of Cali- 
fornia" ; whereas, she further avers, said 600 acres are not in fact ail level, 
or clear, or arable, or adapted to the growing of alfalfa, that only atwut 450 
acres are outside of the levée, and that the 150 acres lying beyond the 
levée are practically worthless, 77 acres thereof being inundated and sub- 
merged with water, and not worth more than $10 an acre, while, as to the 
balance, it would cost plaintiff more than its value to reclaim it and put it in 
condition for c-iiltivation and use for agricultural purposes. 

The défendants deny ail fraud and inisrepresentation, and set forth that 
the sale of tlie real and Personal property was the subject of and constltuted 
a single transaction, and, by way of estoppel, that the plaintiff has previously 
instltuted a suit to rescind the contract in toto. 

The cause was tried by the court witliout the intervention of a jury, and a 
gênerai flnding was rendered for the défendants. A writ of error is prose- 
cuted from the judgment which foUowed the findlng. 

Lloyd Macomber, of San Francisco, Cal., for plaintiff in error. 
Arthur E. Miller, of Sacramento, Cal, and A. H. Hewitt, of Yuba 
City, Cal., for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and WOEVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The case has been presented hère as if turning upon the question 
whether the évidence supports the gênerai finding of the court. Coun- 
sel for Miss Garwood says, however, that in the considération of the 
facts in the case he neither asks nor expects the court to vk^eigh évi- 
dence. This, according to the contention, résolves the inquiry into 
whether there is any évidence in the record to support the finding; not 
whether the same is supported by a prépondérance or the weight of the 
évidence. 
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[1, 2] There is no riile of law or practice, that we are aware of, by 
which, in an action at law, the question of the weight of the évidence 
can be presented to the appellate court on writ of error. liy proper and 
opportune motion and exception, the question may be presented to such 
court whether there is any sufficient évidence to support the gênerai 
finding; and, if there is, the finding will not be disturbed. But the 
court will not look into the testiraony for the purpose of determining 
what the finding should be àccording to the weight thereof . The man- 
ner of reserving questions of law, upon the merits for review, is stat- 
ed by Taf t. Circuit Judge, to be as f ollows : 

Tlie party "should retiuest spécial fiudlnss of fact by the court, framed Uke 
a spécial verdict of a jury, and theii reserve hls exceptions to those spécial 
flndiiigs, if he deems tliem not to be sustained by any évidence ; and if he 
wishes to except to tlie conclusions of law drawn by the court from tlie facts 
found lie should hâve them separately stated and excepted to. In this way, 
and in this way ouly, is it possible for lilm to review completely the action 
of the court below upon the merits. A gênerai finding in favor of the party 
is treated as a genecal verdict. A gênerai verdict cannot be excepted to on 
the ground that there was no évidence to sustaiii it. Such a question niust be 
raised by a request to the court to direct a verdict on the ground of the in- 
sufflciency of the évidence." Huniphreys v. Third Kat. Bank, 75 Fed. 852, 
855, 21 C. C. A. 538, 542. 

"A request, however, to the court," as we hâve said In Société Nouvelle 

d'Armement v. Barnaby, 246 Fed. 68, ■ C. C. A. , receiitly decided, 

"if opportunely made, to tind for the aggrleved party generally, upon refusai 
•diiily excepted to, will put the matter at large and conipel a review of the 
facts to deteimine whether there is aiiy sufficient évidence to uphold the 
gênerai finding, in llke maiiner as if a request had l)een made to the court to 
direct a verdict on the ground of insufficiency of the évidence." 

[3] Now, the only exception saved respecting the sufficiency of the 
évidence to support the iinding is found in the bill of exceptions, and 
is in the f ollowing language : 

"Plaintiff excepts to said judgmont and décision upon tlie ground that the 
■évidence is Insufiicient to justify said décision, and tliat said décision is against 
law, and eomplains that said décision is eutirely unsupported by the évidence 
and is contrary to the évidence, and eomplains oi said décision as error, and ex- 
cepts thereto" — speclfying certain parti culars in whlch it is claimed tlie évi- 
dence is insufflcient, naïuely, among others, that it shows that the land was 
sold by the acre, and not in gross ; that plfilntiff bought the sanie as 600 acres, 
at the agreed price of $125 per acre ; that the land was represented to lier as 
6O0 acres of flrst-class alfalfa land, and the évidence shows tliere was an abso- 
lute shortage of 70 acres ; that there wore only 450 acres whlch could be used 
for any agricultural parpose whatsoe^'cr ; and that, of the 450 acres, 200 were 
subjec't to overflow to the extent-that the ralslng of alfalfa thereoii was a com- 
mercial impossibllity, etc. 

There is further statement in the record that, at the close of the ses- 
sion of the court of July 28, 1915, while the trial was still pending, 
but unfînished, counsel for plaintiff stated to the court that he desired 
it to render findings when making its décision, and to make findings 
of fact, but that the court declined to grant the request because it had 
not been made before the commencement of the trial. Otherwise, there 
was no request to make spécial findings, or to find generally for the 
plaintiff in any amount. 

This record is insufficient to raise the issue, or to présent to this 
court the question of the sufficiency of the testimony to support the 
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gênerai finding. In the Barnaby Case, supra, there was contained in 
the gênerai finding this langv.age, "Défendant excepted to ail the fore- 
going findings, and its exception allowed" ; and we held that this was 
insufficient to raise the question, as to the sufficiency of the évidence 
to support the gênerai finding, in this court. The proposition is fuUy 
discussed in that case, and référence is made thereto without further 
élaboration hère. 

[4J However, notwithstanding this failure to bring the question 
properly into the record for the considération of the court, we hâve 
very carefully examined the whole of the testimony presented by the 
bill of exceptions, and are fully satisfied it is ample to support the 
finding. Indeed, we believe the weight of the testimony to be that 
way. A thing to be deprecated in the controversy is the action of Dr. 
Ramos. It appears that he had been an English army officer, was a 
graduate from the New York University, or from Harvard, perhaps 
from both, and was with Dr. L,oomis in postgraduate work in the 
hospital in New York. Miss Garwood had implicit confidence in him, 
and was at the time engaged to be married to him. She advised with 
him in the purchase of the ranch. It does not appear, however, that 
he made any représentations concerning the property that were not 
true, or that he gave her any advice that he would not hâve acted upon 
if he had been purchasing for himself . It does appear, however, that 
he prevailed upon the agents who were instrumental in bringing 
about the sale of the property to divide their commission with him to 
the extent of $1,500. Miss Garwood insists that she knew nothing of 
this transaction, and did not share in the amount received by Dr. 
Ramos. Yet there is testimony from which it is inferable that she had 
knowledge of it. She was herself insisting upon some division of the 
commission, though she protests that she was not aware that the di- 
vision had been consummated until long after the purchase was closed. 
Dr. Ramos is dead, and his story of the matter cannot be had. The 
division of the commission made no différence, however, in the amount 
of the purchase price of the property that was asked by the Scheiber 
brothers, and received by them. When the transaction had been clos- 
ed, the Scheibers paid the commission to the agents, and it was the 
commission only that was divided. The Scheibers had nothing to do 
with the division, nor did it at ail enter into the considération which 
they were to receive for the property. 

The case was presented by the plaintifif on the theory that the sale 
was by the acre, while the défendants contended that it was a sale in 
gross ; that is, the entire ranch, containing 600 acres, more or less, for 
a gross sum. The plaintiff claimed that there were 150 acres not 
suitable for cultivation, and that 70 acres of this were practically in 
the bed of the stream ; Feather river having changed its course. And 
hence it is insisted that she should bave an abatement of the purchase 
price, namely, $125 per acre, for the whole of the 150 acres, and a 
further abatement on 200 acres remaining to the extent of $65 per 
acre, because not adaptable as the best alfalfa land. 

The 150 acres concerning which complaint is made consist of two 
tracts of about equal acreage. One of thèse lies between the levée 
and the new channel of Feather river, and the other lies beyond the 
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new channel, extending to the old. Mulvany says that now this latter 
is in the bottom of the river. This is refuted by the testimony of Von 
Geldern, who made a survey of the ranch in July, 1915, and found 
that the land between the two levées, that is, betvveen the new levée 
and the artificial or new channel of Feather river, had an élévation of 
14 feet above the water in the river, and the land to the west of the 
new channel of 12 feet above the old river channel, that is, "12 feet 
higher than the stage of the water at that time." So it cannot be that 
this latter tract is in the bed of the river. It is shown by the testi- 
mony that the former of the tracts is a wooded lot, and that both 
were and are used for pasturage. Beyond this, it appears that the 
wooded lot, if cleared, is adaptable for producing alfalfa. 

The plaintiff herself testifies that she was never shown the correct 
boundaries of the land, and was assured that the whole tract was the 
finest alfalfa land in the state. This is the alleged f raud constituting 
the basis of her action. In this she is corroborated, in a way, by the 
testimony of Brown, who assisted Crâne and Dike in making the sale, 
and that of Dike and Crâne. Brown says that, at a time when he, 
Dike, Crâne, Ramos, and Miss Garwood were met together in Sacra- 
mento, they talked about what could be done with this land, and con- 
tinues : 

"We represented to Miss Garwood that this land was partieularly adapted 
to alfalfa and dairy business and that tliere were 600 acres of it. Mr. Dike 
made thèse représentations, my best recollectlon Is. He said that the land 
consisted of 600 acres of the very finest alfalfa land. It was stated to Miss 
Garwood by ail three parties at that meeting that she could not obtaln any- 
thing better in alfalfa, than it was — than those 600 acres. There was nothing 
sald about any of the land not being- as good as some of the rest of the land. 
As far as I remember, it was ail represented as being unlformly of the finest 
liind, flrst class." 

A little later he says the ranch was "sold as a total providing they 
took the stock." Brown was on the place on July 4, 1911, however, 
and according to his own statement, was informed that there was a 
lot beyond the levée where the Scheibers got their wood. 

Crâne testifies that he did not handle the deal, but that it was his 
impression that the land was first-class alfalfa land. He was présent 
at the conversation alluded to by Brown, and ail he bas to say re- 
specting it is that the land was represented by Dike as being first-class 
alfalfa land. 

Previous to any negotiations with Miss Garwood, Dike and Brown 
tried to buy the land for themselves. Dike says : 

"We stated the land was adapted to raising alfalfa ; that 30O acres were In 
alfalfa and the balance being used for pasture, but niost of it adapted to al- 
falfa." 

Although présent at the meeting Brown refers to, he makes no men- 
tion of the conversation which Brown attempts to narrate. Dike fur- 
ther says the land "was sold as a whole tract containing 600 acres." 

What Bucholz had to say during the negotiations was not pertinent 
testimony in the case, as he was not an agent of the Scheibers, and 
had no authority to bind them. 
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In réfutation of this testimony, it appears that before tlie sale waï 
consummated Miss Garwood was brought in direct relations with the 
défendants themselves, and talked with them about the premises, the 
acreage, and the condition, quality, and adaptability of the land, and 
that they represented the conditions as they really existed. Miss Gar- 
wood was three times on the premises before the sale was closed. She 
went there on purpose to look them over, for her own satisfaction, and 
was shown the approximate boundaries. She was told by one of the 
Scheibers, at least, that a portion of the land lay over beyond the levée, 
and was asked to go upon the levée and see for herself . She excused 
herself by saying she had a lame ankle. We hâve no reason to doubt 
the credibility of the Scheibers in the least, and believe them to be 
straightforward. Upon the other hand, PJrown and Dike seem, 
throughout the transaction and in their relations to the présent trial, 
to be acting a dual rôle, and their testimony does not inipress us as 
being altogether reliable. Furtherniore, the more reliable testimony 
substantiates the view that the property at the time of the purchase 
was reasonably worth ail the plaintifï gave for it. Mulvany, her own 
witness, says : 

"For its size, the Schelber ranch îs rated as one ot the best alfalfa tanches 
in the community, probably more alfalfa land in one body. The Schelber ranch 
is the largest." 

The land seeded to alfalfa, amounting to from 250 to 300 acres, îs 
generally rated in value at $250 per acre. The 200 acres not seeded, 
but inside of the levée, are conceded by plaintifï to be worth $60 per 
acre ; but this acreage is shown to be worth much more. So that there 
is hère, without considering the land beyond the levée, more than full 
value, according to what Miss Garwood paid for the ranch. At any 
rate, she bas lost nothing by the transaction. Nor bas she been mis- 
led to her détriment, or defrauded out of anything. She bas shown 
no reason whatever, in view of the whole testimony, why any part of 
the purchase priée of the property she now holds should be abated to 
her. Seeing that she has not been defrauded to her loss or damage, the 
doctrine as to sale by the acre or sale in gross is without application, 
as it could not avail her in any event. The fraud being eliminated, 
she has no basis for her action. 

This conclusion renders it unnecessary that the question of estoppel 
be considered. 

Certain objections were made and exceptions reserved to the admis- 
sion of testimony, which we will now examine. 

[5] One Silva was permitted to testify that, shortly after the plain- 
tiff had purchased the property, he offered her what she gave for it, 
and that she declined to accept bis otïer. The plaintiff was asked 
whether this ofïer had been made to her by Silva; the purpose of 
the testimony being to show the value of the property at the time of 
the purchase. Under the issue tendered, and in view of the théories 
of the respective parties in presenting the cause, we bave no doubt 
of the competency and materiality of the testimony. It surely was 
pertinent in support of the theory of the case maintained by the de- 



80 246 FEDERAL REPOETER 

fendants. If the sale were in gross — and this is what the defenda,its 
maintained — it was pertinent to substantiate its gross value. It was 
for the court to say, under the testimony, whether the sale was in 
gross or by the acre, at a named price, and, in order that the case 
might be wholly tried, it was necessary to receive ail the testimony of- 
fered by the parties tending to support their respective théories of it. 

This discussion relates to plaintiff's exceptions 2, 3, and 4. Excep- 
tion 7 is of like character. 

[6] Exception 5 relates to the admission in évidence of a judgment 
roll in the case of Isabelle Garwood v. L. M. Curtis et al., being a rec- 
ord of the superior court of Sutter county, Cal. This was a case 
instituted by the plaintiff to quiet the title to the very property vvhich 
she purchased from the Scheibers. The contract of purchase pro- 
vided for the bringing of the suit if it was found from the abstract 
that it seemed necessary, and $250 of the purchase price was retained 
for the purpose of bearing the expense of such a suit. 

Exception 6 pertains to the admission in évidence of a réclama- 
tion district warrant, payable to the plaintiff, which had to do with 
certain réclamation work that was donc or was to be donc subséquent 
to the purchase. The relevancy of thèse matters of testimony would 
seem to be somewhat remote to the issue presented, but their admission 
could hâve done the plaintiff no harm, and therefore is not réversible 
error. 

Finding no error in the record, the judgment will be affirmed. 



LOUIE DING et al. v. UNITED S'I'AÏES. 

(Circuit Court of Appeals, Nlnth Circuit. October 1, 1917. Rehearing 

Denled October 22, l'JlT.) 

No. 2955. 

1. Cbiminal IjAW <S=5775(.3) — Instkuctions — Alibi. 

In a pro.secutloii for eonspirlng to violate Act May C. 18S2, e. 12G, § 
11, 22 Stat. 61, as aineuded by Act July 5, 1884, c. 220, 2'! Stat. 117 (Coiiip. 
8t. 1916, § 4298), by bringing into the United States aliens not lawfully 
entitled to enter, instructions, on the défense of alibi, that If a défendant 
was présent when the consplraey was entered Into and did not afterward 
become a party to It he could not be convicted, but a party may be guilty 
of a consplraey though absent, and that it is sufficieut if tbe coiisplracy 
was entered into wlthlii three years prior to filing the indictment, were 
sufllcient, for the Personal présence of défendant was not necessary, and 
it Is enough that it was entered into withln three years of tlie filing of 
the Indictment. 

2. Cbimin^al IiAW <g=5369(2) — Evidence — Otiieb Offenses. 

In a prosecutioii for conspiring to bring Into the United States aliens 
not entitled to enter, where there was évidence that défendants were tf 
also brlng iu opium at the same time, évidence that they did so was ad- 
missible, though there was no charge of unlawfully importing opium. 

3. CoNSPiBACY ig=»47 — Bringing in Aliens — Evidence. 

In a prosecution for eonspirlng in violation of Aet May C, 1882, § 11, 
as amended by Act July 5, 1884, to bring Into the iJnited States aliens 
not entitled to enter, évidence held to warrant a conviction. 

Cs^For other cases see same topic & KEV-NUMBER In ail Key-Numbered Digests & Indexe» 
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4. Criminal Law ®=>82.^(15) — Trial — Instructions — ^"Reasonable Doubt.'' 

A charge tliat a "reasonable doubt" Is one for whicli you can give a 
reason and is not an imaginary or spéculative one and may be snch a 
doubt as would cause a reasonable person to hesltate, taken togetlier, is 
not bad because defiuing a reasonable doubt as oue for whlcli a reason 
can be glven. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Reasonable Doubt.l 

5. Criminat. Tjaw iÊ=382ri(l) — Triai. — Instructions. 

In the absence of a requost for a more deflnlte instruction, an instruc- 
tion that the .jury were not concerned with the fact that défendants jolntly 
charged wlth those on trial had ])leaded guilty but had not been seutonced 
was not erroneous ; the jury being charged to conshler whether such de- 
fendants who testlfled liad been offered imniunlty. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Louie Ding and another were convicted of conspiracy to violate Act 
May 6, 1882, § 11, as amended by Act July 5, 1884, by bringing into 
the United States aliens not lawfuUy entitled to enter, and they bring 
error. Affirmed. 

Plaintifïs in error, Louie Ding and Louie Lung Gin, together with 
a number of others, were indicted for conspiring to violate section 
11 of the Act of May 6, 1882, as amended by the Act of July 5, 1884, 
relative to the bringing into the United States from a foreign country 
of aliens not lawfully entitled to enter the United States. Plaintifïs 
in error, two codefendants, were convicted, and hâve prosecuted wrlt 
of error. 

Walter S. Fulton and William R. Bell, both of Seattle, Wash., for 
plaintift's in error. 

Clay Allen, U. S. Atty,, and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

HUNT, Circuit Judge. Défendants urge that the lower court erred 
in its instruction upon the défense of alibi. In examining the charge 
it is necessary to keep in mind the fact that the indictnient alleged that 
the conspiracy was formed at Seattle on December 10, 1915; that 
two of the overt acts, taking and delivering a letter, were charged 
respectively to hâve been donc on that day ; that another act, board- 
ing a launch at Seattle for Vancouver, was charged to hâve been done 
on December llth; that another, embarking on a launch at Vancouver, 
was alleged to hâve been done on December 15, 1915; and that two 
others, the embarking on a motorboat, were charged to bave been done 
on December 14, 1915. 

[1] In the instruction complained of, the court, after defining alibi 
and stating that Ding asserted that he was not in Seattle when the con- 
spiracy charged was entered into, said: 

©:»For other casea see same toplc & KBY-NUMBER in al) Key-Numbered Dlgests & Indexes 
246 F.— 6 



S2 246 FEDERAL REPORTER 

"If the défendant Ding was not hère at the time that tlie consplracy was 
entered into, of course, iie would not, and did not, become a member of it 
afterwards, and, of course, he coiild not be lield in this indictment. A 
party may be guilty of a consplracy even thoush he is absent, however, in 
another stato ; his présence is not necessary, providing testlmony would justlfy 
a conclusion that he entered into the consplracy when he was absent, in thls 
case the testimony Is that the consplracy was entered into whilo he was hère. 
New the testimony is somewhat Indefinite as to just when that consplracy 
was entered into. The government charges it was entered into on the lOtîi 
day of Deeember. Now it Is not necessary that the government show that 
this consplracy was entered into on the lOth day of Deeember. If the tes- 
timony shows that tlie consplracy was entered into at any time wlthln three 
years prlor to the time of the tillug of this indictment by the grand jury, whlch 
was on the 27th day of March, 1016, it would be sufficlent, and It would be 
immaterial where the défendant Dlng was at the time when the overt acts 
were doue, or at the time wheu the coconsplrators went to Britlsh Columbla, 
if you flnd they dld go to Britlsh Columbla, and bring over, or attempt to 
hring over, persons who were prohibited by law from entering the United 
States." 

When the défendants excepted upon the ground that the défense of 
an alibi made the time material as fixed by the évidence of the prose- 
cution, the court said: 

"My instruction wlth relation to the exact time not being material may hâve 
been just a llttle gênerai. Now, whlle the law is, it belug sufflclent if the 
offense was proven at any time withln three years prlor to the time of the 
filing of the indictment, this consplracy entered Into, and some overt act doue, 
the conclusion must be arrlved at from the évidence. You would not be jus- 
tified In comlng to a conclusion as to that arbitrarlly ; it must be predlcated 
iipou testimony, and that Is submif:ted to you as to vvhat the testimony is on 
the part of the government, and on the part of the défense," etc. 

We think thèse instructions were sufficient to inform the jury of 
the law applicable to the issue of an alibi. The charge being conspira- 
cy, the Personal présence of the défendants was not necessary in the 
niaking up of the combination, and the court made it clear enough that 
the particular conspiracy charged in the indictment and the défend- 
ants participating in it must be established although the exact date that 
it was alleged to hâve been formed need not be proved, provided the 
évidence showed that it was entered into within three years before the 
finding of the indictment. Wharton's Criminal Evidence, 676; Jen- 
kins V. State, 45 Tex. Cr. R. 173, 75 S. W. 312; Glover v. United 
States, 147 Fed. 426, 77 C. C. A. 450, 8 Ann. Cas. 1184; Hyde v. United 
States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 
1914A, 614. 

[2] Upon the trial the prosecution introduced in évidence 150 tins 
of opium which had been taken to Seattle on the same boat that was 
used by the conspirators to convey a number of Chinamen charged to 
hâve been illegally brought into the United States. Défendants ob- 
jected contending that, inasmuch as défendants were not charged with 
the illégal importation of opium or with a conspiracy to import opium 
illegally, any évidence concerning transactions with respect to the im- 
portation of the 150 tins related to a separate independent offense, and 
therefore was prejudicial and confusing. We cannot sustain the point 
There was évidence to show that Ding and Eim Jim and one Êortie 
were together before and during Deeember, 1915; that it was planned 
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that Lortie should go to Vancouver, get opium f rom Lim Jim, and bring 
it to Seattle for Ding and Jim; that Lortie obtained Chinese letters 
from Ding and delivered them to Jim and another Chinaman in Van- 
couver; that téléphone talks were had between persons at Ding's in 
Seattle and Lim Jim's in Vancouver ; that two défendants, other than 
thèse plaintifïs in error, arranged for the Chinamen to board the 
boat at Vancouver for Seattle, and Lortie received 150 tins of opium 
from Lim Jim and brought them to Seattle on the same launch with 
the Chinamen ; that the opium was seized and the Chinamen arrested 
in Seattle; that Ding and Lung Gin were an-ested in Portland, Or., 
Lortie and others in Seattle. 

Lortie testified that Ding introduced him to Lim Jim, and that when 
he went to Lim Jim's place shortly before the importation of the 
Chinese it was agreed between the two that he would bring back 150 
or 155 tins of opium when he brought the Chinamen. Another witness 
said that Lortie wanted him to go to Vancouver "to get a load of 
Chinese and some opium." 

In the development of the case the évidence concerning the opium 
was so interwoven with the évidence to show the movements and pur- 
poses of the défendants for combining unlawful efforts to bring the 
Chinamen unlawfully into the United States that the court committed 
no error in admitting it, and, as it had such direct relation to the case 
at hand, the mère fact that it tended to show that défendants had com- 
mitted another offense did not render it incompétent or irrelevant upon 
the main issue tried. 

[3] It is said that there was not sufficient évidence to justify the 
conviction of défendant Louie Lung Gin, but we think the record 
shows there was. Ding told Lortie to bring the Chinese to Gin and 
another person and that Gin would pay him. Gin met Lortie the night 
the Chinamen arrived in Seattle, and Lortie gave Gin directions about 
the Chinamen and the opium. Gin engaged the automobile which 
was taken to the dock to receive the Chinamen and was there to re- 
ceive the party when it arrived and acted with the members of it with 
évident knowledge of the whole scheme. 

[4] In defining a "reasonable doubt" the court charged as follows :■ 

"Novv, a 'reasonable doubt' is just sucli a doubt for whleh you can give a 
reason. When a juror is convlnced to a moral certainty of the truth of the 
fact, then he is convinced beyond a reasonable doubt. It is not a doubt 
which is imaginary, con.lectural, or spéculative. Sometimes we say a reason- 
able doubt is such a doubt as a reasonable person in determining an Issue' 
of lilie concern to himself as that before the jury to the défendant would 
make him pause or hesitate in arriving at his conclusions." 

Défendants object to the déclaration that a reasonable doubt is 
such a doubt as the jury are able to give a reason for. We concède 
that the phraseology objected to is not a clear explanation, but when 
it is considered in connection with the whole instruction there was no 
réversible error. This court so held in Griggs v. United States, 158^ 
Fed. 572, 85 C. C. A. 596, and similar ruling was made by the Court 
of Appeals for the Second Circuit in Marshall v. United States, 197' 
Fed. 5U, 117 C. C. A. 65. 



84 24G FEDERAL REPORTER 

[5] The court in a portion of its instructions, among other things, 
told the jury that they were not concerned with the fact that the de- 
fendants who were jointly charged with those on trial had pleaded 
guilty but had not been sentenced. This is urged as error upon the 
ground that the matter was properly of concern in that the évidence 
of such codefendants àgainst défendants on trial came from a pol- 
luted source and would not justify conviction "unless corroborated 
by other disinterested and crédible testimony." But the language 
objected to was not left without explanation, for the court charged 
that the jury could take the fact referred to into considération with 
ail the évidence of the witnesses, including their demeanor in weigh- 
ing their testimony, and consider whether such witnesses had been 
offered immunity or "anything of that kind." We find no misdi- 
rection in such a charge, and, in the absence of a request for a more 
definite instruction, défendants cannot well argue that the court ought 
to hâve gone farther in advising the jury as to the weight to be given 
to the testimony of the codefendant witnesses. Diggs v. United States, 
220 Fed. 545, 136 C. C. A. U7. 

Finding no prejudicial error, the judgment is affirmed. 



FREDERICK v. PEOPLE'S BANK OF CALIFORXIA. 

In re DRUM. 

(Circuit Court of Appeals, Tliird Circuit. Noveniber 7, 1917.) 

No. 2296. 

Bankbuptcy <g=>30.3(3) — Peepebe:^ces— Wiiat Oonstitute. 

In a suit to set aside, as a préférence, a mortgase given by a banijrupt, 
évidence hcld to sliow that the créditer banlc took the niortgage in good 
faith, and insufflcient to sliow tliat it, or its alleged agent, who was also 
associated with the bankrupt, had reasonable cause to believe that the 
entorcement of tlie mortgage would effect a préférence. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of the bankruptcy of R. B. Drum. The People's Bank 
of Californi?. filed its proof of a secured debt based on a mortgage, 
which claim was challenged as a préférence by Elliott Frederick, trus- 
tée. From an order of the District Court allowing the claim, the trus- 
tée appeals and pétitions for revision. Affirmed. 

A. E. Kountz, of Pittsburgh, Pa., for appellant. 
H. A. Jones, of Washington, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLËY, Circuit 
Judges. 

PER CURIAM. In the administration, in the court below, of l.he 
bankrupt estate of R. B. Drum, the People's Bank of California filed its 
proof of a secured debt of $6,000, based upon a mortgage given to it 
September 27, 1915, by the said Drum on certain of bis real estate. 

^c^For other cases see same topic & KEY-NL'MBER in ail Key-Numbered Digests & Indexer 
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The daim was challenged as an alleged illégal préférence given within 
four months of tlie mortgagor's bankniptcy. On hearing, the référée 
held the bank had cause to believe Drum was insolvent when it accepted 
the mortgage, and rejected the daim. On certificate, the court below, 
in an opinion ^ printed in the margin, held the contrary, and reversed 
the référée. Thereupon the trustée took this appeal. 

1 Ojjinion of Orr, Bistrict .TudKe: 

"The referof bas cci-tificd to this court the question: 'Was the mortgage giv- 
en to the People's lîank of Californiu for if(i,000 a voidahle préférence?' The 
fono\Ying, takeii froui the reiiort of the l(>arned référée, is a proper statement 
of sonie of the facts in tliis case: 'R. B. Drum, for some time prlor to his 
hanlvrni)tc.v, hart heeii engagcd in husiness as the Allenport, Fredericlitown & 
Granville Supjily Company, operating three gênerai stores at différent points 
in, Washington county, and on September 27, 1915, executed to the People's 
Banlc of Californiu. l'a., a $6,000 mortgage) npon two lots of ground in the 
borough of Californiu, Pa., and on the lôth day of December, 1915, made a 
voluntary assignment for the benefit of his creditors, and on the 7th day of 
.Tanuary, 1916, and within four months of the exécution of the .$6,000 mort- 
gage, a pétition in banlcvuiitcy -was flled against hini, and on the 29th day of 
.Tanuary he was adjudged a bankrupt. The People's Bank of California, Pa., 
hâve filed a proof of secured debt in the snm of $0,000, and the trustée in 
bankruptcy of It. B. Drum bas flled a pétition, to reduee tliis claim to a gên- 
erai claim on the ground that it is a voidable préférence under the bankniptcy 
act. From the testimony it appears tliat at the time this lianl\ruptcy jiroceed- 
ing was started, and for more than one year prior thereto, W. J. Weaver, of 
California, Pa., had been flnancially associated with Mr. Drum, and had bcen. 
and was manager of tlu' tliree stores of whlch li. B. Drum was owner, and 
that Mr. Weaver was more familiar with the business affairs of R. B. Drum 
than Mr. Drum himself. It also appears that Mr. Weaver, at the time the 
mortgage was executed by Mr. Drum, on September 27, 1015, and for one year 
prior thereto, had been a director in the People's Bank of California, Pa., and 
had attended the meetings of the board of directors on an average of once a 
week, and had been présent when the matter of the mortgage to R. B. Drum 
had been discmssed by the bank, and had been instrumental in having this 
mortgage taken by his bank.' 

"Purther material facts are as foUows: Before the giving of the mortgage, 
and up until the time of tlie voluntary assignment, Mr. Drum's financial répu- 
tation was good. Altliough he had real estate otber than that emhraced in 
the mortgage in question, there did not appear to be any otber mortgage re- 
corded against bim, nor did tliere appear to hâve been any judgments entered 
against the bankrupt from the Ist day of September, 1910, to the Ist day of 
December, 19in. So far as appears in this case, the said W. ,T. Weaver was 
and is a man of financial responsiljility. It furtber appears that, for a consid- 
érable period prior to the giving of the mortgage, the bankrupt had an active 
account witli the bank, in whicli wero deposited, so far as the bank knew, th(> 
receipts from part of tlie business enterprises in which the bankrupt was en- 
gaged, and the average daily balances and the crédit of the bankrupt were by 
no rneans inconsiderable. The said Weaver believed that the bankrupt was 
insolvent, and because of this belief Ix-came liable to the t)ank for moneys loan- 
ed to the bankrupt to an amount which, on or abont the 7th of September, 
1015, aggregated -flO.OO-t.lS. By len<ling the bankrupt tlie crédit to that 
amount, the said Weaver appeared upon the books of the iKink to be a debtor 
to the bank in that sum. Some time prior to the giving of the mortgage, a 
bank examiner, having made an examination of the bank, called the atten- 
tion of Mr. Weaver to tlie fact that under the law the liniit of his liability to 
the bank would be .$7,.")00, and that his liability exce«ded that amount by the 
différence botweeii sucli sura and the amount of the loans for which Weaver 
had become liable. The state of Pennsylvania, sonie time afterwards, called 
for a report of the true condition of the bank at the close of business on Sep- 
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Aided by a full discussion of the case by counsel, we bave care- 
fully examined the testimony and duly considered the report of the 
référée and the opinion of the court. On final analysis, the case turns 
on questions of fact, and as thèse questions are fully discussed by the 
court below in the marginal opinion, and a répétition by tts would serve 
no useful purpose, we restrict ourselves to saying that we agrée with 

tember 7, 1915, and on the 16th of September, 1915, a report was made to 
the banking department of the state of Pennsylvania, which showed the 
facts as ascertalned by the bank examiner. On September 23, 1915, the 
banking' commissioner notifled the banlî that the loans to \V. J. Weaver, 
a director of the bank, were in excess of the légal limit, and asked for a 
replif, after the matter should hâve been considered by the board of direc- 
tors. By reason of thèse conditions and this demand on the part of the 
commissioner of banking, the proposition was made to the board of direc- 
tors of the bank by Mr. Weaver that Mr. Drum should exécute his raortgage 
to the bank for |6,000 and that the bank should treat as paid two notes upon 
which Weaver was liable, aggregating $4,000, in order that the loans for which 
Weaver was liable to the bank would be withln the limit flxed by law. On 
October 7th follo^^■ing the bank, by the hand of its président, wrote to the 
commissioner of banking that they were complylng with his request as rapldly 
as possible, and on the 19th of October they made further answer to the com- 
missioner's letter of September 23d, advising him that the said W. J. Weaver, 
a director, 'bas reduced his liabilities more than $4,000.' At the time of tak- 
Ing the mortgage, there was no considération by the board of directors of any 
question as to Mr. Drum's flnancial standing. Subsequently other loans were 
made by the bank to Drum, and the Indebtedness to the bank upon such loans, 
when they were greatest, aggregated $1,200. 

"The référée was of the opinion that Weaver, as manager of Drum's enter- 
prises, must hâve known that Drum was insolvent, because, as the référée 
finds, there did not appear to be any change in his flnancial condition after 
the glving of the mortgage, and, further, the référée was of the opinion that 
Mr. Weaver, as a director of the bank, was the agent of the bank in securing 
the mortgage for Mr. Drum, and that therefore the bank was affected with 
the knowledge that Mr. Weaver had as such agent. He therefore held that 
the proof of debt filed by the bank as being secured to the extent of $6,000 
(the amount of the mortgage) should be reduced to a gênerai claim, upon the 
ground that the mortgage was a voidable préférence under the Bankruptcy 
Act. This court is of the opinion that the référée erred in his conclusions. In 
cases of this kind the burden of proof rests upon the trustée. The burden 
rested upon the trustée, therefore, to establish by the évidence that Weaver 
had knowledge of Drum's flnancial condition, and, next, that Weaver was 
the agent of the bank. 

"As to Weaver's knowledge, the trustée appears to hâve relled upon the pre- 
sumption thgt the manager of a business knows the flnancial condition of the 
person carrying ou the business, coupled with some évidence that there was 
no change in Mr. Drum's flnancial condition between the time of givlng the 
mortgage and the date of the voluntary assignment. The évidence relied up- 
on in connection with such presumption is not very satisfactory, when coupled 
with the testimony that accounts receivable believed to hâve been good at 
the time of maklug the mortgage became uncollectable afterwards. It is not 
necessary, however, to décide the question in this case upon the InsufHcieney 
of the proof otfered by the trustée in this regard. The case is without diffl- 
culty when we consider the f allure of the trustée to sustain by the évidence 
the proposition that Weaver was the agent of the bank and that his knowl- 
edge of the condition of the bankrupt was the knowledge of the bank. If 
Weaver was not the agent of the bank, acting for the bank in the procurlng 
of the mortgage in question, the bank's right to the enforcement of the mort- 
gage eannot be destroyed simply by reason of the fact that bankruptcy follow- 
ed within four months from this date, because there is no évidence whatever 
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the conclusion, reached by it, that the bank took this mortgage in good 
f aith ; and we go a step f urther, and find the fact to be that Weaver, 
the alleged agent of the bank, as well as the bank itself, then had no 
reasonable cause to believe that the enforcement of such mortgage 
would effect a préférence. 

The decree below will therefore be affirmed. 

thnt aiiybody else connected witli tlie bank than Weaver, nml even wlth re- 
gard to liim it Is doiil)tful, had any reason to believe that Dnira was Insolvent. 
If Weaver knew of the insolvency of Drum, he was interested in having 
Dniin's lial)ilities to the bank so rearranfied that lie (Weaver) should not be 
called npon to pay them. The demaiid of the state dopartment that Weaver's 
liabilities to the bank should be redueed to the limit fixed by law iuiposed 
upon Weaver the duty of reduclng his liabilities to the hanlt, and imposed up- 
on the bank the duty to reqiilre Weaver to reduce such liabilities. We see 
at once that Weaver's Interests and the Inlerests of the bank are not wholly 
in common, so far as their relations with Drum, the bankrupt, appear. If 
Weaver did hâve knowledge that Drum was insolvent, it was to his interest 
to coneeal tlie fact from the bank until he «hould hâve been relieved of some 
of his liabilities to the bank by reason of his association with Drum iti)on the 
paper held by the bank, It cannot be assumed that the bank. in view of 
Weaver's solvency, would hâve suiTendered its right to proceed against Weav- 
er in considération of a mortgage by Drum whlch might be deemed an un- 
lawful préférence. The law regards an ofFicer, and especially a director, who 
ia personally interested in a transaction, as trying to coneeal his knowledge 
from the bank, because his interest will be better served by kceping silent. In 
other words, in cases like the présent, it is not to be supposed that a director 
of a corporation will tell alxmt matters in which his Personal interest draws 
the other way. A citation of authorities supporting thèse gênerai statements 
of the law would serve no good purpose, b«K'ause the question whether or not 
the knowledge of a director may be imputable to his corporation dépends upon 
the particular facts in each case. 

"In the case at bar, there is no évidence which justifies any other conclusion 
than that which has been reached by this court. The exceptions to the report 
of the référée must be sustained, the certifled question must be answered 'No,' 
and the clalm of the People's Bank of California, Pa., should be allowed." 
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PETER SON T. WASSEEMAN et al. 
(Circuit Court of Appeals, Seventh Circuit. Oetober 2, 1917.) 

No. 2441. 

HOMESTBAD i®=3lG3 AbANDOXMENT — WlIAT CONSTITUÏES. 

St. Wis. 1915. § l!ï).s;i. ijrovides tliat a lioniestead to the vaiue of $.5,000 
sliall be exempt froiu linbillty for the debts of tlie owiier, tliat such ex- 
emption shall iKit be impaired by teniporary reinovai witli intention to re- 
oecupy the same as a honiestead. nor by the sale thereof, but sliali extend 
to tlie ])roceeds derived froui such sale to an amount iiot exeeeding .$5,000, 
while lield with intent to procure another honiestead therewith, for a pe- 
riod uot excpedins two years. A banlvrupt, who owned a hoinestead in 
one Wisconsiii city, sold his business therein and removed to another town 
to ensase in inanufacturinK. l-ess than a yoar after his reinovai to the 
second town, his factory burned, and lie lost his tuvestinent, having na 
Insurance. Thereupon he renioved to a third town, where he engaged in 
business an,d voted. After being in tlie tlilrd town for soine time, he dis- 
posed of tlie preinises wliich he had occupied as a hoinestead in the flrst 
city. At the time of liis reiuoval lie intended to make his home in the 
town where he carried on his manufactnring, if his business was success- 
fu], and had no intention, if snccessful, to return to tlie flrst city, wherein 
was located his former honiestead. Hcld, that the bankrupt's mère vague 
Intention to return, perhaps, at some future time, and reoccupy his home- 
stead, did not préserve his riglits therein, and his removal from the town 
vvlierein he carried on his nianufacturiiig to a third town showed an in- 
tent to abandon it, so that proceeds from the sale of such hoinestead were 
subject to his délits. 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin. 

Suit by Charles B. Peterson, trustée in bankruptcy of Samuel H. 
Wasserman, bankrupt, against Bertha Wasserman and others. From a 
judgment for défendants, plaintifï appeals. Reversed, with directions. 

The action was broiight by the trustée In bankruptcy to recover the pro- 
ceeds of the sale of (certain renl estate In Shelioygaii, Wis., which at one time 
constituted the bankrupt's homestead. The District Court found as facts 
that in 1911 and tlieretofore the bankrupt with his faniily resided on the 
promises, title to which was in the bankrupt, subject to a mortgage of if 1,400; 
that in January, 1911, bankrupt sold his grocery business at Shebo.vgan and 
went to Marinette, Wis., to engage in the manufacture of brooms. and that In 
the middle of that year he nioved his faïuily tliere ; that early iu 1912 his 
broom factory burned, and, having no Insurance, he lost his investinent, and 
shortly \hereafter moved hls family to Rhinelander. Wis., where lie was in 
the .lunk business for about a .A'ear, and that iii September, lOlîi, he bought a 
bankrupt stock of merdiundise and started a store at Rhinelander, which 
he conducted uutil 1914, wlien the pétition in bankruptcy was flled ; that at 
Rhinelander he voted at the primary and gênerai élection for 1914 ; tliat 
after lieing at Rhinelander for some time he coiieluded to sell the Sbeboygan 
property and invest tlie proceeds in a homestead at Rhinelander, and ac- 
cordingly the property was iiut on the market, resulting in its sale Deceniber 
3, 1914, "for $800, cash and some lots worth about •f200, ail of which, less cer- 
tain expenses of sale, came iiito the possession of the bankrupt's wife ; that 
on moving to Marinette the bankrupt intended to make that place his home, if 
his business was succes,sfid, and he had no présent absolute intention of re- 
turning to Shelioygan, any such intention being conditioned ou his want of suc- 
cess in business elsewhere ; that at Marinette his business prospered for a 
time, vvhen the loss of his broom business caused the purpose to fail for which 
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he haC come to Marinette ; that on going to Rliinelander he at flrst thought 
that some time later he would retuni with hls family to Sheboygan, but there 
wai3 no évidence of any eontoinporaneous statement or déclaration by the banlv- 
rupt at tiie time of bis going eitlier to Marinette or to Rhinelander respecting 
bis intention to reoccupy tlie Sheboygan property ; tbat, in tlie words of tlie 
finding of the court, "the défendants Samuel H. Wasserman and Bertha Was- 
serman never acquired any otber homestead, and they kept the property In 
Sheboygan thronghout the i)eriod of their clianges of résidence untll they 
formed the intentifai to sell the Sheboygan property for the purpose of pur- 
chasing a home in the eity of Rliinelander; that tlie fact that the défendant 
Samuel H. Wasserman retained the title to the Sheboygan property through- 
out said period is évidence of his intention to lieep it as his homestead and 
net to surronder or abandon liis homestead rights therein." The court found 
that the bankrupt had not abandoned his rlght of homestead in the property, 
and that the proceeds of the sale were exempt, and free of the claims of his 
ereditors, and dismissed the complaint. 

The Wisconsin statute providing for the homestead exemittion Is as follows 
(section 298.3): "A homestead to be selected by the owner thereof consisting, 
when not included in any city or village, of any quantity of land, not ex- 
ceeding forty acres, iised for agricultural puriioses ; and when included in 
any city or village of any quantity of land not exceeding one-fourth of an 
acre and the d\^elling bouse thereon and its appurtenances owned and oc- 
cupled by any résident of this state shall be exempt from seizure or sale on 
exécution, from tlie lien of every judgment and from liability in any form for 
the debts of such owner to the amount in value of five thousand dollars, ex- 
cept laborers', mechanics' and purchase money liens and mortgages lawfully 
executed, and taxes lawfully assessed and except as otherviise provided in 
thèse statutes, and such exemption shali not be impaired by temporary re- 
moval with the intention to reoccupy the same as a homestead nor by the 
sale thereof, but shall extend to the proceeds derived from such sale to an 
amount not exceeding five thousand dollars, whilc htld, with the intention to 
procure another homestead therewith, for a period not exceeding two years. 
Such exemption shall extend to land not exceeding altogether the amount and 
value aforesaid, owned by a husband and wife .iointly or in common and to 
tlie Intercst therein of a tenant in common or two or more tenants in common, 
having a homestead thereon, A\'itli the consent, expressed or implied, of the 
cotenants, and to any cstate less than a fee held by any persoii by lease, cou- 
tract or otherwise." 

Emerson Ela, of Madison, Wis., for appellees. 

Before BAKER, AESCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
That the propertj' constituted Wasserman's homestead while he Hved 
at Sheboygan is undisputed. If at the time of the sale the homestead 
right still inhered, it is clear the sale itself did not operate to defeat 
that right, as the statute permits sale to be made of the homestead, and 
provides that the proceeds shall be exempt for two years, if intended to 
be invested in another homestead, and it is not questioned that, as found, 
it was intended to invest in another homestead. The question hère is 
whether Wasserman's condtict, as indicated, amounted to an abandon- 
ment of the homestead, so that at the time of the sale he had no home- 
stead right in the property. 

The homestead exemption is of statutory origin, to be measured by 
the statute which created it, as coustrued by the courts of the state. 
The Wisconsin statute provides that "such exemption shall not be im- 
paired by temporary removal with intention to reoccupy the same as a 
homestead." Though stated in Binzel v. Grogan, 67 Wis. 147, Z^ N. 
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W. 895, that in the interest of the homestead the statute sliould be 
given a libéral, and not always a literal, construction, it is hardly to be 
gathered from the quoted words that on removal from the homestead 
the "intention to reoccupy" it is deducible from a mère lack of présent 
intention to acquire another homestead. The décisions of the Wiscon- 
sin Suprême Court do not leave room for doubt as to the construc- 
tion we must adopt. In Jarvais et al. v. Moe et al., 38 Wis. 440, in an 
opinion by Ryan, C. ]., the cases were reviewed, and it was held that : 

"To préserve liis home upon removal from It, the temporary purpose, the 
animns revertendi, must be certain and definite. A vague Intention to retum 
perhaps at some future tlme and réside there agaln wlU not préserve hls 
home." 

In Moore v. Smead, 89 Wis. 558, 62 N. W. 426, the court, speaking 
by Cassoday, J., said : 

"The précise question for détermination, therefore, is whether Baker's re- 
moval from his homestead In the summer of 18S1 was 'temporary' merely, 
'with the Intention' of reoccupying the same as a homestead. Certalnly he 
never returned after he moved from the place in the .summer of 1881. "Tem- 
porary' means, as defined by the dlctlonaries, 'lastlng for a time only ; exlst- 
ing or continulng for a llmited tlme;' 'not of long duration; not permanent; 
transltory;' 'continulng but a short tlme.' A 'homestead' means a place of 
résidence, and implies oceupancy and possession as such. The words 'tem- 
porary removal' manifestly mean a removal for a fixed and temporary pur- 
pose, or for a temporary reason. l'hlllips v. Root, 68 Wis. 128 [31 N. W. 
712] ; Jarvais v. Moe, 38 Wis. 440 ; Herrlck v. Graves, 16 Wis. 157. In order 
to prevent an abandonnient by such removal, It must be made with the certain 
and abiding intention of returning to the premlses and residing thereon as a 
homestead." 

And in Blackburn v. Lake Shore Traffic Co., 90 Wis. 362, 63 N. W. 
289, Winslow, ]., delivering the opinion of the court, cited thèse cases 
with approval, concluding that : 

"The évidence shows very clearly to our minds that when the plaintiff re- 
moved from the premlses in question he had no positive or certain intention 
to return, and that he consequently abandoned it as a homestead." 

In the instant case, from the findings of fact as well as the évi- 
dence on which they are based, we cannot conclude that, when Was- 
serman left the Sheboygan home, it was with any fixed and deirnite 
présent intent to reoccupy it. The very most that can be said is that he 
was of the mind to return to the home if he did not succeed in busi- 
ness elsewhere. But in such a purpose there is nothing definite or fixed 
or positive, but only a contingency in the event of which he might re- 
occupy. He moved with his family in 1911 to Marinette, where they 
resided, and where he invested his money in the broom business. If, as 
he stated, and was found by the court, the fixedness of his résidence 
elsewhere depended upon his business success there, such condition did 
in fact come into being, for it was testified and found that his business 
at Marinette proved successful, though afterwards lost to him through 
destruction by fire. This very success thus eliminated even the one 
contingency on the happening of which he intended to reoccupy the 
homestead, and thereby completed the act of its abandonment, if not 
^Iready complète through his leaving it without the fixed and definite 
intent to reoccupy. The abandonment once completed through his 
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'ïesidence and his success in business at Marinette, ihe homestead right 
could not be revived through his subséquent business reverses. If there- 
after it was his désire again to make the Sheboygan property his home- 
stead, lie could only do so by actually reoccupying it as such. His sub- 
séquent résidence and business at Rhinelander, his voting there, and his 
failure to again return to Sheboygan to réside, ail tend strongly to con- 
firm the already strong inference that his removal from the homestead 
was not temporary, nor with definite intention to reoccupy it. 

From the facts as found by the District Court, as well as from the 
évidence adduced, under the law of Wisconsin we are forced to the 
conclusion that Wasserman abandoned the homestead when he removed 
his family from it, and that the trustée is therefore entitled to bave the 
net proceeds of the sale of the property for the benefit of Wasserman's 
creditors. 

The judgment of the District Court is reversed, with direction to en- 
ter a judgment in accordance with the foregoing views. 



MARLAND v. PIIILADELPHIA & R. RY. CO. 

(Circuit Court of Appeals, Third Circuit. November 7, 1917.) 

No. 2272. 

1. Trial iS=o194(19) — Instructions — Weight of Evidence. 

In an action against a rallroad company for the death of a frelgtit 
brakeman, whose head It was contended was cruslied by an overhanging 
bridî,'e, it appeared that the train passed under five bridges, and that of 
thèse tliree were of such a height that deceased could not hâve been 
struck by their spans. The court then charged that if deceased, who 
was walklng on the top of the train shortly before the accident, could 
not liave reaehed the place on the train where he was found dead at 
the tlme the train reach(;d the fourth bridge, the jury should find that 
deceased was not hit by such bridge. The court further. charged that, 
having elimlnated four of the bridges in case the reasoning was correct, 
it was a question whether the last bridge, if any, struck deceased, and 
that the jury should consider whether the fact that his néck was broken 
■was consistent with his having been struck by a bridge. It was further 
stated by the charge that, unless the jury were able to flnd that he was 
struck by a bridge, then there was no évidence of défendants négli- 
gence. IJeld, that the charge was not objectionable as a blndiug instruc- 
tion to flnd that the brakeman was struck and killed by the last bridge. 

■2. Mastkr and Servant <®=293(21) — Injuries to Servant — Actions — In- 

STRt;CTI0XS. 

In such cuse, where it appeared that the middle span of the last or 
flfth bridge was conslderably lower than the two slde spans, and because 
of Its blackened condition that fac:t could not be seen untll an observer 
was very close, an instruction that if the brakeman was struck and killed 
by such bridge, then the question for détermination was whether he was 
warned by the défendant rallroad company of his danger, and that tlie 
warning dld not hâve to be in wrlting, or any formai warning by this 
or that oflleer, it lieing sutficient if he was glven ail the knowledge that 
the company could glve him, properly submltted the question of warning 
to the jury. 
3. Masteb and Servant (S=>286(30) — Injuries to Servant — Warning. 

In such case, though the rallroad company had provided fflltales to 
warn of the lowness of the bridge, it could not as a matter of law be de- 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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elared that siich safeguards were in tliemselves suliicient notice and warn- 
ing, and tlie question was properly submitted to tlie jury. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Jvidge. 

Action by Catherine Marland, administratrix of the estate of William 
Edgar Marland, deceased, against the Philadelphia & Reading Railway 
Company There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

Wm. Clarke Mason, of Philadelphia, for plaintiff in error. 
George Demming, of Philadelphia, for défendant in error. 

Before BUEFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUEFINGTON, Circuit Judge. This suit was brought by virtue of 
the act of Congress of April 22, 1908 (35 Stat. 65, c. 149), as amended 
by the act of April 5, 1910 (36 Stat. 291, c. 143 [Comp. St. 1916, §§ 
8662, 8665]), by Catherine Marland, administratrix of William Marland, 
against the Philadelphia & Reading Railway Company, to recover dam- 
ages for the death of said Marland, an employé, alleged to hâve been 
caused by said company's négligence. On trial the plaintiff recovered, 
but on writ of error to this court the judgment was reversed, and the 
cause was remanded for a new trial. Référence to this court's opinion, 
reported at 239 P'ed. 1, 152 C. C. A. 51, renders a restatement of the 
facts needless. On retrial, the plaintiff again recovered, and on entry 
of judgment this writ was sued out by the raiiroad. 

The évidence tended to show the deceased, who was a freight brake- 
man, was found dead on the coal heap of the engine of the freight train 
locomotive, and it was alleged his head had been crushed by an over- 
hanging bridge, five of which the train went under. As to three of 
them, their lieight was such that the deceased, who was walking on 
top of the train shortly before the accident, could not reach them. As 
to one of the other two, the Wissahickon Street bridge, the court, as 
we read the charge, very fairly submitted to the jury the question of 
whether the deceased was struck by it. That bridge was low enough 
to do so, but Marland was so far back on the train from the place 
where he was found, and there was such shortness of time and diffi- 
culty of access to the front of the train, that thèse factors were called 
to the jury's attention with the instruction: 

"Nûw, it' tiiat trstin, you find, would liave traversed tliat distance, and 
tlierefore did traverse tliat distance, in less time tlian It would liave takeii 
Marland to liave gone from tlie place on tlie train where he was seen to tlie 
place on the train wliere his dead body was found, you do not guess at the 
resuit, but you know that the Wissahickon bridge did not hit liim, or his 
body would bave been found in another place from where it was." 

[1] It is complained, moreover, the court virtually charged the jury 
that Marland was struck by the fifth or remaining bridge, the Stokley 
Street one. But, while it is quite apparent from the charge that the 
judge's opinion was that the Wissahickon Street bridge could not hâve 
caused, and the Stokley Street bridge did cause, Marland's death, yet 
there was no such binding instruction given to the jury; but the ques- 
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tion whether either of the bridges struck him, and, if so, which one, 
was fairly submitted to it in the following language: 

"Yoii liave flve bndjîes, and in that way you hâve t'iiiulnated four, and you 
are down pretty closely to a inatJieniatical proposition, if your reasouing has 
been correct, as to tlie brid;j:(^ wliicli did strike liini, if aiiy bridge strucls: tiim. 
New, that is a question wlii<-li yoii liave to détermine. You are not to guess at 
it. You are to be eonvinced of it, undcr tlio facts and eircumstances and ail 
the évidence in this case, taking tlieni together, uslng your rcason about tliem 
in the sanie way, and reachiug a reasoned conclusion and resuit. Now, you 
find his position on the train, the position in which his body was found upon 
the train. Is that consistent with his havlng been struck by one of thèse 
bridges'.' You lind that his neck was broken. Is that consistent with his 
having been struck by a bridge V You tind this mark upon his forehead, un- 
der his hatband. It that consistent with it? You take ail those facts and 
eircumstances in the case, and you reach the resuit wliich your best judg- 
ments approve as to that finding. Let me just recapitulatc rlght there, because 
it is a possible stopplng point lu your délibérations: If you are able, under 
this évidence, to reach the conclusion that he met his deatli by striking the 
Stokley Street bridge — it really does not matter, as I can see, whether he was 
struck by the Stokley Street bridge or the Wissahickon bridge ; the blow would 
hâve been practically the same, and would hâve had the same resuit ; but, as 
we hâve reasoned it out, he either was struck by the Stokley Street bridge or 
he was not struck by any bridge, and therefore whether he was struck by the 
Stokley Street bridge in that sensé hecomes imiioi'tant — if you are unaljle to 
find from the évidence that lie was, then I charge you, as a matter of law, 
that there has been no évidence of négligence shown against the défendant in 
this case and it is entitled to your verdict. WhyV Kecause the only blâme 
attached to them is that they had not warned hini against the bridge, and 
if the bridge did not hit him, then that absence of warning did not cause his 
death, and there is nothing before you to show that the détendant company 
in any way was responsible for it." 

[2, 3] As stated in the above extract, the only négligence in issue 
was the railroad's alleged failtire to give notice to the deceased of the 
danger caused by thèse bridges. There was évidence that thèse bridges 
were of a peculiar and unusual co' •traction, as noted in our previous 
opinion/ and the question of whether the deceased knew of it in any 
way whatever was submitted to the jury in thèse words: 

"If your iudgment is that he did meet his death in that way, then you come 
to the iiext (juestion, upon which I bave already charged you at sufticient 

1 "This bridge, as it spanned the tracks, was practically in three parts, or, 
as a witness said, it 'is really three bridges,' linked together, having three 
clearances. The sicie élévation of the bridge — that is, the side visible to one 
ap))roaching it by train — was 19 feet 10 inches, a clearance carrying dangers 
inconsideralile, if any. Toward the center of the bridge, at a distance of 
about 12 feet from its side and running its entire leugth, the under part 
abruptly dipped down 2 feet or more, reduciug the clearance to 15 feet 10 
inches. This central hanging structure extended to within 12 feet of the 
other side, where it as abru])tly ascended an equal distance and made the 
clearance for the third part of the bridge the same as that of the first. The 
entire under part of the bridge was blackened by smoke and gases from 
engines. In approaching the structure from a distance, the under portion of 
the bridge appeared to lie one darli plane, as the central hanging part was 
in shadow. When within 'aijout .'10 feet, or perhaps two car lengths, of the 
structure,' by careful looklng, this iiart was discernible. As this central 
depending structure, dark in itsclf, was in the shadow of its latéral éléva- 
tions, there was a question, vigorously controverted, whether its dangers, 
manifestly considérable, were obvious, and therefore whether they were risks 
assumed by the Intestate as incidents to his employmeut." 
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leiiRth, and that is, was he warned by the défendant company of that danger, 
so tliat he miglit look out and take care of himself ? And wlien I say warned, 
I mean warned so as to get that idea Into his head fairly and squarely ; and 
it also means this, as I told you before: It did not hâve to be any warning 
in writing, or any formai warning by this officer or that offlcer or tho 
other officer, but we get right doAvn to the common sensé of It. Did he hâve 
ail the knowledge which the railroad company could hâve given him? Be- 
cause, if he had It, as your common sensé will tell you, it would be a futile 
thlng to require the company to tell him something which he already knew. 
But if, under ail the facts and clrcumstances in this case, you reach the 
Judgment and conclusion that he did not hâve that fa et in his mind, then I 
charge you, as a matter of law, that it was the duty of the défendant com- 
pany to hâve put it into his mlnd, and there is évidence from which you 
can find the négligence of the défendant in this case, and make your flnding 
in favor of the plaintifC." 

This question of notice, we think, was one especially for the jury. 
The bridge was, as we hâve said, of so peculiar and unique a character 
as to create latent and unlooked-for dangers to trainmen. It is true 
the railroad had provided telltales ; but for the court to hâve instructed 
the jury that thèse recognized standard safeguards in and of them- 
selves were a complète fulfillment of the duty of notice would hâve 
been error. The questions of notice given by the défendant and of 
knowledge acquired in any way by the deceased of such dangers was 
submitted to the considération of the jury, as we hâve said, in proper 
terms. When the real atmosphère of the trial is sensed, the case was 
tried and determined upon the two questions of fact : First, whether 
the deceased was struck by an overhanging bridge which had a latent 
and unusual danger; and, second, was the deceased carried under 
such bridge without notice or knowledge of its latent dangers ? 

Without entering upon a discussion of the several assignments of 
error seriatim, we may say that we hâve duly considered them ail, 
and in substance dispose of them in what we hâve said above. 

Finding, therefore, no error in the trial below, the judgment is af- 
firmed. 



MOY KONG CriIU v. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1917.) 

No. 2425. 

1. AtlENS <§=328 — lirMIGKAlION — Ceutificatb. 

A certlticate of identitv, issued pursuant to Act Mav 6. 1S82, c. 126, § 6, 
22 Stat. 60, as ameuded by Act July 5, 1884, c. 220, 23 Stat, 116 (Comp. St. 
1916, § 4293), to a Chinese person entering the L'nited States as a student, 
while declared to be prima facie évidence of the right o£ the person to 
whom issued to enter the country, may be overcome by compétent évi- 
dence that it was fraudulently obtained. 

2. Aliens i®=328 — OiiiNESE Exclusion— Immigration— Certificate. 

Evidence that a Chinese person admitted as a student upon a certlflcate 
Issued pursuant to Act May 6, 1882, § 6, as amended by Act July 5, 1884, 
Immedlately upon his arrivai engages in and continues in employment as a 
laborer, justifies the conclusion that the certificate was obtained by fraud- 
ulent représentations. 

®=)For other casea see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Aliens <®=324 — CiTiNESE Exclusion— Immigration— Certificate. 

Défendant, a Chlnese person, was in 1912 admitted into the United 
States as a student, and the usual certifleate of identity was issued to 
hiin, pursuant to Act May 6, 1882, § 6, as amended by Act July 5, 1884. 
Défendant was then about 18 years old. Two years later he was arrested 
in Chicago while engaged in manual labor in a laundry belonging to liis 
father. It appeared that défendant was out of scliool during bis first 
year's résidence in San Francisco, bis port of entry, for about 20 days, 
and that on his arrivai in Chicago he took up his studies at a private 
school, where he continued until tlie date of his arrest, although he work- 
ed 5 or 6 weeks in lus father's laundry. Held that, as a Chlnese person 
who lawfuUy enters the United States as a student may not be deported 
because he temporarily engages in manual labor while attending school, 
défendant eould not be deported on the ground that he had procured a 
certifleate through fraud, notwithstanding a letter, written by his father, 
stating that he did not bave hini conie to thls country to attend school, 
but to make money; such letter not showing defendant's abandonment of 
his avowed purpose. 

4. Aliens <g==>28 — Chinese Peirsons— Déportation Certieicate. 

A certifleate issued to a Chinese person, pursuant lo Act Slay 6, 1882, § 
6, as amended by Act July 5, 18S4, who was admitted as a student, cannot 
be annulled on mère suspicion or conjecture that the Cliinese person 
fraudulently procured it, but the government bas the burden of proving 
that fact. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of lUinois. 

Déportation proceeding by the United States against Moy Kong Chiu, 
begun befôre a commissioner. From an order of déportation, entered 
by the commissioner, défendant appealed to the District Court, and 
from a judgment on trial de novo, directing déportation, défendant ap- 
peals. Reversed. 

This is an appeal from an order of déportation. The appellant, a Chinese 
person, arrived at the port of San Francisco in June, 1912, then about 18 
years of âge. Ilaving satisfled the immigration authorities that he was of 
the exempt classes, namely, a student, he was duly admitted and the usual 
certifleate of identity istjued to him. In January, 1914, he was arrested in Chi- 
cago by an immigrant inspeetor, while engaged in nmnual labor in a laundry. 
A trial before a commissioner resulted in a flnding that appellant was unlaw- 
fully in the United States, and an order of déportation. An appeal was taken 
to the District Court, where a trial de novo was bad, on April 16, 1916. 

To sustaln the charge that appellant was uidawfully in this country, the 
government introduced évidence to the effect that after attendhig school in 
San Francisco for 4 or 5 months after his arrivai, appellant was arrested, 
after he had been out of school about 3 weeks, on a charge of being a laborer; 
that he was discbarged without trial upon promise being made that déporta- 
tion would not be resisted if he was a gain fouiid away from school and en- 
gaged in labor; that about 5 or 6 months later, in the summer of 1913, he came 
to Chicago, where, in January, 1914, he was arrested, while engaged in manual 
labor in the laundry of his father, Nie Pang ; that he continued to work in 
the laundry for a month after his arrest; that at the time of his arrest he stat- 
ed to the immigration authorities that his father was still in China and sent 
appellant such funds as he needed ; that prior to maklng such sworn state- 
ment he told the inspeetor that he was born in San Francisco, and disowned 
the certifleate of identity found in his possession. The government also Intro- 
duced in évidence two letters, written by Xie Pang, at Chicago, whlch were 
received by appellant at San Francisco, shortly before he came to Cliicago, 

(SsaFor other cases see eame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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and were found in his possession at the time of his arrest. They read as 
follows : 

"ïesterday I recelved your letter and noted what you say about coniing to 
the city and that you hâve to hâve so\ne one slgu for you to go to school. I 
hâve consulted wlth Jung Quon and It cannot be done. The guarantor had 
stated to me recently that after two or three months in school one can conie 
out and work independently and now they want soine one to guarantee you 
corne hère to attend school. I hâve not even a dollar on hand; it is dUBfult 
for me to do. AU the brothers knows that I cannot borrow even one dollar 
from any one. I always hâve some sickness. Although I bave a mouth It is 
difScult for me to speak. If you consult with Yu Mun uncle and Wliig as to 
what way se you can corne out to work independently then write and inform 
me and bave hlm write a letter in Englisb guarantceing that you corne hère 
to attend school. I did not [hâve you] corne hère to attend school but corne to 
make money. If you come hère without any paper or évidence you cannot be 
independent for the inspector will put his hand on you and loolî into the mat- 
ter and it will make things dlfflcult. The guarantor at Hong Kong will get 
baelî the money. Be sure to hâve things flxed in a safe way, get your certifl- 
cate of identity. Jung Iloy and Jung Quon cannot do anything. From the 
time of Qwong Chiu's arrivai I hâve not been In the state of tranquillity or 
bappy even one day. I hâve been worrying about things every moment." 

"I will state that I recelved your letter and noted what you stated in the 
letter about coming to the city and that you bave to sign up before you caîi 
come to the city and that you bave to attend school. It is not the fact that 
you come to attend school. You are to come to work and malie money. Up 
to the présent date the guarantor order you to get bond to go to school. I 
hâve consulted with Jung Quon but it cannot be done. If it is settled get a 
certiflcate for évidence before you come to the city and if you cannot do any 
worli it will be extremely difflcult. I beg a thousand times that you consult 
with Mun Goong Wing uncle and do whatever he thlnk the best. • If Kwong 
Chon cornes to the city be sure write to Yu Ngin uncle bave him send you 
the railroad fare. I bave already spolvcn to him about it and it can be doue. 
If there is any hindranee after you come there the guaranteed money will bave 
to be obtained at Hong Kong. I beg a tliousand times that you bave the mat- 
ter settled safely before you come." 

At the conclusion of the évidence the District Court afilrmed the order of 
déportation and remiinded appellant to the custody of the marshal. Upon this 
judgment error Is assigued, and also because of the admission and exclusion 
of évidence. 

John Elliott Byrne, of Chicago, 111., for api)ellant. 
Charles F. Clyne and Benjamin P. Epstein, both of Chicago, 111., for 
the United States. 

Before BAKER, KOHESAAT, and EA^ANS, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Appellant was admitted to the United States upon a certificate issued 
to him in accordance with section 6 of the act of May 6, 1882 (22 
Stat. 60), as amended by Act July 5, 1884 (23 Stat. 117), and by virtue 
of the provision of article 2 of the treaty between the United States and 
China concerning immigration, dated November 17, 1880 (22 Stat. 827), 
and article 3 of the convention of December 8, 1894 (28 Stat. 1211). 
Said section 6 as amended provides that the certificates issued there- 
under shall be prima facie évidence of the right of the persons to whom 
issued to enter this country, and also provides that such certificates may 
be controverted and the facts therein stated disproved by the United 
States authorities. The prima facie character of such a certificate may 
be overcome by compétent évidence that it was fraudulently obtained. 
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Liu Hop Fong V. United States, 209 U. S. 453, 28 Sup. Ct. 576, 52 L. 
Ed. 888. 

[2-4] Appellant's certificate, being in conformity with the statute, 
was presumptively valid, and constituted prima facie évidence of his 
right to be hère. Whether, therefore, it should be annulled, and he be 
deported, dépends upon whether the évidence warrants the finding that 
he obtained his certificate by fraud or déception, intending to évade the 
exclusion jaws and bccome a laborer. 

Evidence that a person, admitted upon a certificate issued under 
said section 6, immediately after his arrivai engages in and continues 
in employment as a laborer, justifies the conclusion that the certificate, 
though correct in f orm and substance, was obtained by fraudulent rep- 
résentations. United States v. Yong Yew (D. C.) 83 Fed. 832 ; United 
States v. Ng Park Tan (D. C.) 86 Fed. 605 ; United States v. Foo Duck, 
172 Fed. 856, 97 C. C. A. 204; Chain Chio Fong v. United States. 133 
Fed. 154, 66 C. C. A. 220; Cheung Him Nin v. United States, 133 Fed. 
391, 66 C, C. A. 453 ; Ong Seen v. Burnett, 232 Fed. 850, 147 C. C. A. 
44; Lo Pong v. Dunn, 235 Fed. 510, 149 C. C. A. 56; Lui Hip Chin v. 
Plummer, 238 Fed. 763, 151 C. C. A. 613. On the other hand, it is 
well settled that a Chinese person, who lawfully enters this country 
as a student, may not be deported because he temporarily engages in 
manual labor while attending school. See In re Tam Chung (D. C.) 223 
Fed. 801, and cases cited at page 803. 

The évidence produced by the government shows that appellant work- 
ed during a period of about 5 weeks. At the time of his arrest he stat- 
ed that he had been employed in the laundry about a week, and a gov- 
ernment witness testified that lie had seen him working in the same 
laundry on several occasions during the month following his arrest. 
The record shows that he was out of school during his first year's rési- 
dence, at San Francisco, about 20 days, but not that he engaged in 
manual labor there. Upon his coming to Chicago he immediately took 
up his studies at a private school, where he continued to the date of 
his arrest. There is no évidence that he ever ceased going to school 
after he came to Chicago. At the time of his trial he had been in the 
United States nearly 4 years. There was no proof that he worked In 
the laundry until some 6 months after his arrivai in Chicago, or that 
he worked more than 4 or 5 weeks in ail. His employment was not in- 
consistent with the claim that he came to attend school. Under the 
circum stances, the statements contained in the vague and unintelligible 
letters of Nie Pang to the effect that he was not to corne to Chicago to 
attend school, or, as one sentence is translated, "I did not [hâve you] 
corne hère to attend school but corne to make money," cannot be'held 
to establish that appellant came to the United States with the unlawful 
intent of becoming a laborer. The évidence does not show that he in 
fact abandoned the avowed purpose for which he came. The inference 
drawn from thèse letters, in the government's brief, that Nie Pang 
fraudulently procured the issuance of appellant's certificate, is based on 
conjecture, rather than on any clear évidence. Fraud in procuring the 
same cannot, on the facts stated, be imputed to appellant. It was in- 
cumbent upon the government to overcome the légal efifect of appel- 
246 F.— 7 
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lant's certificate by évidence and not by presumption. It ought not 
to be annulled on suspicion and conjecture. See Lui Hip Chin v. Plum- 
mer, 238 Fed. 763, 151 C. C. A. 613; Wong Yee Toon v. Stump, 233 
Fed. 194, 147 C. C. A. 200. In the latter case it is said : 

"After the certlflcate is issued, It Is our view that the burden Is cast upon 
the governnient, in case a proceeding is institut«d to attack it, to show by tes- 
timony whieh the law recognizes as évidence that it should be annulled be- 
fore an order for déportation is warranted. • * * It is tlie privilège of 
the immigration authorities to prove, i£ they can, that the certlflcate is in- 
valld, and that its issue was procured by fraud ; but they are not permitted to 
treat it as a nullity upon mère suspicion and conjecture." 

Notwithstanding appellant's false and inconsistent testimony, we fail 
to find évidence justifying the government's contention that he ob- 
tained his admission through fraud. 

The judgment of the District Court is reversed. 



STONEBERG et al. v. MORGAN, Warden of United States Penitentiary. 

(Circuit Court of Appeals, Eighth Circuit. October 15, 1917.) 

No. 4925. 

1. Statutes <©=>225% — Oonstiîuction wmi Rbfebence to Otiieb Statutes — 

General and Specific Statutes. 

Where an earller act prescribes the punishment for a spécifie class of 
offenses, or otherwise treats of a spécifie subject, that act is not affected 
by a subséquent gênerai law which prescribes the punishment for many 
classes of offenses, including that class treated by the earller spécial law, 
or treats of many subjects, including that treated by the earller spécial 
law ; but, unless a contrary intent Is clearly expressed or undubitably in- 
ferable from the acts, they must stand and be read and coustrued together 
as a single act; the act regarding the spécifie class or subject as the 
law of that class or subject, and the later more eomprehensive act as the 
gênerai law of the classes or subjects not treated by the earlier act. 

2. Aliens <©=»35 — Exclusion of Chinese — Beinginq in IInqualified Cni- 

NESE — Penalty. 

Chinese Exclusion Act May 6, 1882, c. 126, § 11, 22 Stat. 61, as amended 
by Act July 5, 1884, c. 220, 23 Stat. 117 (Comp. St. 1916, § 4298), provides 
that "any person who shall knowlngly bring into or cause to be brought 
into the United States by land, or who shall aid or abet the same, * * • 
any Chinese person not lawfuUy entltled to enter the United States, 
shall be deemed guilty of a misdemeanor, and shall on conviction thereof 
be flned in a sum not exceeding $1,000, and iniprisoned for a term not ex- 
ceeding one year." Immigration Act Feb. 20, 1907, c. 1134, § 8, 34 Stat. 
900 (Comp. St. 1916, § 4253), makes it a misdemeanor, punlshable by a 
fine of not exceeding $1,000, or by imprisonment, to "bring into or land 
in the United States, * « * or * * * attempt * * • to bring 
into or land in the United States." Section 43 of such act (section 4289) 
provides that it "shall not be construed to repeal, alter, or amend exist- 
ing laws relating to the immigration or exclusion of Chinese persons." 
Held, that such act did not apply to the offenses of bringing in, or aiding 
or abettlng the bringing in, of unqualified Chinese aliens, but that such 
offenses were governed by the Exclusion Act, and that the lirait of punish- 
ment therefor was a fine of $1,000 and imprisonment for one year. 

®=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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3, Habeas Corpus ®=328— Gbounds of Eemedy— Prisonek Held Undeh Ex- 
cessive Sestejsice. 

The excess of a sentence bej-ond the jurisdiction of the court which im- 
poses It, in a cuse in which it has ample jurisdiction of the subject-matter 
of the case and of tlie parties, is void, and a prisoner held under such ex- 
cess alone is entitled to his release by habeas corpus. 

Appeal from the District Cotjrt of the United vStates for the Dis- 
trict of Kansas ; John C. PoUock, Judge. 

Habeas corpus by Lorne Stoneberg and Edward Hack against 
Thomas W. Morgan, Warden of the United States Penitentiary at 
Leavenworth, Kan. Order dismissing pétition, and petitioners ap- 
peal. Reversed. 

M. N. McNaughton, of Leavenworth, Kan. (Lee Bond, of Leaven- 
worth, Kan., on the brief), for appellants. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Rob- 
ertson, U. S. Atty., of Kansas City, Kan., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order of 
dismissal of a pétition for a writ of habeas corpus. The claim of the 
petitioners is that they are serving a term of imprisonment for two 
years in the penitentiary under a sentence thereto which the court had 
no jurisdiction to impose upon them because there was no act of Con- 
gress which empowered that court to inflict a sentence of imprison- 
ment for more than one year for the offense with which they were 
charged. The United States asserts the existence of the court's power 
to impose the sentence of two years under section 8 of the Immigra- 
tion Act which was approved February 20, 1907. 34 Stat. c. 1134, 
p. 900 (Comp. St. 1916, § 4253). 

By the Chinese Exclusion Act which was approved July 5, 1884 
(23 Stat. c. 220, p. 117 [Comp. St. 1916, § 4298]), Congress enacted: 

"That any person who shall knowingly bring into or cause to be brought 
Into the TJnited States by land, or wlio shall ald or abet the same, * * * 
any Chinese person iiot lawfuUy entitled to enter the United States, shall be 
deemed guilty of a misdenieanor, and shall on conviction thereof, be flned In 
a sum not exceeding $1,000, and imprisoued for a term not exceeding one year." 

By section 8 of the Immigration Act approved February 20, 1907, 
Congress enacted : 

"That any person, * * * who shall bring into or land in the United 
States, * * * or ^A■llo shall attempt, * * * to l)ring into or land in 
the United States, * * » any aiien * * * not lawfully entitled to 
enter the United States shall be deemed guilty of a mlsdemeanor, and shall, 
on conviction, be puuished by a Ane not exceeding $1,000, or by imprison- 
ment for a term not exceeding two years, or by both such fine and imprison- 
ment for each and every alien se landed or brought in or attempted to be 
landed or brought in." 

It will be noticed that the limit of punishment denounced by the 
Chinese Exclusion Act for bringing in a Chinese person is a fine of 
$1,000 and imprisonment for one year, while the limit of the punish- 

€=:::>For other cases see same topic- & KEY-NUMBCR in ail Key-Numbered Digests & Indexes 
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ment denounced by the Immigration Act for bringing in an alien is a 
fine of $1,000 and imprisonment for two years. The petitioners were 
indicted in two counts — in coimt 1 for bringing into the United States 
"one Mah Chong, alias Mah Gwon Wy, who was then and there an 
alien, * * * and who was not then and there lawfully entitled to 
enter the United States, said Mah Chong, alias Mah Gwon Wy, be- 
ing then and there a Chinese person of Chinese descent, * * * 
and being then and there of the class of aliens excluded from the Unit- 
ed States under the provisions of the Chinese Exclusion Act and of 
the Immigration Act of February 20, 1907," and in count 2 for at- 
tempting to bring the same Chinese laborer into the United States at 
the same time and place that the petitioners were charged in the first 
count with bringing him in. The petitioners were tried, convicted, 
each of them was sentenced to pay a fine of $1,000 and be imprisoned 
in the penitentiary for two years, they were committed to the peni- 
tentiary at Leavenworth, and hâve been serving their sentences ever 
since July 25, 1916. 

The indictment charged the offense denounced by the Chinese Ex- 
clusion Act, for which the authorized punishment was imprisonment 
for one year, and also the offense under the Immigration Act, for 
which the authorized punishment, if that act applies to the bringing 
in of a Chinese laborer, was two years, and the court inflicted im- 
prisonment for two years under the latter act. The Chinese Exclusion 
Act in the year 1884 created the offenses of bringing into the United 
States a spécifie class of aliens, Chinese persons not lawfully entitled 
to enter the United States, and of aiding and abetting such an act, 
and fixed the punishment for each offense at a fine of not exceeding 
$1,000 and imprisonment for not exceeding one year. The Immigra- 
tion Act by its terms created the offense of bringing into the United 
States any alien not lawfully entitled to enter the United States, and 
of attempting so to do, and fixed the punishment for each offense at 
a fine not exceeding $1,000 and imprisonment for not exceeding two 
years, and then expressly provided "that this act shall not be construed 
to repeal, alter or amend existing laws relating to the immigration 
or exclusion of Chinese persons, or persons of Chinese descent." Sec- 
tion 43, 34 Stat. p. 911 (Comp. St. 1916, § 4289). There were, there- 
fore, when the offenses of the petitioners were committed, two laws 
in force ; one denouncing the bringing of a spécifie class of aliens, 
unqualified Chinese, into the United States, under a penalty of a 
possible imprisonment of one year, and one denouncing the bringing 
in of unqualified aliens of ail classes, under a penalty of a possible 
imprisonment of two years. It certainly was not the intention of 
Congress, or the effect of thèse laws, to authorize the court to punish 
one who brought in a Chinese person by an impi-isonment of three 
years — one year because the défendant brought in a Chinese person, 
and two years because he brought in the same Chinese person an alien. 

[1] What, then, is the true construction and effect of two laws, 
the earlier of which treats of a spécifie class or subject, and the lat- 
ter of which treats generally of many classes or subjects, including 
that treated in the earlier act, without repealing that act. The an- 
swer is : Where an earlier act prescribes the punishment for a spécifie 
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class of offenses, or otherwise treats of a spécifie subject, that act 
is not affectée! by a subséquent gênerai law which prescribes the 
punishment for many classes of offenses, including that class treated 
by the earlier spécial law, or treats of many subjects including that 
treated by the earlier spécial law; but, unless a contrary intent is 
clearly expressed or indubitably inferable from the acts, they must 
stand and be read and construed together as a single act, the act re- 
garding the spécifie class or subject as the law of that class or subject, 
and the later more comprehensive act as the gênerai law of the 
classes or subjects not treated by the earlier act. Cook County Na- 
tional Bank V. United States, 107 U. S. 445, 450, 451, 2 Sup. Ct. 561, 
27 h. Ed. 537; Frost v. Wenie, 157 U. S. 46, 48, 15 Sup. Ct. 532, 
39 h. Ed. 614; State y. Stoll, 17 Wall. 425, 430, 431, 436, 21 L. Ed. 
650; Board of Commissioners v. ^tna Life Insurance Co., 90 Fed. 
222, 227, 32 C. C. A. 585, 590; Christie-Street Commission Co. v. 
United States, 136 Fed. 326, 333, 69 C. C. A. 464, 471 ; United States 
V. Ninety-Nine Diamonds, 139 Fed. 961, 965, 72 C. C. A. 9, 13, 2 E. 
R. A. (N. S.) 185 ; City Realty Co. v. S. R. H. Robinson Contract- 
ing Co. (C. C.) 183 Fed. 176, 181 ; Hemmer v. United States, 204 Fed. 
898, 906, 908, 123 C. C. A. 194, 202, 204; Priddy v. Thompson, 204 
Fed. 955, 959, 123 C. C. A. 277, 281 ; Sweet v. United States, 228 
Fed. 421, 426, 143 C. C. A. 3, 8; Soliss v. General Electric Co., 213 
Fed. 204. 208, 129 C. C. A. 548, 552; Kingv. Pomeroy, 121 Fed. 287, 
294, 58 C. C. A. 209, 216; United States v. Healey, 160 U. S. 136, 
147, 16 Sup. Ct. 247, 40 L. Ed. 369; United States v. Greathouse, 166 
U. S. 601, 17 Sup. Ct. 701, 41 L. Ed. 1130; Townsend v. Little, 109 
U. S. 504, 512, 3 Sup. Ct. 357, 27 L. Ed. 1012; Pétri v. Creelman 
Lumber Co., 199 U. S. 487, 496, 499, 26 Sup. Ct. 133, 50 h. Ed. 281 ; 
Ex parte United States, 226 U. S. 420, 424, 33 Sup. Ct. 170, 57 L. 
Ed. 281. 

In Frost v. Wenie, 157 U. S. 46, 58, 15 Sup. Ct. 532, 536 (39 E. Ed. 
614) Congress by the act of May 28, 1880 (21 Stat. 145, c. 108), of- 
fered the lands north of the Atchison Railroad in the abandoned Ft. 
Dodge military réservation to actual settlers having the qualifications 
of pre-emptor, The subséquent act of December 15, 1880 (21 Stat. 
311, c. 1), by its terms offered ail the lands in that réservation to actual 
settlers having the qualifications of homesteaders. The Suprême Court 
held that the later act had no application to the lands treated by the 
earlier act. It said : 

"It Is to be observed that, ulthough the words of the act of December 15, 
1880, are broad eiioiiKh, if llterally Interpreted, to embrace ail the lands with- 
in the abandoned Ft. DodKe military réservation north of the Atchison Rail- 
road, there are no words in it of express repeal of any former statute. It is 
well settled that repeals by implication are not to be favored, and wliere two 
statutes cover, in whole or in part, the same matter, and ai'e not absolutely 
irreconcilable, the dnty of the court — no pnrpose to repeal being clearly 
expressed or indicated — is, if possible to give effect to both." 

In Christie-Street Commission Co. v. United States, 136 Fed. 326, 
328, 69 C. C. A. 464, the time within which actions on claims for the 
repayment by the United States of internai taxes illegally collected 
which had been presented to and had not been allowed by the Com- 
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missioner of Internai Revenue, was limited to two vears by Act June 
6, 1872, c. 315, § 44, 17 Stat. 257 (Revised Stat. § 3227 ; 2 U. S. Comp. 
Stat. 1901, page 2089 [Comp. St. 1916, § 5950]). Bv section 1 of Act 
March 3, 1887, c. 359, 24 Stat. 505 (1 U. S. Comp. Stat. 1901, pp. 752, 
753), the time within which actions might be brought on ail claims 
against the United States founded upon the Constitution of the United 
States, or any law of Congress, except for pensions, or upon any 
régulation of an executive department, or upon any contract with 
the United States, or for damages for tort, was limited to six years. 
The Commission Company insisted that the later gênerai law ap- 
plicable to many classes of claims, including by its ternis those treat- 
ed in the earlier act of 1872, repealed or so modified that act that the 
time within which actions on claims specified therein might be brought 
within six years, and were not limited to two years after their ac- 
crual. But this court overruled that contention and said : 

"Spécifie législation npon a particular subject Is not affected by a gênerai 
law upon the same subject, unless it clearly appears that the provisions of 
the two laws are so répugnant that the legislators must hâve intended by 
the later to modify or repeal the earlier act. The spécial act and the gênerai 
law must stand together, the eue as the law of the particular subject, and the 
other as the gênerai lavr of the land. Gowen v. lïarley, 56 Fed. 973, 978, 97&, 6 
C. O. A. 190, 196; State v. StoU, 17 Wall. 425, 486, 21 L. Ed. 650; Board of 
Oommissioners of Seward County v. iEtna Life Ins. Co., 32 C. C. A. 585, 590, 90 
Fed. 222, 227 ; The Distilled Spirits, 11 Wall. 356, 365, 20 L. Ed. 167. * * * 
'AU statutes in pari materla are to be read and construed together, as if they 
formed part of the same statuCe, aud were enacted at the same time.' Potter, 
Dwar. St. 145." 

[2] In the case at bar the two acts under considération are not ir- 
reconcilable. The Chinese Exclusion Act may cover and govern the 
offenses of bringing and aiding or attempting to bring into the Unit- 
ed States unqualified Chinese aliens, and the Immigration Act may 
cover and govern the offenses of bringing and aiding or attempting 
to bring other unqualified aliens into the United States, and thus both 
may stand together and each may bave effect. No repeal of sec- 
tion 11 of the Chinese Exclusion Act may be implied in this case 
because (1) the two acts may thus stand together and each may hâve 
its legitimate effect, and (2) because section 43 of the Immigration 
Act expressly provides that that act shall not bave the effect to re- 
peal any of the provisions of the Chinese Exclusion Act. The un- 
avoidable conclusion is that the offenses of bringing in, or aiding, 
abetting, or attempting to bring unqualified Chinese aliens into the 
United States, are governed by and punishable under the Chinese Ex- 
clusion Act only, the Immigration Act is inapplicable thereto, the 
District Court that sentenced the petitioners was without lawful pow- 
er or authority to impose upon them a sentence of imprisonment for 
a longer term than the single year prescribed by the Chinese Exclu- 
sion Act, and as they hâve served that year they are entitled to their 
discharge upon payment of their fines, or relief from imprisonment 
on account of such fines, pursuant to sections 1042 and 5296, Re- 
vised Statutes (3 U. S. Comp. Stat. 1916, § 1706; 10 U. S. Comp. Stat. 
1916, § 10138). 
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[3] The excess of a sentence beyond the jurisdiction of the court 
which renders it, in a case in which it has ample jurisdiction of the 
subject-matter of the case and of the parties, is as void as a judg- 
ment in a case in which the court has no jurisdiction, and a prisoner 
held under such excess alone is entitled to his release by writ of 
habeas corpus. Ex parte Lange, 18 Wall. 163, 176, 178, 21 L. Ed. 
872; Munson v. McClaughry, 198 Fed. 72, 77, 117 C. C. A. 180, 185, 
42 L. R. A. (N. S.) 302, and the cases there cited; O'Brien v. Mc- 
Claughry, 209 Fed. 816, 820, 126 C. C. A. 540, 547. 

The order which dismissed the pétition for a writ of habeas corpus 
herein must therefore be reversed, and this case must be remanded 
to the court below for further proceedings not inconsistent with the 
views expressed in this opinion. 

It is so ordered. 



MITCHELL V. LELAND CO. et al. * 

(Circuit Court of Appeals, Ninth Circuit. November 19, 1917.) 

No. 2932. 

1. Execution i®=329 — Corporate Stock— Statute. 

Rem. & Bal. Code Wash. § 3693, déclares that corporate stock shall be 
deemed personal property, that no transfers shall be valid, except between 
the parties, until tlie same shall hâve been entered on the books of the 
Company in a maniier designated. Section 518 déclares that ail property, 
real and persoual, shall be liable to exécution; while section 578 pro- 
vides that property shall be levied on In like manner and vifith like effect 
as slmilar property is attached. Section 659 déclares that personal prop- 
erty capable of manual delivery shall be attached by taking into custody, 
and corporate stock or shares by leavlng with the président or other head 
of the corporation a copy of the writ, and a notice stating that such stock 
is attached. JieXâ., that such statutes are applicable only to local cor- 
porations, and do not provide auy means for reaching shares of stock In 
forelgn corporations. 

2. Execution <S='29 — Corporate Stock. 

Certlfleates of stock in a foreign corporation are personal property 
■withln the above statutes on exécution aud attachment, and if physically 
withln the state ma y be levied upon and sold pursuant to such statutes. 

3. Corporations ©=3l33 — Tbansfer op Stock — Compblling Kegistkation — 

Clean Hands. 

Défendant, a résident of Montana and the owner of corporate stock, 
having disposed of it to M., entered into ;i ontract providing for the return 
of the stock. While défendant and M. v\ere closing up their settlement, 
and after M. had delivered to défendant the certificate, he snatched the 
certificate from défendant, aud thereafter assured défendant it had been 
lost. M. assigned the contract with défendant to his brother, -who Instl- 
tuted suit thereoii in the state of ^Vashington. Judgment was assigned to 
another and the ceitlficate of stock was sold under exécution, being bought 
In by plaintiff for the l)eneflt of the assignée of the judgment. After the 
sale M. assigned his interest in the certificate to the assignée of the Judg- 
ment. It did not appear in whose possession was the certificate of stock 
when levied upon by the sheriff. lleld., in view of the fact that the cer- 
tificate eould hâve been attached only by garnishment proceedings, if in 
the hands of any one other than the judgment creditor, that the levy did 

®=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered DIgests &■ Indexes 
'Kehearing denled Januarjr 7, 1918, 
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not disclose in wliose hands was the certlflcate, and tliat M.'s assignment 
ot his interest to the assignée of the judgment came aftor the saie, the 
preteiided saie must be treated as part of a scheme to divest défendant of 
his owuerslili) in the stoclc, and plaintiff, not eoming with clean hands, is 
not entltied to the aid of equity to couipel registration of his certilicate. 

4. Equity <S=>63(1) — Maxims. 

To obtain ecjiiitabie reiief, one mnst come into court with ciean hands. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana; Geo. M. Bourquin, Judge. 

Action by Walter B. Mitchell against the Deland Company, a cor- 
poration, and others. From a decree for défendants, plaintiiï appeals. 
Affirmed. 

Tliis case was tried in tiie court beiow as an eqnitabie action. The simpie 
facts are thèse: S. O. Leland was, on March 6, 1912, the owner of 50 shares 
of the capitai stoeli of tlie Leland Company, a Montana corporation, havins its 
principal place of business at Gardiner, Mont., evidonced by certificate of stock 
No. 1 of tlie corporation. On that day Leland transferred tlie stock to one 10. 
C. Murphy, by executiug an assigiunent indorsed on the back of the certilicate, 
in exchange for some real and personal property. Tliereafter, on May 1, 1912, 
Leland and Murphy entered into a written coutract for the fuU adjustment and 
settlement of ail différences between them, whereby Murphy agreed to transfer 
and deliver to Leland a certain piano for $100, also the 50 sliares of stock, and 
Leland agreed to couvey to Murphy by quitclaim certain real estate, being tlie 
sanie as formerly conveyed by Murphy to Leland for the stock in the flrst in- 
stance, and eacli covenanted to release the other from ail clalms of every kind 
and nature, and acknowledged full satisfaction of ail such claims. Subsequent- 
ly this contract was assigued to one John E. Murphy, and action was insti- 
tuted by him against Leland and wife upon the contract, in the superior court 
of the State of Washington for Spokane county, evidently to recover the .$100, 
the stlpulated considération for the piano, for it was alleged that the contract 
had bèen carried out, except the payment of said $100. Tlie case went by de- 
fault, and a judgment was made and rendered against the défendants in tliat 
action for $105.50 and costs. The judgment was assigned to one A. Coolin, 
and exécution issued. The sherifC's return shows that he levied on certilicate 
No. 1 for 50 shares of the capital stock of the I^eland Company, and noticed 
the same for sale, and sold it to A. Coolin, and gave the purchaser a certili- 
cate of sale. 

Walter B. Mitchell, the plaintiff and appellant herein, clainiing to be the 
owner and holder of the stock, acquired from Coolin, instituted the présent 
action against the Leland Comr)any to re<iuire the conipany to transfer the 
stock to plaintiff on its books. ïhe coniplaint was amended so as to Sound in 
conversion. The amended complaint was eventually ignored by ail parties 
and the court, and the trial proeoeded as in equity upon the original complaint. 
l^eland testified touclilng the exécution of the contract as foUows: "That lie 
had conipleted his contract with Murphy, deeded certain realty to Murphy and 
delivered Murphy a clieck for $100. Thereupon Murphy dellvered the share 
certificate iu question to him without any written assigument. Immediately 
liowever, Murphy demanded other money from me, and, upon my refusing to 
pay, Murphy wrested the share certificate from my hands, and thereafter, ou 
iny repeated demaiid for it, he assured me that it was lost." Mitchell, testi- 
fying in his own behalf, produced the certificate, and related that it was de- 
livered to him at the sale of the same conducted by the sherifï, as he bid in 
the stock in the name of Coolin. 

Walter B. Mitchell, of Spokane, Wash., in pro. per. 
Fred L. Gibson, of Livingston, Mont., and C. B. Nolan, of Helena, 
Mont., for appellees. 

^=»For other cases see same topic & KEY-NUMBER in ail Kev-Kumbered Digests & Indexes 
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Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The plaintiff claims title to the stock, which he avers he acquired 
through sheriff's sale on exécution issued in the case instituted in 
the Washington state court. Whether he has a good title dépends 
upon two things, namely, the regularity of the alleged levy and the 
good faith exercised in closing the contract between Leland and E. C. 
Murphy whereby the stock was to be restored to Leland in exchange 
for certain real estate which Leland was to reconvey to Murphy. 

[1] It is earnestly insisted by plaintiff that the certifîcate of stock 
is Personal property within the purview of the laws of the state of 
Washington, and that it was subject to levy and sale under exécution, 
although the certificate was physically within a state other than that 
in which the corporation issuing the stock was organized and had its 
principal place of business. It is declared by the statutes of Wash- 
ington (chapter on Corporations and Organization Thereof) that the 
stock of the company shall be deemed personal estate, but that no 
transfer thereof shall be valid, except between the parties thereto, until 
the same shall hâve been entered upon the books of the company in a 
manner designated. Section 3693 (4261) Rem. & Bal. Ann. Codes and 
Statutes of Washington. Ail property, real and personal, is made 
liable to exécution (section 518 [5200]), and it is provided that: 

"Property shall be levied on In like manner and witli like effect as similar 
property is attached." Section 578 (5269), Id. 

It is further provided that personal property capable of manual de- 
livery shall be attached by taking into custody, and stock or shares, 
or interest in stock or shares, of any corporation, by leaving with the 
président or other head of the same, etc., a copy of the writ, and a 
notice stating that the stock or interest of the défendant is attached in 
pursuance of such writ. Section 659 (5362), Id. Garnishment is 
provided for, the proceeding for which is practically through an 
auxiliary action against the garnishee. Section 680 (5390) et seq. 

It is hardly necessary to observe that the régulations relating to 
corporate stock, and the manner of its levy and sale on exécution, 
are local to the state, and hâve no référence to corporate stock gen- 
erally. "We," says the Suprême Court of Washington, "hâve no law 
authorizing the sale of the stock of a foreign corporation." Daniel 
V. Gold Hill Mining Co., 28 Wash. 411, 426, 68 Pac. 884, 890. The 
court was there speaking of a sale on exécution. In the same case 
a broader assertion is made by the court, as follows : 

"Stock in a corporation cannot lie seized on exécution and sold unless au- 
thorized by an express statute, and, where such sale is anthorized, the authori- 
ty extends only to the stock of corporations existing in that state, and not to 
that of corporations in other states." 

[2] This would seem to preclude plaintiff's contention, but he argues 
that certificates of stock may nevertheless be subject to levy and sale. 
Sonie authorities elsewhere support his view. See Simpson v. Jersey 
City Contracting Ce, 165 N. Y. 193, 58 N. E. 896, 55 L. R. A. 796; 
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Puget Sound Nat. Bk. of Everett v. Mather et al., 60 Minn. 362, 62 
N. W. 396. By thèse cases garnishment of certificates of stock in 
the hands of pledgees was upheld, and the basis of the holding is the 
affirmation that certificates of stock are personal property, and that 
they are so treated in business relations and by common acceptation, 
as well as in the eye of the law; that they are sold in the market, 
are transferred as collatéral security, and are used in various ways 
as property; they pass by delivery from hand to hand, and are the 
subject of larceny. The contrary doctrine is concisely stated in Clark 
and Marshall on Private Corporations, § 378h, as follows: 

"Shares of stock cannot be taken on exécution or attaehment by levying 
upon or seizing the eertiflcate only, and a court can acquire no jurlsdiction 
over stock by virtue of an attaehment merely because the eertiflcate of stock 
is within its jurisdietion." 

We incline to the view that corporate stock is personal property with- 
in the intendment of the Washington statutes on exécution and at- 
taehment, and is subject to levy and sale, if regularly and properly made 
and executed. This means that the certificates of stock must be 
physically within the state, and the levy and sale made in pursuance 
of the provisions of the local statutes dealing with the subject. If 
A., being in a state other than the résidence of a corporation, has in 
his possession certificates of stock of such corporation belonging to 
B., and C. sues B. on a legitimate demand, there seems to be no good 
reason why C. may not garnishee the stock in the hands of A., under 
gênerai statutes providing for the attaehment by garnishment pro- 
ceedings of personal property, unless inhibited by express déclaration. 

[3, 4] But that is not the présent case. The évidence shows that, 
when Leland and E. C. Murphy were closing up their settlement, and 
after Murphy had delivered the certificate of stock to Leland and mat- 
ters had been adjusted according to agreement, Murphy snatched the 
certificate away from Leland. Subsequently the contract between Le- 
land and E. C. Murphy was assigned by the latter to John E. 
Murphy. This assignment was on June 20, 1912. The action by 
John E. Murphy against Leland and wife in the state court 
was filed April 8, 1913. Judgment was entered the same day. John 
E. Murphy assigned the judgment to A. Coolin April 30, 1913. Ex- 
ecution issued May 1, the supposed levy was made on the same day, 
and the pretended sale took place May 12, 1913. The record shows, 
further, that later, to wit, on May 21, 1913, E. C. Murphy assigned 
ail his right, title, and interest in the certificate to A. Coolin. 

The query is: Where was the certificate of stock at the time of 
the pretended levy? Presumably it was in the hands of Coolin, who 
was then the judgment creditor by assignment of the judgment; E. C. 
Murphy having, previous to the institution of the action, assigned 
the contract of John E. Murphy, which would carry ail interest in the 
certificate with" it. True, E. C. Murphy assigned to Coolin; but 
this assignment was after the alleged sale, and was only of his in- 
terest in the certificate. Fie pretended to Leland that the certificate 
was lost. Now, if the certificate was in the hands of a person other 
than the judgment creditor, it could be attached only through gar- 
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nishment process, and there is no pretense that it was so attached. 
The only other way that the sheriff could attach the certificate was by 
taking the same into his possession. The return déclares that he levied 
upon it. But this is only a conclusion. It should hâve stated the man- 
ner of the levy. Mitchell says that the certificate was delivered to 
him at the sale, as he bid it in for Coolin. As to whether it was de- 
livered to him by the sheriff, there is only a bare inference. If so de- 
livered to him, the inquiry is : How and from whom did the sheriff 
get it? Did Coolin hand it to him? 

It is unnecessary to pursue the discussion further. It is manifest, 
along with the manifold irregularities attending the pretended levy 
and sale, that the procédure adopted was devised for divesting Le- 
land of the title to his stock, after Murphy had, by violence and tres- 
pass and without right, snatched the possession of it from him, and 
must be considered and held to be a part of a concerted attempt to de- 
spoil Leland of property rightfully his. Parties must not expect re- 
lief in equity, unless they corne into court with clean hands. 

Decree affirmed. 



TJNITED STATES v. DELAXO et al. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1917.) 

No. 2424. 

1. Master and Servant <S=3l3 — Hours of Service Act— Construction. 

Tlie proviso of Hours of Service Act Mardi 4, 1907, c. 29.39, § .3, 34 Stat. 
1416 (Comp. St. 1910, § 8679), declaring tliat Its provisions sliall not apply 
in case of casualty or unavoidable accident, or act of God, ex tends to ail 
employés, including telegraph operators or train dispatcliers, whose hours 
are prescribed and affected by the act. 

2. Masteb and Servant <®=j13 — Hours of Service Act — Opération of Rail- 

EOAD. 

Hours Of Service Act, § 2 (Comp. St. 1916, § 8678), déclares that it shall 
be unlawful for any conimon carrier to permit or requlre any operator, 
train dispatcher, or other employé who by the use of telegraph or télé- 
phone dispatches delivers orders affecting train movements, to be or re- 
main on duty for longer than 9 hours in ail offices and stai;ions continu- 
ously operating, nor for longer than 13 hours in oiiices and stations, etc., 
operated only in the daytime, except in case of emergencj', vvhen the em- 
ployés may be permitted to remain on duty for 4 additional hours. A 
railroad company maintained a night and day telegraph station at a small 
village, employlng three operators; each operator woridng elght hours. 
On her way to work to relieve an operator who had been on duty nearly 
eight hours, one of the operators became vlolently 111 and fainted, and 
was unable to discharge her duty; the one then on duty reniaining. He 
then communleated with the chief operator, who sent a relief operator, 
who could not arrive, if the trains were on schedule, until after such oper- 
ator had been on duty for 15 hours contlnuously. The third operator, 
though within 10 minutes' walk of the station, was not called to relieve 
the operator then on duty, who remained on duty for more than 15 hours. 
Held that, as such operator was kept on duty 15 hours, the carrier could 
BOt escape under the proviso in section 2, If the suddcn sickness of the 
operator coming on duty was an emergency. 

®=jFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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3. Master and Servant <®=3l3 — Opération or Railroad — IIours or Service 

AcT — ^Opération. 

In such case. If the siekiiess of the operator coming on duty be (reated 
as an nnavoidable ciasualty, withln Hours of Service Act, § 3, relleving 
the carrier froni peiialties where violations occur because of casualty 
or unavoldable accident, or act of God, the carrier cannot cscape, for it 
might hâve called the thlrd operator, instead of keeplng the one then on 
duty contlnuously in service untll the arrivai of the relief operator, and in 
that way avolded exceedlng the IS-hour lirnit prescribed by section 2. 

4. Master and Servant <S= 13— Opération of Katlroad— Hours of Service 

Act — Opération. 

For a railroad compaiiy to excuse a violation of the Hours of Service 
Act on the ground that it resulted frora a casualty or act of God, wltliin 
the exception prescribed by section 3, it must appear tliat the Company, 
after the casualty became known, exerclsed a high degree of diligence to 
avold violation. 

In Error to the District Court of the United States for the District 
of Indiana. 

Action by the United States against Frederick Delano and others, 
receivers of the Wabash Railroad Company. There was a judgment 
for défendants, and plaintiff brings error. Reversed and remanded, 
with directions. 

L. Ert Slack, of Indianapolis, Ind., and PhiHp J. Doherty, of Wash- 
ington, D. C, for the United States. 

Allison E. Stuart, of La Fayette, Ind., for défendants in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. This action is brought by the government 
to enforce the Hours of Service Act, enacted March 4, 1907, entitled 
"An act to promote the safety of employés and travelers upon railroads 
by limiting the hours of service of employés thereon" (sections 8678, 
8679, U. S. Comp. Stat. 1916), and was tried by the court without a 
jury upon stipulation of the parties and upon an agreed statement of 
f acts. The material facts agreed upon are as f ollows : 

Défendant on June 18, 1913, maintained a night and day telegraph 
station at Ashley-Hudson, Ind., a small village, and employed three 
operators, Edson, Shepard, and Butler ; the former going on duty at 1 
p. m., and each operator working eight hours. On this day Operator 
Shepard, while on her way to work at about 8 :30 p. m., became "vio- 
lently ill and fainted," and "thereby became and was unable to assume 
and discharge her duties as such operator." Edson continued his serv- 
ice, and notified the chief operator at Montpelier, Ohio, at 9 :30 p. m. 
of the illness of Shepard. There were no relief operators obtainable 
at Ashley-Hudson, but Operator Butler Hved within 10 minutes' walk 
of the station. He was not called to relieve Edson. 

The nearest relief operator was one Smith, located and employed at 
the city of Montpelier, Ohio. Immediately upon receiving notice of 
Shepard's illness, the chief dispatcher sent Smith to Ashley-Hudson 
on the first available train, which left at 2 a. m. on June 19th, and 
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arrivée! at Ashley-Hndson at 4 a. m. Smith assumed his duties im- 
mediately upon his arrivai. 

Two questions are submitted: (a) Does the proviso of section 3 of 
this act relate to telegraph operators? (b) If so, does the évidence 
establish a défense under the emergency clause of section 2, or the casu- 
alty or unavoidable accident proviso of section 3? 

[1] The government's contention that the proviso of section 3 does 
not apply to telegraph operators or train dispatchers must be overruled 
upon the authority of United States v. Missouri Pacific R. R., 213 Fed. 
169, 130 C. C. A. 5 ; San Pedro, L. A. & S. L. R. R. v. United States, 
220 Fed. IZl, 136 C. C. A. 343 ; United States v. Atlantic Coast Line 
Co. (D. C.) 224 Fed. 160; United States v. N. Y., O. & W. Ry. (D. C.) 
216 Fed. 702. We think it was the intention of Congress to make the 
proviso appearing in section 3 of the act apply to ail employés afïected 
by the act. 

[2-4] But defendant's contention that the évidence fully justified 
the excess service on the part of Edson cannot be accepted. Whether 
we deem the sudden illness of the operator as "a case of emergency," 
within the proviso of section 2, or "a case of casualty, unavoidable 
accident or the act of God," within the provision of section 3, the re- 
suit must be the same. If the sickness was such "an emergency" as is 
specified in the proviso of section 2, still the carrier is not excused in 
the présent case, for the operator was kept on duty 15 continuons hours, 
or 2 hours more than the maximum period allowed in "a case of emer- 
gency" by section 2. 

If it be admitted that the sudden and unexpected illness of Operator 
Shepard was "a casualty," within the language of the proviso in section 
3, then it appears in this case that the carrier failed to exercise that 
high degree of diligence required of it under such circumstances. The 
degree of diligence required of the carrier under such circumstances 
has been announced in the following cases : Atchison, Topeka & S. F. 
R. R. Co. V. United States, 220 Fed. 748, 136 C. C. A. 354; San Pedro, 
L. A. & S. L. R. R. v. United States, 220 Fed. 737, 136 C. C. A. 343 ; 
United States v. Atchison, Topeka & S. F. R. R. Co. (D. C.) 236 Fed. 
154; Northern Pacific R. R. v. United States, 213 Fed. 577, 130 C. C. 
A. 157; Chicago & N. W. R. R. v. United States, 234 Fed. 268, 148 C. 

C. A. 170; Baltimore & Ohio R. R. v. United States, 242 Fed. 1, 

C. C. A. . See, also, Indiana Harbor Belt Ry. v. United States, 

244 Fed. 943, C. C. A. , decided by this court July 24, 1917. 

In the présent case the carrier knew that the relief operator, Smith, 
could not reach Ashley-Hudson until 4 a. m., or until after Edson had 
been on continuons duty for 15 hours. Any delay in the train service 
would hâve increased this period. On the other hand, Operator Butler 
was within 10 minutes' walk of the station and was available for the 
relief of Edson. He could hâve gone on duty at 12 o'clock, and his 
service thereafter, until Smith arrived, or even for a longer period, 
would not hâve been violative of the statute, and would hâve been con- 
sistent with the purpose and object of the act, which was to secure 
greater safety to passengers and employés through the shortening of 
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the continuous hours of service of railvvay employés. Upon tlie stîpu- 
lated statement of facts we conclude the carrier failed to establish dili- 
gence in not calling Butler after it learned of the sickness of Shepard. 
Judgment is reversed, and the cause remanded to the District Court, 
with directions to enter judgment in plaintiff's favor. 



YOUNG TI V. UNITED STATES. 

SOO KAN V. SAME. 

(Ch-cult Court of Appeals, Thlrd Circuit. November 1, 1917.) 

Nos. 2255, 2256. 

1. CiTIZF.NS <S=».3 — CÏIINESE BORN IN UNITED STATES. 

Chlldren born in the United States of Chlnese parents domielled there- 
in are dtizens. 

2. Aliens <S=»32(8) — Chinese Peksons — Déportation. 

In a suit for déportation of Cbinese laborers, who under Act May 5, 
1892, c. 60, 27 Stat. 25 (Comp. St. 1916, §§ 4.315-4.'523), had the burden of 
establlshing thelr right to remain, évidence hcld Insuffieient to establish 
the right of such persons to remain In: the United States, not establlshing 
that tiiey were chlldren born in the United States of Chinese parents. 

Appeal f rom the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Déportation proceedings by the United States against Young Ti, alias 
Yok Ti, alias Lee Yok Ti, ascertained to be Lee Yung Dye, and against 
Soo Kan, alias Lee Soo Kan. From orders of déportation, separately 
entered after a joint hearing, défendants appeal. Afifirmed. 

John W. Dunkle and N. S. Williams, both of Pittsburgh, Pa., for 
appellants. 

E. Lowry Humes, U. S. Atty., and Daniel S. Horne, Asst. U. S. 
Atty., both of Pittsburgh, Pa. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. Thèse are appeals from two orders of 
déportation separately entered by the District Court after a joint hear- 
ing. Chinese Exclusion Acts (Act Oct. 1, 1888, c. 1064, 25 Stat. 504 
[Comp. St. 1916, §§ 4303-4305] ; Act May 5, 1892, c. 60, 27 Stat. 25 
[Comp. St. 1916, §§ 4315-4323] ; Act Nov. 3, 1893, c. 14, 28 Stat. 7 
[Comp. St. 1916, §§ 4320-4324]). The cases raise no questions of law, 
the one issue being the place of the défendants' nativity. 

[1, 2] The défendants were Chinese laborers charged upon arrest 
with being unlawfuUy within the United States. 25 Stat. 504. They 
met the charge by the claim that they were born in the United States of 
parents domiciled hère and are therefore citizens of the United States. 
Louie Lit V. United States, 238 Fed. 75, 151 C. C. A. 151. The stat- 
ute having placed upon them the burden of establlshing by affirmative 
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évidence, to the satisfaction of the judge, their lavvful right to remain 
in the United States (27 Stat. 25 ; Louie Dai v. United States, 238 Ked. 
68, 151 C. C. A. 144; Woo Vey v. United States, 242 Fed. 838, — 

C. C. A. ), tliey proceeded to prove their birth in this country sub- 

stantially as f ollows : 

They represented themselves to be brothers of the âges of twenty- 
six and twenty-eight years respectively, and showed by the testimony 
of a number of witnesses that they had been in this country for twelve 
years immediately preceding their arrest. 

This testimony proves satisfactorily the défendants' présence in this 
country during the later years of their lives, but unlike testimony in 
Louie Lit V. United States, 238 Fed. 78, 151 C. C. A. 151, it does not 
go back sufficiently close to the date of their birth to raise an inference 
of their birth in this country. This testimony, therefore, does not sup- 
port the issue. 

Their évidence bearing directly upon their claimed birth in this coun- 
try was not, we think, of the kind required by statute to establish that 
fact to the "satisfaction" of the judge. Louie Dai v. United States, 
238 Fed. 68, 151 C. C. A. 144. They produced two birth certificates 
procured for them from the records of the Vital Statistics Department 
of Chicago by one Dr. Jin Fuey May, to whom they paid $275 for this 
service. Thèse certificates are copies of birth reports duly filed in the 
appropriate bureau of that city, and show among other things the birth 
of a maie child on February 4, 1887, and of another maie child on June 
7, 1889; places of birth; name of father, Lee Wung, a Chinese; name 
of mother. Dora Johnas Wung, a German; name of midwife, etc. 
The défendants attempted to identify themselves with ail things shown 
in thèse birth reports, claiming that they are the children there reported 
to bave been born on the dates shown, and that the parents there named 
are their parents. Lee Sing, an alleged brother of Lee Wung, the 
alleged father of the défendants, testified in accord with the birth cer- 
tificates. 

Opposed to this, the government produced two witnesses, represent- 
ing themselves to be children of the same Lee Wung and his German 
wife, Dora Johnas Wung. One of thèse witnesses, a daughter, testi- 
fied to the birth in Chicago of two maie children of her parents, Lee 
and Dora Wung, upon the précise dates named in the certificates, and 
the other, a son, testified that he is the maie child born upon the date 
mentioned in the earlier certificate, February 4, 1887. Both testified 
that Lee and Dora Wung, the parents named in the birth certificates, 
were their parents, that the défendants were not children of thèse par- 
ents, and that the défendants were whoUy unknown to them. The 
failure of the mother to testify was explained upon the ground of ill- 
ness. The testimony of the children claiming to be the real children of 
Lee and Dora Wung was not controverted. On the contrary, it was 
corroborated by testimony of another witness. Aside from the force 
of this testimony, we cannot close our eyes to the opportunity which 
the trial judge had of observing both sets of children, nor are we in- 
clined to treat lightly his conclusion that the two défendants showed no 
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indication of mixed blood, while the two witnesses, cliildren of a 
Chinese father and a German mother, showed plainly the admixture 
of blood of the two races. 

We believe that the trial judge committed no error in disregarding- 
the birth certificates. As the testimony of the défendants and of Lee 
Sing was built upon thèse certificates, it stood only so long as they 
stood, and fell with them. 

The discrétion exercised by the trial judge in affirming the Commis- 
sioner's orders of déportation in thèse cases should not be distiirbed. 
Louie Dai v. United States, 238 Fed. 68, 74, 151 C. C. A. 144; Woo 
Vey V. United States, 242 Fed. 838, 840, C. C. A. — . 

The decrees below are affirmed. 



UNITED STATES v. SNOHOMISH RIVER BOOM CO. et al. 

(Circuit Court of Appeals, Nintli Circuit. October 15, 1017.) 

No. 2962. 

1. Indians ©=12 — Réservations — Boundaries. 

Tlie government by treaty acquired Indian lands in the northwest 
portion of what is now the state of Washington. By the treaty one sec- 
tion was reserved for an agricultural and ludustrial scliool. The bound- 
aries of the réservation were fixed by executive order of Decenit)er 23, 
187.3, as begtuning nt low-water mark on the north sliore of Steamboat 
slough, thence west, etc., to low-water marli; on the shore of Port Susan, 
thence southeasterly along the shores of Tulalip Bay and Port Gardner, 
and across the mouth of Ébey slough to the place of beginning. The lat- 
ter slough is really the mouth of a river. Held, that the mouth of Ebey 
slough could not be treated as continulng far enough south to include tide- 
lands separated from otlier parts of the réservation by a deep water 
channel. 

2. Indians <S=>12 — Resebvatioxs — Tidelands — Uplands. 

Tidelands are no part of an Indian réservation, unless expressly In- 
cluded, whore not attached to the upland. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Action by the United States of America against the Snohoniish River 
Boom Company and another. There was a judgment for défendants 
(234 Fed. 95), and plaintiff brings error. Affirmed. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

J. A. Coleman, of Everett, Wash., for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

HUNT, Circuit Judge. This controversy arises over the right to 
a triangular tract of tideland situate near the mouth of Ebey slough, 
near the confluence of Ebey and Steamboat sloughs, in waters ad- 
jacent to a part of the Tulalip Indian réservation in Snohomish coun- 
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ty, Wash. The case was tried to the court, and at the conclusion of 
the évidence of plaintiffs, judgment was ordered in défendants' favor. 
For convenience we use a map, vvhich was introduced at the trial be- 
fore the District Court. 




[1] By treaty, proclaimed April 11, 1859, between the United States 
and certain Indian tribes, the Indians ceded to the United States ail 
their interest in a large part of the northwest portion of what is now the 
State of Washington, and by article 3 of the treaty there was reserved 
from out of the lands ceded 36 sections or one township of land on 
the northwestern sliore of Port Gardner and north of the mouth of 
the Snohomish river and Tulalip Bay and Kwilt Céda creek (platted 
as K-Will-Ceda), for the purpose of establishing thereon an agricul- 
tural and indnstrial school. 12 U. S. Stat. at Large, p. 927. On De- 
cember 23, 1873, Pi^esident Grant, by executive order, fixed the bound- 
aries of the Tulalip réservation as follows : 

"lîeginnine; at low-water mark on the north shore of Steamboat slotiRh 
at a point whfre the section line between sections .".2 and 3;{ of township 30 
north, range n east, intcrseets the same; thcnce north on the line between 
section 32 and 33, 28 and 29, 20 and 21, 10 and 17, 8 and 9, and 4 and 5, to 
the townsliif) line between townshlps 30 and 31 ; thence west on said township 
line to low-water mark on the sliore of Port Susan; thence southeasterly 
with the line of low-water mark along said shore and the shores of Tulalip 
Ba.v and Port (Jardner, with ail the moanders thereof, and across the mouth 
of Ebey slongh to the place of heginning." 

246 F.— 8 
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A survey of the réservation was made between August, 1873 and 
May 22, 1874, and thereafter an officiai map was made. This niap 
was put in évidence, as were the field notes of the survey, together with 
a map upon which the field notes were platted. The latter map shows 
the tideland area deeded by the state of Washington to the predeces- 
sors in interest of the défendants, and what is called Smith Island and 
the tidelands attached to Smith Island, and part of the tidelands which 
hâve become the subject of this htigation appear. 

The contention of the United States is that Ebey slough continues 
south far enough to indude the triangular pièce of tideland, and that 
the court erred in deciding that the mouth of Ebey slough was at a 
point which it is insisted is inside the slough and opposite the mouth 
of Kwilt Céda creek. It is also argued that the southeastern bound- 
ary of the Indian réservation is not as fixed by the court, but follows 
in a straight line to the point of beginning across the mouth of Ebey 
slough, from the most southern tip, called Priest Point, of the réser- 
vation. Défendants' position is that the mouth of Ebey slough is as 
indicated in the government field notes, and that the southerly bound- 
ary of the TulaHp réservation is approximately a mile north of the 
north boundary of the tidelands in dispute. No controversy arises 
over the east or north or west boundaries of the réservation ; the dé- 
cision dépends upon what is the true southern bound. The sketch and 
maps introduced show that Ebey slough is one of several mouths of 
the Snohomish river. Steamboat slough. Union slough, and Ebey 
slough, and the Snohomish river, ail empty into Port Gardner, and 
north of the tidelands involved ; Ebey slough being the most north- 
erly and approximately a mile north of Steamboat slough. The mean- 
der notes specifically fix the mouth of Ebey slough as approximately 
a mile north of the line which counsel for the United States would 
hâve determined to be the southerly boundary of the reserve, a straight 
line from the point of low water at the southernmost point of the rés- 
ervation to the southeast corner of the réservation. 

It is true that the language of the executive order names a course of 
the western boundary of the réservation as southeasterly, but the 
boundary line must run along the shore of Port Susan, and along the 
shores of Tulalip Bay and Port Gardner, "with ail the meanders there- 
of, and across the mouth of Ebey's slough, to the place of beginning." 
But, as Ebey's slough empties into Port Gardner, meanderings thereof 
would be practically impossible before the point of beginning could be 
reached. It was therefore necessary apparently to aid the description 
in the executive order by inserting the words, "and across the mouth 
of Ebey's slough." We cannot départ from the requirement that the 
line of the water boundary of the réservation shall run coincident with 
the line of low-water mark along the shores of Port Susan, Port Gard- 
ner, and Tulalip Bay, "with ail the meanderings thereof." Thèse calls 
are definite. The maps prove that Port Gardner extends considerably 
north of the tidelands involved, and that the mouth of Ebey slough 
is a mile northward of them. The lands are separated from the réser- 
vation by a deep water channel on the north and west, and as no wa- 
ters except Tulalip Bay and Kwilt Céda creek are specifically granted 
by the terms of the treaty with the Indians, we think the true inter- 
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pretation is that, inasmuch as Port Gardner extends north of the tide- 
lands in dispute, the use of the words "and across the mouth of Ebey 
slough" is explanatory, rather than conclusively définitive. 

Our conclusion is that the United States meant to grant to the Indians 
lands, with such accretions as might naturally belong thereto, but that 
there was no purpose on the part of the Président to include tidelands 
which were wholly separated f rom the land of the réservation, and we 
think the District Court was correct in its wïcvr that the mère fact that 
the executive order reads "southeasterly with the line of low-water 
mark along the shore of and across the mouth of Ebey slough to the 
place of beginning," should not be held as fîxing a line which extends 
across the waters of Port Gardner, but must be carried to the mouth 
of Ebey slough, notwithstanding the fact that such a course is not di- 
rectly southeasterly to the point of commencement. 

[2] It is contended by counsel for the United States that, even if it 
should be held that the tidelands in dispute are not within the bound- 
aries of the Tulalip Indian réservation, nevertheless they belong to the 
réservation, because they are part of the réservation tidelands. It is 
admitted that the lands in dispute do not attach to any uplands of the 
réservation ; and, this being so, such lands cannot be a part of the rés- 
ervation tidelands, unless they are within the boundaries of the rés- 
ervation. Furthermore, thèse particular tidelands do not constitute an 
island, but are attached to Smith Island, which is no part of the rés- 
ervation. They hâve formed by accretion, but the accretion has been 
to Smith Island, and not to the Indian réservation lands. 

The judgment is affirmed. 



ST. LOUIS-SAN FRANCISCO RY. CO. v. MAYNORD et al. 

(Circuit Court of Appeals, Fifth Circuit. Kovember 7, 1917.) 

No. 3145. 

1. Master and Servant <s=i278(18) — Injuries to Sekvant— Jury Question. 

In an action again,st a railroad Company for the death of a flaguuui run 
down by an englne, évidence held to warrant a finding by the jury that 
at the time he was struck the flagman was waving that flag, whieh meant 
that travelers could, with safety, use the crossing, and that the crossing^ 
was closed to engines and trains, despite a conttict in the testimony as 
to the color of the flag waved and that of the flag used to announce to 
travelers that the crossing was safe. 

2. Mastee and Servant <S=3238(3)— In.3ukîes to Servant— "Négligence Pek 

Se." 

Where a flagman at a railroad crossing on a mucli-used street, after a 
long train followed by an englne passed the crossing, waved a flag, 
showing that the crossing was open to travel by the public, and continued 
to wave the same, it was not négligence per se for him to step on the 
track wlthout looklng to see whether the engine which last crossed was 
backlng down the track, for one's dolng or omitting to do what he has 
good and suffleient reason for believing he can safely do is not négli- 
gence, and the flagman had good reason to infer that an englne or tratn 
would not move over the crossing whlle he was waving the flag announc- 
ing that it was open to the public. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Négligence Per Se.] 
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3. Master and Servant iSx=>289'(30) — Jury QtiESTioîf — Conflicting Evidence. 
Where the évidence, In an action for the deiith of a raiiway flagman, 
as to his contributory négligence was conflicting, tlie question was for the 
jury. 

In Error to the District Court oi the United States for the Northern 
District of Alabama ; Wm. I. Grubb, Judge. 

Action by Mrs. AHce Maynord and E- R- Maynord, administrators 
of the estate of A. B. Maynord, deceased, against the St. Louis-San 
Francisco Raiiway Company. There was a judgment for plaintiffs, 
and défendant brings error. Affirmed. 

Forney Johnston and W. R. C. Cocke, both of Birmingham, Ala., 
for plaintiff in error. 

George P. Bondurant, of Birmingham, Ala., for défendants in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was an action under the Alabama 
Employers' Liability Statute (Code of Alabama of 1907, § 3910) by 
the administrators of the estate of A. B. Maynord, deceased, to recover 
damages for his death, which resulted from his being struck by the 
tender of an engine which was being backed along a railroad track, 
where it and several other tracks crossed a much-used part of a 
Street in the city of Birmingham, Ala. The deceased was a flagman 
at this Crossing. The waving of a red flag by him was a signal that 
an engine or train could go over the crossing, and was a warning to 
travelers on the street of danger at the crossing. The use by him 
of a flag of another color (one witness saying that the color was blue 
and others describing the flag as a green one) meant that it was safe 
for travelers on the street to go over the crossing. 

Not long before the deceased was killed the engine the tender of 
which struck him had passed over the crossing while the red flag was 
being waved, headed in the direction opposite to the one in which it 
was backing when the deceased was struck. In going over the cross- 
ing it followed a long train, which continued to move beyond the cross- 
ing. After the engine got over the crossing, it was svi'itched to an- 
other track, upon which it was backing over the crossing when the 
tender struck the deceased. There was évidence tending to prove that 
this backing movement was made while the deceased was waving the 
green or red flag, and while the crossing was being used by many 
travelers along the street. 

[1] Some contentions made in the argument of counsel for the 
plaintiff in error (the défendant below) are based upon the suggestion 
that there was an irreconcilable conflict between the testimony of the 
witness who described the flag which he said the deceased was waving 
just before he was struck as a blue one and the testimony of the wit- 
nesses who said that the two flags which the deceased made use of 
were the red one and a green one. We are of opinion that it was open 
to the jury to find from the évidence as a whole that the flag the wav- 
ing of which meant that travelers in the street could with safety use 
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the Crossing, and that it was closed to engines and trains, was a green 
flag, and that it was that flag which was seen by the witness who 
described it as blue. It well might be inferred that a witness of such 
an occurrence as the one in question in this case might get the im- 
pression that the color of a flag he saw used by the flagman was blue, 
though the fact was that it was green, and yet at the same time clearly 
distinguish that flag from a red one. 

[2, 3] It is insisted in behalf of the plaintiff in error that the un- 
disputed évidence showed that the deceased was guilty of contributory 
négligence, and that the court erred in refusing to give a requested 
instruction "that Maynord was guilty of contributory négligence in 
stepping or standing or remaining on or in dangerous proximity to 
the track on or near which he was injured, whether lie was waving 
a green flag or a red flag or not." There was évidence to support a 
finding that prior to and at the time the deceased got on or very near to 
the track on which the engine and tender whivh struck him were back- 
ing he was waving the flag which meant that the crossing was closed 
to engines and trains and was safe for the use of travelers along the 
Street, and that people and vehicles were moving over the crossing in 
both directions. If it was under such circumstances that the deceased 
approached the place at which he was struck, we are not of opinion 
that it was négligence per se for him to do so without first looking in 
the direction from which the engine and tender were backing. One's 
doing or omitting to do what he hàs good and sufiàcient reason for 
believing he can safely do or omit to do is not négligence. If the 
deceased had good reason to infer that an engine or train would not 
move over the crossing at the time he approached or got to the place 
at which he was struck, his going to or being at that place without 
looking for an approaching engine or train properly might be regarded 
as no more négligent than the conduct of a traveler along the street 
who went over the crossing in reliance on the invitation given by 
the signal of safety. The évidence on the issue of the deceased's 
contributory négligence was conflicting. The question was one for 
the jury. It foUows that the quoted request for an instruction was 
properly refused. Birmingham Railway Ivight & Power Co. v. Hayes, 
153 Ala. 178, 44 South. 1032; Louisville & Nashville R. Co. v. Webb, 
90 Ala. 185, 199, 8 South. 518, 11 L. R. A. 674. 

In the trial issues were raised by the pleadings and the évidence 
as to the alleged négligence of the defendant's employés, as to con- 
tributory négligence of the deceased, and as to négligence of his coem- 
ployés after his péril was discovered by them. Complaint is made 
of sundry rulings of the court in submitting thèse issues to the jury. 
Our conclusion is that no réversible error was committed in any ruling 
complained of. The questions presented are not deemed to be such 
as to call for further discussion or comment. 

The judgment is affirmed. 
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PBTERSON V. UNITED STATES. 

(Circuit Court ol Appeals, Fourth Circuit. October 26, 1917.)' 

No. 1544. 

Ceiminal Law <S=>1147 — Sentence — Abuse of Discrétion. 

Wliere accused was convieted of stealing froni a post office a rubtier 
stanip, tlie property of the United States, tlie act of tbe presiding judge 
In sentencing hlnj to ttiree years' imprlsonment, which was maximum im- 
prisonment provlded by Pénal Code (Act March 4, 1909. c. 321) § 190, 35 
Stat. 1124 (Comp. St. 1916, § 1036O), caunot be reviewed as an abuse of 
discrétion, on the theory tliat tlie punishment was excessive, even tliougb' 
the judge, in assessing tlie punishment, took into considération the faet 
that the theft o£ the stamp was eommitted for an ulterior and decidedly 
criminal purpose, and that accused was guilty of subornation of perjury 
of the most glaring charaeter. 

In Error to the District Court of the United States for the Westerre 
District of Virginia, at Big Stone Gap ; Henry Clay McDowell, Judge. 

Alfred T. Peterson was convieted under Pénal Code, § 190, of steal- 
ing f rom the post office a money order stamp, property of the United 
States, and brings error. Affirmed. 

Bond & Bruce, of Wise, Va., and W. S. Cox, of Gâte City, Va., for 
plaintiff in error. 
R. E. Byrd, U. S. Atty., of Richmond, Va. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Peterson was convieted of stealing from 
the post office at Duffield, Va., a money order stamp, the property of 
the United States. The punishment prescribed for such an offense 
is a fine of not more than $200, or imprisonment for not more than 
three years, or both. Pénal Code, § 190. Peterson was sentenced to 
the penitentiary for three years, but was not required to pay a fine. 
On the trial the government gave proof which warranted the jury in 
finding him guilty of the larceny charged in the indictment, and like- 
wise introduced testimony tending to show that he was also guilty of 
subornation of perjury, an offense for which he had not been indicted. 
Because of this testimony, which the presiding judge evidently believ- 
ed, and because the stamp was stolen for an unlawful, if not criminal,, 
purpose, the maximum term of imprisonment was imposed. That 
thèse considérations induced a sentence of three years does not appear 
from anything contained in the record, but from a letter written by 
the District Judge some four months after the trial and printed in 
the brief of defendant's counsel, as follows: 

"Concerning the sentence in the A. T. Peterson case I see no impropriety: 
In my stating to you the fact that tlie offense for which the défendant was 
formally found guilty by the jury was and is in my opinion rather trifling, 
and for it a moderate punishment would hâve been amply sutHcient. How- 
ever, I became firmly convinced during the trial and belleve now that Peterson 
w^as guilty of subornation of perjury of the most glaring charaeter, and I 
further took into considération the fact that the theft of the post office stamp 
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was committGd for an ulterior and decidedly criminal purpose. Tho main rea- 
son for tlie severe sentence imposed, however, was the subornation of perjury.'' 

The contention hère made, and the only reviewable question raised 
by the assignments of error, is that the severity of the sentence mani- 
fests an abuse of judicial discrétion, and that in efïect Peterson has 
been convicted of one crime and punished mainly for another. We 
cannot see our way to sustain this contention. Granted that a much 
milder sentence would be adéquate for the mère theft of tliis 40-cent 
stamp, it does not follow, and the letter does not show, that any part 
of the punishment imposed was for the subornation of perjury, or 
for the fraudulent use of the stamp which Peterson intended, but rath- 
er and simply that those facts were taken into account by tlie leamed 
judge in determining what sentence should be passed upon Peterson 
for the larceny of which the jury had found him guilty. The conduct 
of défendant to which the letter refers, and which more or less clearly 
appears from the record, was directly connected with the theft for 
Avhich he was indicted, and that conduct disclosed a criminal inclina- 
tion, to say the least, which was rightly and properly considered in fix- 
ing a penalty suited to the offense. As the case is hère presented, the 
sentence of three years' imprisonment seems oversevere; but it is 
within the limits prescribed by the Code, and we bave no warrant for 
saying that it is excessive in a légal sensé, much less that it évidences 
an abuse of judicial discrétion. Abundant authority supports this con- 
clusion. In Freeman v. United States, 243 Fed. 353, C. C. A. , 

the Ninth Circuit Court of Appeals has recently held: 

"That the question of the nature of the sentence was one which rested in the 
discrétion of the court below, a discrétion wliich will not he reviewed in this 
court in any case where the punishment assessed is within the statutory 
limits." 

And peculiarly applicable to the case at bar is the foUowing excerpt 
from the opinion of the Seventh Circuit Court of Appeals in Wallace v. 
United States (lately decided) 243 Fed. 300, 310, C. C. A. : 

"Respectlng the assignment of error challensing the sentence upon the 
ground tiiat it is excessive, while it seems tlmt a smaller fine and brlefer term 
of Imprisonment might sufficiently hâve penalized the transgression and 
vindicated the law, we may not substitute our own discrétion for that of the 
District Court ; and under ail the circumstances we cannot flnd there was 
abuse of that court's discrétion in this regard." 

If Peterson has been punished with undue severity, relief should be 
sought in appeal to executive clemency, and not to a court whose 
authority in a case like this is confined to the correction of légal errors. 

Affirmed. 
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COYNE V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. November 28, 1917.) 

No. .3054. 

WiTNESSES ©='.339 — Evidence — Ckedibility. 

In a prosecutiou for one criine, évidence tliat accused was iiulicted for 
anotlier distinct offense is injulmissible on tlie question of liis credilJilltj' as 
a witness, for au indietmeut is a mère accusation, and raises no presump- 
tion of Kuilt ; tlie indicted person lieing presumed innocent until Iiis guilt 
is establislied beyond reasonuble doubt. 

In Error to the District Court of the United States for the Western 
District of Texas ; Gordon Riissell, Judge. 

Lee F. Coyne was convicted of violating Act June 25, 1910, common- 
]y known as the W'hite Slave Traffic Act, and he brings error. Re- 
versed. 

Harry C. Miller, of El Paso, Tex., for plaintifï in error. 
R. E. Crawford, Asst. U. S. Atty., of El Paso, Tex, 

Before WAEKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

WAEKER, Circuit Judge. The plaintifif in error was convicted of 
a violation of Act Cong. June 25, 1910, c. 395, 36 Stat. 825 (Comp. St. 
1916, §§ 8812-8819), commonly known as the White Slave Traffic Act. 
He testifîed as a witness in his own behalf . On bis cross-examination 
he was required, over objection duly interposed by his counsel, to an- 
swer the question : "You are under indictment up there in the féd- 
éral court in Seattle for blackmail ?" His .answer to the question was : 
"I don't know. I deny that I am under indictment in Seattle. I hâve 
no knowledge of any other indictment, only right hère in El Paso." 
After the défendant rested, the prosecution offered in évidence an 
indictment which, as was agreed by a stipulation of the counsel foi-' 
the respective parties, which was made a part of the bill of exceptions, 
was in efïect as stated by the court in the following statement made in 
overruling the defendant's objection to the introduction of the indict- 
ment, on the grounds, among others, that the évidence of the indict- 
ment was irrelevant and immaterial: 

"Tbis bill of indictment is certifled to by the clerk of the United States Dis- 
trict Court for the Western District of the State of Washington, and contains 
33 pages of allégations. It contains what is commonly known as a number of 
counts, there being in this bill of indictment eight counts, and thèse counts 
<-hai'ge this défendant, Lee F. Coyne, and John W. Roberts, with conspiracy to 
extract money from a man by tlie name of Yarbrougli by accusing him of 
violating the White Slave Traffic Act. The bill of indictment allèges that 
by means of inducement they induced Yarbrough to surrender certain mouey 
to them, I believe the allégation is as much as $2,000. It also contains a 
count in which it allèges that in furtherance of a conspiracy Lee F. Coyne 
and .Tohn W. Roberts represented themselves to be agents and offlcers of 
the United States government charged with the exetrution and enforcement of 
the White Slave TrafHc Act. Novv, that indictment has been objected to by 
the défendant ; the court has overi'uled the objection of the défendant and 
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lierniittod tlio iDdictmcut to go in évidence. I désire to state to the jury hore 
now the oiil.v ))nr]K)se for whicli tlie indictment is admitted, and the only piir- 
))Ose for wiiicli you eau coiisider it, is to eiiable you to pass iipon tlie credii)ility 
of tlie defeiV. nt. I.ec F. Ciiyno, as a wituess ; tlie défendant liaving testified as 
a witness in tliiw cas(\ TJiis indictment niay be considered by you for the 
pnrpose of enal;lin.i; you to pass uiion and détermine tlu; amount of crédit and 
liellef you ^ive liim as a witness. It mnst not l)e considcred liy you as any évi- 
dence of tlie trntli of (lie allégations in the indictment for whicli the défendant 
is on trial in tliis court, iior iiiust it be coiisidered by you as évidence of the 
tnith of the allégations contained in this bill of indictment offered in évi- 
dence; but I aiii siinply perniitting the tact to go to the ;iury that the de- 
f(>ndant was indicted in this case in tlie state of Washington, as I stated to 
.you, for the sole pnrpose of enablinig you to pass upon his credibllity as a 
witness. You must not consider it for any other jiurpose so far as this case is 
concerned : but you niay consider it for the purpose of enabling you, among 
other drcnmstances in the case, to pass upon liis credihility as a witness." 

Exceptions were reserved to the above-stated rtilings of the court. 
We are of opinion that those rulings were prejudicially erroneotis. 
The fact that an unproven charge has been made against one has no 
logical tendency to prove that he has been guilty of any offense, or 
to impair the credihility of his testimony. An indictment is a mère 
accusation, and raises no presumption of guiU. On the contrary, the 
indicted person is présumée! to be innocent until his guilt is estabhshed, 
by légal évidence beyond a reasonable doubt, in a court of compétent 
jurisdiction. It does not seem to be fairly open to question that he 
is deprived of the benefit of this presumption by the admission against 
him of évidence of the fact that a charge, based upon ex parte évi- 
dence, which, when combated on a trial, may turn eut to be utterly 
untrustworthy, has been made against him. It is not uncommon for 
entirely innocent persons to be indicted. It would be a gross injus- 
tice to permit the fact of such a making of a charge to be used to the 
préjudice of the person against whom the unproved charge is made. 
The évidence admitted over the objections made did not any more 
shed light on the question of the credihility of the defendant's testi- 
mony than it did upon the question of his guilt or innocence of the of- 
fense for which he was on trial. Glover v. United States, 147 Fed. 
426, n C. C. A. 450, 8 Ann. Cas. 1184; People v. Morrison, 195 N. 
Y. 116, 88 N. E. 21, 133 Am. St. Rep. 780, 16 Ann. Cas. 871 ; Bona- 
parte V. Thayer, 95 Md. 548, 52 Atl. 496: Slater v. United States, 1 
Okl. Cr. 275, 98 Pac. 110: 5 Jones on Evidence, § 838. 

Because of the errors above mentioned the jtidgment is reversed. 



KTKriIEX Pl'TXKY SIIOK CO. v. DA.SIIIl^LU 
In re BOWDEN. 

(Circuit Court of Appeals, Fourth Circuit. Xoveraber 1, 1017.) 

Ko. 15.'i8. 

Bankri-i'tcy iS=34(!7 — Keview — Findi.xgs of Rrfkkke. 

A finding of fact by a referce, when coiUirnied by the lowor court, wlll 
not be i-eversed on ajipeal, uiiless plain error is made to appear. 
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Appeal frotn the District Court of the United States for the East- 
ern District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

In the matter of the bankruptcy of George A. Bowden. Pétition 
by R. Grayson Dashiell, trustée, against the Stephen Putney Shoe Com- 
pany, for return of a payment as a préférence. An order of the réf- 
érée was confirmed by the District Court, and the créditer appeals. 
Affirmed. 

Allen G. Collins, of Richmond, Va., for appellant. 
R. ly. Montague, of Richmond, Va. (Daniel Grinnan, of Richmond, 
Va., on the brief), for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. Within four months prior to his adjudi- 
cation, in a voluntary proceeding, the bankrupt made payments to 
appellant, his principal creditor, to the amount of $971.76, in excess 
of the value of merchandise furnished to him during the same period. 
Upon pétition of the trustée, and after fuU hearing, the référée or- 
dered a return of this balance on the ground that it was a voidable 
préférence under section 60, subsection "b," of the Bankruptcy Act 
(Comp. St. 1916, § 9644). The order was confirmed by the District 
Court, and the creditor appeals. 

The évidence of record shows beyond serious doubt that Bowden 
was hopelessly insolvent throughout the four months preceding his 
bankruptcy, and that the net amount paid to appellant during that time 
gave it a much larger percentage of its debt than other creditors of 
the same class could then or can now obtain. Indeed, the only de- 
batable question is whether the appellant, when it received this money, 
"had reasonable cause to believe" that its rétention would "eiïect a 
préférence." But this was a question of fact to be determined from 
ail the circumstances attending the transaction and the relations exist- 
ing between the parties thereto. In a careful and exhaustive report 
the référée has reviewed the évidence in détail and set forth at some 
length the reasons for his conclusion upon this issue. It has long been 
the established rule in such cases that the findings of a référée, espe- 
cially when confirmed by the lower court, will not be reversed on 
appeal, unless plain error is made to appear. 

A careful study of the record hère presented, not only fails to dis- 
close any such error, but, on the contrary, satisfies us that the decree 
below was correct, and should be affirmed. 



ALEXANDRIA PAPEK CO. v. CLEVKLAND, C, C. & ST. L. EY. CO. 

(Circuit Court of Appeals, Se%'entli Circuit. October 11, 1917.) 

No. 2469. 

1. Courts ®=40C(2) — Circuit Court of Appeals — Rbview — Jurisdiction. 

Though tbe record on appeal to the Circuit Court of Appeals discloses 
DO facts to support fédéral jurisdietiori, yet, where tlie judgment on the 
merits is valid, it will be upheld, pending inquiry iuto the jurlsdictlonal 
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facts, or judgment may be reversed, with directions to the trial court, on 
finding jurisdictional facts, to enter final judgment, or, in event of failure, 
to dismiss without préjudice. 

2. Courts <S=>406(2) — Cibcuit Court or Appeai.8 — Jubisdiction — Admissions. 

Wliere counsel for plaintiflC in error upon oral argument in open court 

admitted facts supporting fédéral jurisdiction, the judgment, bclng other- 

wise valid, cannot be reversed because tbe record failed to show facts 

supporting fédéral jurisdiction. 

In Error to the District Court of the United States for the District 
of Indiana. 

Action by the Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company, against the Alexandria Paper Company. There was a judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Iv. E. Ritchey, of FrankUn, Ind., for plaintiff in error. 
Charles P. Stewart and Frank L,. Littleton, both of IndianapoUs, 
Ind., for défendant in error. 

Before BAKER, AESCHULER, and EVANS, Circuit Judges. 

PER CURIAM. The action and judgment were for demurrage 
<:harges on a large number of cars of défendant in error. No bill of 
exceptions appears, and the judgment on its merits is not assailed. 
But it is insisted that a new trial should be granted because the rec- 
ord fails to show the existence of facts to support fédéral jurisdiction 
■of this action — the fact that the alleged demurrage charges arose with 
respect to interstate shipments. If it be conceded that the record 
discloses no facts to support fédéral jurisdiction, must (as plaintiff 
in error insists) a new trial be granted? 

[1,2] This court has had occasion to pass upon the practice to 
be followed where the judgment on the merits is found valid, but 
the record fails to disclose facts giving the fédéral court jurisdiction 
of the action. In Grand Trunk Western Ry. Ce. v. Reddick, 160 
Fed. 898, 88 C. C. A. 80, we held that a just verdict will stand, pend- 
ing inquiry by the trial court into the fact of diversity of citizenship. 
In Parker Washington Co. v. Cramer, 201 Fed. 878, 120 C. C. A. 216, 
we followed the same course in a case where there had been recovery 
of a judgment, and where the record did not disclose the facts to sup- 
port fédéral jurisdiction. The judgment was there reversed, with 
direction to the trial court to permit the parties to make an issue re- 
specting the jurisdictional facts, and to try such issue, and, if found 
favorable to the jurisdiction, to enter final judgment, and, if found 
otherwise, to dismiss the action without préjudice. We reaffirm the 
propriety of this practice; and such would be the disposition of the 
instant case, but for the fact that upon oral argument counsel for plain- 
tiff in error in open court admitted opposite counsel's assertion that 
demurrage charges on which the judgment was rendered were in re- 
spect to interstate shipments. Such admission obviâtes the necessity 
of remanding the cause to the District Court for the purpose of as- 
certaining that fact, as it would be an idle formality to hâve the court 
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try and pass upon an issue of fact as to which the parties in open 
court hâve agreed. 

The jurisdictional facts thus appearing to exist, the judgment of 
the District Court is affirmed. 



ULLMAN, STERN & KEAUSSE v. COPrARD. 

(Circuit Court of Appeals, Fifth Circuit. November 12, 1017.) 

No. 3077. 

BA;!fKBUPTCY <©=»303(2), 341 — Préférences — Adjudication — What Consti- 

TUTES. ' . 

A judgment of a référée in bankruptey, disallowing, on objections b.y 
the trustée, a claim against the bankrupt's estate, on the ground that the 
claiinant had received a préférence, is res jndieata on the question of 
préférence, and admissible in évidence in a subséquent suit by the trustée 
to recover the préférence. 

In Error to the District Court of the United States for the Western 
District of Texas ; Duval West, Judge. 

Suit by M. Coppard, trustée in bankruptey of the estate of the Ains- 
worth Mercantile Company, against Ullman, Stern & Krausse. There 
was a judgment for plaintiff, and défendant brings error. Afîfirmed. 

Henry A. Hirshberg and W. H. Kennon, both of San Antonio, 
Tex., for plaintiff in error. 

Jas. D. Crenshaw, of San Antonio, Tex., for défendant in error. 

Before WALKER, Circuit Judge, and FOSTER, District Judge. 

POSTER, District Judge. The only question presented in this case 
is whether the judgment of the référée, disallowing, on the objections 
interposed by the trustée in bankruptey, a claim against the bankrupt 
estate by plaintifï in error, on the ground that the créditer had received 
aNpreference, constituted res adjudicata on the question of préférence, 
and was admissible in évidence in a subseciuent suit by the trustée to 
recover the préférence. The District Court affirmatively so ruled, and 
with this we concur. 

Affirmed. 



MUTUAL GOAL CO. v. ANOELO. 

(Circuit Court of Appeals, Eighth Circuit. Septeinber 17, 1917.) 

No. 473». 

Appeal and Ebror <g=>870((J) — Matiers Reviewable — Ruling on Motion for 
New Trial. 

The ruling on a motion for new trial is not reviewable on error in the 
fédérai courts. 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action at law by John Angelo against the Mutual Coal Company. 
Judgment for plaintifif, and défendant brings error. Affirmed. 
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F. A. Williams, of Denver, Colo., for plaintiff in errer. 
George Allan Smith, of Denver, Colo., for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

PER CURIAM. The assignments of error in this case are directed 
to the ruling of the trial court on motion for a new trial. The sufficien- 
cy of the évidence to justify the verdict is raised in no other manner. It 
is apparent, therefore, that there is nothing presented to us for review. 

The judgment below is affirmed. Motion for damages for delay 
under the rule denied. 



GENERAL MANIFOLD & PRINTING CO. r. SIMPLE ACCOUNT SALES 

BOOK CO. 

(Circuit Court of Appeals, Sixtli Circuit. November 6, 191T.) 

Nos. 2992, 2993. 

1. Patents (S=j328 — Invention — Anticipation. 

The Weeks patent, No. 665,622, for a manifold paper, provlded wlth a 
surface of liardened carbon or similar coloring material, held,, it being 
conteuded the invention was for a paper with three layers, first the paper 
to be written on, next a soft carbon composition on the back thereof, and a 
mechaiiically hardened surface, not to show invention, having been an- 
ticipated. 

2. Patents «©=3328 — Invention — What Oonstitutes — Anticipation. 

The I^vpis patent, No. 704,844, for a manlfolding device, consistlng of 
a package provided with a séries of separate stubs in combination with a 
séries of writing and eopying sheets, each sheet composed of two leaves, 
one leaf provlded with a writing surface on one side and a transfer sur- 
face ou the other, and the other leaf provided with a transfer receiving 
surface, the leaves being separately and detachably secured at one end to 
the stubs along a weakened line, and to each other at thelr opposite 
ends by a similar joint, held not to show invention, amounting, in view of 
the prior art, to no more than an existing combination, in which had been 
substituted for one élément a known équivalent. 

Appeals from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

Bills by the General Manifold & Printing Company against the Sim- 
ple Account Sales Book Company. From decrees dismissing the 
bills, complainant appeals; the causes being Consolidated. Afiirmed 
in each case. 

Taylor E. Brown and Clarence E. Mehlhope, both of Chicago, 111. 
(Harry E. King, of Toledo, Ohio, of counsel), for appellant. 

Almon Hall, of Toledo, Ohio, J. B. Hull, of Cleveland, Ohio, and 
W. R. Lane, of Chicago, 111., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Thèse are two inf ringement suits : The first, upon 
the Weeks patent, No. 665,622, January 8, 1901, for a manifold pa- 
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per; the second, on the Lewis patent, No. 704,844, July 15, 1902, on 
a manifolding pad. The nature of the patents is shown by the claims 
in suit, quoted in the margin/ The court below dismissed both bills. 

[1] The Weeks Patent. — We are not clear that the spécification and 
claim support appellant's présent theory, viz. that the invention was 
of a paper with three layers: (1) The paper to be written upon; (2) 
a soft Carbon composition washed on the back thereof; (3) a me- 
chanically-produced hardened surface or skin on the carbon; but, if 
this is the true theory, the patent is anticipated by the British pat- 
ent to Brumby, of November 3, 1888. While Brumby does not re- 
fer to a "hardened" surface or layer in so many words, it is not dis- 
puted that his calendering rolls will necessarily produce this hardened 
surface, to at least as great extent as will the apparatus of Weeks. 
Brumby's disclosure left nothing to be discovered or to be done. 

[2] The Len'is Patent. — The British patent to Morton, of 1892, is not 
satisfactory as a complète anticipation. Morton showed two forms of 
pad. In one, the duplicate sheet was, at its top, separably attached to 
the stub, and, at its bottom, similarly attached to the original, which 
was then folded back upon the duplicate, leaving the top of the orig- 
inal adjacent to, but free from, the stub. In the other, original and 
duplicate were separably stubbed, but were (probably) free from each 
other at their lower ends. In both, the carbon was washed upon the 
hack of the original. Stettinius (United States patent No. 344,061, 
June 22, 1886) had his original and duplicate attached to their respec- 
tive stubs at their inner sides and to each other at their outer edges. 
Between them, he employed interposed and removable carbon sheets 
(as well as a triplicate transfer sheet). The carbon coating upon the 
reverse of the original and the separately-inserted carbon sheet were 
already well-known équivalents ; and it was then f amiliar practice to 
stub either an original or duplicate or both at pleasure. Lewis took 
Morton's first form and added a stub for the original, just as Morton 
had done in his second form ; or, perhaps, he took Stettinius' form and 
substituted a carbon backing for the carbon sheet. From neither point 
of view did he do more than to take an existing combination and sub- 
stitute for one élément thereof a known équivalent. This is not in- 
vention. Keene v. New Idea Co. (C. C. A. 6) 231 Fed. 701, 145 C. 
C. A. 587; Fare Register Co. v. Ohmer Co. (C. C. A. 6) 238 Fed. 
182, 151 C. C. A. 258; Budd Co. v. New England Co. (C. C. A. 6) 
240 Fed. 415, 153 C. C. A. 341, and cases cited in each. 

The decree in each case is affirmed. 

1 Weelcs' Claim 1. — As a new article of ruaniifacture, a manifold paper pro- 
Tîded wità a surface of hardened carbon or similar coloring material, substan- 
tially as described. 

Letvis'Glmm l.—A manlfolding devlce conslstlng of a package provided wlth 
a séries of separate stubs in combination with a séries of writing and copying 
sheets, eacli sheet composed of two leaves, one leaf provided with a writing 
surface on one side and a transfer-surface on the opposite side, and the other 
leaf provided with a transfer-receîving surface, said leaves separately and de- 
tachably seeured at one end to the stubs along a weakened line and to each 
other at their opposite ends by a similar joint, substantially as described. 
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CONSOLIDATED RY. ELECTRIC LIGHTING & EQIIIPMENT CO. v. 
UNITED STATES LIGHT & IIEAT CORP. 

(District Court, W. D. New York. June 13, 1917.) 

1. Patents <S=3l85 — Validity — Opération. 

Where a device is operative to a limited extent only, a patent therefor 
Is valid, but sliould be given a narrow construction, excluding a later de- 
vice for accomplisliing tlie resuit by an essentially diflferent mode of opér- 
ation. 

2. Patents <®=>66 — "Anticipation" — Wiiat Coxstitutes. 

Patents granted subséquent to tliat of complulnant, though applications 
were first filed, are not anticipatory, and can be considered only to prove 
prior inventions. 

[Ed. Note.^ — For other définitions, see Words and Phrases, First and 
Second Séries, Anticipation.] 

S. Patents <S='328— Construction — Asticip.'^tion. 

The Kennedy patent. No. 1.010,4S2, for an improved method of eharging 
storage batteries used In car-lighting Systems wherein the generator is 
driven by car axle, held not anticipated. 

4. Patents ig=3328^lNVENTioN — Infringement. 

The Kennedy patent. No. 1,019,482, for an improved method of eharging 
storage batteries used in car lightiug wherein the generator is driven by 
the car axle, havlng means for maintaining its output constant, and being 
provided wlth a predeterniined voltage relay to control the regulator for 
automatically eharging the battery to its fuU capaeity, and tlien protect- 
Ing it from excessive overcharge, construed, and held to show invention 
only in so far as provlding a method for measuring the time during whlch 
the current passed to the battery, as distinguished from the amount of 
the current, and so not to be infringed by defendant's devices. 

5. Patents iS=328 — Infringement — What Constitutes. 

The Rliss patent, No. 773,917, for impro\ements in electrleal distribu- 
tion, consisting of a prlmary generator, means for driving it, a storage 
battery, a translating device, and means under the control of the storage 
battery for automatically reducing the eharging of the storage battery 
when the battery is chargea to a predetennined point, held not anticipated 
and not infringed by devices nianufactured by couiplainant. 

In Equity. Bill by the Consolidated Railway Electric Eighting & 
Equipment Company against the United States Eight & Heat Corpo- 
ration, which counterclaimed. Decree construing complainant's patent 
claims in issue, and adjudging them not infringed by défendant, and 
dismissing the counterclaim. 

Pennie, Davis, Marvin & Edmonds, of New York City (William 
H. Davis, of New York City, and Dean S. Edmonds, of Chicago, 111., 
of counsel), for plaintiff. 

Jones, Addington, Ames & Seibold, of Chicago, 111. (W. Clyde Jones, 
Arthur B. Seibold, and Raymond H. Van Nest, ail of Chicago, 111., of 
counsel), for défendant. 

HAZEL, District Judge. The bill allèges infringement of letters 
patent No. 1,019,482, granted March 5, 1912, to Patrick Kennedy, on 
application filed March 17, 1908, for an improved method of eharging 
storage batteries used in car-lighting Systems wherein the generator is 
driven by the car axle, having means for maintaining its output con- 

iS=5For other cases see samc topic & KBY-NUMBER In aU Key-Numberea Dlgests & Indexe» 
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stant, and being provided with a predetermined voltage relay to con- 
trol the regulator for automatically charging the battery to its full 
capacity and then protecting it f rom excessive overcharge. 

The predetermined voltage relay F^, to which référence is herein- 
after made, is asserted by défendant to function substantially like that 
described in the prier patent to Creveling, which was heretofore con- 
sidered by this court and held valid. Safety Car Heating & I^ighting 
Co. V. U. S. L,ight & Heating Co., 222 Fed. 310. And it is also as- 
serted that the Kennedy patent in suit was intended as an improve- 
ment thereon. 

Before Creveling, the car-lighting art had adapted means for regu- 
lating the generator current, either for constant potential or constant 
current, and the existence of such différent Systems vi'as recognized 
by the patentée. Creveling's invention was the addition to the con- 
stant current System of a battery protective device consisting of a po- 
tential stop charge relay placed across the battery terminais, so as to 
make it responsive to back voltage of the battery during the charging. 
When the battery voltage rose to a predetermined maximum, say 42 
volts on a 16-cell battery, the relay, which until then had been inert, 
became energized, and the circuit was closed by a regulating coil, and 
owing to résistances in the circuit the dynamo output was decreased, 
the electromotive force of the battery was opposed, and overcharging 
prevented. Referring to the object of the invention and to p; or light- 
ing Systems generally, the spécification states : 

"In rallway car lighthig, varions means hâve Ijeen proposée! to prevent an 
overcharge of the storage battery. Thèse Systems which hâve been most 
vvidely used in practice are (a) the System in which the generator is regu- 
lated to produce an electromotive force of constant value, so that the battery is 
charged at constant potential, and as the electromotive force of the battery 
rises it opposes that of the generator, thereby preventing an overcharge; (b) 
the System in which there is inserted lietween the generator and the battery a 
circuit breaker which is operated to eut ofC the charging current whenever the 
potential across the battery terminais reaches a predetermined maximum." 

There were numerous objections to the prior de vices which were 
adjustable for regulating the generator to a constant potential or a 
constant current, arising, principally, from variations in potential or 
résistances originating within the storage batteries from the back volt- 
age, which made it difficult to apply the usual tests for determining 
at any time the condition of the battery charge. Thèse difficulties were 
of serions import, and the patentée designed to surmount them by add- 
ing to the System a meter device which in the early part of the charge 
delayed the action of the predetermined voltage relay and in the lat- 
ter part of the charge, or after a slight overcharge — after charging 
to its full capacity regardless of internai variations — functioned auto- 
matically to prevent a long-continued overcharge of the battery. The 
object of the meter or time-nieasuring device was to ascertain and 
record the condition of the battery charge. 

In describing the détails for operating the device the spécification 
refers to a plurality of small magnets, each controUing a star wheel 
and separately connected in séries with one of the solenoid coils (Figs. 
B', C, D, and E') comprising part of the meter and functioning to 
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increase the dynamo output to permit an uncounted quantity to go 
to the battery. Such uncounted or additional charge, complainant con- 
tends, was a corrective factor, to make up for battery losses from leak- 
age or other causes ; but whether it did so in fact is questioned by 
the défendant. When the System is in opération, the hghting of the 
lamps closes the lamp switch, and thereupon the circuit of the small 
magnets also closes, with the exception of one, which becomes excited 
and brings into position its star wheel together with another star wheel 
— one star wheel indicating battei-y charge and the other battery dis- 
charge. To insurc clearness of description, I quote from complain- 
ant's brief : 

"The lîunps are divieled into bank.s which, In the particular instance chosen, 
are assnmed to be of 10 ampères' consumption in eaeh bank, so that, when 
any bank switch is closed, thereby drawing 10 ampères of current for the 
lamps, the correspondins magnet 5, 6, 7, or 8 is energized and its star wheel is 
given one reverse actuation in each unit of time. The effect is, of course, to 
indlcate a discharge of 10 ampères. It is thus apparent that the construction 
of the mcter Is such that, for each unit of time during which the generator Is 
acting to charge the hattery at the normal rate of 30 ampères, the metor wUl 
indicate a charge of 30 ampères golng into the battery, and for each unit of 
time during which any bank of lamps is burnlng, the nieter wlU indicate a 
dls(fharge of 10 ampères. If the generator is charglng the battery when no 
lamps are llghted, the indication of charge wlU properly be 30 ampères. If 
lamps are lighted when the generator is not runnlng, the indication of dis- 
charge wlU properly be 10 ampères for eaeh lamp bank." 

The star wheels are connected with the magnets to comprise four 
separate lamp banks ; each bank taking an equal quantity of current. 
When the lamps are lighted the dynamo supplies unmeasured current 
to the storage battery to equalize for losses, and the pointer travels for- 
ward three steps, indicating a charge of 30 ampères to the battery 
and each reverse step a discharge of 10 ampères. 

The corrective factor interfères, no doubt, with determining the 
précise condition of the battery charge, and in this respect com- 
plainant asserts its device is not dissimilar to defendant's; but, how- 
ever that may be, the principal object of the inventor was to provide a 
device for ascertaining at least the approximate state of the battery 
at any time. Did he succeed in producing a meritorious invention? 
Has he solved the problem of easily determining the condition of the 
battery charge — a difficulty due to varying load conditions? And has 
he devised means for preserving the maximum efficiency of the bat- 
tery ? 

The défenses are limitation of claims, inoperativeness, and nonin- 
fringement as to both Systems marketed by défendant, viz. the so- 
called standard and double relay Systems. 

The claims relied on are 1, 2, 3, 4, 7, and 8, but it will suffice 
to set forth the first and third, representing the method and apparatus 
claims respectively : 

"1. The mothod cf charglng storage batteries which consists In supplylng a 
cbarging current to the storage battery for a predetermlned nuinber of ampère 
bonrs j-cgardlcss of the electromotive force of the battery, and thereafter caus- 
hig a predeternnned maximum potential différence across the battery terminais 
to discontinue the charglng current, substantlally as descrlted." 

"3. In a traln-llghtlng System, a generator driven from the car axle, a stor- 

246 F.— 9 
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âge battery connectée! to said generator to be charged thereby, and mechanism 
for regulating the generator to a constant current output, in combination 
with a controlling device in said circuit whicli discontinues the charging cur- 
rent -when the potential thereof reaches a predeterniined lirait, and mechanism 
for rendering the controlling device inoperative until the battery had been 
charged to a predetermined number of ampère hours, substantially as de- 
scribed." 

In claim 1 two definite steps for practicing the invention are set 
forth, namely: (1) Charging the battery for a predetermined time, 
regardless of the amount of current fîowing thereto ; and (2) stopping 
the charging current to cause a predetermined maximum to lî'ow across 
the battery terminais. The fîrst step provides for régulation of cur- 
rent supply to the battery by a meter device, the voltage relay F ^ be- 
ing dormant ; while the second step requires that switch F be closed 
when the charge is nearly completed, to permit relay F ^ to corne into 
activity vv'hen the back voltage of the battery rises to the stage for 
which the relay has been set, namely, "the predetermined maximum 
potential différence." There was évidence showing that when F ^ was 
set at a high voltage, and the battery was not co-operating with the 
meter, the action of coil F ^ was delayed until switch /■' became excited, 
but the charge then was quicker than if the relay F ^ had been set at 
a lower voltage. 

There was divergent discussion among the experts as to the meaning 
of the method claims ; that is, as to whether relay F ^ acted like the 
voltage coil in Creveling's patent for shutting ofï the charge to the 
battery or whether coil F ^ necessarily performed that function. I 
think that, after the meter contacts were closed in Kennedy's structure, 
the charge was indebted to the eiïectiveness of coil F ^, which, as said, 
remained inactive until the charge was brought up to a predetermined 
quantity. Any limitations of the claims in controversy must find 
justification in the évidence relating to the inoperativeness of com- 
plainant's device. Whether or not such testimony compiles with the 
standard of proof required to overcome the prima facie presumptions 
arising f rom the grant will receive considération hereinafter. 

Claim 3, relating to the apparatus, includes the combination for 
driving the dynamo, the storage battery, means for regulating the 
generator to a constant current output, a stop charge relay or con- 
trolling device, and means for making the controlling device inoperative 
until a predetermined number of ampère hours hâve been let into the 
battery. Claim 4 is substantially the same as claim .3, except that it 
refers to a movable indicator ; while claim 3 refers to the meter as a 
controlling device. Claim 7 is limited to traveling mechanism and a 
spécifie relay having a "second circuit controlling a device responsive 
to the différence of potential across the battery terminais" for stopping 
the charge. 

Complainant contends that the principal claims herein are entitled 
to a broad construction, and that. when so construed or interpreted, 
the standard and double relay devices employed in defendant's struc- 
tures are wrongf ul appropriations ; that an analysis of the évidence 
unmistakably discloses that the Kennedy meter actually measured the 
battery charge, and not merely the energy required for completing 
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the charge; and that corrective allowance is made for inhérent bat- 
tery deficiencies. Défendant rejoins that the claims broadly include 
a lighting System and improvements which were not invented by the 
patentée; that, if their wording is descriptive of its structures, the 
invention was nevertlieless incomplète and inoperative when the pat- 
ent application was filed. 

[1] Although the inventor had in mind overcoming serious dif- 
ficulties to which the earlier battery protective devices were subject, 
still I think his idea related more specifically to the constant current 
regulator of Creveling, in which the back voltage of the battery was 
responsible for actuating the predetermined voltage relay, rather than 
to the constant voltage regulator wherein the back voltage was not 
regarded as a material factor in discontinuing battery charge. In dis- 
cussing the inoperativeness of the Kennedy meter, it is well to hâve 
in mind the law succinctly stated by Judge Hough in Engineer Co. v. 
Hôtel Astor (D. C.) 226 Fed. 779, to wit, that a patented device need 
not be perfect in order to escape the charge of being inoperative and 
incomplète, even though the later structure is the better of the two. 
In this case, however, it is necessary to ascertain whether the patented 
device was incapable of accomplishing the object of the inventor. 
If the patentée designed to construct an ampère hour meter, and it 
is évident that an operative one cannot be constructed from the teach- 
ings of his patent, its utility is negatived; but, as I understand the 
law, the patent will escape invalidity if the device is operative to a 
limited extent only, and will be entitled to a narrow coastruction, ex- 
cluding a later device for accomplishing the resuit by an essentially 
différent mode of opération. Herzog v. N. Y. Téléphone Co. (C. C.) 
172 Fed. 425, affirmed 176 Fed. 349, 99 C. C. A. 623; Westinghouse 
V. Boyden Power Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. 
Ed. 1136. In Lovell v. Seybold Match Co., 169 Fed. 288, 94 C. C. 
A. 578, Judge Coxe clearly states the rule which in my view may be 
applied herein. He says: 

"The claiinH must be oonstrued in the light bf the contribution which the 
patentées made to the art. They should hold \^'hatever of value they hâve 
added provided it involved invention to make the addition. It vvould, however, 
be grossly unfalr to compel the bullder of a practlcal working machine to pay 
tribute to one who bas added nothing of substanthil value to the art, simplj". 
because the languago of his claims is broad onought to include the successful 
structure. Claims should cover wliat the patentée has invented and not what 
he Imagines he has Invented." 

Defendant's witnesses Lanphier, Robinson, and Sheldon, concededly 
having wide expérience in the car-lighting art, bave positively sworn 
that the Kennedy meter could not possibly indicate the state of bat- 
tery charge, owing to the absence of an élément responsive to the cur- 
rent flowing into and from the battery; that an automatic indication 
was impossible owing to the necessity for manually setting switches for 
co-operation with variations in lamp conditions; that in an ampère 
hour meter for car lighting it was important that there should be 
embodied in the structure an élément responsive to current changes 
in the circuit and means for instantaneously multiplying the current 
by time; that the Kennedy device was inoperative and impracticable, 
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and could not record ampère hours to the battery or indicate appro.â- 
mately battery conditions. Lanphier, however, on cross-exaniination, 
seemed to agrée that it would register correctly during régulation at 
30 ampères as long as the current consumed amounted to 10 ampères 
per lamp bank. Mr. Lunn, chief electrician for the Pullman Sleeping 
Car Company, admitted that the device would operate when applied 
to cars having center lights in banks. 

There was testimony of a highly technical character relating to the 
corrective factor. Charts were introduced in évidence of curves show- 
ing the percentage of error based upon actual ampères to the battery, 
which were then contrasted with the indicated input to the battery. 
It is unnecessary for me to treat at length of the charts. Those upon 
which défendant relied were criticized because they did not consider 
the proportional quantity of unmeasured current required by the lamps 
to compensate for battery leakage and other causes. The club car 
chart disclosed a closure of the meter contact F^ (Elkhart stop to To- 
ledo and Harmon stop to New York) closing the relay F^ and control- 
ling it by the potential of the battery; the charge meanwhile contin- 
uing. But it is not improbable that this condition was due to failure 
to properly set the principal relay, which if it had been set to close 
circuit F- of the regulator would hâve resulted in stopping the charge. 
Although counsel for défendant point with confidence to the charts 
as corroborating the testimony relating to inoperativeness of com- 
plainant's patent, I think the testimony relating thereto is open to the 
construction that the Kennedy method and apparatus, when contrasted 
with the modem ampère hour meters, are not as practical or useful. 

f2-41 There were cited by défendant the prior patents to Wray 
and Taylor to show that the Kennedy method, viewed broadly, was 
invalid for lack of novelty ; but thèse patents were granted subséquent 
to the Kennedy patent, and, though the applications were filed first, 
they are not anticipatory, and can be considered only to prove prior 
inventions. Sundh Electric Co. v. Interborough Rapid Transit Co. 
(C. C.) 222 Fed. 334. As to thèse devices, however, it is enough to 
State that Wray lacked the combination of the claims in suit, while 
Taylor's device was not in the train-lighting art. It is true that means 
in the form of ampère hour meters for controlling storage batteries 
in connection with stationary regulators were old ; but the devices in 
which they were applied indicated battery charge only, without pre- 
venting overcharge. Kennedy took steps towards completely solving 
the problem of battery protection, but his construction did not go far 
enough, and its deficiencies and limitations were at once perceived. 
It was incapable of indicating the number of ampère hours mainly 
because of the inclusion in his System of lamp banks having a plurahty 
of magnets, star wheels, and supplementary coils on the regulator. 
He also failed to provide a suitable élément for bringing together parts 
for measuring the current and creating responsiveness to battery va- 
riations. He applied for and obtained a second patent embodying a 
single magnet for operating a plunger in lieu of a number of mag- 
nets; but, though such device was used experimentally for about a 
year, its use was discontinued. To remedy the defects of his System 
and apparatus something more was required than mère mechanical 
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engineering skill; nor did the later inventions inure to his benefit. 
Computing Scale Co. v. Standard Computing Scale Co., 195 Fed. 508, 
115 C. C. A. 418. The Kennedy device was not entirely useless, in 
the sensé that it would not work at ail ; but its principle of opération 
was clearly divorced from that of defendant's standard and double 
relay Systems and apparatuses. 

As in my opinion the patentée had in mind a method for measuring 
the time during which current passed to the battery, as distinguished 
from the amount of current, and an apparatus requiring a predeter- 
mined voltage, I bave reached the conclusion that the claims in issue 
must be limited to such a method and device, regardless of their broad 
phraseology. 

Défendant contended that in 1911 one Bliss invented the battery pro- 
tective device in question which eventuated in the modem Sangamo 
Exhibit nieter. The Bliss application for patent embodied a motor 
supplied with current through a commutator to indicate the charge 
Ihrough the battery. Complainant points to the testimony of Robin- 
son and other witnesses to prove the inoperativeness of the Bliss de- 
vice ; but in my view of the controversy it is immaterial whether Bliss 
or L,anphier & Fits solved the problem, bringing into existence de- 
fendant's ampère hour meters. Defendant's devices do not embody 
the voltage relay P^ of the Kennedy patent, or any relay set to oper- 
ate at a predetermined voltage, nor the particular meter — nothing that 
responds to back voltage of the battery as an initial factor. Its régu- 
lation is for constant voltage in the main circuit during battery charge, 
with graduai réduction of the charging current. Each system has a 
main coil 13 connected between the main leads, which is the princi- 
pal élément in the régulation, with battery coil 11, in the main circuit 
transmitting current to the battery; the meter, upon becoming effec- 
tive, initiating the rotatable élément at a rate of speed proportional to 
the strength of the current, and thus getting the ampère hours unin- 
fluenced by back voltage of the battery. The double relay shown in 
Exhibit A does not, like complainant's relay F^, remain out of action 
awaiting the back voltage of the battery before becoming active and 
then stopping the charge. Its opération is due to voltage in the supply 
mains, but in no sensé does it operate only when the battery reaches 
a prearranged voltage, as in the Kennedy device. This, it seems to me, 
makes the two Systems radically différent ; one, as heretof ore stated, 
relying on a modified predetermined voltage relay due to the back 
voltage of the battery, and the other avoiding such characteristics and 
arranging the éléments in combination to make the meter the factor 
for acting upon the regulator. When the claims in suit are thus con- 
strued defendant's Systems are not infringements of the Kennedy pat- 
ent in suit. 

[5] As to the counterclaim : Défendant claims that complainant's 
commercial lighting Systems, type E and type L^ in évidence, were in- 
fringements of the prior Bliss patent. No. 773,917, dated Noveniber 1, 
1904, for improvement in electrical distribution, and acquired by de- 
fendant by assignment before this action was brought. Reliance is 
placed on claim 8, which reads as follows : 
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"S. In a System of electrlt-al distribution, a primary gcnerator, mer.ns for 
drhing it, a storage battery, a translating device, means under the control ot 
the storage battery for antomatieally reducing the charglng of the storage 
battery by the generator when the battery Is charged to a i^redeterinined point, 
and means also under the control of the generator-drlving mecliunisiu for 
restoring the generator to its normal operative condition, when the speed of 
the generator-driving mechanism reaches a predetermined point, substantially 
as set forth." 

And it is asserted that complainant's li^ghting Systems embody in 
combination the stop charge relay described by BHss, which was 
brought into activity by the low voltage of the battery after partial 
discharge. The object of the patentée was no doubt to arrange his 
apparatus (of the axle-driven type), so that, after the stop charge relay 
was connected, it would automatically drop back or reset whenever the 
train stopped, to permit the dynamo to résume charging the battery 
when the train started. Such is the arrangement of the mechanism. 

The patentée did not describe or illustrate a current regulator, and 
the operativeness of the invention is challenged on that ground. In- 
validity of the patent because of inutility dépends upon whether more 
than mechanical skill was required to connect a dynamo^ regulator 
to the System in order to make it useful. The expert witness Bentley 
substantially testified on cross-examination that a constant current 
regulator, such as he had located in the Bliss system in his sketch on 
direct examination, would perhaps not operate successf ully ; that it 
would tend to eut out the added résistance 12 in the shunt field cir- 
cuit upon its coming in, with the resuit that the charging current to 
the battery would be resumed at normal quantity, regardless of the 
action of the stop charge relay F, which concededly was across the 
battery when in circuit. 

When défendant rested with its testimony, complainant moved to 
dismiss the counterclaim because of obvions inoperativeness ; but the 
motion is now denied. I doubt, however, whether at the date of the 
invention a current regulator could hâve been added to the combination 
of the patent without the exercise of invention. The évidence on this 
point is not convincing. But the question of the validity of the patent 
is unimportant, in view of my finding, as hereinafter stated, that the 
Bliss patent is not infringed by complainant. 

It is contended that the Bliss patent in suit is anticipated by the 
Brush patent, No. 281,176, of July 10, 1883; but this has not been 
proven. , The claims of the Brush and Bliss patents, it is true, read 
very much alike ; but the former were applicable to a stationary light- 
ing System — one in which the dynamo was not intended to be stopped 
and then started again, as in Bliss's car-Hghting system. The Brush 
spécification, it is true, describes short circuiting magnet C when the 
battery charge is completed by raising the armature lever, and later 
dropping it to open the short circuit around the said magnet, thus 
leaving it ready to act upon the starting of the charging current, re- 
gardless of the battery charge. But Bliss' device was nevertheless 
différent from that of Brush in important particulars. For example, 
the latter does not relate to a variable speed-driving mechanism for 
the dynamo, and it has the potential relay difïerently arranged— that 
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is, located permanently across the battery terminais and continuously 
kept under battery control ; while in the former the prearranged volt- 
age relay not only controls the output of the dynamo, but it is also 
automatically transférable during the charge from battery control 
to dynamo régulation. Thèse were essential différences, and accord- 
ingly the Brush patent was not anticipatory. 

However, it bas not been proven by a fair prépondérance of the 
évidence that complainant's structures were infringements of claim 8 
in question. In its Systems the dynamo was self-excited, as distinguish- 
ed from battery-excited, by the action of a potential relay or stop 
charge device; while in Bliss the said relay operated to change over 
from so-called self-excitation to battery-excitation because of the action 
of the relay. Hence, in my opinion, the proof relating to infringement 
is insufficient. The respective relays did not, I think, function in 
substantially the same way to produce substantially the same resuit. 

A decree in accordance with this opinion may be entered, viz. We- 
creeing the Kennedy claims in issue not infringed by the défendant 
company, and dismissing the counterclaim alleging infringement by 
complainant of the Bliss patent. No costs to either party. 



BTJFFALO FORGE 00. v. CITY OF BTTFFALO (THOMAS & SMITH, Inc., 

Intervener). 

(District Court, W. D. New York. July 10, 1917.) 
No. 158-B. 

1. Patents i©=>7 — ^Validity — Method. 

A patent for a method cannot be sustained, when it appears that the 
resuit ac'hieved is due to the opération of a machine ; but wlien the new 
resuit cornes from certain nets, or a séries of steps, irrospective of mecha- 
iiism or the rnechanical assemblage, then the steps taken, or the acts per- 
formed, or the mode of treatmeut, involve patentable invention. 

2. Patents iS=>17û — OLAiits — Construction. 

AVhere a pateufec's invention for humidifying air was a departure from 
prior proeesses, the claims of his patent are entitled to a fairly reasonable 
construction, whlch ^vill not permit another, by changes of form only, to 
appropriate the substance of his invention. 

3. Patents <&=>32S — Invention — Infbingement. 

The Carrier patent, No. 8.54,270, for a method of heating and humidlf.y- 
ing air, eonsisting in causing an intimate contact of the air with water 
lioated to a temperatui'e al>()ve that of the air and below the boiling point, 
and automatically reguiating the température of the water by a ther- 
mostatic device, hcld to show invention and to be infringed. 

4. Patents iS=:3328 — Valtdity — Anticipation. 

Carrier patent, No. 854,270, for a method for heating and humidifying 
air, held not to hâve been antieipated. 

In Equity. Suit by the Buffalo Forge Company against the City 
of Buffalo, in which Thomas & Smith, Incorporated, intervened. De- 
cree for plaintiff. 

(S=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Wilhelm & Parker, of Buffalo, N. Y. (Arthur E. Parsons, of Syra- 
cuse, N. Y., of counsel), for plaintiff. 

William N. Cromwell, of Chicago, 111., and William Macomber, of 
Buffalo, N. Y. (Frederick C. Rupp, of Buffalo, N. Y., and John Tay- 
lor Booz, and Cromwell, Greist & Warden, ail of Chicago, 111., of 
counsel), for défendants. 

HAZEIy, District Judge. Plaintiff brings this action in equity for 
injunction and accountiug, alleging infringement of patent No. 854,270, 
granted to Willis H. Carrier, May 21, 1907, for a method of heat- 
ing and humidifying air. The invention relates to a process for sup- 
plying fresh air of a definite absolute humidity to the interior of 
iDuildings, so as to keep the température and humidity within pre-- 
scribed limits, regardless of external atmospheric conditions within 
limits "and without the use of direct radiation, by introducing into 
the air water at properly regulated température below the boiling 
point." 

The claims relied upon are the first, third, fifth, sixth, and seventh, 
reading as f ollows : 

"1. The lierein describod method of humidifying air, consisting in causlug an 
intimate contact of the air wlth water heated to a température ahove that of 
the air and below the bolllng point, and automatlcally regulating the tempéra- 
ture of the water to malntnin a practlcally constîuit température of ttie air, 
substantlally as set forth." 

"3. The hereln desciibed metliod of heating and humidifying air, consisting 
in causing an intimate contact of tlu air wlth water heated to a température 
above that of the air and below the boiling point, and automatlcally varylng 
the température of tlie water to maintain a practlcally constant température 
of the air by means controUed by the température of the air, substantially as 
set forth." 

"5. The herein descrlbed method of regulating the absolute humidity of air, 
consisting of spraying into tlie air water heated to a température above that 
of the air and below the boiling point, separating the free water from the air 
and regulating the tem])erature of the water by means controUed by the tem- 
pérature of the humidifled air, substantially as set forth. 

"6. The hereln descrlbed method of regulating the absolute humidity of air, 
consisting in spraying into the air water heated to a température above that 
of the air and below the boiling point, separating the free water from the 
air and regulating the température of the water by a tliermostatlc devlce 
influenced by the humidifled air, substantially as set forth. 

"7. The herein descrllied method of regulating the relative humidity of air, 
consisting of saturatlng the air witii vapor by causing an intiniate contact 
of the air wlth water heated to a température above that of the air and below 
the boiling i)olnt, regulating the température of the water by a thermostatic 
device influenced by the humidifled air, and then chaiigiug the température of 
the air, substantially as set forth." 

The principal features of the first claim, which is broad, are au- 
tomatic régulation of the température of the water to maintain a 
constancy of température of the air, and intimate contact of the air 
with water heated above the boiling point. Claim 3 particularizes the 
steps for varying the température of the water, and means controUed 
by the température of the air. Claim 5 refers specifically to regulat- 
ing the absolute humidity, spraying heated water into the air at a 
température higher than the air and below the boiling point, séparât- 



BUFFALO FORGE CO. V. CITY OF BUFFALO 137 

ing the free water from the air, and regulating the température of 
the water by nieans controlled by the température of the humidified 
air. Clalm 6 is substantially the same as claim 5, including, how- 
ever, a thermostat controHed by the température of the humidified 
air for regulating the température of the water ; while claim 7 refers 
specificaUy to regulating the relative humidity of the air by vaporal 
saturization, a thermostatic régulation of the water influenced by the 
humidified air, and to changing the température of the air. The ap- 
paratus for practicing the process consists of a heater or tank having 
a number of pipes connected to a steam System, to cause steam to 
circulate through the pipes in a closed tank, a fan blower, a thermostat 
K located in the heater or chamber, where it comes under the influ- 
ence of the warmed and humidified air, a spray nozzle, and other de- 
tailed instrumentalities. 

[1] The défenses are mainly noninfringement and invalidity ; the 
latter défense being predicated upon the assertion that the claims in 
issue set forth a purely mechanical process, the function of the ap- 
paratus. It is settled law that a patent for a method cannot be sus- 
tained when it appears that the resuit achieved is due to the opération 
of a machine ; but when the new resuit comes from certain acts, or 
a séries of steps, irrespective of mechanism or the mechanical assem- 
blage of parts, then the steps taken, or the acts perf ormed, or the mode 
of treatment, involve patentable invention. Cochrané v. Deener, 94 
U. S. 780, 24 L. Ed. 139. In such circumstances the résultant, if 
new and useful, would be as patentable as a mechanical combination, 
inasmuch as the means, acts, or steps perform.ed in order are gen- 
erally classified in the patent law as an art; the implements, machin- 
ery, or apparatus by which the process is actually performed being 
inconsequential. Indeed, in successfully performing a process it is 
often necessary to use mechanical contrivances as auxiliaries, and in 
such cases the protection of the patent laws will not be denied to an 
inventor, unless his accomplishment was solely due to mechanical 
adaptation or to the function of the machine. Risdon Locomotive 
Works V. Medart, 158 U. S. 68, 15 Sup. Ct. 745, 39 L. Ed. 899. 

In a later case (Expanded Métal Co. v. Bradford, 214 U. S. 366, 
29 Sup. Ct. 652, 53 L. Ed. 1034), the United States Suprême Court, 
reaffirming former décisions relating to process patents, stated sub- 
stantially that a process involving mechanical opérations may never- 
theless be valid, if a new resuit is produced "independently of particu- 
lar mechanism for performing it." Accordingly, the first question 
hère is whether the resuit produced by the patent in suit is solely due 
to the apparatus described in the spécification. Plaintiiï's expert wit- 
ness. Prof. Carpenter, expressed the view that in performing the pro- 
cess certain chemical changes were made in the air treated, but patent- 
ability is not asserted upon that ground alone ; greater reliance ap- 
parently being placed on the évidence showing that notwithstanding 
the use of an old apparatus, or material parts thereof, the method or 
process including their use was novel in the specified treatment of 
humidity and température of the air. This aspect of the évidence is 
believed not without merit. 
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[2-4] The patent in question is, I think, valid, irrespective o£ any 
automatic régulation of the température and humidity of the air by 
the aid of a thermostat or other mechanical instrumentality, inasmuch 
as the process was not entirely dépendent upon the use of a thermostat ; 
the performance of its function being due to the use of water at a 
température higher than that of the air and below the boihng point, 
which was first caused to contact intimately with a current of air into 
which the heated water was sprayed. Such steps increased the tem- 
pérature of the air, which then vaporized or assimilated the moisture ; 
the relative humidity of the air depending upon the température of 
the air. The thermostat was arranged to come within the influence 
of the heated and humidified air, and while in that condition oper- 
ated to maintain the water at a proper température to increase the 
température of the air to the point of saturation, or to what is known 
as dew point, meaning a degree of température having a certain amount 
of humidity below which it cannot be reduced without first condensing 
the moisture content from the air. 

In explanation of this Prof. Carpenter testified: 

"The air cornes in contact with a séries of water sprays ; the water belng 
introduced at a regulating température, so as to maintain a constant tempéra- 
ture saturation just previous to the point of discharge to the apparatus. The 
point of saturation is such a point as, eorresponding to the température, the 
air holds ail the water that it can possibly carry, which is a definite amount 
for each température ; and if the température is maiutained autoraatically at 
a certain regulated or predetermined condition, and the vapor of water is in- 
troduced in sufflcient amount, we hâve the conditions favorable for producing 
saturation. Now, normally the air exists in contact with some water vapor, 
but not sufflcient for saturation. Usually the percentage of saturation is 
from 20 to 40 or 50 per cent, for outside air ; 20 per cent, belng a very dry 
condition, and 60 per cent, rather higher than the average, occasioually running 
upto even higher percentages. Now, when the moisture is spoken of as con- 
stitutlng a certain percentage, then we refer to its condition for sustaining or 
holding moisture, and we call that its relative condition to any apparatus 
which we hâve, so far as the steps of the process set forth in claim 1 is con- 
cerned ; It ends up with nearly this saturated condition." 

The intimate contact of the air with the water is brought about by 
the action of a pump, which draws the warm water after circulation 
through the apparatus into a well, the warm water then flowing through 
a by-pass piping for régulation by the thermostat placed in the room 
in which the humidity is to be controlled. 

Plaintifif claims, and the évidence fairly supports the claim, that 
Carrier, the patentée, was the first to conceive that air saturated at a 
definite température contains only a certain percentage of moisture 
per cubic foot, and in such condition of saturation is usable for keep- 
ing and controlling humidity. 

The prior art discloses a number of apparatuses for keeping tem- 
pérature and humidifying air; the patents to Carrier, No. 808,897, 
Cramer, No. 821,989, Bradford, No. 222,234, and to Cramer, No. 
813,083, for example, being good spécimens. But they are not antic- 
ipatory, I believe, as they operated upon a dififerent principle from that 
of the Carrier patent under considération. They were opérable in 
each instance in response to variations in humidity and to changes in 
température. Nor do they disclose a control of the dew point or tem- 
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perature of saturation, and they are consequently unresponsive to 
fluctuations in température. The involved patent made a patentable 
departure in tliis respect by inventing means for controUing the hu- 
midity of air for heating and ventilating by the utilization of moisture 
in the air at its saturation température; such means depending upon 
two steps for performance, to wit, the production of a desired i-e!ative 
humidity by saturation of the air "with an amount of vapor sufi^cient 
to give the desired absolute humidity to the air when raised to the 
température at which it is to be utilized," and thermostatic régulation 
of the water controlled in turn by the température of the saturated air 
which was raised or lowered to secure the relative humidity desired. 
The desired relative humidity at a predetermined température was 
obtained, according to the proofs, by the initial production of abso- 
lute humidity of the air, and afterwards changing the température of 
the air as specified in claim 7, this producing a meritoriously différent 
resuit from prior processes, which I think were limited to humidity 
régulation only. 

It is proven that the patentée herein ascertained by expérimentation 
that by saturation control and by performance of said steps in com- 
bination he could attain new and bénéficiai results, to wit, the régula- 
tion of humidity; the device employed being located away from the 
compartment to which the air was transmitted, by transmitting air to 
separate compartments and varying the same at the option of the oc- 
cupants in respect to humidity, while antécédent patents show simply 
a régulation of a hygrostatic character, depending entirely upon modifi- 
cations in humidity, as distinguished from modifications in tempéra- 
ture. 

But défendants contend that the prior Carrier patent, No. 808,897, 
differs only in the use of the thermostat, the heater, pumps, pipes, and 
valves, and that it operated in practically the same way in relation to 
washing the air of impurities as the patent under considération, and 
that the added features^the means for heating and humidifying the 
air — were old, being disclosed in the prior patents to Bradford and 
Cramer. I find, however, that the earlier Carrier construction, not 
only failed to disclose the control of humidity of the patent in suit, 
but was also without means for altering the température of the air; 
and to include therein a regulating device of hygrorneter or dry bulb 
thermometer characteristics, controllable by relative humidity changes 
only, would not bave resulted in changes of the température of satura- 
tion or dew point, as in complainant's patent. Prof. Carpenter ex- 
pressed the expert opinion that Carrier's thermostatic arrangement de- 
termining a saturated condition related to a différent principle from 
prior apparatus — 

"beeause in that structure, instead of taking the air in the room as we find 
it, using au instrument which is sensitive to moisture conditions of the air 
in the room and having that instrument turn on or off moisture, we produce 
a constant new condition as to the moisture in so far as the room itself is 
concerned, any external air which is passing through such apparatus as that 
inclosed in the caslng, and maintained at such a degree of température by 
means of an automatlc or température regulating device that such température 
air, after being properly mixed and saturated, when transferred into the room 
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where it is to be used, will hâve any desired relative humidify ; tlwt i,s, Itwill 
be 50 pei- cent, or 60 per cent, of the total moisture that tlie air in tlie room 
had contained." 

The Cramer patent, No. <S21,989, was for a device located in a 
room for discharging moùstened air into it. It had no automatic régu- 
lation or control, nor does the patentée claim that he obtained a defi- 
nite humidity. Therefore sucli patent is not anticipatory. Indeed, 
none of the prior disclosnres suggests means for regulating humidity 
in which the air was iîrst saturated at a definite température, or in 
which a definite dew point was utilized for accomphshing tlie resuit, 
or wherein a thermostat or équivalent instrumentalit}- indicated tem- 
pérature changes. The patentée having suceeded in controlling hu- 
midity in apparatus of the kind described in his patent, and having 
made, I think, a departure from prior processes in this relation, his 
involved claims are entitled to a fairly reasonable construction, and 
one that will not permit another, by changes of form only, to appro- 
priate the substance of his invention. 

The défendants contend that their process was essentially différent 
from complainant's, in that the water in their apparatus was not 
"heated to a température above that of the air and below the boiling 
point," to which they say the Carrier patent in suit, if valid, must 
be limited. The witness Thomas, who designed défendants' apparatus, 
testified that the water in the overhead trough in the heater above 
the spray chamber was at ail times kept at the boiling point or over; 
that the water injected into the air is ordinarily at the minimum boil- 
ing point; that the humidity control was chiefly due to regulating 
the volume, and not the température, of the water coming in con- 
tact with the air treatment. His testimony on this point, however, 
is not assented to by several witnesses for plaintifï, who corroborated 
the latter's contention of similarity of function and opération. With 
regard to the installation at Masten Park High School, it is fairly 
shown that when the air enters the spray chamber it comes in con- 
tact with the first two rows of spray; the moisture then being ab- 
sorbed by the air, owing to the high température at which it comes 
into the apparatus. 

Thomas also testified that the heating coils in défendants' apparatus 
impart from 55° to 70° of heat to the incoming air thus allowing the 
air to absorb a large volume of water ; but I do not think that the 
water, when contacting the air, is at the minimum boiling point. The 
assertion that the water in défendants" apparatus is uniformly of a 
fixed degree, boiling, or nearly so, is not sufficiently corroborated. 
It was testified in. contradiction of this view that a plate attached 
to the défendants' device bears the inscription, "The air leaving the 
tempering coils should be regulated at a température not exceeding 
52° F., minimum 43° F.;" and it also appears that the air leaving 
ail the tempering coils was tested, showing a température of from 
40° to 45°. Long, engineer at the Masten Park High School, testified 
that he generally kept the air leaving the coils at a température be- 
tween 40° and 45°, and that the water coming through the sprays was 
not boiling; while Smith testified that on one occasion he put his hand 
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in the water in the tank and ascertained that it was not at the boiling 
point. 

Défendants' apparatus (Exhibit 3) I fînd discloses means for inti- 
mately mixing a carrent of air with water heated to a température 
above that of the air and belovv the boiling point by spraying the wa- 
ter, and includes a thermostat located so as to be influenced by the 
heated and humidified air regulating the température of the water 
to maintain a proper température of the air; that is, to raise the 
température of the air to a point of saturation, so as to secure ab- 
solute humidity. The défendants utilize a pump for rriixing the air 
with the heated water taken from the tank, and then discharge it 
through nozzled pipes into the air ; also a pipe extending to the open 
tank or heater, and Connecting with other pipes for the circulation 
of steam. While such apparatus is a little différent from plaintifï's, 
which is provided with a closed heater containing the steam pipes, 
yet the résultant opération is the same. Exhibit 5 shows a similar 
apparatus installed in the Technical High School, having a similar 
arrangement of instrumentalities for performing the acts and steps 
specified in the Carrier patent in suit for heating and humidifying air 
and accomplishing the same resull. 

As to prior use: Several witnesses testified that the défendant 
Thomas & Smith, Incorporated, in the year 1901 installed an apparatus 
at the Chicago Edison Building not unlike the invention in suit ; but, 
as such testimony as to the appearance of the apparatus and détails 
of construction dépends mainly upon their recollection, I am disin- 
clined to crédit it completely. Drawings or sketches were introduced 
indicating its character; but they were made from memory 15 years 
after the installation, and their probity is rightly challenged. More- 
over, the descriptions of such prior use structure with référence to 
a thermostat, claimed to bave been used for regulating température and 
humidity, and its location, were at variance with the description in 
the bill of particulars filed by défendants under order of the court, 
and as the location was material in determining identity, the testi- 
mony relating thereto falls short of establishing its présence and 
location beyond a reasonable doubt. 

A decree may be entered, with costs, holding the claims in suit 
valid and infringed by the défendant. 



THE SAHARA. 

(District Court, D. Maryland. May 9, 191Î.) 

Salvaoe <S=30 — Amount — Stranded A'eswel. 

A vessel stranded on a dantïcrous coas^t near Sliip Shoal Inlet. The 
life service station sent worlv to Norfolk, and a powerful wreeking tua 
started at once to the scène. The sliiii accepted its ald. After two at- 
tempts, several hours apart, the second of vi'hlch lasted for about a half 
hour, the tug got the fhip ciear. The weather was jîood and the ship in 
no imminent danger. The ship wns vi'orth at least .1)400,000, and the tug 

<@s»For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Dlgests & Indexes 
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more than $100,000. The tug was exposed to no danger, and not called 
upon to do much hard work, and no great exercise of skill was called for. 
Held, that an award of $12,500 would be reasonable. 

In Admiralty. Libel by the Merritt & Chapman Derrick & Wreck- 
ing Company against the steamship Sahara for salvage services. 
Award of $12,500 made. 

Hughes, Little & Seawell, of Norfolk, Va., and Milton Roberts, of 
Baltimore, Md., for libelant. 

Hughes & Vandeventer, of Norfolk, Va., and John Henry Skeen 
and Arthur D. Foster, both of Baltimore, Md., for respondent 

ROSE, District Judge. This is a salvage case. In a fog in the 
early morning of the 16th of February, 1917, a little after midnight, 
the British steamship Sahara, on a voyage from Cadiz to Baltimore, 
in ballast, stranded upon the Atlantic coast of Virginia, near Ship 
Shoal Inlet. The vessel went ashore about an hour and a half before 
high water. The ship started to pump the water ballast out of its 
tanks, and by high tide at 2 o'clock in the afternoon of the 16th had 
reduced the arhount of such ballast from 1,000 tons to about 600; 
but the effort to get off on that tide failed. The fact that the ship 
had gone aground was observed from the lif e-saving station, and word 
was sent to Norfolk, whereupon the Merritt & Chapman Derrick & 
Wrecking Company at once started their wrecking tug Rescue to 
the aid of the stranded ship. The Rescue arrived about 4 o'clock in 
the afternoon of the 16th. The master of the Sahara thought he could 
probably get off at the next high tide, by which time his tanks would be 
nearly empty ; but he very properly accepted the assistance tendered by 
the Rescue. The latter at once put a towing line aboard the Sahara, 
and at a quarter after 5 o'clock began puUing on it; but it soon be- 
came évident that nothing could be accomplished until the Sahara was 
further lightened by the pumping out of the remainder of the water 
ballast, and until a nearer approach to high water. At a quarter before 
11 o'clock the Rescue began pulling again, and in half an hour, or a 
little more, the Sahara came off, without using her own engines. Dur- 
ing aU the time the weather was good, and the ship was in no im- 
minent danger. The coast, however, is very dangerous, and no ship 
can wisely take chances with it. 

The Sahara was worth a great deal of money. How much in such 
times as thèse, it is difficult or impossible to say. Her value at the 
time can be taken, however, as not less than $400,000, and perhaps 
more. The Rescue, a powerf ul tug worth a good deal more than $100,- 
000 equipped with ail necessary wrecking appliances, is kept ready 
for such service. The public interest requires the maintenance of such 
vessels, and to maintain them it is necessary that they shall be liberally 
compensated when they do successful salvage work. In this case the 
ship's engines might hâve gotten her off, or she might hâve been pullçd 
off by some passing vessel ; but the service was actually perf ormed by 
this wrecking tug. The latter was exposed to no danger, and was not 
called on to do much hard work. No great exercise of skill was called 
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for, although those on board the tug doubtless had it, had there been 
occasion to use it. 

Under ail the circumstances, I think an award of $12,500 will bo 
reasonable. 



THE KIA ORA. 
(District Court, E. D. Virginia. September 18, 1917.) 

1. Salvage iS=>30 — Kescue of Vessel Stranded at Sea— Amount of Com- 

pen.sation. 

Tlie lîritisli steainship Kia Ora, on a voyage from Australia tû London, 
wbile p;oing at full .speed, fast grounded on a eoral reef in the Baliamas in 
Feliruary. Slie was a large vessel, eomparatlvely new, and worth from 
$1,800.000 to $3,000,000. and lier cargo was valued at $2,600,000. In re- 
.sponse to lier wlreless signais for help, libelant's wrecking steamer Re- 
lief, witli a crew of 70 iiien, was sent to lier assistance from Kingston, 
300 miles distant. The Relief was specially built and equipped at a oost 
of $450,000, and was maintained at Kingston fixpressly for such service. 
She reached the steamship in 2^^ days, and after 5 days' work gucceed- 
ed in freeing her in such condition that she proceeded on her voyage un- 
aided. Cargo of the value of about $428,000, consisting niostly of frozen 
méat, whieh could not be kept after its removal from the storage rooms, 
was .l'ettisoned. The Relief was the only vessel available which could 
hâve rendercd the service, which was performed very promptly and efH- 
clently. The steamship was in great danger from gales, which at that 
season were to be anticipated. Hcld that, under ail the circumstances 
and in vlew of the large salved value, libelant was entltled to an award 
of $100,000. 

2. Sat.vaoe ®=>26 — CoMPENSATio:^— Basis of Award. 

Wliile a salvage award sliould not be niade entirely on a percentage 
basis where the values are large, it is proper to take the salved value 
into considération in fixing a fair and jiist compensation. 

3. SALv\f:E iS=>27 — SuccEss of Venture — Compensation^. 

Tbe completeness of snecess of venture should not mllitate against libel- 
ant in flxlng award. Respondents should not complain of thelr own 
good fortune, or hâve their benefactor suffer on that account. 

In Admiralty. Suit for salvage by the Merritt & Chapman Derrick 
& Wrecking Company against the steamship Kia Ora. Decree for 
libelant. 

Hughes, Little & Seawell, of Norfolk, Va., for libelant. 

Chauncey I. Clark and Burlingham, Montgomery & Beecher, ail of 
New York City, and Hughes & Vandeventer, of Norfolk, Va., for 
respondent. 

WADDILL, District Judge. On Saturday evening, the 24th of 
February, 1917, about 6 o'clock, the British steamship Kia Ora, en 
route from Melbourne, Australia, to London, via the Panama Canal, 
stranded on the south end of Castle Island, at the Crooked Island 
Passage, in the Bahamas, West Indies, at a point offshore of the 
lighthouse. The ship was proceeding at her full speed of about 12^/2 
knots an hour, and struck head on on an uneven coral reef, grounding 

.®=»For other cases see same topic & KEY-NUMDER In aU Key-Numbered Digests & Indexe» 
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her from about amidship to her stem. She at once sent out wireless 
calls for assistance, which were promptly responded to by the Merritt 
& Chapman Derrick & Wrecking Company, the libelant herein, from 
their Kingston, Jamaica, station, about 360 miles distant from the 
steamer; that being the nearest possible place from which assistance 
could be procured. 

Libelant immediately put aboard the necessary appliances for the 
expédition, left Kingston early on Sunday morning, and reached 
the grounded vessel about 6 :30 on Tuesday morning, February 27th, 
and at once took control of the stranded vessel, and rendered every 
assistance to relieve and float lier, which she succeeded in doing late 
on the following Saturday, March 3d. On the next day, Sunday 
evening, the 4th, the Kia Ora proceeded on her voyage unaided. Up- 
on reaching Newport News, where the Kia Ora stopped for bunker 
coal, the libel to recover for the salvage services performed was filed, 
and process duly served; the parties net having been able to agrée 
upon the amount of the same. 

[1] The Kia Ora was a large passenger, freight, and mail steam- 
ship, of 6,557 tons gross, 4,168 net, 448 feet long, 57 feet beam, 34 
feet deep, and a cargo capacity of 11,800 tons. She was classed Al 
at Lloyds, and built in 1907 at a cost of about $700,000. Her value at 
the time of stranding, under réquisition for war purposes, was $1,772,- 
620; if not under réquisition, at existing rates, her value would be 
about $3,000,000. At the time of the stranding the ship was heavily 
loaded with a large and valuable cargo, consisting of 10,000 baies of 
wool, 50,000 carcasses of mutton, 3,000 carcasses of lamb, 2,320 quar- 
ters of beef, and 15,000 crates of cheese, of the total value of $2,565,- 
863. 

The libelant's steamer Relief was a large and valuable wrecking 
steamer, 200 feet long, 30 feet beam, 20 feet deep, built and equipped 
with a large and costly outfit especially for relieving vessels in dis- 
tress, carrying a crew of 70 men, including officers ; the value of the 
ship and outfit in the enterprise being the sum of $450,000. The 
libelant claims, for its services in salving the vessel, the sum of 
$600,000. The respondent, not denying the right of the libelant to 
recover as salvor, and for a substantial amount, admits that the serv- 
ices rendered were salvage services, but of a low order of merit, and 
that the sum claimed is grossly excessive. 

The question of the character of the services, and how performed, 
frequently a subject of much dispute in cases of this sort, is eliminated 
hère, since the parties themselves entered into a written agreement 
at the time of commencing the work for salving the vessel, and that 
such services should be paid for upon agreement by the salvors and 
owners respectively ; and on the 4th day of March, 1917, at the con- 
clusion of the work, the Kia Ora's master, writing from bis ship, gave 
the libelant the following certificate : 

"This is to certify that in gettiiig the above ship off Ca.stlo Island that Capt. 
Davis worked hard, under great dlfliculties, haviug sti'oiij,' winds and current 
and very nasty swell to contend with in laying his ancliorage. He spared 
neither time nor energy, and lie worked in a most sati.sfnctory and expedi- 
t'ous manner. [Signed] A. C. Read, Master." 
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There is little or no conflict in the testimony as to any materiat 
fact in the case. Counsel for respondent did not so much as cross- 
examine Capt. Davis, the wrecking master and chief witness of the 
libelant, who gave a most complète, intelligent, and graphie account 
of the entire salving adventure. 

Respondent insists that the salvage services were of a low order of 
merit, which is only true in that they may not contain éléments of the 
very highest order; that is to say, the court is inclined to think, from 
the testimony, that the lives of the salvors were not seriously im- 
periled, nor vvas the salving property placed in great jeopardy in con- 
nection with the service. But, nevertheless, the services rendered 
cannot be said to be of a mean order, and, on the contrary, they were 
of a peculiar and highly meritorious character, in view of ail the cir- 
cumstances surrounding the same, having regard especially to the 
manner of their rendition, the persons and property rendering the 
same, the fact that no other assistance was available, the serious con- 
dition in which the ship was found, the danger in which she then 
was, the character of the weather, wind, and sea, the danger of storms 
reasonably to be anticipated, and the very large values at stake, in- 
cluding the precarious character of the cargo salved, ail of which enter 
into the ascertainment of the proper amount to be awarded, and which 
will be considered in the order named. 

First. The persons rendering the service, and the location of the 
vessel, should be taken into account. The vessel stranded upon a coral 
reef, and those doing the work were professional salvors, equipped 
to render aid to stranded vessels ail over the world, and especially in 
the waters where this accident happened. They had had expérience 
in saving ships from wrecks on coral reefs, which, coupled with their 
knowledge and expérience generally of the wrecking business, should 
be taken into account, as it most probably — indeed, almost certainly — 
largely entered into the dexterous manner in which the ship was re- 
lieved not only from péril, but without harm to herself . 

Second. The fact that no other assistance was available is a most 
important factor in the case, and should count for much in the making 
of a proper salvage award. The stranding was of a most dangerous 
character, by reason of the reef on which it occurred, and the 
size and weight of the ship. It was on a lonely sea, well away from 
the course or lane of vessels of the size of the one in distress, and 
was of such a nature that no ordinary ship, should one chance to pass, 
would bave been of material assistance. Only professional wreckers 
equipped for the longest and most difficult service, such as libelant, 
would be of assistance, and they were 360 miles away, none other 
nearer than Norfolk or New York that could be gotten under about a 
week. 

Third. The services were rendered most promptly and efficiently. 
On the night of the accident, upon receipt of the wireless call, the 
equipment was ail gotten together, including the fuU crew of 70 men, 
and in a few hours the journey to the stranded ship was entered up- 
on, and, though 360 miles had to be covered, early on Tuesday morn- 
246 F.— 10 
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ing, the second day after starting, the Relief was alongside the Kia 
Ora. The wrecking crew at once took control of the steamship, proper 
cables were laid, and anchors cast, to hold the same in position, and 
every effort immediately made for the Kia Ora's release from the 
reef on which she had been driven. Work proceeded from 6 in the 
morning until 10 at night, sufficient men not being obtainable to work 
the entire 24 hours a day. In this effort, it became necessary to re- 
move much of the cargo from the ship, so as to lighten the bow, and 
to jettison portions, of which a large part came from the refrigerating 
rooms. Libelant had to hire and pay the crew of the Kia Ora to aid 
in this service, with a view of expediting the work, and because they 
were more inured to the cold than the natives of that section, who 
were apprehensive of danger from exposure to the refrigerating 
rooms, and it was a portion of the cargo thus removed from the re- 
frigerator that had to be jettisoned. The labor was most arduous and 
difficult, during ail of this time, and continued from Tuesday morn- 
ing until Friday night, when the vessel first showed a little life. Dur- 
ing the late night of that day, and on the next morning, she moved 
slightly, and as the day progressed this condition improved. She was 
finally gotten off at 3 :50 p. m. of Saturday, March 3d, and moved un- 
der the lee of the land, and late on the next day, Sunday, March 4th, 
she proceeded on her voyage, her bottom, keel, etc., having been thor- 
oughly examined by divers of the libelant in the meantime, and her 
machinery overhauled, to ascertain the possibility of danger in her so 
doing. 

Fourth. The condition in which the ship was found, and whether 
she was in serions péril in her stranded position, should be especially 
considered. This was a large ship, 448 feet long, heavily laden, which 
had been driven hard and fast upon a coral reef when going full speed 
ahead of 12% knots an hour. The évidence of the wrecking master 
on this point is as f ollows : 

"Q. Wiiat did tlie soundings disclose as to the location and condition of the 
vessel ? A. She was 13 feet canted forward ; her bow had run out 10 feet, 
so that, where she had drawu 23 feet of water when she went there, the 
water mark was 10 feet as she lay on the reef, and the souuding showed 10 
feet at her bow at that time. Q. You lifted the bow up 13 feet? A. Yes, sir. 
Q. What dld you flnd as to where she was aground? A. She was hard on 
the ground from about amidshlps to the bow, or to nearly the bow ; the bow 
curls up, so it seemed she was not actually touchlng for about 30 feet abaft 
of her stem right amidship. Q. And from there on? A. She was afloat, with 
30 feet of water at her stern. Q. Please state to the court the nature of the 
place upon which she was aground? A. Coral limestone bottom, from 10 
feet at her bow, the bottom shelved ofC to 31 feet at her stem, and was un- 
even to the extent of 18 inches or 2 feet, seemed to run in shelves, and 
there were coral rocks lying around. Q. Any exposed rocks in the immédiate 
vicinity? A. On her starboard side, and 100 feet away, abreast of the 
foremast, there was a ledge, and from there up on the starboard side, there 
were rocks showing tbeir heads between the sea. Q. And you say the bottom 
was coral rock? A. Coral limestone formation; dead coral, which eventually 
becomes limestone. Q. Can you say whether or not there was any sand 
overlylng the coral rock? A. A few barrels of sand in the headlands, but the 
surface of the rock was swept absolutely clean by the sea and current. The 
water was elear, and the bottom could be distinctly seen. Q. Did you see it? 
A. I did." 
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It was not until with the aid of wrecking appliances of the most 
powerful character, working four days and nights continuously, and 
the removal of a large part of her cargo, that she mad© any percepti- 
ble move, and it took 24 hours more to extricate her from the reef. 
The court is satisfied, from thèse facts, that the ship was in a posi- 
tion of great péril. 

Fifth. The kind of weather, wind, and sea during the stranding, as 
well as the dangers from storms reasonably to be expected in that 
latitude, should not be lost sight of in reckoning the danger in which 
the ship was, or to which the salvor vessel and crew were exposed in 
rendering the service, ail of which should be kept in view in estimating 
the proper salvage award to be made. The testimony establishes that 
the wind at the commencement of the service, on Tuesday morning, 
was moderate; that it sprung up that night, and blew from 25 to 30 
miles an hour, and thus continued during the remainder of the service, 
reducing a little as night came on — the minimum being 25 and the max- 
imum 35 miles an hour. The prevailing direction of the wind was 
about east, with strong currents striking the ship square on the star- 
board side, and with the swell on her port. The Kia Ora's master 
properly certified under those conditions, that the salvor "worked hard, 
under great difïiculties, having strong winds and current and a very 
nasty swell to contend with, in laying his anchorage." 

The court is convinced that, with the existence of thèse weather con- 
ditions, both ship and cargo would hâve sustained a serious loss, had 
not relief been afïorded promptly. Nor can it be said that the ship 
was not in danger from storms reasonably to hâve been anticipated. 
The testimony shows that in thèse waters northeast gales are liable to 
occur every 10 days or 2 weeks, between the months of November 
and April. Such a storm would probably hâve resulted in the total 
loss of the ship and most of the cargo. 

Sixth. The values of the salved vessel and cargo are unusually large, 
much of the cargo being of a precarious kind, when subjected to re- 
moval from the refrigerator in order to lighten the ship. The ship's 
value is variously estimated from $1,772,620 to $3,000,000; the former 
figure being her estimated worth at this time under réquisition, and the 
latter what she would now be worth, if free from governmental con- 
trol. For the purpose of reaching a just award, the court thinks the 
value may be treated as of the first amount, viz. $1,772,620, though 
there is much force in libelant's contention as respects its greater value. 
The cargo was valued at $2,556,863, from which should be deducted, 
in arriving at the salvage value, $428,310, the value of the portion lost 
when jettisoned, after removal from cold storage, leaving the value of 
the cargo salved $2,128,553, and the total salved value of the ship 
requisitioned and cargo $3,901,173. This is the lowest value given of 
the salved ship, and is $1,227,380 less than claimed by libelant. 

The libelant's salving outfit, used in this enterprise, is admitted to 
be of the présent value of $450,000, which does not include the value 
of its plant at Kingston, maintained and kept up especially for wreck- 
ing purposes in that territory, at a cost of $36,000 per year. The tes- 
timony is that the ship Relief and her equipment, in connection with 
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the maintenance of tliat plant, are of incalculable benefit to shipping 
in that ?ection and of great value to her owners. 

Having considered the testimony as bearing upon the éléments en- 
tering into the allowance of salvage, we are brought to the considéra- 
tion of what would be a proper award to make, which is always a dif- 
ficult question to détermine, as so many and such varying circumstances 
and conditions hâve to be taken into account. 

Counsel hâve cited quite an array of authorities, which hâve been 
carefuUy examined, but need not be referred to generally, as they are 
largely governed by the facts of the particular cases, and the court 
will content itself with citing and discussing only a few of them, as 
illustrative of the principles on which salvage is awarded, and as throw- 
ing light upon what should be a proper allowance in this case. The 
Océan Belle, Fed. Cas. No. 10,961 ; The Alamo, 75 Fed. 602, 21 C. C. 
A. 451; The Alexandria (D. C.) 104 Fed. 904, 911, 912; The Sand- 
ringham (D. C.) 10 Fed. 556; The Haxby, 83 Fed. 720, 28 C. C. A. 
38; The Lamington (D. C.) 80 Fed. 159, on appeal, 86 Fed. 675, 30 
C. C. A. 271, and note thereto; The St. Paul, 86 Fed. 340, 30 C. C. 
A. 70; Hughes on Admiralty (Ist Ed.) § 66, pp. 125, 140. 

The first three of the above-named cases each involve salvage serv- 
ices rendered stranded vessels upon coral reef s ofif the coast of Florida, 
and are entitled to much considération in arriving at a just conclusion 
under the facts of this case. In the Océan Belle Case, a décision by 
District Judge Marvin, of the district of Florida, rendered in 1861, an 
award of $17,000 was made upon values aggregating $165,000; in the 
Alamo Case, a décision of Judge Locke, of the said district, affirmed 
by the Circuit Court of Appeals of that circuit, an award of $15,000 
was made upon values of $500,000; and in the Alexandria Case, a 
décision of Judge Brawley, of this circuit, an award of $11,500 on 
values of $200,(IX) to $225,000 was made. In neither of thèse three 
cases were the values either of the properties salved or that of the sal- 
vors, at ail comparable to those hère; nor were the dangers to which 
they were exposed, taking into account the remoteness of this strand- 
ing from a place of possible assistance, anything like so great as hère. 

The cases of The St. Paul and The Lamington, supra, are referred 
to as bearing upon the proper basis for allowance of salvage. The St. 
Paul (D. C.) 82 Fed. 104, is a décision of Judge Addison Brown, of 
the Southern district of New York, and The Lamington, of Judge 
Benedict, of the Eastern district of New York; and in each case the 
action of the lower court was reviewed by the Circuit Court of Ap- 
peals of that circuit, presided over by Judges Wallace, Lacombe, and 
Shipman. Judge Brown's décision in The St. Paul case was affirmed 
by the appellate court, and will be considered in détail, as the values 
involved and the services rendered more nearly correspond to those 
in this case. There the salved value was $4,016,041, with freight 
money of $16,092 for 11 days' services, with a large number of salving 
vessels, valued at $400,000, aiding, their crews aggregating 205 men, 
and an outlay in cash of about $10,000. The sum of $160,000 was 
awarded ; the court apportioning against the ship, valued at $2,000,000, 
the sum of $131,012.48. This stranding occurred in a fog, and the 
court commented on the fact of the promptness with which the serv- 
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ice was rcndered. and the efficiency of the same, and stated that a 
larger award woiiUl hâve been made, but for the shortness of the time 
taken and the lack of danger to the enterprise, on account of smooth 
water and good weather; and the appellate court especially noted the 
fact that the values involved were the largest in any reported admiralty 
case up to that time. It is manifest that the values in this case arc 
quite as great as those involved there. In the St. Paul case it will 
be noted that the stranding occurred on the Jersey coast, only a short 
distance outside of Sandy Hook, where the opportunity of assistance 
was near at hand. 

The Sandringham, supra, 10 Fed. 556, a décision of the late Judge 
Hughes, of this district, will be found to contain an ablc and intcr- 
esting discussion of salvage awards, and the principles governing ar.d 
controlling the same. There an allowance of one-fourth of the value: 
of $200,000 was made, and f rom that décision no appeal was taken. 

The Haxby, 83 Fed. 720, 28 C. C. A. 38, supra, the Circuit Court of 
Appeals of this circuit, presided over by Judges Gotï, Simonton, and 
Brawley, in a décision by Judge Gofif, reduced an allowance of the 
District Court to $16,666.66, or one-sixth of the value of the property 
salved, viz. $100,000, and the salving property engaged in the service 
was $117,000, the time taken 3V-; days, and 24 men cmployed, and, 
though the ship was in a place of danger, the service was accomplish- 
ed with but little risk. 

In the récent case of Merritt & Chapman Derrick & Wrecking Co. 
V. The Sahara, 246 Fed. 141, a décision by Judge Rose, of the Mary- 
land district, during the présent year, the suni of $12,500 was awarded 
upon the value salved of $400,000 and the salving property $100,000. 
The vessel grounded on the Atlantic coast of Virginia, near Ship 
Shoal Inlet, was not in a position of much danger, was relieved at 
high water by a few hours work of the wrecking tug Rescue after 
reaching the scène of the accident, without assistance from the ship's 
engines, and neither the crew nor the Rescue encountered serions riik. 

[2] Counsel for the respondent insists that, in fixing the allowance 
of salvage, the court should not undertake to base the same upon a 
percentage of the value of the property salved ; that that method is 
antiquated, and should be no longer followed. The court is inclined 
to concur in this view, that that is not the proper, nor certainly the 
practical, ruie of arriving at a fair and just compensation, where val- 
ues are large, as in the présent case. The following authorities sus- 
tain this view: Hughes on Admiralty, supra, p. 138; The Suliote (C. 
C.) 5 Fed. 99: The Baker (C. C.) 25 Fed. 771: The Gambetta, 74 
Fed. 259, 20 C. C. A. 417; Gufïey Petroleum Co. v. Borison, 211 
Fed. 594, 128 C. C. A. 194. 

While ordinarily the percentage rule, merely as fixing the basis of 
allowance, should not be adopted, particularly in cases of large salved 
values, as hère, the amount of the allowance, as thus arrived at, can- 
not be lost sight of in fixing compensation, nor that such percentage 
ran as shown by adjudged cases (note to In re Damington, 86 Fed. 685, 
30 C. C. A. 271) from 3 to 85 per cent, of the value of the property 
salved, depending upon the spécial circumstances ; the cases, however. 
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in which a greater award tlian 50 per cent, was made, being rare. The 
real end sought to be reached, regardless of the method of ascertain- 
ment adopted, is : What would be a f air and reasonable allowance for 
the services rendered, having in view ail the circumstances of the same, 
together with such a sum as would be necessary to give encourage- 
ment and stimulus to salvage opérations, in order that the most ef- 
fective assistance to shipping overtaken by distress at sea may be se- 
cured? An award in the nature of a bounty to the salvor, in the in- 
terest of the public and commerce, is well recognized, in order that 
encouragement may be given to those engaged in maritime commerce, 
to look out for those in distress; and the fact that those, like the 
libelant, who make the saving of ships a business, should be taken in- 
to considération in making such awards. The St. Paul (D. C.) 82 Fed. 
108, and cases cited. They expend large sums of money in main- 
taining plants with valuable wrecking vessels with expensive outfits, 
manned and operated by most experienced and compétent crews, 
and as a conséquence are enabled to render prompt, efficient, and pe- 
culiar services, that would be impossible for ordinary vessels, not thus 
equipped, to do. 

[3] Every élément calling for a reasonably libéral salvage award ex- 
ists in this case, other than the présence of extrême péril and danger to 
the salvors and their property in rendering the same. The values 
salved were most unusual in amount, the largest, perhaps, of any re- 
ported case; the amount as found by the court being approximately 
$4,000,000 and as claimed by the respondent over $5,500,000. The 
value of the salving outfit was likewise very large, nearly $500,000. 
No other assistance was at hand, or could hâve been secvu-ed; the 
service was promptly and efficiently rendered by a professional wreck- 
ing concern that maintained in the West Indies a large and expensive 
plant and outfit, with no assurance of continuons employment. Re- 
lief could only hâve been afforded by those thus equipped and ex- 
perienced ; a distance of 360 miles had to be covered to reach the place 
of stranding. The undertaking was entirely successful, both as re- 
spects the saving of the ship and cargo, less a comparatively small por- 
tion of the cargo which had to be jettisoned, and the ship was re- 
leased and relieved without injury. The portion of the cargo lost 
was on account of its precarious character when removed from cold 
storage, in order to lighten the ship, and was not due to any négli- 
gence or omission of the salvor. Indeed, well nigh every élément for 
the allowance of a substantial salvage award exists, unless the fact of 
the complète success of the venture should be said to militate against 
the libelant, which view the court should not for a moment entertain. 
The respondent in good faith and fair dealing ought not to be heard 
to complain of their own good fortune, and seek to hâve their bene- 
factor lose or suffer on that account. 

Considering the case in ail of its peculiar facts and circumstances, 
the court considers that the amount claimed of $600,000 is grossly ex- 
cessive, and that an award of $100,000 will be a fair and reasonable 
allowance to be made, which would be upon a percentage basis of the 
values of the property salved, as adopted by the court, approximately 
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214 per cent., and upon the values as claimed by the libelant less than 
2 per cent. 

A decree may be entered in f avor of the libelant for the amount thus 
specified, with costs. 
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(District Court, D. Massacliusetts. September 13, 1816.) 

No. 1443. 

SeAMEX <S=:321 — WaGES — FORFEITUKE FOR MlSCONDUCT. 

Libelant, wlio was mate of an American scliooner, on a return voyage 
from Brazil learned that tliere was a stowaway on board. Ile did not 
inform the master, and on arrivai at a United States port the stowaway, 
who was an alien, was smuggled on shore by niembers of the crew at 
night, for which, on its discovery by the authorities, proceedings were 
taken against the vessel, causing delay and expense. Libelant was not a 
party to the landing, and did not Ivnow of it, but took no measures to 
prevent it. The master also suspected the présence of a stowaway, but 
asl;ed no questions. Libelant was not discharged, nor charged In the log 
at the time witli any offense, as required by Kev. St. § 4597 (Comp. St. 
1916, § 8381). Held, that he was not chargeable with disobedieuce of 
orders, or any other offense under Eev. St. § 4596 (Comp. St. 1916, § 
8380), wliich worked a forfeiture of liis wages, but that he should be re- 
quired to pay a part of the expenses caused the vessel. 

In Admiralty. Suit by William W. Humphrey against the Sclioon- 
er Ellen Little. Decree for libelant. 

Berry & Buckman, of Boston, Mass., for libelant. 
Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for re- 
spondent. 

MORTON, District Judge. This is a libel brought by the first mate 
of the respondent vessel to recover his wages. He shipped at Provi- 
dence for voyage to Pernambuco, Brazil, and return, at $55 per month. 
The parties agrée that the amount of the unpaid wages is as stated 
in the libel. The défense is that the libelant is not entitled to recover 
by reason of his own misconduct. 

The vessel arrived safely at Pernambuco and discharged her cargo. 
From that point she was bound to Apalachicola, Fia. She left Per- 
nambuco on or about September 28, 1915. Owing to conditions created 
by the European war, there were in Pernambuco many Germans who 
were désirons of getting to this country. The probability of stowaways 
was recognized by the master of the Ellen Little, and he directed the 
libelant to make a careful search of the vessel for them before sailing. 
The search was made by the libelant, and by the boatswain under his 
orders. Two of the Little's crew were Germans, and, unknown to the 
master or to the libelant, they managed to secrète one of their fellow 
countrymen on the vessel. The libelant had no knowledge of this un- 
til the schooner was several days at sea, when he discovered that there 
was a stowaway on board. He did not report the fact to the master. 
This failure constitutes the first of the alleged breaches of duty. There 

^=:3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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is no évidence that the libelant received any money on account of the 
stowaway, or that there was anything corrupt in his action, whicli, I 
in fer, was prompted chiefly by good nature. 

The crew of the L,ittle consisted of eight men and the master. It 
seems unhkely that in a voyage lasting two nionths the présence of the 
stowaway was not known to everybody on board ; and there are some 
things in the testimony which suggest that the master himself, while he 
did not absolutely know that there was a stowaway, turned a shut eye 
towards facts strongly indicating it. He admits that he became sus- 
picions; but he ordered no further search of the vessel. 

When the Little arrived at Carabelle, Fia., the master went ashore, 
leaving the Hbelant in charge. He let the small boat he in the water 
alongside that night, and it was used by the two Germans to land the 
stowaway. This action of the Hbelant is charged as assistance in land- 
ing the alien and as neglect of duty towards the vessel. Humphrey 
testifies that the boat was nofleft out for any such purpose, that the 
vi^ork of mooring the schooner was completed late, and, as the night 
was cahn, he saw no necessity for taking the boat aboard. There is 
nothing in confîict with this explanation, except the admitted fact that 
the boat was usually not left in the water overnight, and certain al- 
leged admissions by Humphrey, testifîed to by Capt. Holden and denied 
by Humphrey. A charge of active assistance in a crime ought not to 
be sustained on mère suspicion, nor without adéquate proof. That the 
libelant did not intend to do anything to prevent the landing of the 
stowaway is clear, but it is not established that he intentionally assist- 
ed therein. 

The fact that a man had been surreptitiously landed from the vessel 
was discovered by the fédéral ofhcers at the port. Proceedings were 
instituted, which resulted in the arrest of two of the crew and in hold- 
ing another as a witness. The schooner was delayed a few days, and 
was put to expense on account of the affair. 

Ail facts in référence to this matter became known to the master at 
Apalachicola. He did not discharge or disrate the libelant, but allowed 
him to continue in service until the voyage was completed. No entry 
was made in the Little's log at the time of the occurrences, nor until 
she had cleared from Apalachicola and was on her way up the coast, 
when a statement was written in the log by the master, charging the 
libelant with "willful neglect of duty" in not reporting the stowaway, 
and with "assisting to land an alien in the United States." The en- 
try was not made "on the day on which the offense was committed" 
(R. S. § 4597 [Comp. St. 1916, § 8381]), nor "as soon as possible after 
the occurrence to which it relates" (R. S. § 4291 [Comp. St. 1916, § 
8037]). On the completion of the voyage, at Boston, the managing 
owner of the vessel charged the libelant with one-third of her loss, on 
account of the stowaway, except demurrage, on the theory that he and 
the two Germans caused it, and $124.16 was held back from his pay, 
about one-third of it for the voyage. 

No misconduct by the libelant, of any kind defined in R. S. § 4596 
(Comp. St. 1916, § 8380), was charged or is established. The facts do 
not show a "willful disobedience to any lawful command at sea." 
Section 4596, cl. 4. There is no évidence that the libelant was ordered 
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to report stowaways ; and it is not shown that lie intentionally dis- 
obeyed orders in respect to searching the vessel at Pernambuco. The 
libelant is not charged ou the log with disobedience. No déduction 
from the wages can be claimed as a penalty under the section re- 
ferred to. 

The alleged déduction rests, therefore, upon a right asserted under 
the gênerai maritime law to deduct from the wages of an officer dam- 
ages caused to the vessel by his failure to serve faithf uUy. See Willard 
V. Dorr, Fed. Cas. No. 17,680: Scott v. Russell. Fed. Cas. No. 12,546; 
The T. F. Whiton, Fed. Cas. No. 13,849 ; The Marjory Brown (D. C.) 
134 Fed. 999. Such claims to déductions are to be received with cau- 
tion. 

"The court expressl.v recognizecl the gênerai principle that nfter service for 
the stipulrtted pei-iod, luid more piirtleTiîin-ly in the case of service on board a 
coasting vessel, refusai to pay fuU wages beciuise of allesed incompétence or 
négligence shonld he discouraged. I do not tliink the incoiivenience and ex- 
pense of supplyiiig the libelant's place at Apalachicola, which is assigned as 
the reason for permltting the libelant to complète the voyage as he had begun 
it, are sufiicient to take tins case ont of tlie gênerai rule." Dodge, J., In The 
Sadie 0. Sumiier (D. 0.) 142 Fed. 611, 013. 

The real cause of the trouble to the vessel was not the présence of 
the stowaway on board, but the discovery by the United States officers 
that he had been surreptitiously landed. I doubt whether either Capt. 
Holden or Mr. Humphrey had iu mind what a substantial offense that 
wotild be, nor how it might involve the vessel. Humphrey did not in- 
tend to participate in such landing, nor to assist in it ; but he did not 
adequately realize the necessity of taking active steps to prevent it. 
For similar reasons, Capt. Holden did not follow up his suspicions 
about a stowaway and ascertain, as he easily could bave doue, that there 
was one on board. The niate's silence to the master was partly 
because he and Capt. Holden were not on speaking terms. This hos- 
tility led the master, when the affair had become serious, to throw 
as much of the blâme as possible on the mate. Humphrey was undoubt- 
edly négligent in failing to prevent the landing, but his fault was not 
sufficient to warrant charging him equally with the two active lawbreak- 
ers in the crew. He was but little more to blâme than the master him- 
self. At the same time, considering that, as he knew, a substantial 
crime involving his vessel was likely to be committed, and that he did 
nothing to prevent it, I do not think his neglect can be passed over. 

It is further urged for the vessel that the libelant agreed to the ré- 
duction made by the managing owner, and that there was an accord 
and satisfaction at that time. The libelant's position in that interview 
evidently was that ail hands were more or less to blâme for helping 
the stowaway. He testifies that he said he would stand his share of the 
loss if the rest did, that he did not agrée to stand one-third of it, aside 
from demurrage, nor agrée to a final settlement on that basis. Upon 
ail the évidence, I do not think that the accord and satisfaction is made 
out. 

Of the loss which the vessel sustained, $50 may be charged against 
the libelant and deducted from his wages; and he may hâve a decree 
for the balance, with costs. 
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CENTRAL TRUST 00. OF NEW YORK v. MISSOURI, K. & T. RY. CO. et al. 

(District Court, E. D. Missouri, E, D. October 13, 1917.) 

No. 4564. 

1. Railecads ©=3206 — Receivebs — Appointment or Additional Receiveb. 

That a receiver of a rallroad had expressed liis views to tliose under- 
taliing to forniulate a plau of reorgaiiization was not sutficieiit ground for 
appointlng an additional receiver, where lie had not exceeded Ihe limita- 
tions or proprieties of lils position or intended to impress lils vlews upoii 
those engagea on the plan of reorganization and tiad donc little more tlian 
give liis opinion wlien it was sought, espeeially where those at work upon 
the plan of reorganization stated tliat its terras were not based on any- 
thing the receiver had said, and the opinions expressed by him related 
to future conditions about which skilled and compétent nien miglit widely 
diiïer. 

2. Railroads <S=5l96 — Reorganization on Foreclosure. 

The court will not approve a plan of reorganization of a railroad having 
no adéquate provision for future capital requirements or in which the re- 
flnaneing is so close to probabilities that earnings are likely to be ab- 
sorl)ed in a lean year or a succession of tlieni by fixed charges, though to 
avoid such a plan it is necessary to make the interest on junior securities 
contingent rather than lixed, espeeially as the public has an interest in 
every railroad reorganization accomplished by foreclosure ; and in prae- 
tice, when the margin between net inc-onie and lixed charges becomes small 
or disappears under adverse conditions, the insistent demands of con- 
tract obligations are always met at the expense of those of a more gênerai, 
less deiinite, charac-ter. 

In Equity. Suit by the Central Trust Company of New York against 
the Missouri, Kansas & Texas Railway Company and others. On mo- 
tion by Speyer & Company for leave to file a pétition, or to intervene, 
for the appointment of an additional receiver. Motion denied. 

Morton Jourdan, of St. Louis, Mo. (Henry W. Taft and William 
L,loyd Kitchel, both of New York City, of counsel), for petitioners. 

Joseph M. Bryson, of St. lyouis, Mo., and A. C. Rearick, of New 
York City, for receiver and for railway company. ' 

Hornblower, Miller, Garrison & Potter, of New York City (Lindley 
M. Garrison, of New York City, of counsel), for New York Trust Co,., 
trustée. 

Edward Cornell and Charles E. Hotchkiss, both of New York City,. 
for Central Trust Co. of New York, trustée. 

Wollman & Wollman, of New York City, for committee of bond- 
holders of first mortgage 5 per cent, gold bonds of Missouri, K. & T. 
Ry. Co. of Texas. 

George L. Shearer, of New York City, for United States Trust Co. 
of New York, trustée, and for frrst mortgage bondholders' committee. 

Geller, Rolston & Horan, of New York City (Edward H. Blanc, of 
New York City, of counsel), for Farmers' Loan & Trust Co., trustée. 

Byme, Cutcheon & Taylor, of New York City (W. R. Begg, of 
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of New York City, of counsel), for Dutch first mortgage bondholders' 
committee. 

White & Case, of New York City (P. H. Noyés, of New York City, 
of counsel), for Bankers' Trust Co., trustée. 

William Greenough, of New York City, for protective committee 
of holders of first mortgage 5 per cent, bonds. 

Alfred A. Cook, of New York City, for bondholders of Sherman, 
S. & S. Ry. 

Albert Rathbone and E. C. Henderson, both of New York City, 
for reorganization managers. 

Murray, Preiitice & Howland, of New York City (George W. Mur- 
ray, of New York City, of counsel), for protective committee of stock- 
holders. 

Delafield, Ilowe, Thorne & Rogers, of New York City (John S. 
Rogers, of New York City, of counsel), for Franklin Trust Co., 
trustée, and for protective committee of bondholders under Kansas 
City & Pac. R. Co. mortgage. 

HOOK, Circuit Judge. This is a motion by Speyer & Co. for leave 
to file a pétition, or to intervene, for the appointment of an additional 
receiver of the Missouri, Kansas & Texas Railway Company. Speyer 
& Co. are not parties to the suit, but they aver that their interest 
in it arises from their sale as bankers of certain of the junior securi- 
ties of the railway company and the présent ownership of a large part 
thereof by themselves and their customers. The trustées in the mort- 
gage instruments covering the securities of the classes in question and 
the protective committee of holders of them hâve not joined in the 
motion. The motion wiU be disposed of on its merits without consid- 
ering the standing of Speyer & Co. to make it. 

The grounds of the motion may be grouped under two heads : 
[1] First. Criticisms of the management of the property by the 
présent receiver. Thèse, the court finds, hâve not been sustained by 
the proof and arguments presented. Second. That the attitude of the 
receiver towards the future of the property is too conservative ; that 
he is not in accord with expert estimâtes of future earnings and costs 
and économies of opération, etc. ; that he has wrongfully assumed 
the function of an expert adviser of those who bave undertaken to 
formulate a plan of reorganization, and has impressed upon them his 
insufficient views of the earning capacity of the railroad, with the 
resuit that a proposed plan, based on estimated lower earnings, makes 
the interest on the new securities to be issued for the junior securi- 
ties mentioned contingent instead of fixed or absolute. But it does not 
appear that in expressing his views the receiver has exceeded the limi- 
tations or proprieties of his position, or that he intended to impress 
them upon those engaged on the plan of reorganization. He appears 
to hâve donc little more than to give his opinion when it was sought. 
Furthermore, counsel for those at work upon the plan of reorganiza- 
tion says its terms so far as formulated are not based on anything 
the receiver has said or on any estimate he has given. But aside from 
ail this, most of the objections made relate to future conditions 
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about which skilled and compétent men may widely differ. They are 
generally too conjectural to afford a f air basis for personal condemna- 
tion. The motion sliould be denied. 

[2] But lest the position of the court upon the gênerai subject dis- 
cussed at the hearing be misconstrued, it should be said that so far 
as it can legally do so, it will favor a plan of reorganization based 
on a conservative estimate of the future and so soundly framed as to 
withstand the dangers of financial and commercial stress. It will not 
encourage a plan of reorganization having no adéquate provision foi 
future capital requirements, or one in which the refinancing is so 
close to probabilities that earnings are likely to be absorbed in a lean 
year or a succession of them by fixed charges. The last reorganiza- 
tion of this Company is an example of insufficient provision for nec- 
essary new capital, and it is one of the efficient causes of the présent 
receivership. While a particular class of bond or note holders should 
not be denied the intrinsic value of their pledged security in its proper 
relation to the property as a whole, whether they should continue to 
hâve interest as a fixed and absolute charge or vi'hether it should be 
contingent upon the proved prosperity of the railroad is a question 
of broad business policy in which they are not alone concerned. The 
very worth of the reorganization may be affected by it. Moreover, the 
public, though not a party to the record, has an interest in every rail- 
road reorganization, accompli shed by foreclosure, of which the court 
should take notice. The ability of a railroad fully and promptly to 
discharge its duties to the public, and that is of primary concern, dé- 
pends in great measure upon the free margin between net income and 
fixed charges. In practice, when the margin becomes small or dis- 
appears under adverse conditions that are rarely appraised suffi- 
ciently, the insistent demands of contract obligations are always met 
at the expense of those of a more gênerai, less definite, character. 

Order. 

The motion of Speyer & Ce. for leave to file a pétition, or to inter- 
vene, for the appointment of an additional receiver of défendant the 
Missouri, Kansas & Texas Railway Company is denied. 
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THE ALKX. Y. HANNA. 

(District Court, D. Dolaware. October 3, lOlT.) 

No. 026. 

1. CouNTiEs <g=208 — Actions — Torts. 

No iietion of tort lies against a Uelaware county, or its levy court, for 
recovery of danuiKcs. 

2. CouxTiKs <&=>20S — Action Agatnst Levy Court— AdmirjVlty. 

Despite tUe iiiiiforniity of admiralty juristlictiou and tlie iu.1unctive 
power of a court of equity, wliich extends to members of a county levy 
court to restrain thcni from acting beyond the scope of their jurisdictiou 
or otherwise imlawfully, a libel in admiralty against the members ol a 
Delawarc county levy court, to recover for in.iuries to a vessel resulting 
from négligence in oponing and oiierating a drav.'bridge across a naviga- 
ble river, wliicli was under control of the levy court, cannot be maintain- 
ed; neither the county uor the levy court beiug subject to tort actions. 

In Admiralty. Libel by George W. Bush & Sons Company, owner 
of Barge No. 9, against the steam-tug Alex. Y. Hanna and the mem- 
bers of the Levy Court of New Castle County, Delaware. Libel dis- 
missed as to the members of the Levy Court. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
Willard M. Harris, of Philadelphia, Pa., for the Alex. Y. Hanna. 
Frank L. Speakman and Percy Warren Green, both of Wilniington, 
Del., for levy court commissioners. 

BRADFO'RD, District Judge. Geo. W. Bush & Sons Company, as 
owner of barge ''No. 9," filed a libel against the steam-tug "Alex. Y. 
Hanna," and also against the individuals composing the levy court of 
New Castle county, Delaware, at the time of the collision therein al- 
leged, and the individuals composing the levy court at the time of the 
filing of the libel, praying for the sale of the steam-tug to pay dam- 
ages, interest and costs. The libel sets forth, among other things, that 
it was, under the laws of Delaware and the acts of Congress, the duty 
of the levy court to properly maintain, operate, and open a draw- 
bridge crossing the Christiana river in the city of Wilmington, being 
navigable water, so that vessels navigating the same might pass through 
the draws of the bridge in safety ; that through the fault and négli- 
gence of the steam-tug and of the levy court, its agents, servants and 
employés, including the bridge-tender, the draws of the bridge were 
not properly operated and opened August 18, 1916, the date of the 
collision, although due signal had been given, whereby without any 
fault and négligence on i.he part of barge No. 9 it was injured and re- 
ceived damage on account of which this suit was instituted. The libel, 
aside from the relief in rem prayed against the steam-tug, also contains 
a prayer as follows: 

"That a citation, according to the course of this Honorable Court in causes 
of admiralty and maritime jurisdiction, may issue against the said Samuel 
L. Burris, William T. Purks, Kverett ïî. Ilollingsworth, Martin E. Smitli, Ben- 
jamin A. (iroves, Thomas S. Foreacre, and William A. Scott, composing the 
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said Levy Court of New Castle County at the time of the happening of the 
disaster aforesaid, and agaiust William T. Purks, Benjamin A. Groves, Tliom- 
as S. Foreacre, Robert M. Burns, Isaac C. Elliott, James G. Sliaw and James 
A. Buckson, comprising tlie said Levy Court as now constituted, citing tliem 
to appear and answer ail and singular tlie matters aforesaid, and further 
tliat your libelant may hâve such other and further relief in the premises 
^is in lavy and justice it may be entitled to receive." 

The libel, aside from the relief prayed against the steam-tug, is pure- 
iy in personam, whether considered with respect to New Castle coun- 
ty, its levy court or the individuals composing it. But while the 
libelant asks that the individuals composing the levy court be cited to 
atoear and answer, it does not pray for any definite, substantive relief 
against either the levy court, or its members, or the county. It is évi- 
dent that no relief is sought against the présent or former members 
of the levy court in their individual capacity. It is not charged that 
there was or is any individual liability on their part for malfeasance, 
misfeasance or nonfeasance. Further, Shaw, Elliott, Buckson and 
Burns were not members of the levy court at the time of the happen- 
ing of the collision, and it would be an absurdity to impute to them 
in their individual and private capacity fault or liability on account of 
négligence of a bridge-tender occurring prior to their assumption of 
officiai duty. 

[1,2] The injunctive power of a court of equity extends to the 
members of the levy court, as it does to other officiais, to restrain them 
from acting beyond the scope of their authority or otherwise unlaw- 
f uUy to the irréparable damage of those interested in the due discharge 
by the levy court of its functions, and as public officers they may be 
compelled by mandamus to perform a plain statutory duty. This ap- 
pears f rom . numerous cases in the courts of Delaware. The contro- 
versy now before the court is restricted to the point whether a pro- 
cceding in personam for damages for a maritime tort can be sustained 
in this court sitting in admiralty against a county of Delaware or the 
levy court or its members as representing the county. The law is set- 
tled in Delaware that no action of tort lies against a county or its levy 
court for the recovery of damages. Carter v. Levy Court, 8 Houst. 
(Del.) 14, 31 Atl. 715; Duncan v. Willits, 4 Pennewill (Del.) 493, 57 
Atl. 369; Mayor & Council v. Ewing, 2 Pennewill (Del.) 66, 105, 43 
Atl. 305. This is not disputed by the libelant. On the contrary, in 
its brief it is stated that : 

"Under the décisions of the state of Delaware. no action of tort can be 
m'aintained against the Levy Court Commissioners of a county, * * * 
upon the theory that couuties or other political subdivisions of the state 
are under no liability in respect to torts, especially to recover damages sufCered 
in conséquence of neglect to repair county roads or bridges, except as im- 
posed or declared by statute." 

The libelant, however, relving upon Workman v. New York, 179 U. 
S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, and O'Keefe v. Staples Coal Co. 
(D. C.) 201 Fed. 131, contends that this rule "has no application in the 
courts of the United States, sitting in admiralty, for the recovery of 
damages against a county or other political subdivision of a state, 
where the cause of action relates to a maritime wrong committed upon 
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navigable waters of the United States." This proposition is, I think, 
too broad. 

A municipal corporation or other organized political district of a 
State having a gênerai capacity to sue and be sued may be held liable 
in a court of admiralty in an action in personam for damages resulting 
from négligence or other tort on the part of its offîcers or agents while 
acting in their représentative character, wliere the principles of mari- 
time law as recognized by the Constitution and laws of the United 
States justify the granting of such relief. The circumstance that at 
the time of the commission of the tort such corporation or district was 
engaged in the discharge of a governmental or sovereign rather than 
a subordinate or local function is immaterial. And where such cor- 
poration or organized district possesses such gênerai capacity to sue 
and be sued it is not compétent for the state to provide thaï such cor- 
poration or district shall enjoy immunity from accountability in a 
proceeding in personam in a court of admiralty for the recovery of 
damages for a maritime tort committed by it through its officers or 
agents. In such case it is beyond the power of the state to defeat or 
render nugatory rights and liabilities created and recognized by the 
paramount authority of the Constitution and laws of the United States. 
But where a board of public officers, such as the levy court in Dela- 
ware, is by the law of its being incapable, owing to its lack of cor- 
porate organization, of being sued in any action of tort in a state 
court, I am not aware of any principle on which proceedings in per- 
sonam against it for a tort can be sustained in a fédéral court sitting 
in admiralty. Neither Workman v. New York nor O'Keefe v. Staples 
Coal Co. goes to that extent. In the former case the Suprême Court 
sustained a libel in personam against New York City for the recovery 
of damages for injuries to a barkentine from a steam fire-boat owned 
by the city and under the control and management of its fire depart- 
ment. It was contended in behalf of the city that in the opération of 
its fire department it was acting in a governmental and sovereign ca- 
pacity and hence, under the local law, it was not liable to suit. But it 
was held that the city having the gênerai capacity to sue and be sued 
could not successfully interpose as a shield for its protection from the 
conséquences of the négligence of one of its departments and agencies 
such claim of sovereign immunity. The court through Chief Justice 
White said : 

"The proposition tlien whicli we must flrst conslder may be thus statedr 
Although by the maritime law the duty rests upoii courts of admiralty to 
afford redress for every iiijury to persoii or property where the subject-matter 
is within the cognlzance of such courts and when the wrousdoer is amenable 
to process, nevertheless the admiralty courts must deny ail relief wheuever 
redress for a wrong would not be afforded by the local law of a partloular state 
or the course of décisions therelu. And this, not because, by the rule pre- 
vailing in the state, the wrongdoer is uot generally responsible and usually 
subject to process of courts of justice, but because in the commission of a 
particular act causlng direct Injury to a person or property it is considered, 
by the local décisions, that the wrongdoer is endowed with ail the attri- 
butes of sovereignty, and therefore as to iii.iurles by it done to others in the 
assumed sovereign character, courts are unable to adminlster .l'ustlce by afford- 
ing redress for the wrong infiicted. The praetical destruction of a uniform 
maritime law which must arise from this promise, is made manifest when 
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it is consldered that if it be true that tlie principles of the seneral maritime 
law giving relief for every charaeter of maritime tort wliere tlie wrong- 
doer is subject to tlie jurisdiction of admiralty courts, can be overthrown 
by conflicting décisions of stato courts, it would follow that there woiild be 
no gênerai maritime law for the redress of wroiigs, as such law would be 
necessarily one thing in one state and one in another ; one thing in one port of 
the United States and a différent thing in sorae other port. As the power to 
change state laws or state décisions rests with the state authoritles by whieh 
sucli laws are enacted or décisions rendered, it would corne to pass that tlie 
maritime law afCording relief for wrongs doue, instead of being gênerai and 
ever abldiug, would be purely local — would be one thing to-day and another 
thing to-morrow. That the confusion to resuit would amoimt to the abro- 
gation of a uniform maritime law is at once patent. * * * The disap- 
pearance of ail symmetry in the ]iiaritime law and the law on the other snb- 
jects referred to, whicli would thus arise, would, however, not be the only 
evil sprluging from the application of the principle relied on, since the mari- 
time law wlAcli would sjrvive woxild hâve imbedded in it a déniai of justice. 
This must be the inévitable conséquence of admitting the proposition which 
assumes that the maritime law disregards the riglits of indivlduals to be 
protected in their persons and property from wrongful injury, by reeognlzing 
that those who are amenable to the .iurisdiction of courts of admiralty are 
nevertheless endowed wlth a supposed governmental attribute by which they 
can inflict injury upon the person or property of another, and yet escape ail 
responsibility therefor. * * * It is not gainsaid that, as a gênerai rule, 
municipal corporations, likc individuals, may be sued ; in other words, that 
they are amenable to judlcial process for the purpose of compelling perform- 
ance of their obligations. * * * As a resuit of the gênerai principle by 
which a municipal corporation has the capacity to sue and be sued, it fol- 
lows that there is no limitation taking such corporations ont of the reach of 
the process of a court of admiralty, as such courts, withln the limit of their 
jurisdiction, may reach persons haviug a gênerai capacity to stand in judg- 
ment. « * * The contention, is, although the corporation had gênerai 
capacity to stand in judgment, and was therefore subject to the process of 
a court of admiralty, nevertheless the admiralty court would afford no re- 
dress against the clty for the tort complained of, because under the local law 
the corporation as to some of its administrative acts was entitled to be 
(fousidered as having a dual capacity, one prlvate, the other public or govern- 
mental, and as to ail maritime wrongs comniitted in the performance of the 
lattor functlons it should be treated by the maritime law as a sovereign. But 
the maritime law affords no justitication for this contention, and no example 
Is found in such law, where one who is sul>ject to suit and amenable to process 
is allowed to escape liability for the commission of a maritime tort, upon the 
theory relied upon." 

The fire department of the city had been joined a.s a respondent. 
The libel was dismissed as to that department by the lower courts, and 
the Suprême Court said : 

"ïhe courts below concurred in dlsmissiug the llbel as against the fire de- 
partment of the city of New York, upon the contention made in the answer of 
the department that under the provisions of a named statute of the state 
of New York, the lire department of the city of New York was neither a 
corporation nor a quasi-corporation, but was merely a department of the 
city. As no controversy is made respecting the correctness of the decree in 
this particular, we dlsmiss this subject from view." 

It is manifest from the opinion that the hability of the city was 
predicated upon the fact, as one of the essentials to a recovery, that 
the city was "subject to suit and amenable to process," — that it had 
"the capacity to sue and be sued," — that it had "a gênerai capacity to 
stand in judgment." 
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The décision in O'Keefe v. Staples Coal Co. (D. C.) 201 Fed. 131, 
followed Workman v. New York, and held that the county of Bristol 
in Massachusetts might be held liable in admiralty for a maritime tort 
brought about by the négligence of its employés in the opération of a 
draw-bridge, although they were in the performance of a public duty 
and under the law of the state the county is exempted from habihty 
in such case. Section 1, c. 20, Rev. Laws Mass., provides: 

"Each county shall continue a body politic and corporate for the foUowlns 
purposes: To sue and be sued, to purcliasp and liold, for the use of the county, 
Personal estate iind land lylns withl)i its limlts, and to make necessary con- 
tracts and do necessary acts relative to its property and alïalrs." 

It was urged by way of défense that : 

"By tlie law of Massachusetts a municipal corporation or similar body 
charged with a public duty iniiiosed l)y statute, Is not liable for the négligence 
of its agents or servants engaged in the actual performance of that duty." 

But the court, referring to Workman v. New York, said: 

"This décision is coneluslve against the excepting parties on the présent 
question. The county, as is not disputed, is a body amenable to the pro- 
cess of this court, and having a gênerai capacity to stand in judgment." 

At common law no action of tort would lie against a county for dam- 
ages resulting from négligence. In Thomas v. Sorrell, Vaughn, 330, 
340, it is said : , 

"If a man hâve particular damage by a foundrous way, he is generally 
without remedy, although the nusance is to be punlsht by the King. The 
reason is, because a foundrous way, a deca.ved bridge, or the like, are com- 
monly to be repaired by some township, vill, hamlet, or a county who are 
not corporsite. and therefore no action lyes against tliem for a partlcutar 
damage, but their neglects are to be presented, and they punlslit by fine to the 
Kùjg. But if a particular person, or body corporate, be to repair a certain 
highway, or portion of it, or a bridge, and a man Is eudamaged particu- 
larly by the foundrousness of the way, or decay of the bridge, he may hâve 
bis action against the person or body coT'porate who ought to repalr for his 
damage, because he can bring liis action against them ; but where tliere is 
no person against whom to bring his action, it is as if a man be daniaged by 
one that cannot be Unown." 

In Russell v. Men of Devon, 2 Term, *661, it was held that no ac- 
tion would lie by an individual against the inhabitants of a county for 
an injury sustained in conséquence of a county bridge being out of re- 
pair. It was argued that "the county were bound to repair this bridge ; 
they omitted to do so ; and the plaintiffs received a particular injury 
by that omission." Lord Kenyon, C. J., among other things, said : 

"Many of the principles laid down by the plalntift's counsel cannot be con- 
troverted ; as that an action would lie liy an Individual for any injury wbich 
he bas sustained against any other individual who is bound to repair. But 
tho question hère is, whether this body of men, who are sued in the présent 
action, are a corporation, or quasi a corporation, against whom such an 
action can be maintainedi. If it be reasonable that they should be by law 
liable to such an action, recourse must l>e had to the législature for that 
])urpose. liut it bas Ijeen said that the action ought to be maintained by 
borrowing the rules of analogy from the statutes of hue and cry ; but I 
think those statutes prove the very reverse. The reason of the statute of 
Wlnton was this ; as the hundred were bound to keep watch and ward, it 
was supposed that those irregularities Which led to robbery must bave 
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happened by their neglect. But It was never imaglned that the hundred 
could hâve been compelled to make satisfaction, till the statute gave that 
remedy; and most undonbtedly no such action could hâve been maintained 
agalnst them before that tlme. Therefore when the case called for a remedy, 
the législature interposed ; but they only gave the remedy In that particular 
case and did not give it in any other case in which the neglect of the hun- 
dred had produced any injury to iudivlduals. And when they gave the action 
they virtually gave the means of niaintaining that action ; they converted the 
hundred into a corporation for that purpose; but it does not follow that, 
in this case where the législature has not given the remedy, this action can 
be maintained." 

In Delaware the county, with its inhabitants, considered apart from 
the machinery by which its affairs are regulated, is merely a political 
division of thé state and the levy court is a board of officers cliarged 
by law^ with the performance of certain duties pertaining to the wel- 
fare of those inhabiting, holding property or otherwise interested in 
the political division represented by it. The government of a state 
as a whole or of a county as part thereof necessarily requires agencies 
or instrumentalities by which such government is to be efïected. But 
such agencies or instrumentalities must not be confounded with or 
mistaken for the state or the county. The levy court is composed of 
commissioners who represent it and the county, but not for the pur- 
pose of being sued by way of substitution for the court or countv. 
State officers represent the state, but could not be substituted for the 
state in the prosecution of claims aga'inst it. On an assumption that 
the county or the levy court in its représentative capacity might be 
sued in an action of tort for damages, it might well be that service 
of the summons directed to it might be made upon the commissioners 
or one or more of them. But this, as has been shown, is an unwarrant- 
ed assumption. It appears from the Delaware cases that the doctrine 
of non-liability of a county or its levy court as representing it in an 
action of tort for damages is not based solely upon its unincorporate 
character. In Carter v. Levy Court, 8 Houst. (Del.) 14, 31 Atl. 715, 
where it was held that no action of tort will lie against a county in 
Delaware or its levy court, Comegys, C. J., said : 

"The overwhelming weight of authority seemed to be in favor of the 
proposition that no action of tort wlll lie against such a public division of the 
state as the county, or such a body as the levy court." 

In Duncan v. Willits, 4 Pennewill (Del.) 493, 57 Atl. 369, Spruance, 
J., said: 

"It was the rule of the common law that counties could not be sued, and 
that their capacity in that regard depended upon statutory enuetment ; for the 
reason that the several counties of a state are political divisions exercising a 
part of the sovereign power of the state." 

In Mayor & Council v. Ewing, 2 Pennewill (Del.) 66, 105, 43 Atl. 
305, 308, the Suprême Court of Delaware said : 

"It is well settled that an action of tort for injuries from détective highways 
will not lie against a county, in the absence of a statute giving siii h action. 
Carter v. Wilds et al., Commis.sioners of the Levy Court of Kent (îounty, 8 
Houst. 14 [.31 Atl. 715] ; Hill v. Boston, 122 Mass. 344 [23 Am. Rep. 332] ; 
Templeton v. Linn County, 22 Or. 313 [29 Pac. 705, 15 L. R. A. 730]. Nor 
could such an action against the state be maintained." 
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There are two separate and distinct reasons why in the courts 
of Delaware neither the levy court nor the county can be held liable 
in damages in an action of tort. One is that such an action does not 
lie against the county, or the levy court as representing the county, 
as a political division of the state, and as such immune by reason of 
the state sovereignty from an adverse action for damages, unless au- 
thorized by the state. The other and v^fholly independent reason is 
that, unlike public school districts, neither the levy court nor the coun- 
ty possesses corporate or quasi corporate organization of such a na- 
ture as to render it capable of being sued for or held in damages. 
Neither has a corporate seal nor, expressly or by implication, the ca- 
pacity to sue and be sued. 

This is not, aside from the steam-tug, a suit in rem, but purely in 
personam. Nor is it a suit to hold the bridge-tender or the members 
of the levy court individually and personally liable in damages, but 
to subject the levy court in its représentative capacity to such liability. 
It may be, though it is unnecessary to express an opinion on the point, 
that the bridge-tender and such of the individual members of the levy 
court, if any, as may hâve been guilty of négligence either personally 
or through persons acting for them, resulting in the in jury complained 
of, could be held in damages in a proper proceeding in admiralty. But 
this is not such a proceeding. 

For the reasons expressed in this opinion the exceptions must be 
sustained and the libel dismissed so far as relief against New Castle 
county, its levy court, or the présent or former members thereof, is 
concerned. 



FIRST NAT. BANK OF CINCINNATI, OHIO, v. DURR, County Audltor, 

et al. 

(District Court, S. D. Ohio, W. D. October 16, 1917.) 

No. sa 

1. F/QuiTY <S=»363— Praotice — Motion to Dismiss. 

A motion to dismlss a blU opérâtes as a demurrer, admlttlng tlie aver- 
ments therein. 

2. Taxation ©=>11 — National Banks — "Capital Stock." 

Rev. St. g 5219 (Act June 3, 1864, c. 106, § 41, 13 Stat. 111, as amended 
by Act Feb. 10, 1868, c. 7, 15 Stat. 34 [Oomp. St. 1916, § 9784]), empowers 
States to tax shares of stock of national banks by Including them in the 
valuation of the Personal property of the owners, subject to the restriction 
that shares owned by nonresidents shall be fixed in the city or town where 
the bank Is located. Act Dec. 23, 1913, c. 6, 38 Stat. 251, provlding for 
Fédéral Reserve Banks, by section 2 (Comp. St 1916, § 9786), requlres 
national banks to accept Its provisions under penalty of forfeiture of 
franchise, and provides the percentage of subscriptlons to the stock of 
Fédéral Réserve Banks, whUe section 7 (section 9791) déclares that Féd- 
éral Reserve Banks, including the capital stock and surplus therein, shall 
be exempt from taxation. Held that, as the "capital stock" of a corpora- 
tion differs from the shares of stock and Is the property or funds con- 
tributed by stockholders as a basis for the business, section 5219 was 
not modified by Act Dec. 23, 1913, and taxes assessed against an Ohio Na- 

^ssFor other cases see same toplc & KEY-NUMBQR In ail Key-Numbered Dlgests & Indexes 
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tioiial bank under Gen. Code, Ohio, §§ 5408, 5410, 5411, 5412, 5072, on 
account of the bank's ownershlp of sliares of stock in a Fédéral Reserve 
Bank, are coUectible, and no exemption can be allowod T^ecause the 
capital stock of the Reserve Bank is exempt. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Capital Stock.] 

In Equity. Bill by the First National Bank of Cincinnati, Ohio, 
against Peter W. Durr, Auditor of Hamilton County, Ohio, and an- 
other. On motion to dismiss. Motion sustained. 

Healy, Ferris & McAvoy and Frank J. Dorger, ail of Cincinnati, 
Ohio, for plaintiff. 

John V. Campbell, Pros. Atty., and Smith Hickenlooper, Henry G. 
Hauck, and Louis H. Capelle, Asst. Pros. Attys., ail of Cincinnati, 
Ohio, for défendants. 

SATER, District Judge. [1] The motion to dismiss the bill opér- 
âtes as a demurrer. It admits that, after the plaintiff's cashier had 
made the return for taxation purposes of plaintiff's resources and lia- 
bilities, with a statement of the names and résidences of its stockhold- 
ers, the number of shares held by each and the par value of each 
share, the défendant auditor delivered to his codefendant as county 
treasurer the tax duplicate authorizing him to coUect, as in the Ohio 
statutes provided, the taxes charged against the owners of the shares 
of stock in the plaintiff bank, which taxes so charged include the suni 
of $3,339.36, assessed for the state, county, and municipal purposes 
claimed to be due on account of the plaintiff's ownership of 4,320 shares 
of stock held and owned by it in the Fédéral Reserve Bank of the dis- 
trict within which Cincinnati is located. 

[2] The plaintiff claims that the provisions of section 5219, R. S. 
U. S'. (Act June 3, 1864, c. 106, § 41, 13 Stat. 111, as amended Feb- 
ruary 10, 1868 [15 Stat. 34, c. 7]), are so far repealed by section 26 
of the Fédéral Reserve Act (Act Dec. 23, 1913, c. 6, 38 Stat. 25 [Comp. 
St. 1916, § 9803]), that the shareholders in the plaintiff bank are ex- 
empt from taxation by virtue of section 7 of the last-named act (Comp. 
St. 1916, § 9791) on so much of its capital and surplus as is invested 
in stock of the Fédéral Réserve Bank. A temporary injunction issued 
when the bill was filed. 

Under section 5219, the states are empowered to tax the shares of 
stock of national banks by including them in the valuation of the Per- 
sonal property of the owners in the assessment of taxes. The only 
restriction on this power of taxation is that taxation thereon shall not 
be any greater than is assessed on other moneyed capital in the hands 
of individual citizens of the state imposing the tax, and that the shares 
of any national bank owned by nonresidents of any state shall be taxed 
in the city or town where the bank is located and not elsewhere. Real 
property of national banks is by the same section made subject to lo- 
cal taxation to the same extent as other real property. 

The Législature of Ohio, in pursuance of the authority conferred 
by section 5219, has declared that ail the shares of stockholders in an 
incorporated state or national bank shall be listed at their true value 
in money and shall be taxed only in the city, ward or village within 
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which the bank is located. Section 5408, G. C. Ohio. A national bank 
is required to keep at its place of business a fui) and correct list of 
the names and résidences of its stockholders and the number of shares 
held by each, which list shall at ail times during business hours be 
open to the inspection of local taxing officers. Section 5410. The 
cashier of such bank is required to make a return to the county audi- 
tor of the bank's resources and liabilities, with a full statement of the 
names and résidences of its stockholders, the number of shares held 
by each and the par value of each share. Section 5411. The auditor 
then détermines the value of the shares of such bank. Section 5412. 
The taxes assessed on the shares or their value are made a lien 
thereon from the first Monday of May in each year until they are 
paid. The duty is imposed on the bank to collect the taxes due upon 
its shares of stock from the several owners of the shares and to pay 
the same to the county treasurer. Failure to do so is attended with a 
penalty. Section 5672. The bank, having paid the tax assessed upon 
the shares held by its stockholders, is authorized to deduct the amount 
so paid from the dividends that are due or that may become due on 
such shares, and is given a lien upon the same and on ail funds in its 
possession belonging to its shareholders or which may at any time 
corne into its possession, for its reimbursement for the taxes so paid on 
account of its several shareholders, with légal interest, which lien may 
be enforced in an appropriate manner. 

Section 2 of the Fédéral Reserve Act (Comp. St. 1916, § 9786) re- 
quired every national bank to signify in writing within 60 days after 
the passage of the act its acceptance of the terms and provisions of such 
act. Any bank f ailing for one year to become a member of the Fédéral 
Reserve Bank forfeited ail of its rights, privilèges, and franchises. The 
amount of each national bank's subscription to the capital stock of the 
Fédéral Reserve Bank in the district in which such national bank is sit- 
uated must be 6 per cent, of its paid-up capital stock and surplus. For 
the subscription thus made, the. national bank becomes a shareholder 
or stockholder in the Fédéral Reserve Bank, but may not transfer or 
h3'pothecate its shares, each of which is of the face value of $100. 
Subsection 3 of section 7 provides that : 

"Feileral Reservo Banks, liu-lndiji^ tli(^ capital stock and surplus tlierein, 
and tliG luconie doiivcd thorcfvoni, shall be exempt from fédéral, state, and 
local taxation, exempt taxes upon real estate." 

In Tennessee v. Whitworth, 117 U. S. 129, 136, 6 Sup. Ct. 645, 647 
(29 L. Ed. 830), Mr. Chief Justice Waite, in speaking of taxable cor- 
porate éléments, said: 

"In cori)or;!tioi!S four clonients of taxable value are sometimes fouild: 
(1) Franchises: (2) ca])ital stock in the liands of the corporation; (3) cor- 
porate ijroperty ; ai:d (4) the shares of the capital stock in the hands of the 
individual stockliolder.s. Eacli of thèse is, under some eircunistances, an 
appropriate sub.jeet of ta.xation.'' 

By the unambiguous provisions of section 5219 the power of the 
States to tax national banks is confined to a taxation of the fourth of 
the above éléments— i. e., the shares of stock in the names of the share- 
holders, and to an assessment of the real estate of such banks. Owens- 
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boro Nat. Bank v. Owensboro, 173 U. S. 664, 669, 19 Sup. Ct. 537, 43 
L. Ed. 850; People v. Weaver, 100 U. S. 539, 549, 25 h. Ed. 705; 
State, Northward Nat. Bank, v. City of Newark, 39 N. J. Law, 380, 
383 ; Flint v. Board of Aldermen, 99 Mass. 141, 145, 96 Am. Dec. 
713 ; First Nat. Bank of Richmond v. City of Richmond (C. C.) 39 
Fed. 309. 

When the plaintiff subscribed to the capital stock of the Fédéral Re- 
serve Bank, it permanently invested a portion of its capital, and, it 
would seem, of its surplus also. Capital is thus defined in Bailey v. 
Clark, 21 Wall. (88 U. S.) 284, 286, 22 L. Ed. 651 : 

"WTieii used with respect to the property of a corporation or association, 
the term h.«is a settled meaning ; it applies only to tlie property or means con- 
tributed by the stockholders as the fund or basis for the business or enter- 
prise for which the corporation or association was formed." 

Capital or capital stock (the terms being often used synonymously) 
is not the same thing as the shares of capital stock. In Farrington v. 
Tennessee, 95 U. S. 679, 687, 24 L. Ed. 558, quoted with approval in 
Powers V. Détroit & Grand Haven Ry., 201 U. S. 543, 560, 26 Sup. 
Ct. 556, 559 (50 L. Ed. 860), it is said: 

"ïhe capital stoeli and the shares of the capital stocli are distinct thlngs. 
The capital stock is the money paid or authorized or required to be paid in 
as the basis of the business of the bank, and the means of conducting its 
opérations. * * * Tlie capital stock and tlie shares raay both be taxed, 
and it is not double taxation." The bank may be required to pay the tax 
out of its corporate funds, or be authorized to deduct the amount paid for 
each stockholder out of his dividends. 

The Fédéral Reserve Act recognizes and maintains the distinction 
between capital stock and the shares of capital stock. See sections 5 
to 8, both inclusive (Comp. St. 1916, §§ 9789-9791, 9694). It will 
be further noted that the term "capital stock," when used in referring 
to a national bank, has the same meaning as when applied to a Féd- 
éral Reserve Bank. The exemption from fédéral, state, and local 
taxation, given by section 7 of such act, by express language extends 
only to the banks organized under that act, "including the capital 
stock (capital) and surplus therein, and the income derived there- 
from." The correct interprétation of such an exempting clause is 
gathered from Railroad Cos. v. Gaines, 97 U. S. 697, 707, 24 L. Ed. 
1091, in which it was said : 

'•In gênerai, an exemption of capital stock, without more, may with grcat 
propriety be cousidered, under ordinary circumstances, as exempting tliat 
which, in the legltimate opération of the corporation, couies to represent the 
capital." 

The exemption provided in section 7 does not extend to national 
banks organized under the National Banking Law. Had Congress 
intended that their capital stock should be relieved from taxation, il- 
would bave said so. 

The stock purchased by the plaintiff in the Fédéral Reserve Bank 
is but a nontaxable investment of a part of its capital and surplus. 
As said in First Nat. Bank v. Albright, 208 U. S. 548, 553, 28 Sup. Ct. 
349, 350 (52 L. Ed. 614): 
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"The law does not conslder the nature of a bank's Invesltnt^is» tiot taxed In 
flxlhg the value of its stock. Palmer v. McMahon, 133 TJ. S. 660 [10 Sup. Ct. 
324, 33 L. Ed. 772]." 

Whatever value the shares issued by the plaintiflf national bank 
possess, they are to that extent taxable in the hands of their owners 
and holders. Rosenblatt v. Johnston, 104 U. S. 462, 26 L. Ed. 832; 
City, etc., of San Francisco v. Crocker-Woolworth Nat. Bank (C. C.) 
92 Fed. 273. The courts hâve repeatedly ruled that, in fixing the 
value of the shares of stock of national banks for taxing purposes, 
the value due to the bank's ownership of nontaxable United States' 
bonds as a part of its assets must be included. See, for instance, 
Cleveland Trust Co. v. Lander, 184 U. S. 111, 22 Sup. Ct. 394, 46 
h. Ed. 456; Hager v. American Nat. Bank, 159 Fed. 396, 401, 86 
C. C. A. 334 (C. C. A. 6) ; Van Allen v. Assessors, 3 Wall. 573, 18 
L. Ed. 229; People v. Commissioners, 4 Wall, at page 258, 18 L. Ed. 
344; Nat. Bank v. Commonwealth, 9 Wall, at page 359, 19 L. Ed. 
701 ; Home Savings Bank v. Des Moines, 205 U. S. at pages 518, 
519, 27 Sup. Ct. 571, 51 L. Ed. 901. The same rule applies as to non- 
taxable stock held by the plaintiff in the Fédéral Reserve Bank. 

The déclaration, in section 26 of the Fédéral Reserve Act, that ail 
provisions of law inconsistent with or superseded by any of the pro- 
visions of such act are to that extent repealed, has no application to 
such a situation as is presented by the bill, for the reason that the 
exempting clause f ound in section 7 does not relieve or purport to re- 
lieve national banks, their capital and surplus from the taxation au- 
thorized by section 5219, and is therefore not inconsistent with and 
does not supersede the provisions, or any of them, of that section. 

The temporary injunction is dissolved, and the motion to dismiss 
the bill is sustained. The same ruling may be taken in cases Nos. 87, 
88, and 89, if the issues involved in those respective cases are the 
same as in this, which I understand to be the fact. 

Other questions hâve been raised by the défense, but their considér- 
ation is not deemed necessary. 



In re NAJOUR. 

(District Court, N. D. Georgia. September 25, 1917.) 

No. 5776. 

1. bankrrptcy <©=>399(1) — homestead exemption — change of flnanciai, 

Condition. 

llie mère fact that the baiikrupt's flnanclal condition, as shown by a 
stutement made 14 months before bankruptcy for the purpose of obtalnlng 
crédit, greatly changed durlng that period, wlll not alone warrant déniai 
of a homestead exemption. 

2. Bankeijptcy <S=228 — Refebee — Détermination. 

The décision of a référée, based on a hearlng where wltnesses were per- 
sonally examined by him, should not be Interfered with unless clearly 
wrong. 

^=»For othtr cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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3. Bankruptcy <ê=»300(1) — Exemptions — Homestead — Forfeiture. 

A liaiikruiit sliould iiot be donied hls homestead exemption, because 
of liis transfer of his homestead to auotlier persoo, vvhere it was retrans- 
ferred to him, and the transfer was not made with intciit to prefer credi- 
tors. 

In Bankruptcy. In the matter of the bankruptcy of Costa G. Najour. 
Application by the bankrupt for the setting aside of a homestead ex- 
emption, to which John Silvey & Co. and other creditors filed objections. 
Objections overruled by the référée, and the creditors pétition to re- 
view. Pétition denied, and referee's report coniîrmed. 

Dorsy, Shelton & Dorsey, of Atlanta, Ga., for objecting creditors. 

McCallum & Sims, of Atlanta, Ga., for bankrupt. 

NEWMAN, District Judge. This is an application for Homestead 
exemption by the bankrupt, Costa G. Najour, and $920, a part of 
the amount realized from the sale of the bankrupt's merchandise, was 
set apart by the trustée to the bankrupt as an exemption. This was 
referred to N. L,. Flutchins, référée, for détermination, and his report 
and opinion on the subject is as foUows: 

"On April 11, 1917, tlie trustée, R. C. l'atterson, filed hls report settinj; 
iipart the bankrupt's exemption to the amount of i|;S>20, same being cash de- 
rlved from the sale of stock and flxtures of the bankrupt. On April 14, 1917, 
John Silvey & Co. and others filed objections. 

"The first ground of objection insisted upon was because said bankrupt, in 
January, 1916, made a writteu statement to R. G. Dun & Cb., for the purpose 
of obtaluing crédit, in which he represented at that time that his assets 
were $11,500 and his total liabilities $4,000, showing a surplus of assets over 
liabilities in 1916 of $7,500. Fourteen months later, wheu he admitted in 
writing hls, willingness to be adjudicated a bankrupt upon the filing of an 
involuntary i)etition against him, he scheduled liabilities of approximately 
$10,00<), ànd his only live asset was a stock of goods and flxtures which inven- 
toried approximately .$4,000; tliat the only other assets scheduled were ac- 
couuts receivable for goods sold, having a face value of approximately $6,500, 
wliereas, in truth and in fact his ledger and books showed that he had at 
the time of bankruptcy accoinits receivable of only $5,400, and that thèse are 
ail practically worthless. ïliere therefore lias been a shrinkage of assets in 
14 months from a solvent condition of .$7,500 to an insolvent condition of ap- 
proximately $7,500. or sliowlng a shrinkage in assets in 14 months of approxi- 
mately $15,000. 

"The second ground of objection insisted upon by objecting creditors was 
that in November, 1916, the bankrui)t purcha.sed the property where he lives at 
417 l'hast Fair street, paying with his own chcck the sum of $500 cash pay- 
iiient thereon ; that shortly thereafter he transferred said property to hls 
wife for love and alïecrtion, and that at that time the bankrupt was totally 
and wliolly insolvent; and that said transfer was fraudulent, and made for 
the. purpose of hindeiing, delaying, and defrauding his creditors, and amounts 
to a concealment oï his property, and for that reason the bankrupt is not 
entitied to his homestead exemption. 

"Third. That creditors' further objection is because during the three months 
immediately preceding said baid^ruptcy, to wit, in December, 1916, and Janu- 
ary and February, 1917, the bankrupt purchased and received in his store 
approximately $7,000 in new merchandise ; that during the period of three 
months Immediately preceding bankruptcy said bankrupt sold or otherwise 
disposed of aiiproximately $10,000 worth of merchandise ; and tliat he has 
made no satisfactory explanation of what has become of said merchandise or 
the i)roceeds thereof. 

igz=oFor other cases see saine topic & KEY-NUMBER in aM Key-Numbered Digests & Indexes 
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"Fourth. That durins the three-months period aforesnid his booUs showed 
that he turned over a large portion of merehandise to f riendly Syrian peddlers, 
and he admits that some of it was practically at cost, and if he received tho 
cash he has not satisfactorily accounted for'it, and he turned over to a 
friendly Syrlan peddler $600 in uew merchandise as crédit on an alleged loan, 
which he admits having been owing by him for over a year, and that the de- 
livery of said merchandise amounted to a transfer of his proi)erty for the 
purpose of hinderlns, delaying, and defrauding his credltors ; that during the 
nionth of February, 1917, preceding banlsruptcy, he paid bona fide merchan- 
dise credltors the sum of .$138.3.''>, whlle during said month he paid to rela- 
tives and friends the sum of $1,553.75, and that the payment to friends and 
relatives was on alleged loans of long standing; that the bankrupt on the 
oue hand was purchasing from the objecting credltors new merchandise, and 
with the other liand coneealing said merchandise, or else selling it to hi.s 
friends and relatives, ail the while in contemplation of bankruptcy proceedlngs, 
for the purpose of defrauding his bona fide merchandise credltors. 

"Fifth. Said objecting credltors further insist that, althongh the report of 
the trustée settlng apart the liomestead exemption was not tiled untU April 11, 
1917, said bankrupt undertook on Aprll 5, 1017, to transfer. sell, and convey 
ail of his right, title, and interest in the homestead to be set apart to liini to 
another, wlth instructions to the trustée to pay over to said party any amount 
which mlght be allowed him as a homestead exemption, 

"The above matter came on for hearlng before the référée under spécial 
référence on May 14, 1917, at Atlanta, (îa., in the Fédéral building, beginning 
at 9 o'clock a. m. and btàng coucluded at 3:30 p. m. of the same date. Alengtliy 
investigation was tlien had, and nmny wltnesses were sworii aud testified. 
It appears that Costa G. Najour, the bankrupt, was a Syrian merchaut on 
Decatur street, in the city of Atlanta, Ga. ; that his business consisted of sell- 
ing, principally at Wholesale, supplies to Syrian peddlers. Thèse peddlers 
;seem to hâve been lus principal customers. On January 13, 1910, the bank- 
'rupt niade a statement to R. G. Dun & Oo., in whlch it appears that he had 
on hand at that time merchandise to the value of $7,000, outstanding ac- 
eounts at a rcalizable value .$3,400, and cash in bank $!X)0, tixtures, furniture, 
-.c, $200, making a total of .$11,500; that at that time his llabilities amounted 
to $4,000; that he owed his merchandise credltors on open aceouut $2,400, 
he owed the bauk for loans $500, and he owed friends and relatives $1,100. 
making his surplus $7,500 at that date. 

"It appears from the testlmony, fi'om an examination of bankrupt's books, 
journals, and ledger, his passbook at the bank, paid checks, etc., goods bought, 
good sold, etc., that, starting wlth a stock of goods in January, 1916, at a 
value, as shown by his books, of .$0,711.67, and accouuts recelvable at sub- 
stantially $3,500, between that time and the Ist of March, 1917, the bankrupt 
had purchased in his business goods to the amount of $22,355.26, making a 
total amount of goods handled from January 13, 1916, to bankruptcy, of a 
little over $29,000 ; that a cai'eful inventory made by the receiver, af ter bank- 
ruptcy, showed on hand stock of goods of the value of $.'i, 172.97. It appears 
that during said period of a little over a year that the bankrupt, as shown by 
his checks, had paid to his merchandise credltors, as far as can be ascertain- 
ed, the sum of $25,954.77. The best information obtainable from the évidence 
shows the baidvrupt's current expenses at his store amounted to around $1,800 
a yeiir ; that he paid out, in aildltlon to amounts shown by his checks, for 
merchandise for whlch lie paid cash, aiuouutlng to about $1,800 ; that he paid 
certain debts owing to friends wlth goods out of the store, about $700, to say 
nothlng of his living expenses, whicli cannot be determlned froin the évidence. 
It therefore appears that during the year preceding bankruptcy the bankrupt 
had handled practically $25,000 wortli of goods, and has paid out during the 
same period, in connection with his business, practically tlie sum of $30,000. 
At the time of bankruptcy, therefore, with stock of goods inventorylng $3,- 
172.97, fixtures $840.00, accounts recelvable, actual, $5,481.6,3, making his as- 
sets about $9,494.60; from his list of ci'editors, and claims proven, it appears 
that at the time of bankruptcy he owed merchandise credltors $9,433.98. 
While it Is true that bankrupt appeured to hâve received an uuusual amount 
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of goods durliig the early part of 1917, hls explanation was to tlie effect tliat 
whlle he had purcliased most of those goods several montlis previous, for 
delivery in October and Novèmber, 1916, the mills from wliom he piirehased 
dehiyed deliveries until January, 1917; that his stock of goods had heon re- 
duced down to about $2,000 to $2,400, during the mouth of 1 )e(:eraber, 1910 ; 
that hls customers, belng prificipally peddlers, tbeii came In foi- their sprlng 
supplies; that shortly thereafter it began ralnlug and ralned for a long 
perlod, thereby preventlng peddlers from going out on the road aud selling 
the goods purchased from him, and they being unable to pay for tliem be- 
fore bankruptcy, placed- him In such position that he could not collect and 
therefore could not pay his gênerai creditors ; that his business had falleu 
off quite materially during the year 1916, on account of business conditions on 
Decatur street. From a careful review and examination of ail the books, 
papers, etc., connected with the testimony taken at the hearing, I fail to find 
the évidence of such fraud as is contemplated by the statute sufticient to 
deprive the bankrupt of his exemption in connection with objection 1 of 
objecting creditors. 

"Concerning the second objection, as insisted upon by creditors, the évidence 
furnishes what would seem to be the truth of the transaction in référence to 
the purchase of property at 417 East Fair street, from the bankrupt, his wife, 
the real estate dealer, and others, showing to the court that the money thus 
paid out was the separate property of his wife, and was not paid out of funds 
derived from his business. 

"Objection numbered 3 is disposed of in what has been sàid in connection 
with objection 1. 

"In connection with objection numbered 4, the bankrupt appears to hâve 
made a satisfactory explanation of the goods turned over to a friendly Syrian 
creditor of $600 in new merchandise, on what appeared to be a bona flde 
loàn made by a friendly Syrian to the bankrupt, aud did not amount to a 
transfer for the purpose of hindering, delaylng, and defrauding his creditors. 
While it appears that during the month of February, 1917, the bankrupt paid 
to his Gentile merehant creditors* only the sum of $138.33, and that during 
said month he paid relatives and friends the sum of $1,553.75, or thereabouts, 
and that the same were made in payment of loans of several months stand- 
ing, yet it appears from the testimony of the bankrupt, checks exhiblted, bank 
books, etc., in connection with the testimony of friends to whom moneys 
were paid, that said sum of $1,500, or about that amount paid to friends and 
relatives, was for money previously borrowed which he had used in paylng 
on his indebtedness to hls gênerai creditors ; that $300 of this $1,500 was 
money held at the request of a Syrian preacher, vvho was making charitable 
collections along from time to time, and that amount was paid after the 
Christmas holidays when called for by said preacher. The référée is of the 
opinion that this ground is insufflcient to deprive the bankrupt of his right to 
exemption. 

"In connection with objection numbered 5, whatever may hâve been bank- 
rupt's Intention In making transfer of his homestead, he has since obtained a 
transfer of the same back to hlniself. This condition seems to hâve been re- 
ported since the hearing to the District Judge, and by said judge ordered 
filed and to become a part of the record in this proceedlng. So the référée 
is of the opinion that this ground is insufficient to deprive the bankrupt of 
his right to exemption. 

"Conclusion. 

"The référée, therefore, from books, papers, records, two examinations of 
the bankrupt, both at the first meeting of creditors and the hearing before 
this référée, and the briefs and arguments of counsel, Is unable to détermine 
that the debtor has been guilty of such 'willful fraud in the concealment of 
a part of his property from his creditors of which he is possessed when he 
seeks the beneflt of exemption,' or failed to make that full and fair disclosure 
as would be sufflcient to deprive him of hls claim to exemption. So, having 
atrîvéd at this conclusion, it appears that the trustee's report of exempted 
pi-ôperty should be confirmed and the bankrupt's riglit to exemption claimed 
determined accordingly." 
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[1] The pétition to review the action of the référée and the argu- 
ment before me were directed mainly to what is sliown hère as to 
the bankrupt's statement, early in 1916, to R. G. Dun & Co., of con- 
sidérable assets and small liabihties and the fact that when put into 
bankruptcy, in 1917, about 14 months after this statement, his indebt- 
edness was large and his assets small; and the cases of In re Dobbs 
(D. C.) 172 Fed. 682, and (D. C.) 175 Fed. 319, were cited as au- 
thority. The décision in the Dobbs Case speaks for itself, and I was 
satisfied in that case that the évidence did not sufficiently account for 
the discrepancy in the assets from the one period to another. In this 
case the référée says : 

"The référée, therefore, from booUs, papers, records, and examinations of 
the bankrupt, finds," etc. 

Thus it shows that the référée had before him the books and papers 
of the bankrupt, from which he was able to ascertain that there had 
been no such willful fraud in his business and as against creditors as 
would defeat his exemption. In the Dobbs Case I said, speaking of 
the bankrupt : 

"He appears to hâve kept no satisfactory books of aceonnt from wMch 
the facts as to what he had done with his property and how there had 
been such a remarkable change In his business could be ascertained." 

In the présent case the référée finds a différent situation and that 
the showing made by the bankrupt is satisfactory, and thinks it sat- 
isfactorily shows that he made a full and fair disclosure of his prop- 
erty when he claims his homestead exemption. 

[2] The décision of a master or référée, based on a hearing like this, 
should not be interfered with unless it is clearly and manifestly er- 
roneous, and another rule that is applicable hère, and to which I hâve 
always adhered, is that where a référée or master hears the witnesses 
in person, sees them examined and cross-examined, and notes their 
bearing and manner, he is better able to judge whether they should be 
believed or not than one who takes such testimony on paper, as I hâve 
to do hère ; that is to say, the gênerai rule is that one who sees the 
witnesses and hears them is better able to judge of their credibility than 
one who reviews their testimony as it appears only after having been 
reduced to writing. 

[3] There is another objection to the allowance of homestead hère, 
and that is based on the fact that the bankrupt had sold his homestead. 
The real facts about this are rather difficult to ascertain, but it seems 
to me that, while the bankrupt did transfer his exemption to another 
party, it was transferred back to him, and he now bas it, and will re- 
ceive it if his exemption is approved. Of course, if it could be fairly 
gathered from this évidence, or if there was a reasonably necessary 
inference that he was trying to prefer one creditor over another, it 
ought to defeat the exemption ; but it does not so appear. 

I do not think a case is made hère, in which I am justifîed, or would 
be justified, in difïering with the référée about the conclusion reached 
by him. Consequently the report of the référée must be confirmed, 
and judgment rendered that the bankrupt is entitled to hâve his ex- 
emption ; and it is so ordered. 



172 240 FKDEKAL KErOItïKJl 

Ex parte RTJSII. 
(District Court, M. D. Alabama, X. D., at Montgomery. November 13, 1917.) 

No. 5363. 

1. Aemy and Xavt ©=519 — Enlistjient — Minobs. 

National Défense Act Juiie .", 191G, c. 134, § 27, 39 Stat. 186 (Coinp. St. 
1916, § 1885a), declarius that no person under the af,'e of 18 years sliall 
be enlisted or mustereil into the milltary service of tlie tlnited States 
without tlie written consent of liis parents or guardians, provided that 
such minor lias jiarents or guardians entitled to his custody and control, 
Is intended for the benetit of the parent or guardian, and gives no rights 
to a minor under 18 years of âge, who enlisted without the consent of his 
parents or guardian. 

2. Army and Navy <§;=544(3) — Kni.istment — rBocEEUiNOS by Parent and 

Guardian. 

A parent or guardian, seeking under National Défense Act June 3, 1916, 
§ 27, declaring that no person uuder the âge of 18 years shall be enlisted 
into the milltary service of the United States without the written consent 
of his parents or guardians, the discharge of a minor son or vvard under 
18 who enlisted ^^-itliout such written consent, must act seasonably, and 
cannot uuduly delay, and hence, having made no objection to tlie enlist- 
nient for over a yeàr, is not entitled to secure the minor's discharge, after 
he deserted and was arrested to await trial by court-martial for that of- 
fense. 

3. Akmy and Navy <g=>44(3) — Knlistment— EmscT. 

As National Defen.se Act June 3, 1916, permits the enlistment of minors 
over 16, a minor 17 ye.nrs old, who, mlsstating his âge, was enlisted with- 
out the consent of his guardian, becomes, despite section 27, forbidding 
enlistment of minors under 18 without written consent of parents or 
guardians, a de facto and de .jure soldier, sub,iect to military jurisdietion, 
and cannot, having committed au offense against military law, as déser- 
tion, be discharged on, the pétition of his guardian until exi3iatlon of his 
offense. 

In the matter of the pétition of Mrs. Henrietta Rush, on behalf of 
Thomas F. Caldwell, a minor, for writ of habeas corpus, directed to 
William R. Smith, Brigadier General, N. A. Pétition dismissed with- 
out préjudice. 

D. W. Crawford, of Dadeville, Ala., for petitioner. 

Hubert J. Turney, of Cleveland, Ohio, for respondent. 

HENRY D. CLAYTON, District Judge. This application for ha- 
beas corpus is iîled by Mrs. Henrietta Rush, on behalf of her minor 
grandson, Thomas F. Caldwell, her natùral ward, whose custody and 
control she has had, his parents being dead, alleging that he is illegally 
restrained of his liberty under and by color of the authority of the 
United States, and in violation of the laws of the United States, by 
William R. Smith, Brigadier General, N. A., commanding 37th Divi- 
sion in training at Camp Sheridan, Montgomery, and seeks Caldwell's 
discharge from the custody of the military authorities. 

The facts in the case are not disputed, and from them it is estab- 
lished that Caldwell was born September 28, 1899; that on October 13, 
1916, while a little over 17 years of âge, but under 18 years of âge, 

ig^sFor oiber cases see same topic & KEY-NUMBBR in ail Key-Number«d Dlgests & Indexes 
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and without the consent of his grandmother, his natural guardian, he 
enlisted in the Alabama National Guard, which, prior to that time, 
"had been mustered into and was then in the service of the United 
States ; that Caldwell went with his company to the Mexican border, 
received the pay and allowances, and performed ail the duties of a sol- 
dier for nearly a year, and that with the knowledge of his guardian; 
that he accompanied his company to Camp Mills, N. Y., the point of 
embarkation for France, and that while at Camp Mills, and on Sep- 
tember 15, 1917, he voluntarily left his company without permission 
of his commanding officers and returned to his home. Upon his 
arrivai in Alabama, he was apprehended by the military authorities, 
and the return of General Smith to the writ shows, and it is not dis- 
puted, that Caldwell is being held by him as a soldier of the United 
States, that formai charges alleging the crime of désertion hâve been 
pref erred against him, and that Caldwell awaits trial by a court-martial. 
[1] At the time of Caldwell's enlistment, section 27 of the National 
Défense Act (Act of Congress approved June 3, 1916, 39 Stat. L. 186 
[Comp. St. 1916, § 1885a]), contained the following proviso: 

"That no persoii under the âge of eighteeu yenrs shall be enlisted or mus- 
tered into the military service of tlie United States without the written con- 
sent of his parents or guardians, provided that sueh niinor has such parents 
or guardians entltled to his custody and control." 

It is insisted by petitioner's counsel that this provision quoted ren- 
ders Caldwell's enlistment void, and that, although he is held by prop- 
er mihtary authority on a charge of désertion, nevertheless the court 
should discharge him and award his custody to his grandmother, his 
guardian. While it is true that for a time the décisions of the courts 
varied as to whether the enlistment of a minor in the army or navy 
without the written consent of his parent or guardian, and in view of 
the statutes of the United States prohibiting the same, was void, or 
only voidable, the question was settled more than 25 years ago by the 
décision of the Suprême Court of the United States (In re Morrissey, 
137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644) construing a provi- 
sion identical with section 27 of the National Défense Act, except the 
âge then was 21 years, and not 18 years, as at présent, and holding 
that such provision is for the benefit of the parent or guardian, and 
gives no privilège to the minor. 

[2] The law is eciually well settled that a parent or guardian, seek- 
ing tiie discharge of a minor son or ward, must act seasonably ; he can- 
not unduly delay. As was said in Ex parte Dostal (D. C.) 243 Fed. 
664, 669 : 

"He may be released from the service by a tlniely application of the parent 
or guardian having a superior riglit to his custody or control. But this appli- 
cation must lie niade with reasonable diligcnci.>, after the parent has ac- 
quired knowledge of the actual enlistment, and before an offense has heen 
committed by him." 

[3] As between the United States and the minor, the enlistment of 
a minor over 16 and under 18 years of âge is valid, and the minor 
becomes de jure and de facto a soldier, subject to military jurisdiction, 
He cannot himself seek his discharge by habeas corpus, and where the 
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parent or guardian of the miner seeks his discharge, the guardian or 
parent niust make application with reasonable diligence and before the 
minor has committed any offense against the military law. He is not 
entitled to the minor's custody prior to the expiation of his military 
offense. Ex parte Dunakin (D. C.) 202 Ked. 290. This rule has been 
announced in many cases, and the reason is vvell stated by Goff, J., 
in Dillingham v. Booker, 163 Fed. 696, 698, 90 C. C. A. 280, 282 (18 
L. R. A. [N. S.] 956, 16 Ann. Cas. 127), where it is said: 

"To hold otherwlse wlll make enlistment a farce, will destroy discipline, 
and ofCer a premium for désertion. It will not do to hold that he cannot be 
punished by a court-martial for crimes committed wben he was in the naval 
service, simply because his parents did not consent to his enlistment." 

In Ex parte Dostal, supra, one of the late cases on the subject, 
this same question was presented, and the court there held that: 

"After an offense has been committed by the minor against the military law, 
and especially after he has been placed under arrest and charges hâve been 
preferred against him, it is too late for the parent or guardian to oust the 
.lurisdictlon of the military autliorities by an application to the civil courts for 
a writ of habeas corpus" — citing many cases. 

See, also, Ex parte Foley (D. C.) 243 Fed. 470, where the same rule 
is laid down. 

The question is not new in this (the Fifth) circuit. It arose in the 
case of In re Miller, 114 Fed. 838, 52 C. C. A. 476, and was ably dis- 
cussed by Shelby, J. The court held there that a minor who had en- 
lis^ed without the consent of his parents, having falsely represented 
that he was of âge, became a soldier, amenable to military jurisdiction 
for military offenses, and subject to release only on application of his 
parent or guardian, who cannot prevent his court-martial for past 
military offenses. Judge Shelby, speaking for the court, said: 

"His enlistment having made the prisoner a soldier notwithstanding his 
minority, he is amenable to the military law, just as the citizen who Is a 
minor is amenable to the civil law. The parents cannot prevent the law's 
enforcement in either case. It Is not reasonable that a minor, of âge to en- 
list, who secures the honorable and responsible position of a soldier in the 
United States arniy, could abandon his eolors in the face of the enemy and 
on the eve of battle, and avoid trial and punishment for désertion by the in- 
tervention of his parents, who had not consented to hi.s enlistment, but who 
liad taken no step to avoid it before the soldier's arrest for désertion, or 
that lie could endanger the army by betraying Its secrets to the enemy, and 
not be amenable to military .iurisdiction, his parents objecting. We cannot 
approve a view that leads to such results." 

The question again came before our Court of Appeals in the case 
of United States v. Reaves, 126 Fed. 127, 60 C. C. A. 675, where a 
minor had enhsted without the consent of his parent and afterwards 
deserted from the navy, and the ruling in Re Miller, supra, was up- 
held and confirmed. 

The court is familiar with the récent case of Hoskins v. Pell, 239 
Fed. 279, 152 C. C. A. 267, L,. R. A. 191 7D, 1053 (decided February 
5, 1917), where this same question again received the considération 
of the court. While the minor in that case was discharged from the 
custody of the military authorities, it was because he was under the 
âge of 16 years, and the court took the view that the statute (Rev. Stat. 
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U. S. § 1118 [Comp. St. 1916, § 1886]) declared him incapable of 
changing his status by enlistment, and that, bis contract of enlistment 
being void, the government acquired no right to his services. In this 
case Caldwell was over 16 years of âge at the time of his enlistment, 
and, as was said by the Court of Appeals in this same case (Hoskins 
V. Pell, supra) : 

"It is settled that the âge of one who, when he is over 16 and under 18 
years of âge, enllsts in the army without the consent of his parents or guard- 
ians * * * entitled to his enstody and control, does not render his en- 
listment void, and that he is sub.iect to tlie iurisdiction of the niilitary au- 
thorities for an offense committed prior to tlie exercise by liis parent or guard- 
lan of the right to avoid his enlistment." 230 Fed. 282, 152 C. 0. A. 2T0, 
L. R. A. 1917D, 1053. 

Thèse three décisions by the Circuit Court of Appeals for the Fifth 
Circuit are not only sound in principle and correct expositions of the 
law, but they control hère, and no useful purpose would be secured 
by citing other cases in other circuits, though it may be remarked that, 
with one or two exceptions, they foUow the same ruling as our Circuit 
Court of Appeals. 

An order will therefore be made refusing to discharge Caldwell,- and 
dismissing the pétition filed in his behalf ; but, following the practice 
in United States v. Reaves, supra, the dismissal will be without préju- 
dice. 



ADAMS V. THOMAS, Insurance Com'r ot Kentucky. 

(District Court, E. D. Kentucky. April 21, 1917.) 

No. 3087. 

OoNSTiTDTioNAL LiAw <S=207(2) — Pkivileges ob Immtjnities — Statutb, Regu- 
LATiNG Insurance Agents. 

Acts Ky. 1916, c. 19, §1 14, 16, which proliibit a licensee to act as agent 
in the state for any stocli tire Insurance company doing business therein 
of any person who is not a bona flde résident of the commonwealth, as ap- 
plied to agents for foreign companies, in eft'ect impose a condition on 
such companie.s for the privilège of doing business in the state, and are 
within the powers of the state, and not in violation of the fédéral Consti- 
tution, as abridging the privilèges or immunitles of citizens of the Uuited 
States or of the several states. 

In Equity. Suit by Ben A. Adams against C. F. Thomas, as Insur- 
ance Commissioner of the Commonwealth of Kentucky. On motion 
for preliminary injunction. Den'ied. 

S. D. Rouse, of Covington, Ky., for complainant. 
H. H. Huffaker, of Louisville, Ky., and M. M. Logan, Atty. Gen., 
of Frankfort, Ky., for défendant. 

Before WARRINGTON, Circuit Judge, and COCHRAN and 
HOLLISTER, District Judges. 

PER CURIAM. This is a three-judge case, and is before us on a 
motion for an interlocutory injunction. The injunction which plain- 

^:=»For other cases see same topîc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tiff seeks îs agaiiist the enforcement as to him of sections 14 and 16 
of chapter 19 of the Acts of the General Assembly of Kentiicky, pass- 
ed at its 1916 session. He is a citizen of Ohio, and résides in Ham- 
ilton coimty therein. His business is that of an insurance agent. As 
such he represents in this state divers stock tîire insurance companics 
doing business therein, and to this end maintains an office in Cov- 
ington. By those provisions of that act the défendant is prohibited 
from issuing or renewing a license to act as agent in this state for 
any stock fire insurance Company doing business therein to any person 
who is not a "bona fide résident of this commonwealth." At the tinie 
this suit was brought plaintifï had a license to act as agent aforesaid, 
duly issued by the défendant before the enactment of that statute, 
which was about to expire, and which because thereof the défendant 
would not renew. The plaintiiï bases his right to the relief sought on 
the position that those provisions are invalid, as in violation of sec- 
tion 2, subsection 1, of article 4 of the fédéral Constitution and of 
section 1 of article 14 of the Amendments, in that they abridge his 
privilèges and immunities as a citizen of the United States and deny 
him a privilège and immunity of a citizen of this state. 

The question wdiich we hâve hère was directly involved in the case 
of Cook V. Howland, 74 Vt. 393, 52 Atl. 973, 59 L. R. A. 338, 93 Am. 
St. Rep. 912, and it was decided adversely to plaintiflf's contention. 
By the statutes of Vermont it is provided that a foreign insurance 
Company shall not transact business in that state unless it first obtains 
license of the insurance commissioners authorizing the company so to 
do, and that the license shall authorize it "to do insurance business by 
lawfully constituted and licensed résident agents only." P. S. Vt. 
4764. They further provide that no person shall act as agent of a 
foreign insurance company until he bas filed with the secretary of the 
state a certificate from the company or its gênerai agent, authorizing 
him to act as such agent, and obtained a license from the commis- 
sioners, and that upon the filing of the certificate the commissioners 
shall issue a license to such person to act as an insurance agent in the 
state, provided the company for which he is acting is authorized to 
do insurance business therein. The application for the license pro- 
vided for is by the agent, and not by the company. A New York 
life insurance company had been duly licensed to carry on its busi- 
ness in Vermont by lawfully constituted and résident agents only, and 
was transacting business under the license. It constituted the peti- 
tionerj who was a résident and citizen, of New York, one of its agents, 
and rec|uested the commissioners to issue a license to him authorizing 
him to act for it in the state, and he made a like request on his ovvn 
behalf . This the commissioners refused to do, and he thereupon pe- 
titioned for a writ of mandamus to compel them to grant him a li- 
cense, which was denied him. The reasoning upon which the conclu- 
sion reached was based was that the state had the power absolute- 
ly to exclude foreign insurance corporations from doing business 
therein, and, having such power, it necessarily followed that it had 
the power to grant them only a qualified right to do business there- 
in ;.i. e., through "résident agents only." Such an exclusion or r^uali- 
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fied admission was not in violation of the provisions of ihe fédéral 
Constitution relied on herein, so far as the forcign corporations were 
concerned, because they were not citizens. The court, through Judge 
Watson, said: 

"A cori)onition h.'is lésai existenco ouly In tlie stiite of its création. It may 
be permitte<i to do business in anotlier sovereijîiity, or it may be entirely ex- 
cluded tlierefrom. The question whether sucli pei'inission shall be given 
rests wholly with the state whieh the coritoi-iition seeks to enter for that 
jraniose; and if permission is granted it may be muler sueh <-onditions and 
régulations as the state shall impose, providinj; niatters of a fédéral nature 
are not affeeted thereby, vvithout iuvndins the rlshts and privilèges guarau- 
teed by the iwovisions of the Constitution al!o\e referred to, for it is settled 
beyond question that a corporation is not a citizen witliin the meaning 
thereof." 

As illustrations of what followed from the power to exclude in the 
case of insurance corporations, the décisions of the Suprême Court of 
the United States in the cases of Hooper v. California, 155 U. S. 648, 
15 Sup. Ct. 207, 39 L. Ed. 297, and Noble v. Mitchell, 164 U. S. 367, 
17 Sup. Ct. 110, 41 L. Ed. 472, were cited. 

An illustration of the qualification on the power of exclusion of 
foreign corporations, where matters of a fédéral nature are affeeted, 
referred to by Judge Watson, may be found in the case of Western 
Union Telegraph Co. v. Kansas, '216 U. S. 1, 30 Sup. Ct. 190, 54 
L. Ed. 355, where it was held that the rule that a state may exclude 
foreign corporations from its limits, or impose such ternis and con- 
ditions on their doing business therein as it deems consistent with 
its public policy, does not apply to foreign cor])orations engaged in 
Interstate commerce. That insurance is not commerce, and hence the 
power of exclusion as to insurance corporations is absolute, is recog- 
nized in the late cases of New York Life Ins. Co. v. ]3cer Lodge Co., 
231 U. S. 495, 502, 505, 34 Sup. Ct. 167. 58 L. Ed. 332, and Thames 
& Mersey M. Ins. Co. v. U. S., 237 U. S. 19, 25, 35 Sup. Ct. 496, 59 
L. Ed. 821, Ann. Cas. 1915D, 1087. Viewing the question from the 
standpoint of the agent, the petitioner in Cook v. Howland, supra, the 
court said (74 Vt. at 397, 52 Atl. at 974 [59 E. R. A. 338, 93 Am. St. 
Rep. 912]): 

"But it is urged by the petitioner that the United States Life Insurance 
Company has recelved its license to do biisiness in this .lurisdiction, that the 
Ijetitioner is seeking relief in lils Personal capacity alone, and that a refusai 
to grant him a license, as re(iuested, because he is not a résident of this state, 
when the law provides for issulng such license to a résident, is an abridgmeut 
of bis rights and privilèges as a citizen of one of the states withiu the in- 
hibitions of the Constitutioxi. As lias already been seen, tlie condition wliere- 
by the corporation is liceused to conduct business by résident sigents only is 
valld and binding on the comijany in its corporate entity. It cannot be less 
so as to the agents of the conipany. l'eople v. Farniosa, 1.'51 X. Y. -i78 [30 N. 
10. 4!)2, 27 Ani. St. Rej). 612]. To license an agent who is a résident of auother 
state to conduct the business of a foreign insurance corporation in this state 
would be to give him a right to manage the business of his agency in a way 
]>roliiliited to his principal — a position iiicomiiatible with the governing prin- 
cildes of the law of agency. Such a license to a nonresident agent would 
rcnder ineffective the condition in the license to the comiiany requiring It to 
do its liusiness by résident agents." 

246 F.— 12 
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And after quoting froni tlie opinion in Noble v. Mitchell, supra, it 
said (74 Vt. 399, 52 Atl. 974 [59 h. R. A. 338, 93 Am. St. Rep. 
912]): 

"Silice a state has tlie right tlius to pniiish or regiilate the doing of acts 
coiitrary to the force of the conditions Imposed, it niust follow, logically, that 
it may refuse to llcense ail sueh agents to transact business In the state for 
such corporation as are iiot within the purview of the conditions, without de- 
priving them of any rights under the constittitioual provisions named." 

The décision thus made, and the reasoning upon which it is based, 
seems to us to be sound, and we cannot but concur in it. The légis- 
lation in this state, in soine détails, differs f rom that in Vermont ; but 
there is nothing in such différence to lead to a différent conclusion. 
Hère the application for the license to the agent is made by the cor- 
poration, and not by the agent. The prohibition is not limited to agents 
of foreign corporations, but takes in those of domestic as well, but 
is limited to stock fire Insurance companies. Possibly it is limited to 
agents of foreign stock iîre insurance companies, on the ground that 
licenses are required of such agents only. It is not entirely clear 
that licenses are required for agents of domestic insurance companies 
of any kind. Sections 633, 634, and 694, Kentucky Statutes, make 
express mention of licenses to agents of foreign companies only; 
but we think it is to be gathered from the concluding clause of sec- 
tion 633 and from section 761 that agents of domestic companies 
must also hâve licenses. Possibly in effect the prohibition is so lim- 
ited on the ground that there are only foreign stock fire insurance 
companies doing business in the state. We gathered from the argu- 
ment that plaintiff represents such companies only. But, however this 
may be, assuming that the prohibition applies to agents of domestic 
stock fire insurance companies as well as to those of foreign com- 
panies, inasmuch as domestic corporations are créatures of the state, 
the right to make such a prohibition as to their agents is as unques- 
tioned as to agents of foreign companies. Construing sections 14 and 
16 of the 1916 act, together with the provisions of the Kentucky Stat- 
utes relating to insurance corporations, it must be held that the ad- 
mission thereby provided for of foreign stock fire insurance companies 
to do business in this state is a qualified one, the same as is provid- 
ed by the Vermont statutes as to ail foreign insurance corporations ; 
i. e., through bona fîde résidents of the commonwealth only. Having 
the right to exclude the companies which the plaintiff represents ab- 
solutely from the state, the Législature had the power to provide for 
their admission to do business in the state through bona fide résident 
agents only; this, as put in argument by defendant's counsel, on the 
principle that the greater includes the less. If plaintiff is unable fur- 
ther to represent his companies in the state, it arises indirectly only; 
i. e., because the Législature of the state, as it had a right to do, has 
provided that they can only do business in the state through bona 
fide résident agents. 

The insurance cases of State ex rel. Hoadley v. Board of Insur- 
ance Com'rs, 37 Fia. 564, 20 South. 772, 33 L. R. A. 288, and Barnes 
v. People, 168 111. 425, 48 N. E. 91, relied on by plaintiff, are not in 
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point. They dealt with législation imposing upon individuals of other 
States burdens as to doing insurance business on their own account 
in the state, not imposed upon the citizens of the state. Such indi- 
viduals were so burdened, not because the législation in question cur- 
tailed the privilèges of foreign insurance corporations doing business 
in the state, and therefore indirectly affected them, but because it 
curtailed their privilèges only, and that directly. 
We are constrained, therefore, to deny the motion. 



UNITED STATES v. LEON BHEIMS CO. et al. 
(District Court, S. D. New York. November 7, 1917.) 

1. Statutes i©=>241(1) — Construction — Pénal Statutes. 

Pénal statutes should be strictly construed. 

2. CusTOMs Duties ®=12!) — Evasion — Actions — Complaint. 

A complaint liy the United States, brought under TarifC Act Oct. B, 
1913, c. 16, § III, par. H, 38 Stat. 183 (Comp. St. 1016, § 5526), provid- 
ing that, if any persou or porsons shall enter or introduce or attempt to 
enter or introduce into the commerce of the United States any Imported 
merchandise by means of any fraudulent invoice, or by means of any 
false statement whereof the United States shall be deprived of the law- 
ful duties accruing on the merchandise, such merchandise or the value 
thereof, to be recovered from such person or persons, shall be for- 
feited, sought recovery of a sum of money from three défendants as the 
forfeiture value of mercliandlse introduced into the United States by 
means of false invoices and déclarations. The three défendants were 
the corporate seller, the buyer, and the président of the corporate seller. 
Only the seller was served. The complaint further alleged the sale in 
France, and that ail three of the défendants caused to be presented to a 
United States consul there a false invoice, in whlch the cost of the mer- 
chandise, the priée actually paid or to be paid, was stated at less than 
the actual cost or price, and a false déclaration upon written entry by 
the buyer. Held, in view of prior législation, that the complaint was not 
subject to demiirrer as mis.ioining several causes of action, for while only 
one penalty, which was the value of the merchandise, could be recovered, 
the participants in the vvrong might be sued jointly or severally until 
such satisfaction should be recovered. 

At Law. Action by the United States against the Léon Rheims Com- 
pany and others. On demurrer of défendant named to complaint. De- 
murrer overruled. 

Addison S. Pratt, of New York City, for demurrant. 
Francis G. Caffey, U. S. Atty., and Harold Harper, Asst. U. S. Atty., 
both of New York City, opposed. 

MAYER, District Judge. This action was brought under paragraph 
H of section III of the Tarifï Act of October 3, 1913, to recover $1,- 
665.64 alleged to be the forfeiture value of certain merchandise en- 
tered and introduced into the commerce of the United States by means 
of a false invoice, a false déclaration thereon, a false déclaration up- 
on the written entry, certain false and fraudulent practices, to wit, 

<g=3For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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willfully omitting to state and déclare to the collector at the time of 
the entry the true cost of the merchandise, the price paid, or to be 
paid therefor, and certain willful acts and omissions, to wit, willfully 
omitting at the time of entry, and at ail times subséquent thereto, to 
inform the collector of the true actual cost of the merchandise, where- 
by the United States was deprived of a portion of the revenue accruing 
upon the said merchandise, to wit, $242.16. 

The défendant Léon Rheims Company is the only défendant served 
with the summons and complaint, and it has demurred on the ground 
that causes of action bave been improperly united upon the face of the 
complaint, upon the ground that it appears upon the face thereof that 
causes of action bave been improperly united, in that : 

"The complaint purports to allège a cause of action afjalnst the rtefejidant 
Léon Rheims Company for the forfeiture or true value of the nieroliiindise re- 
ferred to therein based npon its alleged traud, and a second cause of action 
against the défendant (ieorse L. Rheims for the forfeitnre or tnie value of 
the merchandise referred to therein bnsed u]>on his allesed fraud, and a 
third cause of action ajçainst the défendant Emily Swiggett for the forfeiture 
or true value of the merchandise referred to therein based upon lier alleged 
fraud." 

The complaint deals with only one transaction, viz. the importation 
of two cases of merchandise which arrived at the port of New York 
upon the steamship Olympic, on or about August 5, 1914. The com- 
plaint allèges that défendant lycon Rheims Company sold and delivered 
the merchandise to défendant Swiggett, at Paris, on or about July 
28, 1914; that défendant George L,. Rheims was the président of de- 
fendant Léon Rheims Company, and that défendant Swiggett was the 
purchaser of the merchandise, and the person who made entry thereof 
with the collector of the port of New York. The complaint also al- 
lèges that ail three défendants, and each of them, presented and caus- 
ed to be presented to the United States consul, at Paris, a false invoice, 
in which the cost of the merchandise, the price actually paid or to be 
paid therefor, was stated at less than the actual cost or price, and that 
défendant George L. Rheims made a false déclaration upon the said 
invoice, in which he likewise understated the actual cost or price, and 
also stated that no différent invoice had been or would be furnished by 
the Léon Rheims Companv to any one, and that the défendant Swig- 
gett m.ade a false déclaration upon the written entry, in which she also 
rmderstated the cost of the merchandise, and that by means of the 
aforesaid false invoices and déclarations and false practices and will- 
ful omissions the three défendants, and each of them, knowingly, will- 
fully, and with intent to defraud the revenue, entered and introduced 
and caused to be entered and introduced into the commerce of the 
United States the said merchandise. 

The défendants are sued as joint wrongdoers for their joint fraud, 
but there is only one allégation in the complaint of joint action on the 
part of the défendants, viz. the présentation to the consul of the false 
invoice ; ail the other acts, which it is alleged défendants did, are al- 
leged to bave been done by them individually and at différent times 
and places. 
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[1, 2] The statute under which the action is brought (paragraph H, 
section m, act of October 3, 1913 [Comp. St. 1916, § 5526]) provides 
as foUows: 

"That if any consigner, seller, ownor, importer, consignée, agent, or other 
person or persons shall enter or introihiee, or attenii)t to enter or introduce, 
into the commerce of the l'nited States any imported mercha nuise by means 
of any fraudulent or false invoice, déclaration, affidavit, letter, paper, or by 
means of any false statenient, written or verbal, or by means of any false or 
fraudulent practice or api)liance whiitsoever, or sliall make any false state- 
ment in the déclarations provlded for in i)araf?raph F without reasonable 
cause to believe the truth of such statcment, or shall aid or procure the mak- 
ing of any such false stiitement as to any matter niaterial thereto without 
reasonable cause to believe the truth of such statement. or shall be guilty of 
any willful act or omission by means whereof the United States shall or may 
be deprived of the lawful duties or any portion thoreof, accraing upon the 
merchandise or any portion thereof, embraced or referred to in such invoice, 
déclaration, affidavit, letter, pajier, or statement, or alïected by such act or 
omission, such merchandise, or the value thereof, to be recovered from such 
person or persons. shiill l)e forfeited, which forteiture shall only apply to the 
whole of the merchandise or the value thereof in the case or package contain- 
Ing the particular article or articles of merchandise to which such fraud or 
false paper or statement relates." 

The contention of counsel for défendant is stated thus ; 

"Whilo the statute may permit the recovery of a .1oint penalty against ail 
those who are guilty of an attempt to introduce merchandise into the com- 
merce of the L'nited States by means of fraudulent aets committed in a for- 
eigu country, i. e., consigner, seller, or other person or persons, and while it 
may likewise permit the recovery of a joint penalty against thos(î eugaged in 
elther an attempt to introduce or an actual introduction of merchandise into 
the commerce of the United States through fraud in this country, i. e., owner. 
importer, consignée, agent, or other i)erson or persons, yet both classes of 
persons cannot be sued to recover a joint penalty if the offenses of the two 
classes are severid as between theinselves, eveii though tliey may be joint as 
between the members of each class." 

In support of this contention, many English and American cases 
are cited, notably Lord Mansfield's opinion in Rex v. Clarke, 2 Cowp. 
610, and Marsh v. Shute, 1 î3enio (N. Y.) 230. 

In Rex V. Clarke, supra, the statute (8 Geo. I, c. 18, § 25) provided : 

"If any person or persons shall assault, resist, oppose, molest, obsti'uct, or 
hlnder any officer or olticers of the customs or excise, in the due seisilng or 
securlng any brandy, etc., or shall by force or violence rescue any brandy, etc., 
after the same shall hâve been seized by such officer or offlcers, or shall at- 
tempt or endeavor so to do, or shall, at or after such seizure, stave, break, 
etc., any eask, etc., containing such brandy, etc., the party or parties so offend- 
ing shall for every such offense forfeit and lose the sum of £40." 

An information was filed against tliree persons under the statute 
for assaulting and resisting custom house officers in the exécution of 
their duty and rescuing from their custody certain liquor. They were 
found severally guilty, and each was adjudged to pay £40, the amount 
of the penalty, which was affirmed upon appeal. Obviously each of- 
fending person under the wording of the statute was subject to penalty. 

In Marsh v. Shute, supra, the statute read : 

"Every trustée who shall refuse or neglect to render such account, or to 
pay over any balance so found In bis hands, shall, for each offense, forfeit the 
sum of $25.00." 
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Hère, again, the wording of the statute clearly shows the législa- 
tive intent that each délinquant trustée must respond. As to thèse and 
other cases it is well to remember L,ord Mansfield's admonition : 

"There Is no cause of greater ambigulty than ai-guing trom cases without 
distlnguisliing accurately the grounds upon which tliey were determiued." 
Rex V. Clarke, supra. 

The statute hère under considération provides: 

"Such merchandise, or the value thereof, to be recovered from such person or 
persons, shall be forfeited." 

Manifestly, if the goods had not passed into consumption and had 
been seized by the government, there could only be one forfeiture, 
and there would hâve been no further liability upon the part of the 
various persons assisting in the commission of the offense. Where the 
goods hâve passed into consumption, and the res is beyond the reach 
of the government, then "the value thereof" is recoverable. Such 
statutes, being pénal, are, in accordance with familiar principles, strict- 
ly construed. If the United States sought to recover the penalty (viz. 
the value of the merchandise) from each défendant separately, or in 
other words the penalty three times, the défendants would at once 
point out that the statute contemplated only a single penalty. 

There is nothing in the history of this législation to négative this 
view. In the Revised Statutes the subject was contained in two sec- 
tions, viz. 2839 and 2864. Section 2839 was originally part of section 
66 of chapter 22 of the Act of March 2, 1799 (1 Stat. 677), and pro- 
vided : 

"If any merchandise, of whlch entry bas been made in the office of a 
coUector, is not invoiced aceording to the aetual cost thereof at the place of 
exportation, wich design to évade payment of duty, ail such merchandise, or 
the value thereof, to be recovered of the person niaking entry, shall be for- 
feited." 

Section 2864 was originally part of section 1 of chapter 76 of the 
Act of March 3, 1863 (12 Stat. 738), and provided: 

"If any owner, consignée, or agent of any merchandise shall knowingly 
make, or attempt to niake, an entry thereof by means of any false invoice, or 
false certlficate of a consul, vice consul, or commercial agent, or of any in- 
voice which does not contain a true statement of ail the particulars herein- 
before required, or by means of any other false or fraudulent document or 
paper, or of any other false or fraudulent practice or appliance whatsoever, 
such merchandise or the value thereof shall be forfeited." 

Thèse two sections were impliedly repealed by section 12 of chapter 
391 of the Act of June 22, 1874 (18 Stat. 188), but in effect re-enacted. 
This section provided as follows : 

"That any owner, importer, consignée, agent, or other person who shall, 
with intent to defraud the revenue, make, or attempt to make, any entry of 
luiported merchandise, by means of any fraudulent or false invoice, affldavlt, 
letter, or paper, or by means of any false statement, written or verbal, or 
who shall be guilty of any wlUful act or omission by means whereof the 
United States shall be deprived of the lawful duties, or any portion thereof, 
accruing upon the merchandise, or any portion thereof, embraced or referred 
to in such Invoice, affldavlt, letter, paper, or statement, or affected by such act 
or omission, shall, for each otfence, be fined in any sum not exceeding five 
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tliousand dollars nor less than flfty dollars, or be imprisoned for any tinie 
not exceeding two years, or both ; and, In addition to such flue, sucli mer- 
chandise shall be forfeited, wliich forfeiture sliall only apply to the wliole of 
tlie mercliandise in the case or package coutainlug the partieular article or 
articles of merchandise to \vhich such fraud or allegod fraud relates; and 
anything contained in any act which provides for the forfeiture or eontiscation 
of any en tire invoice in conséquence of any item or items contained in the same 
being undervalucd, be, and the same is hereby, repealed." 

This section, it will be noted, did not make any provision for the for- 
feiture of the value of the merchandise, but authorized only the for- 
feiture of the merchandise itself. This omission, however, was un- 
doubtedly inadvertent; for by the Act of February 18, 1875 (18 Stat. 
316), entitled "An act to correct errors and supply omissions in the 
Revised Statutes of the United States," the words "or value thereof" 
were restored. 

Act June 10, 1890, c. 407, § 9 (26 Stat. 135), provided that the value 
should be recovered f rom the person making the entry : 

"That if any owner, importer, consignée, agent, or other person shall make 
or attempt to make any entry of imported merchandise by nieans of any 
fraudulent or false invoice, affidavit, letter, paper, or by means of any false 
statement, written or verbal, or by means of any false or fraudulent practice 
or appliance wliatsoever, or shall be guilty of any willful act or omission by 
means whereof the United States shall be deprived of the lawful duties, or 
any portion thereof, accruing upon the merchandise, or any portion thereof, 
embraced or referred to in such invoice, afiidavit, letter, paper, or statement, 
or afCected by such act or omission, such merchandise, or the value thereof, to 
be recovered from the person making the entry, shall be forfeited, which for- 
feiture shall only apply to the whole of the merchandise or the value thereof 
in the case or package containing the partieular article or articles of mer- 
chandise to which such fraud or false paper or statement relates ; and such 
person shall, upon conviction, be fined for each offense a sum not exceeding 
five thousand dollars, or be imprisoned for a time not exceeding two years, or 
both, in the discrétion of the court." 

This section continued in force until it was superseded by subsec- 
tion 9 of section 28 of the Act of August 5, 1909, c. 6 (36 Stat. 97). 
This act made the following changes in section 9 of the Act of June 
10, 1890. The words "consigner, seller," were inserted before the word 
"owner," and the words "or persons" were inserted after the word 
"person," so that it read, "that if any consignor, seller, owner, importer, 
consignée, agent, or other person or persons." In place of the words 
"shall make or attempt to make any entry of imported merchandise" 
the language used was, "shall enter or introduce, or attempt to enter 
or introduce, into the commerce of the United States." And the words 
"such person or persons" were inserted in place of the words "from the 
persbn making the entry," so that the statute provided that "such mer- 
chandise, or the value thereof, to be recovered from such person or 
persons, shall be forfeited." 

The resuit of thèse changes was to add new classes of punishable 
persons and new causes of forfeiture. Under the Act of June 10, 
1890, it had been held that the merchandise could not be forfeited for 
the fraud of the consignor, or for the fraud of any person, if such 
act preceded the making of the formai entry of the merchandise. U. 
S. v. Six Hundred Forty-Six and One-Half Boxes of Figs (D. C.) 
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164 Fed. 778; U. S. v. One Trunk (D. C.) 171 Fed. 772. The effect 
of th.e changes made by the Act of August 5, 1909, is discussed in U. S. 
V. Twenty-Five Packages of Panama Hats, 231 U. S. 358, 359-362, 
34 Sup. Ct. 63, 58 L. Ed. 267. 

The Avt of August 5, 1909, was superseded by paragraphs G and PI 
of section III of the Act of October 3, 1913 (Comp. St. 1916, §§ 5524, 
5526), which, however, are in the sanie language, with the exception 
of the addition of the word "déclaration" to the words "invoice, affida- 
vit, letter, paper," etc., and also with the exception that the following 
clause of forfeiture was added: 

"Or sliall make aiiy false statemetit iu the déclarations provlded for iii 
parasrapli F without reasonable eau.Ke to believe the triitli of such statemeiit, 
or shall aid or procure the niaklns of any .such false stateinent as to any 
matter material thereto without reasonable cause to believe the truth of 
such stateiiieut." 

From the foregoing (the statutes having been quoted for conven- 
ience), it will appear that for well over a century the forfeiture is con- 
fined to the merchandise, or, if the merchandise cannot be found or 
seized, then to the value thereof. As new persons were added to the 
list of those from whom the value might be recovered, it was not in- 
tended to increase the penalty. 

The distinction under the existing statute is not between the fraud 
of the consignor and the fraud of the consignée, but between a con- 
summated entry of the merchandise by fraudulent means and an at- 
tempted entry of the merchandise, consisting of acts donc by any of 
the persons within the category of the statute not amounting to an en- 
try and introduction into the commerce of the United States. It may 
be that, if the action is predicated solely upon the présentation of a 
false invoice to the United States consul and the arrivai of the goods 
in this country, as in the Panama Hat Case, 231 U. S. 358, 34 Sup. 
Ct. 63, 58 L. Ed. 267, it would be improper to join the American pur- 
chaser as party défendant. 

Where, however, as hère, the complaint allèges a consummated entry 
of merchandise upon the fraudulent invoice, the foreign seller is as 
much a party défendant as is the purchaser in this country who files 
the entry. The complaint sets forth the séries of steps vmdertaken by 
each of the défendants which ultimately resulted in the consummated 
entry. The case then clearly falls within the principle of Palmer v. 
Conly, 4 Daiio (N. Y.) 374, affirming Conley v. Palmer, 2 N. Y. 182. 
See also Hall v. McKechnie, 22 Barb. 248, and United States v. Chi- 
cago, P. & S. L. Railway Co. (D. C.) 143 Fed. 353. 

The principle of Palmer v. Conly, supra, is that, where a statute im- 
poses a single penalty, there can be but one satisfaction, but the partici- 
pants in the wrong may be sued jointly or severally until the satisfac- 
tion is obtained. The phraseology of the statute hère under considéra- 
tion, the purpose for which it was enacted, and the application of the 
principle of law just above stated, render necessary that the demurrer 
should be overruled. 

Motion overruled. 



UNITED STATES V. PREMISES IN BUTTE, MONT. 185 

UNITED STATES v. PKEMISES IN BUTTE, MONT, (two cases). 

(District Court, D. Montana. October 17, 1917.) 

Nos. 926, 927. 

1. Searciies a>-i) SEizuiir;s ©=7— Ukeeasonabi.e— Suspicion. 

Under Coust. Aniend. 4, declarins tliat tbe riglit of the people to be se- 
cure in their persons, bouses, papers, and effiects against unreasonable 
searcbes and seisrares sball not l)e violated, and no warrant shall issue 
liut u))on prol)able cause, inere suspicion tliat oi\a of Gorman, nativity is a 
spy of (iermany, witli wbich country tbe United States is at war, and 
tbiit a search of bis preudses woTild disclose that fact, will not warrant 
a search and seizure of tbe premisps to discover évidence of that fact in 
bis effects and papers; this l)eing particularly true wbere the property or 
papers sougbt for were not deseribed in tlie application. 

2. Seakciies and Setzures (S=>7 — "Unreaso>-abi.e'' — Constitution. 

Search and seizure of an individual's private books and papers to se- 
oure évidence of bis criniinality is "unreasonable," witliln Const. Aniend. 
4, i)rohil)itins unreasonable searcbes and seizures. 

3. Seakciies and Seizures i©==>7 — Autiiority of City — Witness Testifyino 

Aoainst Self. 

Under Const. Aniend. 5, declarins; that uo person shall be coiiipelled in 
aiiy erimlnal casft to be a witness against hlmself, search warrants for 
the searcb and seizure of a person's ])rivate papers for tbe purpose oî ob- 
taining évidence of bis ciùminality caiinot be Issued, tboush it is asserted 
such person is a si>y of a foreign power witli wbich the United States is 
at war, for that would conip(>l tlie alleged spy to be a witness agaliist him- 
self by means of bis writings and records. 

Pétitions by the United States for search warrant to search prem- 
i.ses 619 West Iron Street, Butte, Mont., and Rooms 308 and .509, 
Phœnix Building, of the same city, occupied by one Cari Pohl. War- 
rants refused. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., and H. G. Murphy, 
Asst. U. S. Atty., of Helena, Mont., for petitioner. 

BOURQUIN, District Judge. The district attorney présents af- 
fidavits "that he has good reason to believe and does verily believe" 
that in certain deseribed premises in Butte is "certain property, to wit, 
account books, letter press, copying books, carbon copies of letters and 
telegrams, maps, models, * * * typewriters," which hâve been un- 
lawfully used to cause or attempt to cause insubordination, disloyalty, 
mutiny, and refusai of duty in the military and naval forces of the 
United States in the war, and kindred offenses, and warrants are sought 
to search and seize. In support are filed reports of government ofifîcers 
and dépositions, from which it appears one Cari Pohl, now of Butte, 
is suspicioned of being a German spy, engaged in German service, and 
the warrants are expected to find évidence thereof amongst his effects. 

It seems Pohl is of German nativity, now a citizen of Canada, who 
entered the United States irregularly more than two years ago, but 
which irregularity has been cured, and with his f amily résides in Butte, 
ostensibly in realty and insurance business. For some months he has 

been and now is in the cmploy of a local mining company, to create 

% — ■ 
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sentiment favorable to the company and adverse to antagonistic labor 
unions and so-called I. W. W., and therein bas given satisfactory serv- 
ice. Amongst other things he warned bis employer against certain 
German influence, and they procured the departure of persons they sus- 
pected of German service; Pohl insisting prosecution would render 
bis life wortb nothing. His duties brought bim in association with the 
foreign élément thougbt of German sympathies ; he also being of like 
sympathy. His employer déposes he was told his informant believed 
Pohl and others were writing and mailing reports, and the employer 
wondered if to German agencies. Accordingly he consulted Byrn, of 
the Department of Justice, and tbe latter concluded that in any event 
Pohl was of less barm than good. And Byrn déposes he has investigat- 
ed Pohl for some months, but, although "many suspicions circum- 
stances bave been developed," he does not feel a sufficient amount of 
évidence is at hand "to warrant Pohl's prosecution under any fédéral 
statute." 

[1,2] The conclusion of Byrn, an experienced and skillful investi- 
gator, accords with the facts laid before tbe judge. Hence, as it does 
not appear probable that Pohl bas committed any of the offenses charg- 
ed against the United States, nor that he bas any of the property or 
papers described and that are designed or intended as means to such 
ofl^ense, the warrants must be refused. Tbe Kourth Amendment to the 
Constitution déclares : 

"The right of the people to be secure In thelr persons, houses, papers, ai)d 
effects, against unreasonable searches and seizures, shall not be viol'ated, and 
no warrants shall Issue, but upon probable cause, supported by oath or affirma- 
tion, and partieularly describing the place to be searched and the persons or 
things to be selzed." 

It originated in old English law that "every man's bouse is his cas- 
tle." Mère belief and suspicion are not enough; "probable cause" 
within the meaning of the Constitution arising only from facts and cir- 
cumstances sufficient to create in the minds of men of average prudence 
a reasonable belief that a crime has been committed and that the guilty 
person or the instruments or fruits of the crime are in certain prem- 
ises. Then only can a warrant to search and seize issue. In the instant 
case is no more than suspicion. Kurthermore, the search and seizure is 
for and of Pohl's private books and papers, and that is forbidden by 
said amendment, in that it is "unreasonable." Boyd v. U. S., 116 U. S. 
635, 6 Sup. Ct. 524, 29 L. Ed. 746. 

[3] And the warrants must be refused for another reason. The 
Fifth Amendment to the Constitution déclares no person "shall be com- 
pelled in any criminal case to be a witness against himself." This 
amendment forbids search and seizure of private books and papers; for 
in légal contemplation such search and seizure does compel the owner 
"to be a witness against }:imself" by the most potent évidence — his writ- 
ings and records. See Boyd v. U. S., 116 U. S. 634, 6 Sup. Ct. 524, 
29 L. Ed. 746; Weeks v. U. S., 232 U. S. 392, 34 Sup. Ct. 341, 58 E. 
Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177; Ballmann v. 
Fagin, 200 U. S. 193, 26 Sup. Ct. 212, 50 E. Ed. 433. 

Thèse constitutional provisions were designed to check great evils, 
well known to the founders of this republic. They are as valuable and 
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necessary in war as in peace and to be respected in both. They are 
"principles of hnmanity and civil liberty, which had been secured in 
the mother country only after years of struggle." The duty of giving 
them — ■ 

"force and pffcct is obligatory upon ail iiitrusted under our fédéral System 
with the enforcfiinent of the laws. The tendency of tliose who exécute tlie 
crimlnal laws of the country to obtain convictions by raeans of uulawful seiz- 
ures « * * should find no sanction in the judgments of the courts, which 
are chargea at ail tinies with the support of the Constitution, and to wlilch 
people of ail conditions hâve a right to appeal for the maintenance of sucli 
fundamental rights." Weelvs v. U. S., 232 U. S. 392, 34 Sup. Ct. 344, 58 I>. Ed. 
652, L. E. A. 19151!, 834, Ann. Cas. 1915C, 1177. 

"Papers are the owner's goods and ehattels; they are liis dearest property, 
and are so far from enduring a seizure that they will hardly bear an inspec- 
tion." A law peruiitting tiieir seizure "would be subversive of ail tlie com- 
forts of Society. * * * Our law has provided no paper searcb to help for- 
ward the conviction. Whetlier this proceedeth from the gentleness of the law 
towards criminals, or from a considération that such a power would be more 
pernicious to the innocent than useful to the public, I will not say. It îs very 
certain that the law obligeth no man to accuse hlmself ; because the necessary 
means of compelling self-accusation, falling upon the innocent as well as the 
guilty, would ha both cruel and unjust, and it would seem that search for évi- 
dence is dlsallowed upon the same princlple. Then, too, the Innocent would be 
confounded with the guilty." Lord Camden's décision in a celebrated case of 
seditious libel (1765), cited and followed in Boyd v. U. S., 116 U. S. 626, 6 
Sup. Ct. 524, 29 L. Ed. 746. 

The warrants are refused. 
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THE MORGAN. 

(District Court, S. D. Florida. September 12, 1917.) 

1. SiiiPPiNG ©=5209(2) — Limitation of Liability— Procédure. 

ïhe statutory right of a shipowner to limitation of liability for colli- 
sion is not waived by a failure to assert it before decree is entered against 
hlm, nor is bis failure to pursue strictly the pr(x;edure outlined in the 
statute and admirai ty rules cause for dismlssal of his pétition. 

2. SuiPPiNG ®=209(1) — Limitation of Liability— Procédure. 

In proceedings for limitation of liability, the value of the ves^el to be 
surrendered is usually ascertained by appraisal; but that metliod is not 
exclusive, and on the filing of the libel tlie court has jurlsdictiou to dé- 
termine such value by any procédure proper under the circumstances of 
the particular case. 

3. Collision iS:=325 — Limitation of Liability— Valuation of Vessel. 

The value of the vessel in such proceedings is to be taken at tlie end 
of the voyage on which the collision occurred, and where the vessel has 
been moved by the owner wlthout appraisal to another port and there 
sold, there is no presumption that the imce realized was greater than lier 
value at the port where the voyage ended, which justifies the allowance to 
the owner of the cost of towage. 

In Admiralty. Suit for colHsion by H. B. Thompson, master of the 
steamship Morgan, against the Steamship Ethelstan, with cross-libel ; 
also pétition of the Van Steamship' Company, owner of the Morgan, 

<gS=>For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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for limitation of liability. On motion to dismiss and exceptions to 
pétition. Motion to dismiss denied. Exceptions sustained in part. 

George C. Bedell, of Jacksonville, Fia., for petitioner. 
John C. Cooper & Son, of Jacksonville, Fia., for respondent and 
cross-libelant. 

CALL, District Judge. During the month of April, 1913, the steam- 
ship Morgan, bound on a voyage from Jacksonville, Fia., to Miami, 
Fia., came into collision with the steamship Ethelstan, in the St. Johns 
river, bound from the bar to Jacksonville. Libel was filed by the 
Morgan and the Ethelstan attached, whereupon the ma.ster of the 
Ethelstan attached the Morgan. Stipulations were filed on behalf of 
each of the vessels and they were released. After the collision the 
Morgan was towed to Jacksonville, being too badly damaged to pro- 
ceed upon her voyage. Proceedings were had which resulted in a de- 
cree in favor of the Ethelstan against the Morgan for some $4,000 and 
costs, on April 27, 1917. On June 8, 1917, the owners of the Morgan 
filed a libel and pétition for limitation of their liability, under section 
4283 of the Revised Statutes, and the amendments thereto (Comp. St. 
1916, § 8021). The pétition allèges, among other things, that after the 
Morgan had been towed to Jacksonville an examination was made, 
and it was decided that re]>airs could not be made without the ex- 
penditure of an amount disproportionate to the value of the repaired 
vessel, and that then the vessel was towed to New York, and after a 
similar investigation and détermination the vessel was sold at her fair 
valuation for $1,850; that the reasonable expense of towing to New 
^'ork, and expense of sale, amounted to $1,296.53, leaving $553.47 a 
net yield, and the sum of $305.69 is the interest of the owners in the 
f reight then pending. 

Upon this pétition an order was made requiring the payment of 
thèse amounts into the registry of the court, and enjoining the further 
prosecution of the libel by the master of the Ethelstan and monition 
issued. The proctor for the Ethelstan moved to dismiss the libel for 
limitation of liability and for the issue of exécution on decree. He 
also on the same day filed exceptions to the libel and pétition. 

[1] The grounds of the motion to dismiss may be stated as: (1) 
That the act of Congress has not been complied with by claimant ; (2) 
the libel was not seasonably filed; and (3) claimants waived the right 
to such limitation of liability. 

As I understand the contention of the movant, it is that the claim- 
ant, having failed to hâve the Morgan appraised by the court and pay 
the appraised value into the registry, or given stipulation therefor, or 
surrender the vessel to a trustée, but in lieu of either such proceedings 
took her to New York and there sold her, and paid into the registry of 
diis court the amount of said sale, towage and expenses of sale de- 
ducted, and having waited until decree entered before filing the libel, 
thereby forfeits the right to such limitation and the relief prayed. 

I hâve not only examined the authorities referred to in the briefs 
of proctors, but also the authorities referred to in the note to the sec- 
tion in the Fédéral Statutes Annotated, vol. 4, page 839 et seq., and I 
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am of opinion that the right secured to the shipowner by the section 
is not waived by failure to assert it before decree is entered. Nor do 
1 think that his failure to pursue strictly the procédure outHned in the 
sections bearing upon said right, and Rule in Admiralty 54 et seq., 
cause for dismissal of the hbel. The motion to dismiss will therefore 
be denied. 

[2] The exceptions filed in some instances raise the same questions 
raised in the motion to dismiss, and attack the sufficiency of the hbel 
on varions other grounds. As I understand the statute and author- 
ities, the provision for hmiting the liabihty of the shipowner to the 
value of the vessel and the freight then earned vvas intended to en- 
courage the investment of capital in such ventures. The American 
rule is that this value is to be determined at the end of the voyage on 
which the collision occurred and damage was done ; that the methods 
pointed ont in the statute and rules are not exclusive, but that, the Hbel 
having been filed, the admiralty court bas jurisdiction to proceed ta 
ascertain this value by procédure proper under the circumstances of 
the particular case, preferably, if possible, by appraisement or sale un- 
der order of the court. The principal object of the statute is to change 
the common-law liabihty, and restrict the liability of the shipowner to 
the value of the vessel at the termination of the voyage and the earned 
freight. 

[3 I The exceptions filed are 32 in number, and to discuss each one 
would consume more time than could be reasonably given to them. 
The sixteenth and eighteenth exceptions, it seems to me, are well tak- 
en. Thèse exceptions raise the question whether the towage charges to 
New York can be deducted from the gross amount of sale, and the 
claimant be relieved from liability by the payaient of the balance into 
court. As said before, the value is to be determined as of the termina- 
tion of the voyage. The voyage was terminated at Jacksonville, in 
April, 1913, and that is the time at which the value is to be determined. 
The owners saw fit to hâve the vessel towed to New York, and there 
sold her at what is alleged as a fair and rea.sonable value. It does not 
appear that her value in New York was other than or différent from 
her value in Jacksonville. Under thèse circumstances it appears to 
me that under the allégations of the libel the court, in the absence of 
any other showing, would be justified in finding her value at the 
amount she was sold for, to wit, $1,850. If her value was more, it 
could be ascertained under the usual proceeding in admiralty on prop- 
er pleading. 

It is my judgment, therefore, that the claimant should within a short 
day deposit in the registry of this court a sum sufiicient with that al- 
ready deposited to make up the amount of $1,850, in addition to the 
freight. The said sixteenth and eighteenth exceptions will therefore 
be sustained. The other exceptions will be overruled. 

As to the motion that exécution issue upon the stipulation, it seems 
to me that said motion .should be denied, at least until the question of 
the limitation of liability is disposed of . Said motion will therefore be 
denied. Norwich Co. v. Wright, 13 Wall. 128, 20 U Ed. 585. 
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CHICAGO TKANSP. CO. et al. v. PENNSTLVANIA CO. et al. 

(District Court, N. D. Illinois, E. D. September 22, 1917.) 

No. 32145. 

1. Navigable Watebs <®=320(2) — Bridges — Authoritt to Constkuct. 

Where Congress has not already legislated to the contrary, the power 
of a State to authorize the construction of bridges over navigable streams 
wholly within tbe state, and incldentally to détermine what structures 
v,'ill interfère with navigation, is suprême. 

2. Navigable Wateks <S=»20(2) — Bkidges — Attthomty to Constbuct — Chica- 

go River. 

Congress liaving in 1890 assumed jurisdlction over the Chicago river 
for purposes of commerce and navigation under Act March 3, 1899, c. 
425, § 9, 30 Stat. 1161 (Comp. St. 1916, § 9971), which provides that 
bridges may be built over navigable rivers wholly veithin one state under 
authority of the Législature of that state and with the approval of the 
Chief Engiiieer and Secretary of War, a bridge built over the Chicago riv- 
er, under authority obtained in accordance with the laws of the state of 
Illinois and according to plans approved by the Secretary of War, Is a 
lavvful structure. 

In Admiralty. Suit by the Chicago Transportation Company and 
others against the Pennsylvania Company and the Chicago & Alton 
Railroad Company. Decree for respondents. 

Charles E. Kremer, of Chicago, 111., for libelants. 

Loesch, Scofield, Loesch & Richards, of Chicago, 111., for respondent 
Pennsylvania Co. 

Winston, Payne, Strawn & Shaw, of Chicago, 111., for respondent 
Chicago & A. R. Co. 

CARPENTER, District Judge. Libelants are owners of the schoon- 
er Cora A., a sailing vessel of 370 tons burthen, with an extrême îength 
of 148 feet, and 31 foot beam; at light draft her masts were 140 feet 
above the surface of the water. Défendants are the owners of a rail- 
road bridge across the South branch of the Chicago river in the vi- 
cinity of West Sixteenth street in the city of Chicago, the draw of 
which may be raised to a height of 120 feet only above the surface of 
the water. 

Eibelants claim that in the fall of 1913 the Cora A. was laid up for 
the winter in the South branch of the Chicago river above the railroad 
bridge, and that on the 24th day of April, 1914, she attempted to pass 
down the river and into Lake Michigan, but on account of the bridge, 
which had been constructed during the winter, was obliged to lower 
her topmasts and rigging and raise them after passing through the 
bridge, and was damaged accordingly. Subsequently, on the 14th day 
of July, 1914, the Cora A. arrived in Chicago with a cargo of lumber 
f rom Michigan consigned to a point in the South branch of the Chicago 
river above the bridge in question. The schooner was a second tirae ob- 
liged to lower her masts in order to proceed up the river and unload her 
cargo, and after passing down through the draw had to set her masts 
and rigging, thereby being damaged a second time. Libelants claim 

Çi^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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that the bridge is an obstruction to and an unreasonable interférence 
with the free navigation of the river by vessels with masts more than 
120 feet high, and is therefore an unlawful structure. 

Authority to bridge the Chicago river was granted to the Pittsburgh, 
Ft. Wayne & Chicago Railway Company by the charter issued to it by 
the State of Ilhnois in 1853. The Législature of Illinois conferred au- 
thority upon the city of Chicago to bridge or to permit others to bridge 
the Chicago river and its branches. By act of Congress the permit of 
the city to bridge the river is subject to approval or r éjection by the 
Secretary of War. 

The Pennsylvania Company, successor of the Pittsburgh, Ft. Wayne 
& Chicago Railroad Company, and the Chicago & Alton Company, 
which companies own the bridge, caused plans and spécifications to be 
prepared for a new bridge. Application was made to the city of Chi- 
cago for permission to build such bridge, and the permit was issued. 
The Sanitary District of Chicago, claiming a limited jurisdiction over 
the river, assented to the construction of the bridge. Thus the railroad 
companies were authorized by the state of Illinois to build such a bridge. 
The location proposed and the plans were submitted to the Secretary 
of War, and after due délibération were approved by him. Thus the 
railroad companies were authorized by the United States to erect the 
bridge with a clearance of 120 feet. 

Section 9 of the River and Harbor Appropriation Act of March 3, 
1899, 30 Stat. at Large, 1151, is as follows: 

"Sec. 9. That it i^hall uot l)e lawful to eonstruct or commence the con- 
struction of any bridge, dam, dike, or causeway over or in any port, road- 
stead, haven, harbor, canal, navigable river, or otlier navigable water of the 
United States until tlie consent of Oongj-ess to the building of such structures 
shall hâve been obtained and until the plans for the sanie shall hâve been sub- 
mitted to and approved by the (^îhief of ICngincers and by the Secretary of 
War: Provided, that .such structures may be built under authority of the Lég- 
islature of a state across rlvers and other waterways the navigable portions of 
which lie wholly within the liniits of a single state,4)rovlded the location and 
plans thereof are submitted to and approved by the C'hlef of Englneers and 
by the Secretary of War before construction is coinmenced: And provided 
further, that when plans for any bridge or other structure hâve been approved 
by the Chief of Engineers and by the Seci'etary of War, it shall not be law- 
ful to deviate from such plans either before or after completion of the struc- 
ture unless the modification of said plans lias previously been submitted to 
and received the ai)proval of the Chief of Engineers and of the Secretary of 
War." 

Libelants claim that the right to use the navigable waters within the 
United States is paramount and cannot be abridged or denied, that libel- 
ants always had used the Chicago river with their schooners, and that 
by reason of the railroad structure were prevented from so using it 
without considérable damage and expense. 

[1] Respondents claim that the statute above quoted confers upon 
the Secretary of War original authority to authorize the building of 
bridges in the navigable waters of the United States, and that, inas- 
much as the railroad companies had secured a permit from the Secre- 
tary of War, their right to build the bridge cannot be questioned. This 
contention is settled against the respondents by Lake Shore & Michigan 
Railway v. Ohio, 165 U. S. 365, 17 Sup. Ct. 357, 41 L. Ed. 747. The 
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statute in question does not deprive the several states of the Union of 
tUeir right to détermine what structures interfère with navigation when 
the navigable waters are located wlioUy within the borders of the state. 
The power of the states to legislate with référence to navigable streams 
wholly within their jurisdictions, where Congress lias not already leg- 
islated to the contrary, is suprême. The respondents, however, must 
succeed in this case. 

[2] The Chicago river is wholly within the state of Illinois. In 1890 
Congress assumed jurisdiction and control over the Chicago river for 
the purposes of commerce and navigation. The power to permit the 
construction of a bridge over the river still remains in the state of 
Illinois, or its municipal agents, but under Act Sept. 19, 1890, c. 907, 
§ 7, 26 Stat. 454, Congress having assumed control over the river, a 
bridge could not be constructed until the proposed location and the 
plans therefor were first submitted to and approved by the Secretary 
of War in the interest of commerce and navigation. If the Secretary of 
War found that either the place or the plan of construction would 
unnecessarily obstruct commerce and navigation, he was in duty bound 
to withhold his approval, and the bridge could not be constructed not- 
withstanding the permit f rom the state. The state has the power to au- 
thorize the construction of the bridge; the Secretary of War had the 
power to permit or refuse to permit the bridge to be built, his discré- 
tion being controlled by the effect the proposed bridge would hâve 
upon commerce and navigation. It follows that two perraits are es- 
sential to the construction of such bridges, one by the state, or its au- 
thorized agent, and the other by the United States government through 
the Secretary of War. The respondents hâve secured both. The bridge 
was therefore duly authorized, and was a lawful structure. Miller v. 
Mayor of the City of New York, 109 U. S. 385, 3 Sup. Ct. 228, 27 
L. Ed. 971 ; Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. 
Ct. 367, 51 U. Ed. 523; Monongahela Bridge Co. v. United States, 216 
U. S. 176, 30 Sup. Ct. «56, 54 E. Ed. 435 ; Lake Shore & Michigan 
Railway v. Ohio, 165 U. S. 365, 17 Sup. Ct. 357, 41 h- Ed. 747. 

The libel will be dismissed, without costs. 
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McCLINTIC-MARSHALL CONST. CO. v. FOROY. 

(Circuit Court of Appeals, Eijjhth Circuit. September 2&, 1017. Behearing 
Denied December 10, 1917.) 

No. 4685. 

1. Master and Servant ®=p2S()(22) — Mastek's Liamlity for In.hjr-t to Serv- 

ant — TTxsAFE Place to Work. 

Défendant as contracter was building a large railroad bridge over the 
Missouri river in whicb it constructed and used a number of service 
trnclis for niovin;,' materlal and supi)lics. It also used two crâne cars, 
eaeli consisting of a revolving crâne mouuted on a flat car with a boiler 
and engine wlilcli propelled the car and also operated tlie crâne. Tbe 
boiJer on one of the cars became ont of repair, and it was moved with the 
cars in its train upon a little-used service track where plaintiff's intes- 
tate, who was its engineer, and another, worked the greater part of a 
day in renioving the boiler tubes. Whlle deceased was so at work 
standing at the end of the car, between that and the others which had 
been moved to a little distance to make rooni, such other cars were 
I)ushed up by the other crâne car, and he was crushed between them. No 
flag or other warning signal was placed on the standing cars, as is the 
rule with railroad companies, and the évidence was confllcting as to 
whether any notice was given deceased of the approach of the moving 
cars. Jtold, that the nature of the work being done on the track made it 
in cffect a repair track, and the duty of défendant in the exercise of 
reasonable eare to see that such warning was given to the workmen, and 
that whether or not it performed such duty was a question of fact for 
the jury. 

2. Master and Servant <g=3201(7) — Master's Liability fob Ikjury to Serv- 

ant — Feleow Servants. 

A master is liable for the ln.1ury or death of a servant of which its 
ov,-n négligence is a proximate cause, although the négligence of fellow 
servants was a concurring cause. 

3. Limitation of Actions <S=o130(?.) — Suit for Wrongful Deatii — Nonsuit 

IN Prior Action. 

A second action for the wroiigful death of a person, hrought after a 
nonsuit in the first action, is upon the same <'ause of action witliin the 
Missouri statute of limitations, although the allégations specifying the 
négligence charged may vary. 

Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by Elnora Forgy against the McChntic-Marshall Construc- 
tion Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

H. M. Langworthy, of Kansas City, Mo. (O. H. Dean and W. D. 
Mclycod, both of Kansas City, Mo., on the brief), for plaintiff in error. 

C. W. Prince, of Kansas City, Mo. (E. A. Harris, J. N. Beery, and 
J. E. Westfall, ail of Kansas City, Mo., on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

@=»For other cases see same topic & KBY-NL'MBER in ail Key-Numbered Digests & Indexes 
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AMIDON, District Judge. This is an action to recover damages 
for death by wrongful act. The plaintiiï below, Elnora Forgy, widow 
of décèdent, prevailed, and the défendant, the McClintic-Marshall Con- 
struction Company, brings error. 

[ 1 ] Thèse are the f acts : The défendant was engaged in construct- 
ing a bridge across the Missouri river at Kansas City, for the Burling- 
ton Railroad and Armour & Co. It was a large enterprise requiring 
several years for its completion. To aid in the work, défendant built 
two sets of double tracks; one running north and south parallel with 
the approach to the bridge, the other two east and west crossing the 
fîrst tracks at right angles. The latter were knO'Wn as service tracks. 
At the west end they were connected with the yards of the Burlington 
and Wabash railroads so that cars loaded with materials could be 
brought in over them by means either of switch engines or the crâne 
cars owned by défendant. Thèse tracks terminated at their eastern 
end in what was known as storage and assembling yards, where mate- 
rial for the bridge was unloaded, and some work done assembling dif- 
férent parts. 

For the purpose of handling the bridge material, défendant had two 
locomotive crâne cars, to each of which were attached three ordinary 
flat cars upon which material could be loaded. The crânes were them- 
selves mounted on an ordinary eight-wheel railroad flat car. They 
each weighed 86 tons, and had a capacity of 30 tons. The cars were 
propelled by the same engine that operated the crânes. The crânes, 
together with the boiler, engine, and machinery, were mounted upon a 
frame which rested upon small wheels arranged in a circle. Thèse in 
turn ran on a circular track on the surface of the flat car. In swinging, 
the crâne did net hâve an independent motion, but the entire frame- 
work revolved about on the circular track. In other words, the crâne 
is what is known as a "whirly." 

The boiler was upright. At the bottom was the ash pan, next the 
grate and fire box, above this were the flues, and at the top were the 
hood and smokestack. The boiler was inclosed in a cab. It and some 
of the machinery was covered by a semicircular roof. The cab was 
nearly flush with the end of the car when the crâne was pointing in 
the same direction as the car. 

The flues are fitted into an upper and lower flue sheet. They are not 
only expanded so as to fit tightly into the sheets, but extend about one- 
eighth of an inch beyond them, and are then beaded against the sheet 
at each end. 

Thèse locomotive crânes were known as Nos. 15 and 17. Forgy, the 
décèdent, was engineer on No. 15. For some time prior to the acci- 
dent, the flues on his engine had been leaking. On the morning of 
March 28, 1911, he and another workman were directed to take out the 
leaking flues preparatory to installing new ones. In doing this he was 
directed by the superintendent to place his crâne car, and the cars usu- 
ally attached to it, on one of the service tracks at a point little used. 
The crâne and the cars were run in on this track by their own power. 
The crâne car was then uncoupled and removed about 3 or 4 feet from 
the flat cars, leaving the latter standing on the track to the west, the 
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direction from which they had corne in and from whicli they would 
hâve to be taken out. 

We pause hère to call attention to the fact that the flat cars were 
separated from the crâne car at the time they were set in on the serv- 
ice track, thus clearly indicating that in the judgment of the men it was 
necessary for the workmen engaged in removing the flues to get in on 
the track between the flat cars and the crâne car. 

The removal of the flues was commenced at about 9 o'clock in the 
morning by Forgy and the assistant master mechanic, a man by the 
name of Marshall. The hood and smokestack were removed so that 
one workman could get down to the upper flue sheet and by means of 
a hammer and cold-chisel eut ofï the beading. Tliere is conflict in the 
évidence as to how the other workmen reached the beading at the other 
end of the flues. On the east side of the boiler as it stood at the time, 
there was a door inside the cab leading to the fire box. Some of the 
évidence tends ta show that the bottom of the flues was reached 
through this door. There was another door leading to the ash pan, 
opening on the west side of the boiler and cab. It was 18 inches long 
and 7 or 8 inches high. In our judgment the weight of the évidence 
shows that the lower beading could be most conveniently reached 
through this door. The ash pan and the grate had been removed, and 
this aiso confirme the évidence that at least part of the work was donc 
through this opening. That is the usual method of reaching the bottom 
flue sheet of such a boiler for the purpose of removing the flues. The 
light is better than through the door inside the cab. AU the évidence 
shows that the flues were driven out from below and removed through 
the opening lef t at the top by taking ofï the hood and smokestack. 

At about 4 o'clock in the afternoon Forgy was standing on the 
g)round at the west end of his crâne car, between it and the flat cars, 
looking up through the ash pan door into the boiler, with his hammer 
and chisel in his hands. At that time crâne No. 17, with its three 
freight cars attached, by direction of the superintendent ran in on the 
siding for the purpose of removing the other crâne and cars to a point 
in the yard where the flue chambers could be cleaned out with a hose. 
No immédiate warning was given to Forgy. No. 17, with its loaded 
cars, struck the three flat cars that were standing on the track, and 
pushed them against the other crâne car. Forgy was caught between 
the two drawheads and killed. 

Did défendant owe deceased the duty to warn him before disturbing 
the car on which he was working? Défendant answers that question 
in the négative. It oiïei-ed évidence to the effect that it was not cus- 
tomary on jobs of this character to warn workmen of the movernent 
of the crânes or cars; that it was the practice and duty for men to 
look out for themselves. This évidence was not directed to workmen 
engaged on the class of work that Forgy was doing. We are of the 
opinion that when the nature of his work is considered the company 
owed him the duty of reasonable care for his protection. It was im- 
possible for him to do his work and keep watch of the movements of 
engines. For ail practical purposes the situation is identical with that 
of a workman engaged in repairing a railroad car. The rule in force 
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on nearly ail railroads in the United States for many years reqiiires 
that such a car (1) be protected by a blue flag by day and a blue Hght 
at night; (2) that only the workmen repairing the car can remove the 
warning. There was no direct évidence in the trial court in relation 
to this rule, but it has been quoted in text-books and in countless judi- 
cial opinions, and may properly be referred to in determining whether 
the judgment below should be reversed. The trial court, in order to 
avoid the danger that the jury would give plaintiff the benefit of the 
fellow-servant law of Missouri (which is applicable only to railroads 
proper), excluded évidence as to this rule. We think the situations 
were so nearly identical that the évidence might well bave been re- 
ceived. But be that as it may, we think it may at least be considered 
by this court in determining whether the trial court properly left to the 
jury to say vi'hether défendant exercised reasonable care with respect 
to Forgy. In our judgment that question was one of fact and not of 
law. The rule which has been stated with increasing emphasis by the 
Suprême Court is expressed in the following language in Kreigh v. 
Westinghouse, 214 U. S. 249, 256, 29 Sup. Ct. 619, 622 (53 L. Ed. 
984): 

"Wliere workmen are engaged In a business more or less (langerons, it is 
the duty of tlie master to exercise reasonable care for tlie safety of ail lils 
employés, and not to expose them to the danger of being liurt or injured by the 
use of a dangerous appliance or unsafe place to work, wliere it is only a 
matter of using due sklll and care to make the place and appliances safe. 
Tliere is no reason wliy an employé should be exposed to dangers unnecessary 
to the proper opération of the business of his employer." 

That rule is based upon the simplest considérations of humanity as 
well as justice. The courts would be false to their trust if they did not 
enforce it. The duty which it imposes cannot be met by renunciation 
or by shifting the entire responsibility upon workmen to avoid injury. 
We are of the opinion therefore that the learned trial judge exercised 
a Sound discrétion when he left this question to the jury. 

Did the défendant warn Forgy before disturbing the car? Upon 
that question the évidence is in hopeless conflict. It may be considered 
under two headings : First, there was évidence that the man in charge 
of crâne No. 17, as he passed within about 75 yards of Forgy, called 
ont to him, "Look ont, Big Jack, we are coming in there after you," 
and that Forgy said nothing, "just turned around and grinned at me." 
Springer, the man who says he gave this warning, was standing on the 
rear end of the flat cars attached to No. 17. On the opposite side of 
the car, and between him and Forgy, another witness was standing. 
He says he heard no such call. Another witness standing on the 
ground between Forgy and No. 17 says he did not hear it. It must be 
presumed from Forgy's subséquent conduct that he did not hear the 
warning. The wind was blowing at the time 38 miles an hour from 
Forgy towards Springer. We are therefore forced to the conclusion, 
either that the warning was not given, or that Forgy did not hear it. 
Second, Master Mechanic Gallinot testified that he visited qrane No. 
15 at about 3 o'clock and found that the work of removing the flues had 
been completed. He says he then told Forgy that he would go down at 
once and send up Springer with No. 17 to get No. 15 and take it to a 
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point where its flue chamber could be cleaned out with a hose. His 
testimony on that subject is as foUows: 

"I told Mr. Forgy that I would go rlgtit down and hâve Springer corne up 
and gct the craue and to watth out for craiie No. 17 ; that he was coming in 
there after it to take it down to the river and wash the boiter out, and the 
three of us were standing right together on top of this boiler, and he says, 
'AU right.' And I says to Mr. Marshall, 'You go down and get the hose 
fcoupled ui:>.' After I had given Mr. Forgy and Mr. Marshall their instructions, 
I stepped ofl! the crâne and walked down to tîie track, and then told Mr. 
Springer that I wanted that crâne gottcn and brought down to the river 
where I could wash it, as I was to put those tubes in that night and I wanted 
to get that crâne finished up that night." 

He further testifics that Springer promptly left to carry out his in- 
structions. 

Thèse are some of the f eatures in which the évidence is in conflict : 

(a) Reed, a witness for tlie plaintifï, testified as follows in regard to 
Gallinot : 

"Q. And did you see him around any place around No. 15 crâne during 
the progress of repairs that Mr. Forgy was inaking on the day of his death".' 
A. No, sir." 

(b) Springer testified that Childers, the superintendent in charge of 
the work, rather than Gallinot, gave the directions to him to goi after 
crâne No. 15; that he had given the instruction repeated'ly, and both 
he and Springer testified that considérable feeling had been developed 
because of Springer's failure to obey thèse instructions. Childers was 
afterwards fully examined as a witness, and did not explain this con- 
flict. 

(c) Another feature of the conflict is that Marshall, a witness much 
relied on by the défense, testified that Gallinot worked with him and 
Forgy in taking out the flues ; that Gallinot did the work at the bot- 
tom end of the flues. Gallinot's testimony, on the other hand, clearly 
indicates that he had nothing to do with the removal of the flues. 
After a most careful reading of Gallinot's testimony, we are compelled 
to say that he was not a candid witness. 

(d) Gallinot and Marshall testified that the work of taking out the 
flues had been fully completed something like an hour before the ac- 
cident. Reed, on the contrary, testifies that Forgy, at the time of his 
death, was actually working on the flues, and ail the circumstances 
go ta support Reed's testimony. 

During the day No. 17 had been passing back and forth at fréquent 
intervais upon the same track upon which it passed prior to the ac- 
cident. A considérable time had elapsed after the alleged conversa- 
tion betvveen Forgy and Gallinot, and the passing of No. 17. For this 
reason Forgy might hâve supposed that No. 17, on the occasion in 
question, instead of coming after 15, was going into the yards to get 
material as it had been doing on its previous trips. 

In view of the conflicting state of the évidence, we think the ques- 
tion of the credibility of the entire body of witnesses was one for the 
jury, and that the trial court properly left to them the question of 
what, if any, warning was given to Forgy, and, if it was given, wheth- 
er it was sufficient to constitute reasonable care. 
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[2] As a third défense the company urges that the négligence, if 
any, which caused Forgy's death, was the négligence of fellow serv- 
ants. The men in charge of crâne No. 17 were without doubt fellow 
servants of Forgy. If his death was caused by their négligence alone, 
the plaintiiif cannot recover. On the other hand, if the death was 
caused by the joint négligence of the company and of thèse fellow 
servants, the company is liable. Kreigh v. Westinghouse Co., 214 U. 
S. 249, 257, 29 Sup. Ct. 619, 53 L. Ed. 984; Standard Oil Co. v. 
Brown, 218 U. S. 78, 85, 30 Sup. Ct. 669, 54 L. Ed. 939. _ We think 
there was évidence tending to show that the company failed to per- 
form its duty. It took no measures whatever for Forgy's protection. 
We do not say that it was bound to adopt printed rules for the guid- 
ance of its employés, but we do say that it was bound to' give spécifie 
directions that the car upon which Forgy was working should not be 
disturbed without warning him, and that it should hâve placed some 
warning upon the car to draw the attention of workmen clearly to the 
fact that it was undergoing repair. The danger was too great to 
leave the entire opération to the uncontrolled discrétion of workmen. 
We do not think the situation was one to which the rules developed 
by this court in American Bridge Co. v. Seeds, 144 Fed. 605, 75 C. C. 
A. 407, 11 L. R. A. (N. S.) 1041, and Kreigh v. Westinghouse, 
Church, Kerr & Co., 152 Fed. 120, 81 C. C. A. 338, 11 L. R. A. (N. 
S.) 684, are applicable. The facts of those cases were identical, and 
the latter case was reversed by the Suprême Court in 214 U. S. 
249, 29 Sup. Ct. 619, 53 L. Ed. 984. Just how far their authority on 
the question of when a risk is one of "opération and not of construc- 
tion" is impaired by the décision of the Suprême Court, is not now 
involved. That rule, hovvever, is one which cannot be pressed too far 
without entirely exonerating the master from his duty to exercise 
reasonable care to furnish a safe place and safe methods of conduct- 
ing his business. It is instructive that the rule was first developed in 
connection with scafïolding cases, and has had its most fréquent ap- 
plication to actions of that character. It was first announced in New 
York, and was worked out by the courts of that state in great détail. 
What has happened to it there ? As the resuit of many and appalling 
accidents, the Législature has abrogated the rule,- and in its place 
made the master not only liable civilly, but also made him liable as 
for a felony, whenever a scaffolding or other like structure gives way 
as the resuit of imperfect material or construction. The reports of 
commissions which led to this législation point out the many accidents, 
and also show that the con.struction of scaffolding and other false- 
work in modem building opérations often in volves engineering judg- 
ment, and that the risks are so great that they cannot properly be left 
to the judgment of carpenters concerned only with particular features 
of the work. Certainly a master engaged on a great enterprise like 
Ihat hère involved, using agencies that are imminently dangerous to' 
workmen, cannot say to its employés, "Hère are safe railroads, safe 
cars, safe crânes, etc., now you use them so as not to injure each 
other," and thus absolve itself from ail liability. To lay down any 
such a doctrine is to completely exonerate the employer from the 
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primary duty to exercise reasonable care to furnish workmen a rea- 
sonably safe place, and also exercise reasonable care as to methods 
of doing the work so as to safeguard workmen from unnecessary in- 
jury. Those duties are inaliénable and continuons. B. & O. Ry. 
Co. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772 ; Kreigh 
V. Westinghouse Co., 214 U. S. 249, 29 Sup. Ct. 619, 53 h. Ed. 984. 

[3] Is the action barred by limitation? The statute in Missouri 
limits actions of this character to three years from the time the cause 
of action arose. The accident occurred in March, 1911. An action 
was begun in May, 1911, in the circuit court of Jackson county, Mo. 
The plaintif? was nonsuited in June, 1913, and then brought the prés- 
ent action in May, 1914. That was within one year from the termi- 
nation of the first suit, which is the time fixed by the local statute for 
renewing the litigation for the same cause after a dismissal or nonsuit. 
It is claimed that the first complaint was not upon the same cause of 
action upon which recovery is now sought; that in the first action 
there was no averment of a failure of the company in the perform- 
ance of its duty as to a safe working place, or safe methods, but that 
the complaint proceeded exclusively upon the négligence of the com- 
pany's employés in the opération of its cars ; and that, as more than 
three years had elapsed when the présent action was brought, the 
statute had run. The cause of action set up in both complaints is 
the death of Forgy by the wrongful act of the défendant. A mère 
amplification of the wrongful act, or a spécification of the négligence 
with varying aspects, does not constitute a new cause of action, but 
simply an amplification of the same cause of action which would hâve 
been permitted by way of amendment of the original complaint upon 
application to the court. That being the case, the original action 
toUed the running of the statute. See Seaboard Air Line Ry. Co. v. 
Koennecke, 239 U. S. 352, 354, 36 Sup. Ct. 126, 60 L. Ed. 324; Sea- 
board Air Line Ry. v. Renn, 241 U. S. 290, 36 Sup. Ct. 567, 60 E- 
Ed. 1006; Crotty v. Chicago Great Western Ry. Co., 95 C. C. A. 
91, 169 Fed. 593; First State Bank v. Haswell, 174 Fed. 209, 211, 
98 C. C. A. 217. _ 

The judgment is affirmed. 

HOOK, Circuit Judge. I concur in the affirmance of the judgment, 
but désire to emphasize a feature of the case. The building of the 
bridge across the Missouri river was an undertaking of considérable 
magnitude that naturally required dififerent gangs of men in dififerent, 
and at times conflicting, activities. The work was even more bazard- 
ons to' the employés than ordinary railroading. The place where 
Forgy was working was in ail practical respects a repair track where 
men are not ordinarily expected to be on the lookout for violent en- 
trance of other cars. Otherwise the duties put upon them could not 
well be performed. That an enterprise of such a character may be 
conducted by an employer without System, orders, or rules for the 
protection of his workmen, particiilarly those like Forgy, but that 
care for their safety may be left wholly to the judgment and discré- 
tion of their fellows in each emergency as it arises, does not com- 
mend itself to my judgment. It is customary in established hazard- 



200 246 FEDERAL REPORTER 

ous businesses for the employer to adopt and direct precautionary 
methods for that purpose, and there was no reason in the duration 
and character of the work why it should not hâve been donc in this 
case. 

Whether Forgy was notified is a question of fact that should not 
be affirmatively answered by us merely upon the testimony of a wit- 
ness that happens to be without categorical contradiction. The truth- 
fulness of his testimony should be weighed with the reasonable in- 
ferences from other facts and circumstances. The trial court with 
the witnesses before it thought the proofs made the question de- 
batable, and the jury found Forgy was not notified. From the bare 
record hère I think the finding probably right. 

SANBORN, Circuit Judge (dissenting). It is conceded, and is indis- 
putable, that the in jury and death of Forgy was no évidence of the 
causal négligence of the construction company. It is conceded, and is 
indisputable, that Boone, the foreman, Forgy, the engineer, Reed and 
Jeffress, who worked with crâne No. 15, Springer, the foreman, Lew- 
is, the engineer, and Knowland and Garzee, who worked with crâne 
No. 17, were fellow servants, and that the company is not liable on ac- 
count of any négligence of any of them which caused or contributed 
to the injury or death of Forgy. 

The burden was therefore upon the plaintifï below to prove by sub- 
stantial évidence that the défendant was guilty of négligence which con- 
tributed to cause the injury and that svich contributing négligence of 
the compan}' was the proximate cause of the injury and death. The 
concurring négligence of others cannot transform a remote cause, or 
no cause, into a proximate cause. And where, at the close of the trial, 
there is no substantial évidence that the négligence of the défendant was 
the proximate cause of the injury, it is the duty of the court to instruct 
the jury to return a verdict for the défendant notwithstanding the fact 
that the négligence of others contributed to cause it. Cole v. German 
Savings & Ivoan Society, 124 Fed. 113, 116, 117, 59 C. G. A. 593, 
596, 597, 63 L. R. A. 416; Atchison, Topeka & S. F. R. Go. v. Calhoun, 
213 U. S. 1, 9, 10, 29 Sup. Ct. 321, 53 L. Ed. 671. 

The only négligence of which it is claimed that the construction com- 
pany was guilty was that it failed to give Forgy suitable warning that 
Springer was immediately coming with crâne No. 17 to take crâne No. 
15 from the bouse track to the river, a distance of one-eighth to one- 
fourth of a mile, to enable the workmen to wash out the boiler. In the 
opinion of the majority this négligence consisted in a failure (1) "to 
give spécifie directions that the car upon which Forgy was working 
should not be disturbed without warning him," and a failure (2) "to 
hâve placed some warning upon the car to draw the attention of work- 
men clearly to the fact that it was undergoing repairs." As careful a 
perusal and analysis of the évidence in this case as it is possible for 
me to make bas forced my mind to the conclusion that there was no sub- 
stantial évidence of any causal négligence of the construction company 
before the jury at the close of the trial, and that the évidence is conclu- 
sive that if there was any causal négligence proved it was that of the 
(leceased or his fellow servants. 
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1. The uncontradicted évidence, as I read the record, is that between 
3 and 4 o'clock in the afternoon after Forgy and Marshall had com- 
pleted the removal of the flues from the boiler and had done ail the 
repair work intrusted to them which they could do at the place where 
the car stood, and immediately before Springer came up with crâne 
No. 17 to take Forgy and crâne No. 15 to the river, the master me- 
chanic, Gallinot, and the assistant master mechanic, Marshall, notified 
Forgy that Springer would come up at once with crâne No. 17 to take 
crâne No. 15 to the river, Springer was immediately ordered to come 
and immediately came up with his crâne and backed into crâne No. 
15 and the injury was inflicted. Springer and his crew knew that 
crâne No. 15 was placed on the house track for repairs that morning, 
that Forgy was repairing it that day, and that Springer was to take 
it out from the house track to the river that the boiler might be washed 
out. 

It is indisputable that, if thèse facts were established without sub- 
stantial évidence to the contrary, the failure "to give spécifie directions 
that the car upon which Forgy was working should not be disturbed 
without warning him" could not hâve caused or directly contributed to 
cause his injury, because the warning actually given him superseded and 
made ineffective and immaterial instructions to warn and the absence of 
such instruction alike. He could not hâve been injured by a failure to 
warn him of what he had just been told and knew. And it is equally 
évident that the failure to place "some warning upon the car to draw the 
attention of workmen clearly to the fact that it was undergoing re- 
pair" could not hâve caused or directly contributed to cause the injury, 
because the testimony is positive and uncontradicted that Springer 
and the men on crâne No. 17 knew that crâne No. 15 and the three 
cars near it were placed on the house track in the morning of the day 
of the accident in order that crâne No. 15 might be repaired, that they 
knew Forgy was repairing it there that day, that they knew as they 
went up there in the afternoon that they were going to take crâne No. 
15 from the track on which it was stationed, down to the river, and 
that as they went north, past the switch track which led into the house 
track in order to back in for the cars at No. 15, Springer and one of 
his crew saw Forgy sitting on the top of his cab with his feet down 
in the place whence the smokestack had been removed, and he turned, 
saw them, and grinned. This knowledge of Springer, and the men 
on No. 17 who backed into the three dead cars and pushed them against 
Forgy and No. 15, superseded and made ineffective and immaterial 
the présence or absence of "some warning upon the car to draw the 
attention of the workmen clearly to the fact that it was undergoing 
repairs." No such warning could hâve given them more complète 
knowledge of the material facts than they already had, and Forgy had 
just received through his notice of their coming. 

Therefore the determining question is : Was the fact that Forgy was 
clearly notified of the coming of Springer and crâne No. 17 to take 
his crâne from the house track established by uncontradicted évidence, 
or was there substantial évidence that such notice was not given ? To 
appreciate the testimony on this subject the nature and chronological 
order of the work which was being done that day must be in mind. 
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Thèse facts were established without dispute. The job in hand was 
the construction of a bridge over the Missouri river. Chiklers was the 
superintendant, Gallinot was the master mechanic, Marshall was the 
assistant master mechanic, Boone was the foreman, and Forgy the 
engineer with crâne No. 15. It was Forgy's duty to operate and re- 
pair the engine and crâne. Boone, Reed, and Jeffress, who also work- 
ed with crâne No. 15, took no part in the removal of the flues from the 
boiler, but discharged other duties including the removal of the head- 
block. The job of the day of the accident which concems us was 
the repair of crâne car No. 15. The work to be donc in this repair in 
its order was: (1) To place No. 15 on the house track which extended 
west from the north and south tracks and was connected to them by a 
curved switch track. This house track was not in use for the passage 
of trains, engines, or cars generally and No. 15 was placed upon it 
for that reason. (2) To remove from the west end of No. 15 its broken 
headblock which weighed 4,500 pounds so that a new headblock could 
be put onto it. This work was among the duties of Boone, Reed, 
and Jefifress, and Forgy and Marshall took no part in it. (3) To eut 
out and remove the leaky flues in the boiler of crâne No. 15 so that 
new flues could be inserted in it. (4) To take No. 15 from the house 
track to the river as soon as the old flues were removed from the boil- 
er, a distance of an eighth to a quarter of a inile, and wash out its 
boiler before the new flues were inserted. (5) To insert the nev^^ flues, 
and (6) to put on the new headblock. Crâne No. 15 was placed on 
the house track in the morning between 9 and 1 1 o'clock. Boone, Reed, 
and Jefifress then took the headblock from the crâne car and finished 
that work a short time after dinner. They then left the crâne and 
house track and spent the afternoon down to the river doing some- 
thing, and were not there again until about five minutes before the 
accident, when Forgy was sitting on the top of the cab with his feet 
down in the place whence the smokestack was removed, and Springer 
and his crâne and cars were going up north to back in to get the 
three dead cars and crâne No. 15. Meanwhile Forgy and Marshall 
had been cutting the tubes out and had completed their work so that 
they had nothing more to do repairing the crâne until the car was tak- 
en to the river where the boiler could be washed out. When they 
had completed the work of removing the tubes, they notified Gallinot, 
the master mechanic, and he examined the sheets of the boiler to see 
that they were not injured. Mr. Gallinot and Mr. Marshall testified 
that the removal of the flues and ail the repair work that could be 
done by Forgy and Marshall before the crâne car was moved to the 
river was then completed, and that thereupon they and Mr. Forgy 
were together on top of the boiler of No. 15. Mr. Gallinot testified 
that while they were there together he "told Mr. Forgy that he would 
go right down and hâve Springer corne up and get that crâne, to watch 
out for crâne No. 17, that he was coming in there after him to take it 
down to the river to wash the boiler out," and that Forgy said, "Ail 
right," and Gallinot said to Marshall, "You go down and get the hose 
coupled up," that Gallinot then stepped ofï of the crâne, walked down 
to the track, and told Springer he wanted crâne No. 15 taken where 
he could wash it, that Springer said, "AU right," and went up to get 
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it right away. Marshall, the assistant master mechanic, testified that 
he and Forgy eut the tubes out of the boiler that day, that he was sent 
up there after the steara and water had been taken out, about 11 or 
11:30 in the forenoon, that they completed the work of cutting out 
the tubes about 3 in the afternoon, and then there was no more work 
they could do with the crâne standing at that place, that thereafter Gal- 
linot examined the sheets of the boiler where they eut the tubes out 
to see that they had not eut them up with the chisel, and when he had 
completed that examination he told Forgy that he would send Springer 
right up, to get him, and told Marshall to go down and get the hose 
ready and get it to the water plug, that he (Marshall) stayed there until 
Springer started up after the crâne, that when he saw that Springer 
was at the north end of the switch that was down by the water plug 
coming up towards the north, he said to Forgy, "There cornes Springer, 
I will go and get my hose out," and he jumped ofif the crâne, that, when 
he left, Forgy was sitting on the top of the locomotive with his feet 
down in the smokestack and none of the other workmen were there, 
that the accident happened when he had walked about a quarter of 
a mile from crâne No. 15. Three witnesses testify that one standing 
on the ground a step from the side of the crâne car could hâve seen 
the cars attached to crâne No. 17 with unobstructed vision when they 
came in on the bouse track to get the three dead cars and crâne 15. 
Hère then was the positive testimony of two witnesses that Forgy was 
notified immediately before the accident that Springer and his crâne 
were coming in on the house track to get him and to watch for them. 
Was there any substantial évidence that this notice was not given? 

It is said in the opinion of the majority that Reed testified that he 
did not see Gallinot any place around No. 15 crâne during the progress 
of repairs that Forgy was making that day. But Reed also testified 
that he was not at or near the crâne from shortly after dinner when 
he, Jeffress, and Boone finished removing the headblock until about 
five minutes before the accident, that they had been doing something 
down to the river during that time, and Gallinot and Marshall testified 
that it was during that time that they were at the crâne with Forgy 
and notified him that Springer was coming with his crâne to get crâne 
No. 15 and that he (Forg}') must watch out for him. There was there- 
fore nothing in the testimony of Reed in conflict or inconsistent with 
the testimony of Gallinot and Marshall that they gave Forgy notice 
of Springer's coming just before he started to get crâne No. 15. 

It is said in the opinion of the majority that Springer testified that 
Childers, the superintendent in charge of the work, rather than Gal- 
linot, gave the directions to him to go after crâne No. 15, that Childers 
had given the instructions repeatedly, and both he and Springer tes- 
tified that considérable feeling had been developed because of Spring- 
er's failure to obey thèse instructions, and it is also said in the opinion 
that Childers was afterwards fully examined as a witness and "did 
not explain this conflict." But there was no conflict. Gaflinot testified 
that he directed Springer to take his crâne No. 17 and go up and get 
crâne No. 15 and take it down to the river. Springer testified that 
Gallinot and Childers both directed him to do so at the same time. 
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at about 4 o'cock in the afternoon. Hère are extracts from his testi- 
mony that were novvhere contradicted : 

"Q. Wliat did Mr. Gallinot tell yoii when he was talklng to you about it? 
A. He told me to set it down there so lie could wiisli tlie boiler and put the 
flues in that night and we could work it the next day. * * * Q. And it 
was about 4 o'clock when Mr. Cliilders and Mr. Gallinot told you to go right 
down and get that crâne and bring it dowu? A. Yes sir." 

Thus it appears that there was no featiire of conflict between the tes- 
timony of Gallinot and Springer, and that there was nothing there in- 
consistent with the uncontradicted testimony of Gallinot and Marshall 
that they notified Forgy just before the accident that Springer was 
coming to take his crâne and that he must watch for him. 

In the opinion of the màjority it is said that: 

"Another feature of conflict is that Marshall, a witness much relied on by tlie 
défense, testitied that Gallinot worked with him and For^y in taking out 
the flues; that Gallinot did the work at the bottom end of the flues. (Jalli- 
not's testimony, on the other hand, clearly indicates that he had nothing to 
do v^'itti the removal of the tlues." 

But (1) the fact that Gallinot did or did not hâve anything to do 
with the rëmoval of the flues in no manner tends to conflict with the 
testimony of . Gallinot and Marshall that they notified Forgy that 
Springer was coming with crâne No. 17 to take him and No. 15 to the 
river just before Springer started and just after he started, and there- 
f ore it is immaterial ; and (2) when ail the testimony of Marshall and 
Gallinot on the subject of the latter's work is considered there is no 
conflict between them. Marshall testified, as we hâve seen, that he 
and Forgy worked under the direction of Gallinot, that after he and 
Forgy finished removing the flues Gallinot examined the sheets, one 
of which was at the top and the other at the bottom of the boiler, to 
see whether they had eut them with their chisels, and that he then 
notified Forgy that he would go and send Springer and No. 17 to come 
and get No. 15, that he immediately did so, and Springer came right 
up and attached his crâne to the three dead cars. The only other tes- 
timony of Marshall on the subject of the doing of the work of repair 
was that Gallinot sent him up to help Forgy remove the tubes, about 
11:30, and: 

"Q. About what part of the crâne did you go? A. On top of the cab. To 
^et to the boiler you hâve to go in where the smokestaclc sets. Q. Either on 
top of the boiler or inside? A. That is where Mr. Forgy and I worked. Mr. 
Oalllnot had to come through the tire box to get inside. Q. The work you 
and Mr. Forgy were doing re<iuired you to lie, as I underSiaud it, either iu 
the cab or on top of the cab? A. Yes, sir. * * * Q. Go ahead and tell 
what you heard Mr. Gallinot say to Mr. Forgy. A. Mr. Gallinot when wo 
finished down in the boiler came up on top wliere we fellows was worklng, 
just after we finished. * * * Q. Now you were working there with Jack 
on this crâne, you say? A. Yes, sir. Q. Helping him take out thèse flues, is 
that right? A. Jack and I were both taking them out ; yes, sir. Q. And you 
were assistant master mechanic? A. Yes, sir. Q. And you were there doing 
the work of a laborer, is that right? A. No, sir. Q. That is not right? A. 
.\o, sir ; I didn't say that. Q. Well, I understood you to say you were helping 
him take thèse fines out. A. Jack and I were taking out flues together. 
* * * Q. Well, what tools — where were the tools, where did you put them 
after you got through with them? A. The tools Mr. Gallinot had — Mr. 



m'CLINTIC-MARSHALL CONST. CO. V. rORGY 205 

<îallinot worked in the bottom of tlie boiler. Q. Yes. A. And the tools he 
liad, he left them in the asli pan." 

This is ail the testimony of Marshall as to the work Gallinot did on 
the crâne. Gallinot testified: 

"Q. Then after you «ot the crâne up there on the track there under tlie 
bridge, the one we hâve called hère the liouse traek, who helped about that 
repair work? A. On the tubes Mr. Marsliall, Tom Marshall helped Mr. 
Forgy. Q. Two of tlicm worked on it, did they, that day? A. Two of them; 
both of them worke<l on the boiler or on the tubes, taking the tubes out. 
* * * Q. What did Mr. Forgy and Mr. Marshall do on that crâne that 
day in the way of rerialrs? A. Tliey eut thèse tubes out, eut them out and 
took the number of tubes that there was to be taken out, and then got this 
crâne ready to go down to the river to hâve this boiler washed out before 
we put the new ones in." 

This is ail the testimony of Gallinot as to the work he did on the 
crâne, except that he testified, as we hâve seen, that after Marshall 
and Forgy had finished their work of removing the tubes he examined 
the boiler to see that the sheets were not eut. Gallinot's testimony dis- 
closes his présence at the crâne during the progress of the work and 
at and after its conclusion. In examining the sheets of the boiler it 
was necessary for him to go to and to examine the bottom sheet, and 
hoth witnesses testify that he made the examination. There is noth- 
ing in Marshall's testimony inconsistent with the theory that this was 
ail he did at the bottom of the boiler, and there is nothing in Gallinot's 
testimony inconsistent with the theory that he also worked at the bot- 
tom of the boiler in taking out the tubes, the ash pan, the grates, or oth- 
er parts it was necessary to remove. And so it is that when ail their 
testimony is considered there is no conflict in the évidence of thèse 
■witnesses upon this subject. 

It is said in the opinion of the majority that: 

"Gallinot and Marshall testified that the work of taking out the flues had 
been fully conipleted, something like an hour before the accident. Beed, on 
the contrary, testified that Forgy, at the time of his death, was actually 
working on the flues, and ail the circurnstances go to support Reed's testi- 
mony." 

It is true that, after testifying that at the time of the accident he 
was about 15 feet south of the east end of crâne 15, Reed testified on 
his direct examination in this way : 

"Q. What was Mr. Forgy doingV A. He was taking flues out of No. 15 
boiler. Q. How do you know he was taking flues out of the boilerV A. Be- 
eause I saw hlm taking them out, working there with a hammer and ehisel, 
and I was talking to him. Q. Now, how long before his death were you talk- 
ing to him? A. About five minutes." 

But upon f urther examination he testified : 

"Q. You were standing 15 feet south of the east end of the crâne? A. 
About 15 feet. Q. Of the east end of the crâne that Jack Forgy had been 
working on that morning? A. Yes, sir. Q. What was Forgy doing ou that 
crâne? A. He had been taking out flues, he told me. Q. Taking out flues? 
And he had gotten those flues ail out, hadn't he? A. I don't know whether he 
had or not. Q. AVell, do you know whether he had or hadn't? A. No, sir. 
Q. Well, to the best of your knowledge he had them ail out, hadn't heV Tlie 
Jast hour before the time this accident hupiiened, lie hadn't talien any flues 
out, had he? A. I don't know, because 1 was not there. » • * q'. Then 



206 246 FEDEEAL REPORTEE 

where did you last see Jack Forgy just before the accident occurred? A. 
Sltting on top the cab with hls feet down in the stack and I was talking to 
him. Q. And that is the last time you saw liim, isn't it? A. That is the last 
time until I saw him in between the cars. Q. You didn't see him corne 
down from the crâne? A. "No. Q. You didn't see him ruove from that posi- 
tion at ail? A. No, sir; I turned and went after a pièce of cable." 

Thus Reed's testimony that when he talked with Forgy five minutes 
before his death the latter was taking flues out of No. 15 with a ham- 
mer and chisel was proved by his own testimony to be untrue. For 
he subsequently testified that he did not know whether or not the flues 
had ail been taken out before that time, because he had not been there 
since just after dinner, and if he did not know that there were any 
flues in the boiler to be taken out he could not hâve knowiî that Forgy 
was working taking them out. Moreover, Reed subsequently testified, 
not that Forgy was taking out tubes, when he last talked with him 
five minutes before the accident, but that he was sitting on the top of 
the cab with his feet down in the place for the smokestack, where, 
Marshall testified, he was sitting in idleness when he left him a few 
moments before to go after the hose, and where, Springer testified, he 
was sitting when he went north to back into the house track to get 
him. Reed also subsequently testified that, although there was a ham- 
mer and chisel by the ash pan, Forgy did not hâve them in his hands 
at the time of the accident, and he did not know whether or not Forgy 
took them down there, and Marshall testified that Gallinot's hammer 
and chisel were left in the ash pan. So it is that this testimony of 
Reed, when it is ail taken together, is far from suffîcient to create a 
conflict with the positive testimony of Gallinot and Marshall that the 
removal of the tubes, and ail repair work that Forgy and Marshall had 
to do before the crâne was taken to the river, was completed before 
the notice and the accident, and that they gave Forgy notice of the 
coming of Springer after the completion and just before the accident. 

Nor do ail the circumstances, or any of them, appear to me to support 
the first and mistaken statement of Reed that Forgy was taking out the 
tubes when he was injured, or five minutes before. Gallinot and Mar- 
shall testify that the tubes that were to be renioved had ail been removed 
before Gallinot notified Forgy of Springer's coming and left Forgy 
to go to tell Springer to come. The object of placing No. 15 on the 
house track was to hâve thèse tubes removed there before the boiler 
was taken to the river to be washed out. Gallinot ordered Springer 
to remove it to the river to enable him to wash the boiler out, and 
Springer had started to do so when the accident happened, and it is 
not probable that any such action would bave been taken before the 
removal of the leaky flues was completed. Marshall testified that the 
tubes were removed, the notice given Forgy, and the latter was sitting 
on the top of the cab in idleness with his feet down in the place for 
the smokestack when he left him, which must hâve been a few moments 
before Reed, Boone, and Jefi^ress came back from their work down by 
the river, and Springer and Reed testified that he was still sitting there 
on the top of the cab five minutes before the accident when Reed last 
talked to him, and that Springer was going north to back in for him 
at that time. And Jefifress, who worked with Reed and Boone, tes- 
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tified that the}' sent him after a wrench shortly before the accident, 
that he found Forgy "standing in the crâne, in tlie door, inside of the 
crâne," and asked him for a wrench, that Forgy told him it was iip 
on the front of the crâne, that he went there to hunt for it, and while 
he was on the crâne, and within a short time, a minute or two, îfter 
he had spoken to Forgy as he stood in the cab within the door, the 
accident happened. 

A careful reading of ail the testimony, and this review of ail the 
évidence in the record relative to timely notice to Forgy that Springer 
was coming forthwith to take out his crâne and to watch for him, seem 
to me to demonstrate the fact that there was no substantial évidence 
in conflict with the testimony of Gallinot and Marshall that ail the work 
of removing the tubes and ail the repairs of crâne No. 15 that Forgy 
had to do on the house track had been completed before he (Gallinot) 
gave him the notice, that thereupon Gallinot notified him, in the prés- 
ence of Marshall, that he would go down where Springer was, a dis- 
tance of an eighth to a quarter of a mile, and direct him to come right 
up with his crâne and take Forgy and his crâne to the river, that he 
(Forgy) should watch out for Springer, that Gallinot immediately went 
to Springer and asked him to go up and get Forg}^ and his crâne, and 
he (Springer) went forthwith, coupled onto the three dead cars east 
of No. 15, and the accident occurred. And because the uncontradicted 
évidence proved that Forgy was warned and knew of the immédiate 
coming of Springer and his crâne, and Springer and his crew knew 
that Forgy was on crâne No. 15, and in this state of the case no al- 
leged négligence of the company in failing to give warnings of that 
which thèse men knew could bave been the proximate cause of Forgy's 
injury, I am unable to resist the conclusion that the court below should 
hâve directed a verdict for the company. 

2. There is another reason why such a verdict should hâve been 
directed. The uncontradicted évidence is, as it seems to me, that Forgy 
was notified and knew of the coming of Springer when the latter start- 
ed from his place by the river, that he was sitting on the top of his 
cab with his feet in the place of the smokestack when Marshall left 
him there alone and told him Springer had started after him, that a 
few minutes later, five minutes before the accident, as Springer came 
up past the curve, he was still sitting there as Reed and Springer tes- 
tified, that he turned towards Springer and grinned, that three min- 
utes later, within a short time, one or two minutes before the acci- 
dent, Jeffress found him inside the cab in the door, that from one step to 
the side of the crâne car his vision of Springer's train coming in on 
his track was unobstructed, and yet he went down upon the track be- 
tween the cars and was injured. In my opinion this évidence conclu- 
sively proves contributory négligence on his part, and for that reason 
the company was entitled to a peremptory instruction in its favor. 

3. If either of the conclusions which hâve been stated are correct, 
they dispose of this case, and the discussion and décision of other ques- 
tions of fact or law herein are and will be obiter dicta, as I think they 
must be. But I do not wish by silence to seem to assent to the views 
concerning them expressed by the majority. They hold that "the rule 
in force on nearly ail railroads in the United States for many years re- 
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quires that such a car (1) be protected by a blue flag by day and a 
blue light by night, (2) that only the workmen repairing the car can re- 
move the warning," that the trial court "excluded évidence as to this 
rule," that the situation in this case was so nearly identical with that 
of a workman repairing a railroad car that such évidence might well 
hâve been received, and that this court may refer to and consider that 
rule of railroad companies in determining the question whether or not 
there was any substantial évidence of causal négligence of the défendant 
in this case at the close of the trial. I cannot bring myself to concur 
in any of thèse views. The majority concède that "there was no di- 
rect évidence in the trial court in relation to this rule," but assert that 
"it bas been quoted in text-books and in countless judicial opinions." 
But text-books and countless judicial opinions were not offered in évi- 
dence in the court below to prove the rule, and if they had been they 
would bave been incompétent for that purpose, would bave been the 
mère hearsay statements of text-book writers of what they had read 
or heard, and the statements of judges of the substance of what wit- 
nesses had testifîed in the cases before them. Those witnesses v^'ere 
not before the court below, and no such rule was proved before or 
brought to the attention of the trial court, or to the attention of the 
défendant, and the défendant was given no opportunity to produce évi- 
dence to disprove its existence or its application. The record upon this 
subject is this : The plaintifï ofïered to show "that there was a gên- 
erai custom in vogue among railroad companies, and among employers 
whose business necessitated the use of cars and locomotives and heavy 
vehicles, to place a signal consisting of a blue flag either on the car 
that was being repaired, or about to be repaired, in order to protect 
workmen engaged in said repair." The défendant objected to the 
oiïer as immateriab The court ruled that the plaintiff might prove 
such a custom among construction companies engaged in work similar 
to that of the défendant, but sustained the objection as to such custom 
among railroad companies. The plaintifï excepted, asked her wit- 
ness if there was such a custom among construction companies, her 
witness answered, "No, sir," that testimony was corroborated by 
other witnesses, was never contradicted, and the foregoing is the only 
évidence or ruiing relating to the rule on which the majority rely, or 
to this subject which the record contains. 

Now, the question hère is, not whether or not there can be found 
in the text-books or judicial opinions statements of facts which, if 
they had been proved in the court below, would bave established the 
négligence of the défendant, but it is whether or not at the close of 
the trial when no one connected with the trial had proved such a rule, 
and the proof was plenary and undisputed that no such custom exist- 
ed among construction companies, there was substantial évidence of 
the defendant's négligence. In view of the state of the record at the 
close of the trial, I cannot agrée with the view that it is permissible 
for this court to import from text-books and opinions in other cases 
where other witnesses testifîed a rule prevailing among railroad com- 
panies not presented or proved in this case, and which the défendant 
had no chance to disprove, and then convict it of négligence for violat- 
ing that rule. Moreover, if such a rule did in fact exist on railroads. 
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it is in my opinion immaterial in this case for two reasons : First, be- 
cause the state of facts hère proved was so radically différent from 
that whicli ordinarily exists where a raiiroad car of a company en- 
gaged in gênerai transportation is set upon one of its tracks in one 
of its raiiroad yards for repair. The défendant was not a raiiroad 
company. It was not engaged in the gênerai transportation of freight 
or of passengers. It did not own or operate long Unes of raiiroad over 
which transportation business was conducted through the yard in which 
this car was repaired. On the other hand, it was engaged in a local 
undertaking, in constructing a single bridge at a single place across 
the Missouri river. The track on which the crâne car was placed 
was never in use for transportation of freight or ])assengers through 
the yard, but was used only for repairing cars and storing them. The 
employés of the défendant were few compared to those of a raiiroad 
company conducting gênerai transportation. They were ail working at 
and about the bridge and were familiar with every track the construc- 
tion company had and the use of that track. They knew that the 
track on which the crâne car was repaired was used, not for trans- 
portation, but for repairs and storage. On the other hand, a raiiroad 
company engaged in gênerai transportation of freight and passengers 
has many employés who pass through one of its gênerai yards, who 
come from distant places with engines and trains when they know little 
or nothing of the spécial uses of many tracks in the yards through 
which they pass, so that the rules or customs in such yards constitute no 
proper criterion of the reasonableness of rules or customs in a local 
construction yard ; and, second, because the only usefulness such a rule 
could bave had would bave been to warn those who did not know the 
fact that they were approaching cars set on a track for repairs, or to 
warn those on the cars set for repairs of the approach of other cars or 
engines that might disturb those set for repairs, and where, as in this 
case, ail the parties approaching and being approached had fuU notice 
and knowledge of the facts relative to the instant movements of the 
cars and engines, such a rule must hâve been useless and futile, and its 
existence or absence could not bave been the cause of an injury or 
death which resulted, as the évidence conclusively proves this did, from 
the acts of fellow servants in operating their trains and doing their 
work after they had fuU notice and knowledge of the approach of the 
crâne. 

For the reason last stated, it was, in my opinion, likevi'ise imma- 
terial whether or not gênerai rules or undisclosed precautionary meth- 
ods, such as are referred to in the concurring opinion of Judge Hook, 
were adopted by the défendant. Their absence could not hâve been 
the cause of the injury or the death, because ail the employés related 
to it had f ull notice and knowledge of everything such rules and meth- 
ods could bave brought to their attention. 

Again, "The principle invoked, however, extends only to services of 
a complicated and dangerous character, requiring skill or expérience. 
The détails, even of dangerous business, and simple tasks as a whole, 
mav be rightfully left to the common sensé of the workmen." Wood 
v. Potlatch Lumber Co., 213 Fed. 591, 594, 130 C. C. A. 171, 174 
246 F.— 14 
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The duty intrnsted to the employés in this case was a simple and ob- 
vious one, such as their common sensé would naturally induce them 
to discharge in safety. It was the simple duty of removing a car 
that had been under repair from a track in use for no other purpose 
than holding that car. No gênerai rules or undisclosed precautionary 
methôds could hâve better protected the employés than their ovvn com- 
mon sensé and their fuU knowledge of their proposed movements. 
The simple business of constructing this bridge was not of such a 
complex and dangerous character as to require that it should be con- 
d'ucted on a System or scheme evidenced by a long list of gênerai 
rules and spécifie methods prescribing such détails as the cérémonies 
that must accompany the notice or warning the fellow servants should 
give each other of their proposed movements of cars repaired, es- 
pecially where, as in this case, notice was fuUy and clearly given to 
each of them of the proposed movements of the crânes. "Unless the 
business be of such a complex and dangerous character as to require 
that it shall be conducted upon a System or scheme, in order to secure 
the orderly conduct of the business and the safety of those engaged in 
it, the master's obligation to supply a safe place for his work to be 
done, and to keep it safe, does not impose the duty of always keeping 
it in a safe condition so far as its safety dépends upon the proper 
performance of the very work which his servants bave there under- 
taken to do." Deye v. Lodge & Shipley Mach. Tool Co., 137 Fed. 480, 
482, 70 C. C. A. 64, 66 ; Gulf Transit Co. v. Grande, 222 Fed. 817, 
820,_ 138 C. C. A. 243, 246. 

Finally, I am of the opinion that the rule that the duty of the em- 
ployer is one of construction and provision, and the duty of the em- 
ployés is one of opération and protection from négligent use, is ap- 
plicable to this case, and that under it the négligence which caused 
the injury was conclusively .proved to hâve been that of Forgy and his 
fellow servants, that it was négligence in opération and in protection 
against négligent use and not in construction or provision for which 
the construction company was not liable. The gist of this rule was 
early stated by Judge, afterwards Mr. Justice, Brewer in thèse words : 

"The true Idea is that the place and the instrument • * * must be 
safe, for this is what the master's duty * * * conipels, and not that the 
master must see that no négligent handling by an employé shall create dan- 
"ger." Howard v. Denver & Rio Grande R. R. Co. (C. C.) 26 Fed. 837. 

And it has been later stated and illustrated by the Suprême Court 
in Kreigh v. Westinghouse & Co., 214 U. S. 249, 257, 29 Sup. Ct. 619, 
53 h. Ed. 984, and by this court in American Bridge Co. v. Seeds, 144 
Fed. 605, 606, 611, 612, 75 C. C. A. 407, 408, 413, 414, 11 !.. R. A. 
(N. S.) 1041, and many other cases. 

In my opinion the case of Bridge Co. v. Seeds was not, as the ma- 
jority seem to think, identical with Kreigh v. Westinghouse & Co. 
The former was a case of an injury whose sole proximate cause was 
the négligence of a superior fellow servant in giving a fatal signal in 
the doing of the work of the employés, and this court held that his 
act was a négligence of opération for which the employer was not 
liable and that there was no substantial évidence that the employer 
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was guilty of any négligence in the construction or equipment of the 
place or appliances that concurred with the négligence of the fellow 
servant. In Kreigh v. Westinghouse & Co. there were two charges 
of négligence, one of provision, the failure of the employer to provide 
a boom "with two ropes, one attached on either side of the end of 
the boom, to be used to haul it back and forth, and for the purpose 
of steadying its opération ; or by the attachment of a lever to the mast 
in such a way that a man operating the lever could control the swing 
of the boom" (214 U. S. 254, 29 Sup. Ct. 621, 53 L. Ed. 984),_which 
the Suprême Court held to be a négligence of provision for which the 
master might be liable (214 U. S. 257, 29 Sup. Ct. 619, 53 L. Ed. 984), 
and one of opération, the négligence of the servant in violently swing- 
ing the bucket against the plaintiff without signal or warning, which 
the Suprême Court held to be a négligence of opération, a négligence 
of the fellow servants of the plaintiff, for which the employer was 
not liable (214 U. S. 255, 257, 258, 29 Sup. Ct. 619, 53 L. Ed. 984). 
This court had held that the défendant was not liable for either act 
of négligence because the injury was not the natural or probable resuit 
of either and could not hâve been reasonably anticipated, because nei- 
ther act of négligence was causal. Kreigh v. Westinghouse & Co., 152 
Fed. 120, 122, 81 C. C. A. 338, 11 L. R. A. (N. S.) 684. The Suprême 
Court reversed the judgment solely because "the plaintifï's witnesses, 
experts in this field of opération, testified that the proper construction 
and management of such a derrick required that its boom should be 
rigged with two guy ropes instead of one, or that the mast should be 
provided with a lever by means of which the men in control could 
safely operate the boom," and it held that the failure to fumish the 
boom rigged with two ropes was a defect of construction and equip- 
ment. 214 U. S. 257, 29 Sup. Ct. 622, 53 L. Ed. 984. Answering the 
contention of the défendant that the injury was caused solely by the 
négligence of the employés in pushing the bucket violently against 
the plaintiff without warning or signal, it conceded that thèse acts 
were acts of négligent opération for which the employer was not liable, 
held that if thèse acts of négligence were the sole cause of the injury 
the plaintiff was not liable, but held that it was a question for the 
jury whether or not, under the particular évidence in that case, the 
d'efective construction and equipment of the boom directly contribut- 
ed to the injury and concurred with that of the fellow servants. In 
the déclaration of the law applicable to the case the Suprême Court 
was sedulous to distinguish liability for négligence of construction and 
provision for which the employer is liable, from liability for négli- 
gence of opération and for the négligent use of place and appliances 
by the fellow servants of the plaintiff. It said : 

"The employé Is not obliged to examine Into the employer's methods of 
transacting his business, and he may assume, in the absence of notice to the 
contrary, that reasonable eare will be used in furnishing appliances necessary 
to carrylng on the business. Choctaw, Olilahoma, etc., R. Go. v. MeDade, 
191 U. S. 64, 68 [24 Sup. Ct. 24, 48 L. Ed. 96]. But whlle this duty Is Im- 
vosed upon the master, and he cannot delegate it to another and escaiie 
liability on hIs part, nevertheless the master is not held responsible for in- 
juries resulting from the place becoming unsafe through the négligence of the 
workmen In the manner of carrying on the work, where he (the master) bas 
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dlschai'sed his primary duty of providing a reasonalily snfe appliance and 
place for liis eni])!o.\és to carry on the work, nor is he obliged to keep the 
place safo at every moment, so far as such safety dépends on the due per- 
foi-mance of the work by the servant and his fellow workmen. Arniour v. 
,nahn, 111 r. S. 313, 4 Sup. Ct. 433, 28 L. Ed. 440; Perry v. Rogers, 157 N. Y. 
251 [51 N. E. 10211 " 

And it was after this déclaration and in référence to this duty of 
construction and provision of reasonably safe appliances and place, 
and not with référence to liability for the opération of the work and 
the négligent use of this place and thèse appliances which might make 
the place, originally safe, dangerous, that this déclaration cited in the 
opinion of the majority was made. "Where workmen are engaged in 
a business more or less dangerous, it is the duty of the master to 
exercise reasonable care for the safety of ail his employés, and not 
to expose them to the danger of being hurt or injured by the use of a 
dangerous appliance or unsafe place to work, where it is only a mat- 
ter of using due skill and care to' make the place and appliances safe. 
There is no reason why an employé should be exposed to dangers ui ■ 
necessary to the proper opération of the business of his employer. 
Choctaw, etc., R. Co. v. McDade, 191 U. S. 64, 66 [24 Sup. Ct. 24, 
48 h. Ed. 96], and cases there cited." 

As there was no négligence of the construction company in this 
case in the provision of a safe place and safe appliances to enable 
Forgy to do his work, and as the only causal négligence of which there 
is any évidence was négligence of Forgy and his fellow servants in 
the use and opération of this place and thèse appliances, it seems to 
me that under the established rule of liability for négligence in pro- 
vision and liability for négligence in the use or opération of place and 
appliances, and the plain déclaration and illustration of this rule in 
Kreigh's Case, the défendant should not hâve been held liable hère, 
and the judgment ought to be reversed. 



WEST SIDE IRR. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 15, 1917.) 

No. 2866. 

1. Watbrs and Water Courses <g=15S%(l) — Appropriation — Diversion — 

CONTRACTS. 

In a suit by the United States to enforce the terms of a contract en- 
tered into by défendant, which provided that it should not divert more 
than 80 cubie feet of water per second from a streain, évidence held in- 
sufficient to sustain defendant's contention that its officers and stock- 
holders did not understand the terms of the contract and executed It 
through mistalie. 

2. Waters and Water Courses ig=3l58i^(2) — Cause op Action. 

The Réclamation Service of the United Stiite.s, having promulgated a 
scheme to Increase largely tlie supply of water of a river for irrigation 
purposes by eonstructing storage works for the purpose of impoundlng 
suriihis water in the winter montlis and distributing it during the irriga- 
tion season, induced rival approiiriators of water, one of wbom was de- 

igz^For otber cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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fendant, to speeify tlie amounts of water which they diverted, it appear- 
ing that ail of the natural fiow of the strcam had been api)ropriated so 
the amount of the surplus could t)e determined. After the coustructioii 
of réservoirs défendant appropriated water in excess of the amount spe- 
cified in the contract, wliereupon the United States filed a complaint, al- 
leging that the excessive diversion by défendant during the low-water 
season directly contributed to the shortage in the natiiral flow available 
and uidawfully dimlnished the amount of stored water which plaintiff had 
contraeted to deliver to persons and corporations, and, further, that 
there were vast areas of semlarid land which would be rendered pernia- 
nently useless, or of far less value unless idaintiff could carry ont its 
plan of disi>osing of the natural flow of the stream in conjunction with 
the stored waters. Held, that the complaint was sufficient to state a cause 
of action. 

3. Waters and Wateb Courses ®=»158%(2) — Action,? to Restrain Diversion 

— RlCHT TO Maixtain. 

In siich case, the United States, having constructed large irrigation 
Works, pursuant to Réclamation Act .Tune 17, 1902, c. lOO.'i, 32 Stat. 388 
(Uomp. St. 1910. !)§ 470<X-4i708), and having become an appropriator of 
water and purchaser of other appropriations, lias sufhclent interest to 
maintain the suit. 

4. "Waters ajn'd Water Courses ®=3l58%(l) — Réclamation — Agreements. 

Where the Réclamation Service of the United States, being desirous 
of reclaiming a large area of semlarid lands by increasing the waters 
of a stream available for irrigation by storing the sanie during the win- 
ter montlis for use in the irrigation season, induced prior appropriators, 
ail of the waters of the stream having been appropriated, to exécute agree- 
ments stiiting the amount to which they were entitled, défendant, one of 
the appropriators, cannot, tlie United States, in reliance on sucli agree- 
ments, which were necessa.ry to détermine the flow of water to which the 
appropriators were entitled, having constructed vast réclamation works, 
avoid compliance with the contract on the theory that it was not an 
agreement and had not been executed. 

5. Contracts !S=>.346(1) — Défenses — Pleading. 

I^efendant, in suit to enforce contract, cannot set up a défense not 
pleaded. 

6. Corporations <S=3426(2) — Stockiiolders — R.\tification. 

Stockholders ('an ratify any act of a corporation which they might hâve 
authorized in the first instance, including acts done by the dlrectors 
outside the scope of their powers. 

7. Corporations tS=>42G(7) — "Ratification"' — Acquiescence. 

Acquiescence by stockholders after such a length of time and In such 
circumstances that knowledge of acts done by the dlrectors beyond their 
authority, is to be inferred will ojierate as a "ratiflcation." 

[Ed. Note. — For other définitions, see Words and l'hrascs, First and 
Second Séries, Ratification.] 

8. Corporations ©=426(7) — Authority of Officers — "Ratification." 

The adjiistnient of conflicting claims of appropriators of water from a 
river being a necessary condition to the consummation of a réclamation 
pro.iect of the United States, défendant, a mutual irrigation company, 
which diverted water from such river, under resolution of its directorate, 
wliich was authorized to contract for tlie sale of water and had executed 
mortgages without authority from the stockholders, executed an agree- 
ment, liinitiiig its claim to specifled quantities. Thougli ail of its stock- 
holders knew of the contract, they did not then disavow the authority of the 
dlrectors, but remained silent while the government proceeded with tlie 
work, maklng vast outlays of money, in the belief that ail disputes liad 
been settled. Thereafter the stockhohlers, by resolution after a dispute 
with the Re/^lamation Service, asserted their right to a greater (juantity 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbcred Digests & Indexes 
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of water than that specified in the contraet, and authorîzcd stiit to en- 
force their rights, but none was brought. lleld, that by fiiiliire of the 
stockholders to disavow the uuauthorized acts of the corporate olficers aiul 
give notice of the disavowal to the government, they and the corporation 
were precluded from questioning the authority of the officers, or the validi- 
ty of the contraet ; the acquiescence of the stockholders amounting to a 
ratification of the contraet. 

9. Watbks and Wateb Courses <S=j1ô8(1) — Diversion — Appropriation — Cox- 

TBACTS. 

Where défendant, a mutual irrigation company, executed a contraet 
with the government limitlng Its appropriation of water, and the gov- 
ernment proceeded with a réclamation project based on such contraet, 
défendant cannot defeat the contraet on the theory that it shonld not 
be construed as an abandonment of rights of Its stockholders, because to 
constitute abandonment of a water right there niust be an Intent to aban- 
don and actual rellnqulshment. 

10. Watees and Water Courses (S=>1,S7 — Appropriation — Adverse Use. 

Defendant's appropriations of water in excess ot amonnts to which It 
was entitled under contraet with the government, having continned for 
less than 10 yeare before suit, défendant acquired no adverse rights to 
water so taken. 

Appeal from the District Court of the United States for the South- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Bill by the United States against the West Sida Irrigation Company, 
filed September 26, 1913. From a decree for the United States (230 
Fed. 284), défendant appeals. Affirmed. 

The appellant is a corporation organlzed in the year 1889, under the laws of 
the terrltory of Washington, to construct and maintaln a canal for the purpose 
of eonveylng water from the Yakima river and dlstrlbuting the same for the 
use and beneflt of its stockholders, who are farmers. It appeals from a decree 
of the court below which enjolned it from diverting by nieaos of Its canal 
more than 80 cubic feet per second of the water of the river. The suit was 
brought to enforce the terins of a contraet executed by the appellant on Oc- 
tober 21, 1905, which provides as follows: 

"Whereas, the Keclamation Service of tlie United States has been requested 
to investigate the water resources of the Yakima watershed with a view to 
the further developmeut and increase of Irrigation therein, under the provi- 
sions of the aet of Congress approved June IT, 1902 (.32 Stat. 388), known as 
the Réclamation Aet, and wliereas the officers of the Keclamation Service in 
preliminary investigation hâve found that In ail the low-water flow of the Yak- 
ima river and its trlbutaries has been appropriated and is now being dlverted 
by the varlous canals withln said watershed and that in order to Irrigate 
additional lands withln sald watershed it wlll be necessary to store the sur- 
plus waters of the flood season, and whereas, no Irrigation project to be un- 
dertaken by the United States within the said watershed can be recommended 
as feasible unless the quantity of water to which eaeh présent user from the 
Yakima river and its trlbutaries is entitled be first deflnitely ascertained and 
agieed to ; and whereas, the undersigned claim certain quantifies of water 
from the Yakima river and its trlbutaries and are willing to limit their clalm 
to the sald waters to the quantitles of water deslguated in the following 
schedule: 

"Schedule. Cubic Feet per Second. April to August, inclusive, 80. Sep- 
tember, 80. October, 34. 

"Now, therefore, in order to avold litigation, to encourage the storage of 
water in the Yakima waterslied and to secure the indirect beneflt derived from 
further irrigation througli fédéral enterprlse, each subscriber to thls agree- 

(g^z^For otber cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ment or to a copy thereof, differing only as to the quantities of water specified, 
agreed to limit and does limit its respective rights of appropriation from sald 
Yakima river and its tributaries to the atiove-specifled amounts, provided, tliat 
It is hereliy understood and agreed tliat tlie limitation of water rights as here- 
in specifled is niade as a compromise, in order to secure the benefits above 
referred to and shall net blnd any party hereto In any event, unless the dé- 
termination to construct storage and irrigation works by the United States 
under the Réclamation Act shall be announced by the Secretary of the Interior 
within two years from the date upon which he is furnished with properly au- 
thenticated copies of the agreements of this form duly executed by or on be- 
hall ot such proportion of the claimants of the vvaters of the Yakima river 
and its tributaries as shall be satisfactory to the Secretary of the Interior. 
In wltness whereof, the undersigned has caused thèse présents to be executed 
in its corporate name, by its président, and attested by its secretary, and its 
corporate seal to be affixed, by authority of its board of directors, heretofore 
■duly made and entered this 21st day of Oetober, 1905. 

"The West Side Irrigation Company, 

"By Mitchell Stevens, Vice Président." 
The appellant answered, admitting the exécution of the contract, but al- 
leging that it was not intended to be, and was not, a relinqulshment of any 
of the rights of the appellant's stockholders, and was not executed for the 
purpose of prejudieing the rlght to water which was being beneficially applied 
to the irrigation of the lands of the shareholders ; that it was the intention of 
the officers of the appellant in making the agreement to place the amount 
of water claimed by the shareholders in the amount which the lands of the 
shareholders requlred for successful irrigation, and it was not the intention 
that they shoiild lie deprived of that right ; that the agreement was signed 
w-ith the understanding that the rule which the appellant had theretofore em- 
ployed in measuring and delivering water to its stockholders sliould apply, 
and that the appellant then had no knowledge as to the amount of water 
which was necessary to divert from the river in order to supply the full 
amount of water to which its shareholders were entitled at the point of use ; 
but the sole knowledge thoy had was their custom of measuring and deliver- 
ing the water at the points of use ; that according to their custom the water 
which was necessary to supply the stockholders was one inch of water per 
second of time per acre, measured under a five-inch pressure at the point of 
delivery to the land. 

H. J. Snively, of North Yakima, Wash., for appellant. 
Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and E. W. 
Burr, Sp. Asst. U. S. Atty., of North Yakima, Wash. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant was one of a large number of the users and appropriators 
of the waters of the Yakima river who executed like contracts at the 
same time, and under similar circumstances. At the time when the 
Réclamation Service promulgated a scheme to increase largely the 
supply of water of the Yakima river for irrigation purposes, more 
than ail the natural flow of the river during the irrigation season had 
been covered by appropriations. It was not the purpose of the Réc- 
lamation Service to use any of the natural flow of the river. It was 
the intention to construct storage works for the purpose of impound- 
ing the surplus water of the winter months and distribute it during 
the irrigation season. To do this it was necessary to know the amount 
of the natural flow and to détermine and specify just what proportion 
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each appropriator had the right to use. At that time litigation was 
pending between rival appropriators. The Réclamation Service sought 
to adjust ail différences and induce ail appropriators to enter into an 
agreement whereby the aniount of water that each should divert from 
the river should be definitely determined and recorded. Public meet- 
ings were called for that purpose, and the agreements were finally en- 
tered into. By the terms of the contracts ail water was measured at 
the intakes and in cubic feet per second instead of in niiners' inches. 
The appellant was called upon to state the quantity of water which 
it was using. It placed it at 4,000 miners' inches, a quantity which 
was taken by ail parties to be the équivalent of 80 cubic feet per 
second. With that understanding the agreements were executed. 

[1] The appellant now contends that 80 cubic feet per second di- 
verted from the river is not the équivalent of the 4,000 miners' inches 
which its stockholders had been accustomed to use, and as they had 
measured it; that they had measured it at the points of delivery and 
not at the intake, and under a pressure which in fact delivered to them 
90.4 cubic feet per second, and that by seepage from the canal, which 
is several miles in length, 14 cubic feet are necessarily lost and re- 
turned to the river before delivery to the stockholders, and that there- 
fore they are entitled to take from the river that which they took be- 
fore the agreement was made, which they say was 104.4 cubic feet per 
second. To this it is to be said that not only was there lack of plead- 
ing, but there is lack of évidence to sustain the contention that the 
officers of the appellant and its stockholders did not understand and 
assent to the terms of the contract. Two of the stockholders testified 
that it was their understanding that the 80 cubic feet was the équivalent 
of the 4,000 inches of water which they had measured at the places 
where it was delivered, but there is no évidence that their understand- 
ing was made known to the officers of the Réclamation Service before 
the exécution of the contract. There was a resolution of the board 
of directors of the appellant that the président and secretary be in- 
structed to sign contracts with the government to accept 80 cubic feet 
of water per second from April Ist to October Ist, and 34 cubic feet 
from October Ist to November Ist of each year, "as the West Side 
Irrigation Company's appropriation of waters of the Yakima river, 
providing that the government complètes the Yakima river irrigation 
Project." The plain meaning of that resolution is that the 80 cubic 
feet per second was the measure of water to be taken from the river, 
and not the measure of water to be delivered on the farming lands. It 
is not denied that Noble, the district engineer in charge of the réclama- 
tion Project, stated at a public meeting preceding the exécution of the 
contract that the ditch owners would hâve to settle definitely upon a 
given amount of water which would be diverted by each of their canals, 
and that would bave to be such a figure in each case that the total 
would not exceed the flow of the river, and he testified that that total 
amount had been measured by certain gauge stations, one on each 
canal, placed as near the head thereof as conditions would permit. 
There was évidence also that the Réclamation Service had taken meas- 
urements, covering a period of two years, of the amount flowing into 
each canal, and that in 1904 the amount diverted by the appellant wa:i 
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less than 70 cubic feet pcr second, and that in 1905 it was very close 
to 75 cubic feet per second. 

[2] We find no merit in the contention that the complaint is insuffi- 
oient to state a cause of action, in that it does not show that the United 
States, or any one in privity with it, has been deprived of the use of 
water, or has sustained a présent injury. The complaint alleged that 
excessive diversion by the défendant during the low-water season di- 
rectly contributes to the shortage in the natural flow available to plain- 
tiff, and unlawfully diminishes the amount of stored water which the 
plaintiff has contracted for delivery to persons and corporations. The 
complaint proceeded to specify contracts which it had made, and al- 
légea that: 

"Thore are vast areas in the valle.y of the Yakiina rivei- of avid and somiarld 
land incapable of producing satisfactory croi)s which wlll bc voiidered cithoi- 
permanently nseless or of far less value, luiless plaintiff may, lu pursiiance of 
its rights as aforesaid, carry ont its plan of disposiiip; of th(> natural flow of 
the Yakima river in conjunction wltii waters stored in plaintiff's réservoirs." 

There was no demurrer to the complaint, and in addition to the facts 
alleged therein it was stipulated between the parties that the United 
States has constructed an irrigation system for the bénéficiai use of 
water for 124,500 acres of land. 

[3] Also without merit is the contention that the United States has 
no authority to maintain the suit. The United States, according to the 
allégations of the complaint, is an appropriator of water, and a pur- 
chaser of other appropriations of water from the Yakima river for use 
in irrigation projects, and it clearly has the right to protect, not only 
those interests, but also the whole project and scheme of réclamation 
which it has undertaken under the authority of Congress by the act 
of June 17, 1902, known as the Réclamation Act. United States v. 
Union Gap Irr. Co. (D. C.) 209 Fed. 274. The appellant cites In re 
Celestine (D. C.) 114 Fed. 551, which dénies the authority of an In- 
dian agent to sue for the benefit or protection of the Indians undef 
bis charge, but the same décision affirms the right and duty of the 
government to maintain such suits, and that right and duty are affirmed 
in Heckman v. United States, 224 U. S. 413, 437, 32 Sup. Ct. 424, 56 
L. Ed. 820, and Bowling v. United States, 233 U. S. 528, 534, 34 
Sup. Ct. 659, 58 U. Ed. 1080. 

[4] It is contended that the instrument so executed by the appel- 
lant is not binding upon the appellant or its stockholders ; that it was 
not in the nature of an agreement, but at most amounted to a déclara- 
tion in the nature of an abandonment founded upon mistake, and 
which was never acted upon by the United States or anybody, to their 
injury. But the appellant and its stockholders received a considér- 
ation for the exécution of the agreement. They received the benefit 
of the adjustment of ail conflicting water rights, and the benefit of 
the expenditure by the United States of a large sunr of nioney in the 
county in which their lands are situated, and, on the other hand, the 
United States, relying upon the agreement so made, entered upon the 
exécution of the réclamation scheme and therein, at the time of the 
commencement of the suit, had expended for construction and récla- 
mation $6,866,500. 
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[5] The suggestion that the agreement was founded upon mistake 
cannot avail the appellant. There is no évidence whatever that there 
was a mutual mistake. And there is no convincing évidence of a mis- 
take on the part of the appellant or its stockholders. And if, indeed, 
there was a mistake on their part, they waived the right to assert it by 
their subséquent silence. There is no plea of mistake in the answer 
to the complaint. The whole défense of the appellant as pleaded rests 
upon its construction and conception of the terms of the agreement 
itself. 

[6-8] The appellant contends that its officers who signed the agree- 
ment of October 21, 1905, had no authority to bind the stockholders 
thereby, since the appellant was a corporation organized as a dis- 
tributing agency by farmers to distribute water to themselves with- 
out profits other than the use of water, the resuit being that each 
shareholder owns a proportionate amount of the water in the canal, of 
which his shares of stock are merely évidence of title, and the ap- 
pellant invokes the doctrine that the directors of a mutual water Com- 
pany hâve no authority to release or surrender any part of the physi- 
cal property of the company, or to divert f roni the ditch, or waste any 
of its appropriated water, citing Stuart v. Davis, 25 Colo. App. 568,, 
139 Pac. 577, and Caviness v. La Grande Irrigation Co., 60 Or. 410, 
119 Pac. 731. The ansvi'er to this contention is twofold: First, that 
no such défense is pleaded in the answer; and, second, that the stock- 
holders gave no notice to any officer of the United States that they 
repudiated the contract, but, on the contrary, by their silence they 
ratified the same. The évidence is clear that ail of the shareholders 
of the appellant knew of the contract of October 21, 1905, and of 
the negotiations which culminated in its exécution. No action was 
taken by the stockholders to challenge the agreement until December 
4, 1909, when, owing to a dispute between the Réclamation Service 
and the appellant as to the amount of water appropriated by the lat- 
ter, a resolution was adopted, reciting that : 

"Whereas the canal has been enlarged until it safely carrles 5,000 miners' 
inches of water, measured under four and one-lialf incli pressure, said 
measurement being made at tlie several points of diversion of the laterals 
from the main canal ; and, whereas, said five thousand inches of water, when 
economleally used are necessary for the profitable irrigation of the lands" 

— and authorizing the trustées to bring suits to secure the full légal 
rights of the stockholders to the water. But no suit was brought. 
The by-laws of the company authorized the trustées to "enter into 
contracts for the sale of water." It was shown prior to making the 
agreement in question, the trustées had executed mortgages upon the 
canal water rights without authority from the stockholders. Rely- 
ing upon the agreement of October 21, 1905, the United States ex- 
pended large sums of money on the réclamation project. To this 
State of facts the foUowing citation in the appellant's brief is appro- 
priate : 

"Ultra vires acts of directors do not bind the corporation or the stockholder 
unless ratified, or unless circurastauees of équitable estoppel exlst." ii Thomp- 
son on Corporations, g 3009. 
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Stockholders can ratify any act of the corporation which they might 
hâve authorized in the first instance, including constituent acts done by 
the directors outside the scope of their powers. 10 Cyc. 1073. And 
acquiescence by the stockholders after such a length of time, and such 
condition of circumstances, that knowledge is to be inferred, will 
operate as ratification. 10 Cyc. 1076 ; Thompson v. Lambert, 44 lowa, 
239; Merchants' & Farmers' Bank v. Harris Lumber Co., 103 Ark. 
283, 146 S. W. 508, Ann. Cas. 1914B, 713; Pollitz v. Wabash R. R. 
Ce, 207 N. Y. 113, 100 N. E. 721 ; Hill v. Railroad, 143 N. C. 539, 
55 S. E. 854, 9 L. R. A. (N. S.) 606; Alexander v. Searcy, 81 Ga. 536, 
8 S. E. 630, 12 Am. St. Rep. 337. 

[9, 10] The appellant asserts that the agreement should not be con- 
strued as an abandonment of any of the rights of its stockholders, that 
abandonment is a question of fact and intent, and that there was no 
intention to abandon needed water, and it cites authorities to the propo- 
sition that, to constitute abandonment of a water right, there must be 
a concurrence of the intention to abandon, and an actual relinquish- 
ment of use. It adverts to the fact that after the agreement the stock- 
holders continued to use the water as before. But the case présents 
no question of abandonment. It présents only a written instrument 
and the meaning of its terms. That instrument is definite, and void 
of ambiguity. It was made in pursuance of the express authority 
of a resolution of the appellant's directors, and one of the stock- 
holders testifîed that it was made for the purpose of giving the gov- 
ernment a definite and certain figure which it could rely upon as the 
appellant's right in the appropriation of the water. The use of the wa- 
ter by the appellant and its stockholders after the agreement was made 
was not continued for a sufïicient period to create any adverse right 
as against the terms of the agreement. Spring Hill Irr. Co. v. Eake 
Irr. Co., 42 Wash. 379, 383, 85 Pac. 6; Barnes v. Belsaas, 7Z Wash. 
205, 131 Pac. 817. _ 

The decree is afhrmed. 



THE TBASER. 

(Circuit Court of Appeals, Tliird Circuit August 10, 191T.) 

No. 2210. 

1. Collision <g=>65— Pkesumption of Fault—Viol.vtion of Statute. 

A tug wlilcli jit the time of a collision was towing «easoiug barges, one 
of whicli was in the collision, in inland waters, with hawsers longer than 
those prescril)ed 1)V the régulations promulgated under authority of Act 
May 28, 1008, c. 212, § 11, .35 Stat. 428 (Comp. St. 1016, § 7969), which hâve 
the force of law, was presumptively in fault, and the presumption can be 
overcome only by proof that such violation of the law could not hâve con- 
tributed to the collision. 

2. Collision <S=>62 — Liability— Concurrino Fault, 

Wlier(> the fauit of a tug was a concurring cause of a collision between 
a vessel in lier tow and another, slie cannot escape liability therefor to 
ail the vessels injured, including the one in her tow, aithough that was 
al sa in fault. 

(g::3For other cases see sanie topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. TOWAOB I©=>12(1)— LlAEILITY OF TUO FOR INJUKY TO ToW— KSTOPPEL. 

The rule tliat a vessel in tow cannot recover damages agaiiist the tug 
for an injury resulting from the nianner of towing where it was adopted 
by lier reciiiest or with lier aMiuiescence does not apply vvhen sucli mari- 
ner is in direct violation of iaw. 

4. TowAGE <S=>11(1) — Navigation of Tow— Liability of ïcg. 

A towing tug is responsible for the proper and lawful navigation of 
the tow, wiiioh tlie master of the tow lias no power to control. 

5. Admikalty ig=3.3î) — DisirissAL as to Onb Respondbst. 

A motion by the libelant in a collision suit against a tng and her tow 
to dismiss as to the tug with leave to jiroceed against the tow alone held 
projiei'ly denied, wliere it was made after ail tlie parties were before tho 
court, and, if granted, the tow could hâve again brought in the tug under 
the fifty-ninth rule (29 Sup. Ct. xlvil). 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suits in admiralty for colhslon by Elliott C. Gardner, master of the 
Schooner Addie M. Lawrence, against the tug Teaser and the barge 
Powel, the barge Horace A. Allyn and tug Juno, impleaded, and by the 
Powel against ail the other vessels. Decree against the Powel and the 
Teaser, and the latter appeals. Affirmed. 

For opinion below, see 229 Fed. 476. , 

Lewis, Adler & Laws, of Philadelphia, Pa., for appellant. 

Harrington, Bigham & Englar, of New York City, and Conlen, Brin- 
ton & Acker, of Philadelphia, Pa., for appellee Baker Transp. Co. 

T. Catesby Jones, of New York City, for appellee tug Powel. 

H. Alan Dawson, of Philadelphia, Pa. (Biddle, Paul & Jayne, of 
Philadelphia, Pa., of counsel), for appellee tug Juno. 

Henry R. Edmunds, of Philadelphia, Pa., for appellee schooner 
Lawrence. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree in an 
admiralty catise of collision. AU craft proximately and remotely con- 
nected with the collision were brought into court by two libels, one 
being filed by the schooner Lawrence against the tug Teaser and the 
barge Powel, the latter bringing in by pétition the barge Allyn and the 
tug Juno ; the other being filed by the barge Powel against the schooner 
Lawrence, the tug Jiuio, the barge Allyn and the tug Teaser. 

For a cause in admiralty this case is unique, in that the facts as to 
the collision are not in dispute. Briefly stated, they are as foUows : 

The Teaser with the barges Powel and Allyn in tow tandem in the 
order named was in the Delaware Bay, outward bound. The Powel 
and Allyn were large sea-going barges heavily laden with coal. When 
taken in tow at Philadelphia, the length of the hawsers from tug to 
barge and from barge to barge was about 75 fathoms. When off IJotn- 
bay Hook, the master of the Powel requested the master of the Teaser 
to lengthen the hawsers, whereupon the hawser between the Teaser 
and the Powel was paid out from the Teaser to 150 fathoms, and t!,..; 

i5;=:3For other cases see same toplc & KKY-NUMBEEl in ail Key-Numberod Digesta ,i h,ài :., :, 
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hawser between the Powel and the Allyn was paid out from the Allyrt 
to about 140 lathoms. 

Between Ship John Light and Cross Ledge Light the Teaser with her 
tow moving down the bay on the westerly or right side of the channel 
sighted the tug Juno with the schooner Lawrence in tow bound up on 
the easterly side of the channeL The night was dark, but clear; the 
wind was moderate ; ail lights were properly set, brightly burning and 
plainly visible. When within régulation whistling distance tlie tugs 
exchanged signais, and passed port to port at a safe distance of about 
600 feet. Suddenly the "Powel" sheered out of her course, crossed the 
channel and came into right angle collision with the Lawrence, in- 
flicting injuries to both the Lawrence and herself. 

The District Court found the Lawrence, the Juno and the Allyn in 
no way chargeable with fault, and dismissed the libels as to them. The 
f ault therefore lay with the Powel or the Teaser or with both. 

The fault of the Powel was so glaring that it scarcely admits of 
discussion. The District Court found upon testimony free from dispute 
that the "Powel" was insufficiently manned and improperly steered, and 
that the collision was due primarily to the act of an inexperienced 
helmsman steering her out of her course directly into the Lawrence. 

The court found the Teaser also in fault, because in towing within 
inland waters of the United States with a hawser greater in length than 
prescribed by régulations effective February 1, 1909, promulgated by 
the Secretary of Commerce and Labor, Deceinber 7, 1908, pursuant to 
section 14 of the Act of May 28, 1908, limiting the length of hawsers 
to tows of sea-going barges when within inland waters to 75 fathoms,, 
the Teaser was violating that law of navigation. 

Having found both the Powel and the Teaser in fault, the District 
Court further found that the injuries sustained by the Lawrence were 
caused by the combined faults of the two, and accordingly entered a 
decree against both on the libel of the Lawrence, for damages divided 
equally between them. The court also found that the fault of the 
Teaser towing with a hawser of unlawf ul length extended to the Powel 
and contributed to her injuries, and thereupon entered a decree against 
the Teaser for one-half the damages sustained by the Powel, the other 
half to be borne by herself. 

The Teaser brought this appeal, and by several assignments of error 
raises a question of fact as to her fault, and a question of law as to her 
liability, first to the Lawrence and then to the Powel. 

The fault of the Teaser is involved with that of the Powel. The 
fault of the Powel, though established by the decree from which no ap- 
peal bas been taken, must therefore be briefly considered. 

The fault of the Powel lay in the act of her helmsman steering her 
out of her course directly into the Lawrence. Though this amazing 
fault was made possible, perhaps, by the fault of the Teaser in towing 
with a hawser of unlawful length, it was nevertheless a fault of the 
Powel, and the fault which primarily caused the collision. The Powel, 
therefore, cannot escape liability for her fault to any craf t which sulïer- 
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ed thereby, even though injury might not hâve resulted therefrom but 
for the concurring fault of the Teaser. 

But the Teaser contenda that the collision was the resuit solely 
of the fault of the Powel, and in support of that contention maintains, 
first, that the hawser pulled oflf the Powel before the collision, and in 
conséquence the Powel went into collision alone; and second, that the 
lengthened hawser had no part in causing the collision. 

If fault is chargeable to the Teaser for towing with a hawser of 
unlawful length, the parting of the hawser before collision did not 
stay its fault or end its liability. Besides, there is a clear conflict as to 
the time and place the hawser pulled out, the évidence leaning, as we 
think, strongly to the view that the hawser did not part until impact, 
when by the great jar, and the continued pull of the Teaser, the bitts 
ripped out and the hawser went overboard. However this may be, the 
essence of the Teaser's fault was in her act of towing with a hawser 
of unlawful length and in the part the hawser of tliat length played in 
the collision. 

[1] It is not disputed that at the time of collision the Teaser was 
towing the Powel within inland waters with a hawser greater in length 
than permitted by the government's formally promulgated régulations 
for navigation. Statute, supra. Such régulations hâve the force of 
law. Belden v. Chase, 150 U. S. 674, 698, 14 Sup. Ct. 264, 17 L. Ed. 
1218; The Manhattan (D. C.) 181 Fed. 229, 233. At the time of tha 
collision, therefore, the Teaser was violating the law. The Manhattan 
(D. C.) 181 Fed. 229; Id., 186 Fed. 329, 108 C. C. A. 407; McWil- 
liams V. D., L. & W. R. R. Co., 207 Fed. 64, 124 C. C. A. 624; D., L. 
& W. R. R. Co. V. Triton, 246 Fed. 318. As to the légal effect of such 
violation, the rule was early established, that a positive breach of stat- 
ute carries with it a presumption of fault. Being a presumption, it is 
rebuttable ; but it is rebuttable only by proof on the part of the offender 
not merely that the fault probably did not contribute to the disaster, but 
that it could not hâve donc so. Belden v. Chase, 150 U. S. 674, 699, 
14 Sup. Ct. 264, 37 L. Ed. 1218; The Henry O. Barrett, 161 Fed. 481, 
88 C. C. A. 423 (3rd Cir.) ; Yanz-Tsze Ins. Asso. v. Furness, Withy 
& Co., 215 Fed. 859, 863, 132 C. C. A. 201 ; Richelieu & Navigation 
Co. V. Boston Ins. Co., 136 U. S. 408, 10 Sup. Ct. 934, 34 L. Ed. 398. 

The Suprême Court in its latest case upon the subject (Olaf Lie, 
master of the Norwegian Steamship Selja v. San Francisco & Port- 
land Steamship Co., 243 U. S. 291, 37 Sup. Ct. 270, 61 L. Ed. 726), fol- 
lowed the décision and quoted from the opinion in its earliest case 
<The Pennsylvania, 19 Wall. 125, 22 L. Ed. 148), as follows: 

"But when, as In this case, his shlp at the time of a collision is in actual 
violation of a statutory rule, intended to prevent collisions, It Is no more than 
a reasonable presumption that the fault, if not the sole cause, was at least a 
contributory cause of the disaster. In such a case the burden rests upon the 
sbip of showing, not merely that her fault might not hâve been one of the 
causes, or that it probably was not, but that it could not hâve been." 

Without referring in this discussion to the lack of rebutting évi- 
dence, it is sufiRcient to state our opinion, that the Teaser wholly faiied 
to sustain the burden of overcoming the presumption of her fault 
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imposed by the rule, by proof that her fault could not or did not con- 
tribute to the collision. On the contrary, the évidence tends to show, 
that, notwithstanding the steering fault of the Powel, the collision prob- 
ably would not hâve happened but for the Teaser towing -with a hawser 
of unlawful length, and might bave been prevented had short lawful 
hawsers been used upon the Powel fore and aft, which would hâve held 
her in her course or at least snubbed her sheer. 

[2] The fault of the Teaser, therefore, was one which permitted the 
fault of the Powel to become efifective, and being a concurring fault, 
the "Teaser" cannot escape liability therefor to ail craft injured thereby. 

The first craft injured by the concurring fault of the tug and tow 
was the Lawrence, and as the Lawrence was wholly without fault, the 
part of the decree awarding her damages, dividing them between the 
Powel and the Teaser, must be affirmed. 

[3] The Teaser is similarly liable for damage to the Powel, unless, 
as she contends, the Powel is estopped to enforce that liability, because 
the fault of the Teaser in lengthening the hawser was committed upon 
the request of the Powel. This contention is based upon a line of cases 
which withhold from a tow a claim of damages against a tug for in- 
juries sufïered in conséquence of an extrahazardous manner of towing 
or maneuvering in which she acquiesces, or for which she contracts, as 
towing double instead of tandem ; towing during a season of expected 
ice flow, etc. The Columbia, 109 Fed. 660, 48 C. C. A. 596 (9th Cir.) ; 
Stricker v. The Maurice (D. C.) 128 Fed. 652 ; In re Maling (D. C.) 
110 Fed. 227; The C. Van Cott (D. C.) 152 Fed. 1016; The Hercules, 
213 Fed. 615, 130 C. C. A. 207; Monk v. Cornell Steamship Co., 198 
Fed. 472, 117 C. C. A. 232; Moore v. C. P. Morey, Fed. Cas. Nov 
9,756. Thèse cases arise either from conduct savoring of contract to 
which the tow is a party, or from the tovi^'s asquiescence in a matter in 
which she is capable of acquiescing and of giving a consent that re- 
lieves the tug. Thèse cases, therefore, do not rule the case under con- 
sidération, where, as we view it, a law of navigation is involved, where 
the mandate of the law rests upon the tug, and where the tow is without 
power to make the tug violate the law or relieve her from liability for 
such violation to ail craft (including the tow) suffering thereby. 

[4] In navigating a tow, the master of a barge in tow bas no voice. 
The Quickstep, 9 Wall. 665, 19 L. Ed. 767. The tug is the dominant 
mind and will. The Margaret, 94 U. S. 494, 496, 24 L. Ed. 146 ; The 
Fort George, 183 Fed. 731, 106 C. C. A. 169. So far as the proper 
navigation of the tow is concerned, the law is abundantly settled that 
the tug leads and commands, while the tow is bound to follow her guid- 
ance and conform to her directions. The Doris Eckhofif, 50 Fed. 134, 
1 C. C. A. 494; Transportation Line v. Hope, 95 U. S. 297, 24 L. Ed. 
477. This is obviously so. Movement of tug and tow cannot be made 
under the joint command of the two niasters. In such an adventure 
there can be no divided responsibility. Hence the law imposes upon 
the tug, not upon the tow, tbe duty to use a hawser of a length which 
the law deems essential to safe navigation. This was a duty imposed 
solely upon the tug. She could not escape that duty, even as it afifected 
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the tow, by yielding to the request of the tow that she break the law. 
Being in sole charge of the navigation of the tow (The Manhattan, 186 
Fed. 329, 331, 108 C. C. A. 407) and being solely charged with the ob- 
servance of laws of navigation, public policy demands that the tug 
shall be liable ta the tow for the conséquences of her violation of those 
îaws. 

In this case the hawser was on the deck of the tug and was paid eut 
by her. The physical as well as the légal control of the hawser was 
with her. Any one acquainted with watermen will appreciate how un- 
likely it would be for the master of a barge in tow to attempt to con- 
trol or override the master of the tug in matters of navigation, or that 
any considération whatever would be paid to his views. The Man- 
hattan, 186 Fed. 329, 331, 108 C. C. A. 407. As the master of the tow 
was without power to control or even influence the master of the tug, 
we find that the act of the master of the tug in lengthening the hawser, 
even though upon the request of the master of the tow, was the sole 
and in légal effect the independent act of the master of the tug, which 
being an act violative of laws of navigation, fastens liability upon the 
tug for its conséquences. 

While the fault of the Teaser extended to the Powel, that fault was 
not excused by the fault of the Powel, nor was the fault of the Powel 
excused by the fault of the Teaser. They were concurring faults in the 
sensé that they concurrently contributed to the disaster; the fault of 
either without the fault of the other would not hâve caused the colli- 
sion. Therefore, each offending craft is liable to ail craft injured in 
proportion to its contribution to the injury. Among such was the 
Powel herself. Therefore we affirm that part of the decree of the Dis- 
trict Court by which the Teaser was decreed to bear one-half the dam- 
age to the Powel. 

[5] After ail testimony had been taken by déposition for the Law- 
rence, and the parties were présent ready for trial, the proctor for the 
Lawrence moved to withdraw the libel against the Teaser with leave 
to proceed against the Powel alone. If this motion had been allowed 
and the trial proceeded with, the libelant would hâve been enabled to 
forgive the Teaser her fault and collect from the Powel the whole of 
the damages. The motion was naturally opposed by the Powel and 
eventually denied by the court. The court's action is charged as error. 

Before the motion was made, the parties were before the court as 
fully as though brought there originally on subpœna or later by pétition 
under the 59th Rule in Admiralty (29 Sup. Ct. xlvii). Answers to 
both libels had been filed by ail respondents, and to the Powel's péti- 
tion, bringing in the Juno and the Allyn, by ail her co-respondents, in- 
cluding the Teaser. The déniai of the motion did nothing more in 
effect than hold the parties in the way intended and made possible by 
the 59th Rule in Admiralty, if employed. It would therefore hâve been 
futile to hâve allowed the motion, continued the hearing, and permitted 
later the re-establishment of precisely the same party alignment by in- 
voking that rule; and it would bave been unjust to bave allowed the 
motion, proceeded with the hearing, and prevented the party représenta- 
tion intended by the rule. 'VVe fmd no error in the court's action. 

The decree below is affirmed. 
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CRUMP V. SCHNEIDER et al, 

SCHNEIDER et al. v. CRUMP et al. 

(Circuit Court of Appeals, Fifth Circuit. Noveinber 28, 1917.) 

No. 3016. 

1. Vendoe and Pdechaseb i@=»189 — Contkacts- — Estoppel. 

A contraet, entered Into contemporaneously with the exécution of a 
deed and vend ors' lien notes for the purchase prlce, requlred the pur- 
chaser to diligently prosecute a suit to quiet title to the land, the abstract 
showlng that others beside the vendors were Interested In the premises. 
The purchaser did not diligently prosecute the suit, and made no effort to 
détermine whether one intervenlng and claimlng a portion of the premises 
had title, and, title to one half of the premises being declared to be in 
such intervener, the purchaser secured judgment, decreeing the other 
half to him. Held, that as the purchaser thereafter executed oil leasea 
on the land and sold timber, he is estopped to question a recovery on 
the vendors' notes on the theory that he bought the entire tract of land, 
and that the court could not make a contraet for the parties. 

2. Vendoe and Pubchasee <S=335— Contkact — Fraud. 

Where marrled men contracted to sell land, title to whlch was held 
by their wives, although the évidence Indlcated they were not the own- 
ers, the purchaser, not having been ln.iured, and a deed from the wives 
having been tendered, cannot defeat the contraet on the ground that It 
was induced by fraudulent représentations. 
8. Vendoe and Pubchasee ©^SOSCé) — Actions — Recovekt. 

An agreeraent, entered into at the time of the exécution of a deed to 
land and of vendor's lien notes in payment, provlded that the purchaser 
should institute suit to quiet title against the unknown heirs of persons 
whom the vendors' abstract indlcated had title to part of the land, that 
the expenses should be borne by the vendors but that should the purchas- 
er fail to recover judgment clearing the title, then the vendors' lien notes 
should be surrendered, and the land reconveyed. The purchaser dld 
not diligently prosecute suit as agreed, and one Intervenlng was adjudged 
to hâve a half interest in the land, the other half interest being adjudged 
in the purchaser. Held, that as the purchaser was estopped by sale of 
timber thereafter, etc., to repudiate the contraet, and as the vendors dld 
not repudiate it, a recovery by the vendors of one-half of the purchase 
money cannot be complalned of by them on the theôry that the purchaser 
might hâve recovered judgment for the whole o? the land ; it appearlng 
that the vendors' had title to only one-half. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Eastern District of Texas ; Gordon Russell, Judge. 

Suit by Mrs. Grâce Schneider and anotlier against A. G. Crump. 
From the decree which granted complainants only partial relief, de- 
fendant appeals, and complainants cross-appeal. Âffirmed. 

J. Q. Mahaffey, of Texarkana, Tex., for appellant Crump. 
W. L,. Estes, John J. King, and William Hodges, ail of Texarkana, 
Tex., for appellees. 

Before WAI.KER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. M. and A. Schneider, acting by M. Schnei- 
der, on April 8, 1907, made a contraet with A. G. Crump for the sale 

<Ê=5For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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to him of the Isaac L,assiter survey in Bowie county, Tex. The con- 
sidération for the conveyance was $3,750, evidenced by 30 promissory 
notes, payable to J. and G. Schneider, ail secured by an express lien. 
Contemporaneously a writing was signed by the parties, reciting the 
exécution of the deed and agreeing, in order to clear the title to the 
land, that Crump should forthwith institute suit in the district court 
of Bowie county, Tex., against the unknown heirs of Isaac N. L,assi- 
ter and C, McRimmon ; that the expenses of the suit should be paid by 
M. and A. Schneider ; that the First National Bank of De Kalb should 
hold, subject to the termination of the suit, 18 of the notes; that if 
judgment should be rendered clearing the title, the bank would de- 
liver the 18 notes to M. and A. Schneider, and the conveyance would, 
in ail things, be effective and binding. It was further stipulated : 

"Should said suit be prolongea by contest, or should A. G. Crump fait to 
recover judgmont clearhig the title, he having duly prosecuted said suit, 
then the said M. and A. Schneider will returii ail notes this day executed 
by said A. G. Crump In payment of said land, and neither of said notes nor 
the deed this day made by M. and A. Schneider will be of force and effect, 
and the said bank will deliver said A. G. Crump ail of said notes held in 
escrow, and upon the surrender of ail notes this day executed by said A. 
G. Crump, he will surrender the deed this day niade to him as aforesaid, 
and if necessary reconvey said land to M. and A. Schneider. 

"The said A. G. Crump agrées not to sell or remove any timber from said 
land while said suit is pending, except by subséquent agreement with M. 
and A. Schneider, or without flrst obtaining their consent to do so." 

The occasion for the exécution of the agreement just described was 
the circumstance that the abstract of title furnished by Schneider to 
Crump showed a deed in 1855 from Isaac N. Lassiter to C. McRim- 
mon of one-half of the land. Crump instituted in his own name suit 
for the land against the unknown heirs of Lassiter and McRimmon. 
Citation was duly published. At the May term, 1908, service was 
complète. J. E. Garland, who was representing the Schneiders and 
Crump, who after the institution of the suit had removed to West 
Texas, returned at that time to try the case. It appears from his tes- 
timony that he expected to be able to get judgment, "there being no 
answer and little évidence being required." Crump indicated to Gar- 
land that he did not désire the case tried, and told him that "the panic 
had hit him pretty hard, and that he didn't care anything about getting 
title to the land." Crump testified that he wanted to get out of the 
trade, "mainly because it would cramp me to pay for it." Garland 
then withdrew from the case on account of the probable antagonism 
between his clients. The case remained on the docket until June, 
1909, without action taken. On June 21, 1909, S. E. Bail filed an in- 
tervention, claiming an undivided one-half of the land. To this no an- 
swer was filed by Crump, nor was any effort made to contest the 
claim. The Schneiders were not notified of the intervention. On the 
day the intervention was filed, and without demanding any légal évi- 
dence of title, an agreement was entered into, signed l3y R. H. Jones, 
attorney of record for Crump, and F. M. Bail, attorney for intervener, 
to the effect that plaintiff Crump recover from the intervener Bail 
title and possession of an undivided one-half of the land; that ail 
costs be adjudged against Crump ; that Bail recover an undivided one- 



CEOMP V. SCHNEIDER 227 

half interest; and that the suit be dismissed as to the other parties. 

At that time the notes, to the amount of $2,200, had matured, and the 
Schneiders were demanding payment. The claim of the intervener was 
based upon a deed, dated January 22, 1909, purporting to hâve been 
executed by one Charles J. McRimmon, who made an affidavit to 
the effect that he was the sole heir of C. McRimmon. It subsequently 
developed that Charles J. McRimmon was net the heir of C. McRim- 
mon. Crump had made no effort to ascertain whether Charles J. 
McRimmon had any right to convey the premises. After the judg- 
ment S. E. Bail divided the tract of land into two equal parts, and 
sold the timber on half of it for more than $500. Thereafter Crump 
sold the timber on the other half, receiving in cash $2 per acre. Be- 
fore the judgment Crump had executed oil leases of the land, and 
had collected 25 cents per acre, and subséquent quarterly payments. 
The Schneiders had received no notice of the disposition of the suit, 
of the oil leases, or of the sale of timber. Efforts of the holders of 
the notes to collect having failed, suit was instituted and judgment 
had. A new trial was granted, based upon the allégation that it had 
been discovered after judgment that the title to the land was not at 
the time of sale, in M. and A. Schneider, but in J. and G. Schneider. 
Upon another trial judgment was rendered against Crump for one- 
half of the notes, with foreclosure upon one-half of the land. Ail 
parties appealed. 

[1] Crump insists that no recovery should hâve been had against 
him for any part of the amount represented by the notes, for the 
reason that he did not buy one-half of the Lassiter survey, but ail of 
it; that the court cannot make a new contract between him and the 
Schneiders ; that the Schneiders were not in position to f urnish him 
with title to that which they had agreed to sell ; that f raudulent mis- 
representations as to title were made at the time of !the contract. Crump 
instituted suit in accordance with bis agreement, but did not prose- 
cute it with diligence ; and, without notifying Schneider, and, so far 
as the record shows, without making any effort to détermine whether 
the intervener had any rights, he permitted a judgment to be i-endered 
against him for one half of the land. He at the same time had ad- 
judged to himself the other half. If this is not sufficient confirmation 
of the sale as to one half of the property, certainly the exercise later 
by him of ownership over it by selling the timber constituted a con- 
firmation. The oil lease, the judgment, and the timber sale estop the 
défense based upon any misrepresentation at the time of the making 
of the contract as to the title, except as to the deed to J. and G. 
Schneider. 

[2] Crump insists that the transaction between himself and M. 
Schneider was affected with fraud of the latter, in that at the time 
he made the contract of sale the title to the property was not in M. 
Schneider and A. Schneider, but in their wives. While a deed had been 
made to J. and G. Schneider, the wives, the évidence indicates that 
the title to the land was not really in them, and if it was in fact in 
them, the circumstances do not indicate an intention to defraud, As 
soon as it was ascertained that the record title was in J. and G. Schnei- 
der, a deed f rom them was tendered. Crump at no time suffered any 
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character of loss, injury, or inconvenience by the mistake of the par- 
ties. The court properly refused to sustain this charge of fraud. 

[3] The appeal of the Schneiders is based upon the proposition 
that Crump did not carry out his contract, and that, if he had done so, 
no part of the land would hâve been lost; that the transaction was 
an executed sale, and that the purchaser was not entitled to an abate- 
ment of price without showing disseisin. The évidence suggests that 
Crump, in the handHng of the case for the Schneiders, showed httle 
solicitude for the interest of his principals ; but' the f acts developed 
do not warrant a holding that if he had been diligent and faithful the 
Schneiders would hâve recovered the entire tract. Upon the face 
of the record they had title to only one-half, and no évidence was in- 
troduced in the suit instituted by Crump, or in this suit, to warrant 
a fînding that the deed from Lassiter to McRimmon was other than 
what it purported to be. The Schneiders were not primarily in position 
to give a deed to ail of the land, or the transaction would hâve been 
closed up at the time. They are not now in position to pass merchant- 
able title to more than one-half of the property. 

It is not necessary to détermine whether the contract was executed 
or executory. The parties contemplated possibility of failure of title 
in part, and, instead of leaving the matter to be adjusted by the or- 
dinary rules of law, made stipulations with référence thereto. Crump 
bas either never been placed in possession, or has been dispossessed. 
It is quite possible that if he had, in good faith, undertaken to secure 
judgment for the land, he would bave been successful; but, if so, the 
judgment would hâve been for ail the land, while he had title to one- 
half only. The Schneiders bave not undertaken to repudiate the con- 
tract on account of the delinquencies of Crump. The judgment gives 
them the purchase price of ail the land they owned. It is felt that 
the nearest practicable approach to equity has been accomplished. 

The judgment is affirmed, the costs of the appeals being divided. 



J. W. OULD CO. y. DAVIS et al. 

(Circuit Court of Appeals, Fourth Circuit. Oetober 2, 1917.) 

No. 1525. 

L Bankbuptct <S=»407(5) — Dischabgœ — Refusai; — Faise Représentations 
AS TO Ckkdit. 

The original Banltr. Aet (Act July 1, 1S98, c. 541, § 14b, 30 Stat. 550 
did not Include, among the grounds for refusiug discharge the obtainlng 
of crédit by false représentations of solvency. The amendment of 1903 
(Act Feb. 5, 1908, c. 487, § 4, 32 Stat. 797) inserted a provision for refus- 
Ing of discharge where the property was obtained on crédit upon a ma- 
terially f.ilse statement In wrlting made to such person for the purpose of 
obtainlng such property on crédit. Décisions were conflictlng on the ques- 
tion whether the provision covered gênerai statements to commercial agen- 
cies not procured at the request of any prospective creditor or made for the 
purpose of obtainlng crédit *'iom any particular dealer. In 1910 (Act 
June 25, 1910, c. 412, § 6, Stat 839 [Comp. St. 1916, § 9508]), when 

®=>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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the section was amended so as to déclare that dlscharge sRall be denled, 
where the bankrupt obtalned money or property upon a materlally false 
statement in writing made by tiim to any person or bis représentative for 
the purpose of obtaining crédit from such person, the House passed a 
bill whicb so amended the section as to make it plain that false state- 
ments to a commercial agency would bar discharge, but the Senate, as it 
appears from its journals, refused to concur, and offered the substltute 
amendment, whicb was accepted, the judiciary committee of the Senate 
speclfically stating that the house bill which in efCect made the obtaining 
of property on false wrltten statements to mercantile agencies a ground 
of opposition to discharge, wlthout tbe creditor, whose property has thus 
been obtained, flrst asking such mercantile agency to procure him the 
written statement, was not concurred in because merchants are liable to 
make careless gênerai statements, and any tendency to make the bank- 
ruptcy act unduly harsh should be avoided. Held that, under the section 
as amended, a discharge could hot be denied because of the bankrupts' 
false gênerai statement made to a commercial agency, not In response to 
the request of a prospective creditor, or made for the purpose of ob- 
taining crédit from aùy particular dealer, notwithstanding the printed 
forni used by the agent who obtalned the statement recited it was made as 
a basis of crédit, and crédit was extended in rellance thereon by a credi- 
tor who, before extending crédit, asked the agency for a report on the 
bankrupts. 
2. Statutks iS=217 — Bankruptcy Act — Construction — ^AMBiatrirr. 

Bankr. Act, § 14b(3), providing that a discharge shall be denied where 
the bankrupt obtained money or property upon a materially false state- 
ment in writing made by him to any person or bis représentative for the 
purpose of obtaining crédit from such person, does not so clearly déclare 
that a discharge shall be denied on account of a false gênerai statement 
made to a commercial agency not made in response to any Inquiry as fo 
the hankrupt's iinancial condition by a particular creditor or wlth intent 
to obtaln crédit from any particular creditor, that recourse to the journals 
of Congress showing the intent of the Législature in enacting the amend- 
ment of 1910, whlch embraced such subdivision, caniiot be had to ascer- 
tain the législative Intent. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Danville ; Henry Clay McDowell, Judge. 

In the matter of the bankruptcy of R. E. Davis and C. W. Davis, 
partners trading as Davis & Davis. The J. W. Ould Company filed 
objections to the bankrupts' application for a discharge, and from an 
order granting the application, it appeals. Affirmed. 

Amonette & Bailey, of L,ynchburg, Va., for appellant, 
Whittle & Whittle, of Martinsville, Va., for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The court belovir granted the bankrupts' 
application for a discharge, and the objecting creditor appeals. Thèse 
facts appear: In January, 1915, a représentative of R. G. Dun & 
Co., the well-known commercial agency, called upon the bankrupts 
at their place of business in Martinsville, Va., and obtained from 
R. E. Davis, senior member of the firm, a statement of assets and lia- 
bilities according to an inventory taken on the 6th of that month. 
The référée finds that this statement "was made, signed, and delivered 
by that firm as a basis of crédit." In the following April, some three 
raonths later, a traveling salesman of appellant, wholesale dealer in 

®=3For oUier cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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dry goods and notions at Lynchburg, Va., sent in an order of the 
bankrupts for about $150 worth of iherchandise. Doubtful about 
giving them crédit, for they had become "slow," and the salesman had 
been instructed not to solicit their tradé, the crédit manager of appel- 
lant applied to Dun & Co. for a report on the firm, and was furnished 
with a copy of their statement to the agency in the previous January. 
Relying upon this statement, which showed abundant solvency, the 
order received f rom the salesman was filled. The goods were not paid 
for, and in November of that year the concern was adjudicated 
bankrupt. 

In dealing with the case thus outlined it will be assumed that the 
statement in question, if made directly to appellant for the purpose 
of getting property on crédit, would bar a discharge because of its ma- 
terial falsity. But the statement was not made to appellant, nor was 
it procured at the request or with the knowledge of appellant or any 
other creditor. Neither was it made with any apparent purpose of 
getting goods on crédit from appellant or from any particular dealer. 
Indeed, the finding that it was made "as a basis of crédit" rests upon 
nothing that occurred at the tinie it was obtained, but only on a récital 
to that effect in the printed form used by the agent who got the 
statement, and such inference as may be drawn from the fact that 
Davis presumably knew the nature of the business carried on by 
Dun & Co. In short, the record présents the typical case of a state- 
ment of financial condition made to a commercial agency, not pro- 
cured at the request of any prospective creditor, or made for the pur- 
pose of obtaining crédit from any particular dealer, but which state- 
ment is afterwards communicated by the agency to an inquiring sub- 
scriber, who in reliance thereon gives crédit to the person making 
the same. If a statement so made be materially false, will it serve to 
prevent a discharge? 

[1] The original bankruptcy law of 1898 (section 14b) did not in- 
clude among the grounds for refusing discharge the obtaining of crédit 
by false représentations of solvency. Such a provision was inserted 
in 1903 in the f ollowing language : 

"Or (3) obtained prôperty on crédit from any person upon a materially 
false statement in writlng made to sucli person for the purpose of obtain- 
ing such property on crédit." 

Whether this provision covered gênerai statements to commercial 
agencies, like the one under review, became the subject of dispute, 
and the décisions were conflicting. In re Kyte (D. C.) 174 Fed. 867; 
In re Russell, 176 Fed. 253, 100 C. C. A. 77 ; In re Augspurger (D. C.) 
181 Fed. 174; In re Poster (D. C.) 186 Fed. 254. When the law was up 
for amendfnent in 1910, the question of allowing false statements to a 
commercial agency to be available for opposing discharge was spe- 
cifically considered by the Congress, with fuU knowledge of the con- 
flict of judicial opinion respecting the 1903 provision. The House 
passed a bill which so amended section 14b (3) as to make it plain 
that false statements to a commercial agency, like the one in question» 
would bar a discharge. 61st Congress, Ist and 2d Sessions, 1909-10, 
House Rep. vol. 1, Miscellaneous. But the Senate did not concur. 
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On the contrary, its judiciary committee, in reporting the bill to the 
Senate, said: 

"The thlrd change made by the house bill, that whlch in efïect made the 
obtaining of property on false written stateinents to mercantile agencies 
ground o£ opposition to discharge, without the créditer whose property has 
thus been obtained first asklng such mercantile agencies to procure Mm 
the written statement, is not concurred in by your committee. Any tend- 
ency to make the bankrupt act unduly harsh is to be avoided. It is a suf- 
ficient ground of opposition to discharge that the bankrupt has obtained 
property from a créditer by a materially false statement in writing where 
that statement was speciflcally asked for by the créditer or by the cred- 
Itor's représentative. General statements to mercantile agencies, not spe- 
ciflcally asked for by prospective creditors, ought not to be ground of op- 
position to discharge ; it makes the provision too harsh, in the estimation 
of your committee. Merchants are likely to make careless gênerai state^ 
nients where they would be very eareful were they making statements to 
creditors from whom they were at the time asking crédit. Your committee 
proposes a substitute for the bouse amendment of this ground of opposition 
te discharge, which is thought to go as far as is proper." 

Upon this report the proposed sub.stitute was adopted by the Sen- 
ate and afterwards concurred in by the House, and thus became the 
présent law, as follows : 

"(3) Obtained money or property upon a materially false statement in 
writing made by him to any person or his représentative fer the purpose of 
obtaining crédit from such person." 

[2] In the hght of this legisative history it seems clear, as the Sec- 
ond Circuit Court of Appeals held in the Zoffer Case, 211 Fed. 936, 
128 C. C. A. 434, that the amendment of 1910 cannot be construed 
to cover "gênerai statements to mercantile agencies, not specifically 
asked for by prospective creditors." Indeed, counsel for appellant 
frankly concède that the Davises are entitled to a discharge, "if the 
courts enforce the intention expressed in the words of the committee 
reports instead of tlie intention expressed in the words" of the bank- 
ruptcy act. The real contention, therefore, is that the language of 
the amendment is of such plain and unmistakable import that we may 
not look elsewhere to ascertain its meaning. Caminetti v. United 
States, 242 U. S. 470, 485, 37 Sup. Ct. 192, 61 L. Ed. 442, Ann. 
Cas. 191713, 1168. But do the words themselves disclose a législative 
intent so manifest and certain as to preclude resort to any extrinsic 
aid to their interprétation? We think not. Whom did the Congress 
intend to include in the phrase, "or his représentative"? When and 
under what circumstances may a creditor claim the benefit of infor- 
mation obtained by a third party? What relationship must there be to 
make such third party the agent of the creditor? If a mercantile 
agency, acting on its own initiative and not at the request or even 
with the knowledge of any subscriber, obtains from a trader a writ- 
ten statement of his financial condition which is materially false, and 
afterwards f urnishes such statement to a dealer who extends crédit on 
the faith of it, is that agency the "représentative" of the creditor 
within the meaning of the amendment? And can it be said ordinarily 
that a statement so obtained, not at the instance of the person who 
gives the crédit or with his knowledge, is nevertheless made "for the 
purpose of obtaining crédit from such person"? 
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Thèse and other questions which at once arise under the facts 
hère considered are quite sufficient, in our judgment, to show a degree 
of ambiguity in the amendment of 1910, which justifies resort for its 
interprétation to the officiai proceedings above recited. From thèse 
proceedings, to which we are amply warranted in referring, it is évi- 
dent that the Congress did not intend to make "gênerai statements to 
mercantile agencies not specifically asked for by prospective creditors" 
available grounds for opposing a bankrupt's discharge. The language 
of the enactment is in no wise inconsistent with the declared intent of 
the lawmaking body, and that intent should control its construction. 

Affirmed. 



MULIJNS LUMBER CO. v. WILLIAMSON <& BROWN LAND & 
LUMBER CO. 

(Circuit Court of Appeals, Tourtli Circuit. October 16, 1917.) 

No. 1533. 

1. Courts ©=»328(10) — Fedeeal Courts — Jubisdictional Amount. 

In determining wliether an amount witliin the jurisdiction of the féd- 
éral court is involved, plaintiff's claim as to ttie amount of damages fixes 
purposes of jurisdiction, the amount in controversy, though the com- 
plaint shows a défense might be made to a sufficient amount of the claim 
to reduce it below the jurisdictional amount, unless it appears as a matter 
of law from an inspection of the complaint that it is not possible for plaln- 
tiff to recover the jurisdictional amount, or from the évidence that the 
value of the property Involved or damages clalmed has been fraudulently 
magnifled ; and hence, where the complaint alleged the damages at a sum 
beyond |3,(X)0, the jurisdictional amount flxed for the fédéral court, and 
it did not appear that it was impossible for plaintiff to recover that 
amount, and the évidence did not show that the damages had been fraudu- 
lently magnifled, jurisdiction of the court cannot be questloned because the 
recovery was less than $3,000. 

2. Appeal and Eeeok ®=>185(2) — Jurisdiction fob Amount. 

Where the contention that plaintiff In an action for damages had fraud- 
ulently magnifled the damages so as to give the fédéral court jurisdic- 
tion was not raised in the district court, the contention that the district 
court was without jurisdiction cannot be sustained on error, unless the 
fraud afllrmatively appears beyond douht. 

3. Watebs and Wateb Coubses ®=»98 — Boqndabies — Description — Stbeams. 

Where land was described as bounded by a creek and thence down the 
creek to a river, it will be presumed that the mlddle or run of the creek, 
and not the bank of a swamp between the run of the creek and the upland, 
was intended, but such presumption is not conclusive, and may be over- 
come by other expressions in the deed, by artifleial marks in a survey ac- 
companylng the conveyance showing a différent intention, or by im- 
mémorial usage to the contrary. 

4. OUSTOMS AND USAGES ©=312(1) — KNOWLEDGE OF PARTIES CONSTRUCTION. 

Where land was described as bounded by a creek, évidence of common 
usage in the locallty that a swamp adjacent to the creek, and not the run 
of the creek, was Intended, cannot affect the presumption to the contrary, 
unless the local usage is shown to hâve been known to the grantee, or go 
generally recognized that the grantee's knowledge can be inferred. 

5. CUSTOMS AND USAGES <g=3l9(2) — ACTIONS EVIDENCE. 

Land conveyed to plaintiff's predecessor in title was described as bound- 
ed by a creek and thence along the creek to a river. Défendant asserted 
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that the grant did uot extend to tlie run of the creeu, but only to a swamp 
between the run and the iiiohuid. Defendant's question to a witness, 
whether in the nei^hborhood it was the custom of spealviug of the creelî 
to refer to the creek or to the edge of the swamp, was rejeeted. Held, 
that the exclusion of the question was error, for by it défendant mlght 
hâve shown a local usage that, by référence to the creek, the swamp was 
intended, and followed it liy évidence that plalntifE's predecessor knew or 
was charged with knowledge of such usage. 
6. Vbndob and Pukciiaseb (S=3229(2) — Records — Notice. 

A grantee of land is not charged with knowledge of a prior uurecorded 
deed by his grantor. 
Dayton, District Judge, dissenting in part. 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Florence ; Henry A. Middleton 
Smith, Judge. 

Action by the Williamson & Brown Land & Lumber Company against 
the Mulhns Lumber Company. There was a judgment for plaintiff, 
and défendant brings error. Reversed. 

W. F. Stevenson, of Cheraw, S. C, and Hoyt McMillan, of Mul- 
lins, S. C, for plaintifï in error. 

F. L. Willcox, of Florence, S. C. (Willcox & Willcox, of Florence, 
S. C, on the brief), for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

WOODS, Circuit Judge. [1] In this action for damages for cut- 
ting timber the plaintiff, Williamson & Brown Land & Lumber 
Company, alleged and claimed $5,000 actual and punitive damages. 
The verdict was in favor of the plaintifï for $1,256. The défendant 
raises in this court for the fîrst time the point that the court was with- 
out jurisdiction, because the évidence of the plaintifï showed that 
the value of the timber eut and used by the défendant did not amount 
to $3,000. It is true that the actual damages according to the testi- 
mony most favorable to the plaintiff were above $2,385 ; and the court 
instructed the jury that there was no such évidence of willfulness 
and wantonness as would support a verdict for punitive damages. 
But ail this is not conclusive of a failure of jurisdiction. The rule 
is that the plaintiff's claim with respect to the value of the property 
taken or the amount of damages inflicted through the defendant's 
wrongful act measures for jurisdictional purposes the value of the 
matter in controversy, even though the complaint shows that a per- 
fect défense might be made to sufficient amount of the claim to reduce 
it belowthe jurisdictional amount, unless it appears as a matter of 
law from inspection of the complaint that it is not possible for the 
plaintiff to recover the jurisdictional amount, or from the évidence at 
the trial that the value of the property involved or the damages claimed 
had been magnified fraudulently in the déclaration so' as to reach the 
jurisdictional amount. Smithers v. Smith, 204 U. S. 632, 27 Sup. Ct. 
297, 51 L. Ed. 656. 

[2] While the évidence in this case fell short of establishing the 
amount of damages claimed, an inspection of the complaint does not 
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show that recovery of the atnount claimed was not possible, nor does 
it appear from the évidence that actual and punitive damages to the 
amount of $5,000 was not claimed in good faith. It would be a great 
hardship on the plaintiff for an appellate court to hold that, in order 
to reach the jurisdictional amount, he had fraudulently raised his claim, 
when the question had not been made in the District Court and he 
had had no opportunity to meet the charge on the trial. For an ap- 
pellate court to take such action the fraud should affirmatively appear 
from the testimony beyond doubt. It follows that the cause cannot 
be dismissed on jurisdictional grounds. 

[3-5] The cutting and appropriation by the défendant of tiraber 
from the land described in the complaint not being denied, the real is- 
sue at the trial was whether the plaintiff had a title derived from 
Wilson Lewis, the common source, covering the land in dispute, su- 
perior to the defendant's junior title. The last link in the plaintiff's 
chain of title was a deed of October 28, 1907, from Cape Fear Lum- 
ber Company to the plaintiff, which was invalid because not attested 
by witnesses. On September 9, 1910, the grantor executed and at- 
tached to the original deed an instrument under its seal, by which it 
recited the defect in the original deed and undertook to re-execute it 
in thèse words : 

"In considération of the premises, Cape Fear Lninlicr Company has caused 
this indenture to be re-executed this day and year above wrltten." 

It seems too clear for discussion that this was a valid exécution of 
the original document, in form a conveyance giving it efïect at the 
date of the last exécution. 13 Cyc. 553. 

The defendant's junior title covered the land in dispute, and an im- 
portant question of fact was whether this description in the deed from 
Wilson Lewis to S. W. Morrison, under which plaintiff claimed, em- 
braced the land in dispute: 

"Ail that certain tract of land situated on Little Pee Dee river in county 
and state aloresaid containing one tliousand (1,000) acres, more or less. 
Bounded as follows: North on lands lately conveyed to A. C. Lewis & Wilson 
Elliott ; east by a Une running frora the corner of Wilson Elllott's land across 
Cedar creek to mouth of Sand Hill brunch and up said branch to where it 
einptied into Black creek and thence down said creek to Little Fee Dee river — 
sald Une dividing said tract frona lands of the said Wllsou Lewis ; south on 
lands of I^ewis Garald and west on Little Pee Dee river, The same being 
land deeded to me by Daniel Lewis S. H. D. and dated lôth day ot April, 1867. 

"For further description see plat made by H. T. Morrison, surveyor." 

The surveyors who testified difïered as to the true lines in the plat 
attached to the deed and in the location of the land conveyed by it. 

On this description the plaintiff claimed to the run of Bladc creek. 
The défendant, on the other hand, in the effort to show that "down 
said creek to Little Pee Dee river" meant the edge of Black Creek 
swamp and not the run of the creek, asked the witness Dillon Elliott 
the question: "In that neighborhood what is the custom in speaking 
of Black creek? Do they refer to the run of Black creek or to the 
edge of the swamp?" The question was excluded. When a creek 
or other stream is called for as a boundary, the presumption is that 
the middle of the run, and not the bank ot the swamp of the stream. 
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is intended. The presumption, however, is not conclusive. It may be 
overcome by other expressions of the deed or external facts, such as 
other natural boundaries and even artificial marks in the survey ac- 
companying the conveyance showing a différent intention, or by 
certain and immémorial usage contrary to the presumption. In Felder 
V. Bonnett, 2 McMul. (S. C.) 44, 37 Am. Dec. 545, Judge O'Neall 
thus States the court's view of the point: 

"Tlie only difficulty which eould arise would be, whether the surveyor 
callod for the swamp or the creek, or the creek itself, by the iiame of Dean 
swump. If there were any artificial marias, whleh would lead us to conclude 
that the surveyor stopped at the margln of the swamp, then we would be at 
iiberty to adopt it as the boundary ; but, in their absence, what is meant by 
Dean swamp, must be docided by the known and established understanding 
in this state. The meauins may be ascertained, by appealing to the usage even 
of Orangeburgh, in this behalf. Besides Dean swamp, they hâve mauy others, 
such as Bull swamp, and Coccaw swamp. This name is appropriated to the 
run, and not to the swamp. In large streams, such as the Sautée and Edisto, 
the swamp is spoken of as distinct from the river, but in creeks wlth a margin 
of swamp, the usage is unlversal in this state, to speak of the creek and 
swamp as one." St. Paul, etc., R. R. Co. v. Sehurmeier, 7 Wall. (74 U. S.) 
272, 19 L. Ed. 74,; Hanlon v. Hobson, 24 Colo. 284, 51 Pac. 433, 42 U R. A. 502, 
note page 504. 

It is true that the évidence of common usage of the locality must be 
plain and clear to give a meaning to a word or expression différent 
from its usual signification; and it is also true that even such clear 
and plain proof will not avail unless the local meaning is proved to 
bave been known to the grantee or to bave been so generally recog- 
nized that the grantee's knowledge of it may be inferred. Wigmore 
on Evidence, p. 3489. The defendant's beginning of proof on the sub- 
ject would be évidence of the usage itself, to be foUowed with proof 
that the usage was within the knowledge, actual or presumed, of the 
grantee. We think, therefore, there was error in excluding testi- 
mony that the gênerai local meaning given to Black creek was the edge 
of the swamp and not the center of the stream. 

The charge on the subject of adverse possession is so clearly right 
that the assignments of error on that subject require no discussion. 

[6] Before Wilson Leviàs conveyed to Morrison, under whom plain- 
tiff claims, he had in 1867 conveyed ail his land on the east side of 
Black creek to his son, Allen Lewis, under whom défendant claims. 
The deed of 1867 to Allen Lewis was not recorded, and there was no 
évidence that Morrison, the subséquent grantee, knew it embraced ail 
the lands on the east side of Black creek. It, therefore, seems ob- 
vions that the District Judge was right in charging the jury that Mor- 
rison, Wilson Lewis' subséquent grantee, was not bound by the deed 
to Allen Lewis, and was not charged with notice that he had already 
embraced in the deed to Allen Lewis ail his land on the east side of 
Black creek. 

Other assignments of error are not argued in the brief, and are with- 
out merit. 

Reversed. 

DAYTON, District Judge (dissenting in part). I concur in the 
conclusion reached in this opinion that the judgment of the court be- 
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low niust be reversed for the reason set forth therein, but I go further 
and hold that it was the duty of the court below, and vvill be its duty, 
to dismiss the case for want of jurisdiction. I recognize fully the gên- 
erai rule that the plaintiff's claim as to the value of the property 
taken from him, or the amount of damages inflicted upon him, through 
the defendant's wrongful act, measures, for jurisdictional purposes, 
the matter in controversy ; subject, however, to the limitation that 
such claim bas not been fraudulently made or magnified, as clearly dis- 
closed by the évidence, beyond the jurisdictional amount. It is very 
clear to my mind that the claim in this déclaration was purely color- 
able and magnified beyond any reasonable hope or expectation of re- 
covery. Upon trial before a jury the plaintiff did not attempt to offer 
évidence to the efifect that the tiniber eut was of the value of the 
jurisdictional requirement. It was eut from land, the title to which 
was in dispute between the plaintiff and défendant, rendering any hope 
or expectancy of a recovery of punitive damages impossible, and this 
must hâve been known to plaintiff when he instituted the suit. The 
conclusion is therefore irrésistible that such claim therefor was solely 
made to secure jurisdiction. To my mind it is the duty of fédéral 
courts to guard carefully thèse limitations upon their jurisdiction, else 
the statute's requirements will be practically annuUed and made nuga- 
tory. This conclusion, I think, is fully sustained and enjoined by 
such cases as Smith v. Greenhow, 109 U. S. 669, 3 Sup. Ct. 421, 27 h. 
Ed. 1080, Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S. 540, 
23 Sup. Ct. 754, 47 L. Ed. 1171, and Smithers v. Smith, 204 U. S. 
632, 27 Sup. Ct. 297, 51 h- Ed. 656. 



HICKS V. FORDHAM. 

(Circuit Court of Appeals, Fiftli Circuit. Ootober 22, 1917.) 

No. .3001. 

Specific Performance ©=543— Rigiit to — Patment. 

Under Parli's Aun. Civ. Code Gn. § 4634. providing tliat specitic per- 
formance of a paroi eontract as to land will be decreed where there lias 
been full payment alone, accepted by the vendor, or partial payment ac- 
companied by possession, or possession alone, with valuable iiuprove- 
ments, complainant, who, liaving entered into possession of land witb hls 
mother-in-law, reniained after sbe left under a paroi eontract to pur- 
chase the land from the owner Is, having made valuable iœprovements and 
pald ail, or nearly ail, of the purchase priée, entitled to specific per- 
formance of the eontract. 

QtJiETiNG Titus ®=5l0(3)— Action— Recovery. 

Complainant, having entered into possession of land with his mother- 
in-law, remained after she deparféd, under a paroi eontract that he 
should purchase the land on Installments and, having paid ail taxes, and 
made valuable improvements, as well as paylng ail the Installments ot 
the purchase priée, défendant having refused to exécute a deed, or even 
accept tender of the small amount which lie clalmed was still due, is en- 
titled to hâve his title quieted as against the claims of the défendant. 

Limitation of Actions <g=eO(10) — Running of Statute— Quieting Title. 

Where complainant remained in possession of land which he had pur- 

chased under a paroi eontract and défendant vondor eontlnued to assert 
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a claîm against tlie liind which amounted to a cloncl on complainant's 
title, limitations did not run against complainant's suit to quiet tltle. 

4. Limitation of Actions ®=>130(6) — ^Runnino of Statote — InstituIion of 
Second Action. 

Oomplainant, a résident of Arkansas, in 1909 sued for spécifie per- 
formance of a paroi contract for tlie sale of Georgia lands. After verdict 
for défendant in 1910 comidainant was granted a new trial, and in July, 
1913, having heretofore instituted in tiie fédéral court a suit for spécifie 
performance, dismissed his suit in the stnte court. Défendant in 1908 
repudiated tlie contract, and sued out against complainant a dlstress 
warrant on the theory that he was a tenant. Mcld, that complainant's 
suit in the fédéral court was not biirred by limitation though the four- 
year statute was api)lieable ; Park's Aiin. Civ. Code Ga., § 4381, declaring 
that, if a ])laintifC shall be nonsuited or shall discontinue or dismiss his 
case and shall recommence witliin six months, such renewal case shall 
stand upon the same footing as to limitations with the original case. 

■5. Limitation of Actions <@=5l30(6) — Running of Statute — Action in Féd- 
érai. Court. 

Wbere a résident of foreign state flled in the state court of Georgla a 
bill seeking spécifie performance of a contract to convey Georgia lands 
and then dismissed such suit, having previously flled suit for similar 
relief in fédéral court, such suit flled in the fédéral court must be deemed 
a renewal of original suit within l'ark's Ann. Civ. Code Ga. § 4381, and 
will toll limitations, despite tlie rule that a case, having been removed to 
the fédéral court, cannot be renewed in the state court witliin six months 
so as to avoid limitations ; the complainant having option as to the 
tribunal in which he would seek relief. 

6. Judgment <®=647 — Conclusiveness — Distress Warrant. 

Where défendant, wlio complainant asserted sold the land under paroi 
contract, sued out a dlstress warrant under which crops raised by com- 
plainant were levied upon on the theory that complainant was only a 
tenant, the .ludgment subjeeting such crops to defendant's clalm was not 
a conclusive adjudication against complainant's subse(iuent suit for spé- 
cifie performance, for a dlstress warrant may be sued out without Per- 
sonal service and .iudgment had even without the knowledge of the person 
whose property has been seized, and hence the judgment in the proceeding 
on the dlstress warrant is conclusive only as to the property taken, this 
belng particularly true as there was évidence that the proceeding was for 
the purpose of preventing a third person froin taking complainant's crop. 

7. EsTOPPBL <S:=368(1) — Equitable Estoppel — Dukess. 

Where complainant, an ignorant negro, was acting under duress when 
défendant sued out a di^tress warrant and sul)jected crops raised on 
land sold complainant under a paroi contract to an alleged claim for 
rent, défendant cannot set up, as an estoppel barrlng spécifie perform- 
ance, the proceedings under the di.stress warrant, to which complainant 
did not object. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Bill by J. H. Fordham against T. B. Hicks. From a decree for com- 
plainant, défendant appeals. Affirmed. 

Alexander Akerman and Charles Akerman, both of Maçon, Ga., for 
appellant. 

Robert L,. Berner, of Maçon, Ga., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

©=3For other cases see same topio & KEÏ-NUMBER m aU Key-Numbered Dlgesta & Indexe» 



238 246 FEDERAL REPORTER 

BATTS, Circuit Judge. J. H. Fordham, a résident of Arkansas, 
filed a bill against T. B. Hicks, a résident of Pulaski county, Ga., alleg- 
ing that, under a contract with the latter, he and his mother-in-law 
went into possession of the land in controversy in 1892 ; that there- 
after, about 1897, his mother-in-law moved out, leaving him in posses- 
sion, and that he and défendant made another trade, whereby he was to 
pay $1,000 for the land in annual installments, without interest. He 
allèges that he remained on the land, made valuable improvements, paid 
ail taxes and ail the annual installments of purchase priée. It is further 
alleged that, upon the payment of the entire amount, he demanded a 
deed, but défendant insisted that there was still due $104. This amount 
was tendered, but défendant still refused to make the deed. He 
prayed: (1) For a decree requiring défendant to exécute a deed con- 
veying the land ; (2) that it be decreed that the complainant had a good 
and valid title to the land. By amendment, complainant alleged that in 
the year 1909 he fîled in the superior court of Laurens county a péti- 
tion in equity for spécifie performance of the contract; that the allé- 
gations therein were substantially as in the présent bill; that at the 
July term, 1910, of that court a jury returned a verdict in favor of the 
défendant; that a motion for a new trial was granted, and July 28, 
1913, complainant dismissed his action. A motion to dismiss set up 
that the bill showed on its face that the cause of action was barred by 
limitation ; that it presented a stale demand ; that the tender of the 
amount due on the purchase price was insufficient. The motion 
overruled, défendant, answering, alleged that after the complainant's 
mother-in-law left the land, the contract under which she and com- 
plainant had held was rescinded, and that complainant continued in 
possession as a tenant ; that ail payments thereafter made were for 
rent; that no tender of any balance was ever made him. Défendant, 
by amendment, allèges also that he sued out in the city court of Dublin 
a distress warrant against the complainant for rent for the premises for 
the year 1908, and had it levied upon the crops of that year, had the 
crops sold, and the proceeds credited upon the distress warrant. He 
allèges that complainant filed no counter affidavit or other défense, and 
that the distress warrant became a final judgment, conclusively adjudg- 
ing complainant the tenant of défendant for the year 1908, and défend- 
ant pleads this judgment as an estoppel against the plaintiff. 

[1] The Georgia statute codifies the gênerai law as to spécifie per- 
formance ; section 4634, Parks Annotated Code, providing : 

"The spécifie performance of a paroi contract as to land wîll be decreed" 
■where there has been "fuU payment alone, accepted by the vendor, or partial 
payment accompanied with possession, or possession alone with valuable im- 
provements, if clearly proved in each case to be done with référence to the 
paroi contract." 

Assuming the truth of the statements of the bill, complainant was 
entitled to the remedy of spécifie performance prayed for by him. 

[2] Complainant also makes allégations which are équivalent to a 
statement that the claims of défendant to the land constitute a cloud 
upon his title. If his allégations are true, he is entitled to a decree ta 
the efïect that he has a good and valid title to the land. 

[3] Assuming that this court, disposing of a case in equity, is bound 
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by or will apply the statutes of limitations of the state of Georgia, it 
would seem that no provision of the Georgia law will bar this action 
to remove cloud from title. The complainant has, by himself or by his 
tenant, been in continuons possession of the land. The défendant as- 
serted, and, to the time of the institution of this suit continued to as- 
sert, a claim constituting a cloud on the title. Under such circum- 
stances, no statute of limitation could hâve application. 

[4, 5] The suit for spécifie performance is not barred by the Georgia 
statute of limitations. Assuming that the four-years' statute is ap- 
plicable, rather than the law of prescription of seven years, the suit 
was in time. In 1909 complainant filed in the state court a pétition in 
equity for spécifie performance. This was within four years from the 
répudiation by défendant of the contract, and refusai by him to convey 
the land. This action was dismissed July 28, 1913, the présent suit 
having theretofore been instituted. The Georgia Code provides (sec- 
tion 4381) : 

"If a plfilntiff shall be nonsuited, or shall discontinue or dismlss hIs case, 
antl sliall recommence within six months, such renewal case shall staud 
upon the same footing, as to limitation, with the original case." 

In Cox v. East Tennessee, etc., R. R. Co., 68 Ga. 446, and other cases 
cited in brief of appellant, it is held by the Suprême Court of Georgia 
that when a case lias been removed from a state court to the Circuit 
Court of the United States, the jurisdiction of the former ceases, and, 
after nonsuit in the fédéral court, the case cannot be renewed in the 
state court within six months se as to avoid the statute of limitations, 
and that court has held that an action brought in the United States 
Circuit Court and dismissed by the plaintiiï cannot, under the provi- 
sions of section 4381, be renewed in the state court within six months 
after such dismissal so as to avoid the bar of the statute of limitations, 
which had attached before the second action was brought. Thèse cases 
do not require a holding that a person who has a right under the laws 
of a state, which he may assert in a state court, cannot, there being the 
requisite diversity of citizenship, and the amount involved being suffi- 
rent, assert the same right in the proper fédéral court. Under the 
facts hère developed, complainant had a right, when he instituted this 
suit, to go into the courts of Georgia and pray for the relief he has 
prayed for herein. Under the laws of the United States, as a citizen 
of Arkansas, he had a right to appeal to the District Court of the 
United States for the Southern District of Georgia for like relief. 

[6, 7] Defendant's plea of estoppel is without merit. The éléments 
of estoppel are lacking. Nor will the fact alleged be held an adjudica- 
tion of the relations between the parties. Under the laws of Georgia, 
the distress warrant may be sued out without personal service, and a 
judgment had, even without knowledge of the person whose property 
has been seized that the proceeding has been instituted. It may be 
that the sale thereunder is conclusive as to the property sold, but cer- 
tainly it would be improper to give the procédure an efïect beyond this. 

There is also évidence that the proceedings in distress were the re- 
suit of an arrangement between complainant and défendant for the 
purpose of preventing a third person from taking the crop of complain- 
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ant. The évidence indicates that the complainant is an ignorant negro ; 
at the time he was acting under what was substantially duress ; it 
would not consist with equity to permit défendant to take advantage 
of a condition created by his own wrong. There is a sharp issue of 
fact between the complainant and défendant as to the character of con- 
tract under which the former held the land. The district Judge holds 
that the évidence sustains the allégations of the bill. He was amply 
warranted in this conclusion. 
The judgment is affirmed. 



PAINTKK V. UNION TKTJST CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. IJeceinber 4, 1917.) 

No. r,019. 

1. Appeal and Ebeob ig=3ll3(l) — Appealaiîle Ordehs — Obder Denyi>'G Ap- 

plication Set Aside — Decree of Sale. 

An appeal from an order overruling an application to set aslde a 
former decree of sale on foreclosure, and an order confli'ming the same, 
which was not an appeal iii any sensé taken, either from the decree of sale, 
or from the order conflrming the sale, inust be disniissed. 

2. Appeal and Eerob <S=»113(2) — Appealable Orders. 

On bill to forecJose a mortgage on the propert.y of a rallroad cornpany, 
decree of sale was entered on Jime 2Sth, and the property sold bj' the 
master August 5th. ïhe report of sale was conhrmed Augnst 8th, witli- 
out an order nisi, and on August lôth a creditor, Ixmdholder, and stock- 
holder of the railroad company filed an apiilicatiou to set aside the sale 
and the order conflrming the same, which apiilication on September 16tli 
was disallowed. The pétition for appeal wan flled and the appeal allowed 
on October lOth, the pétition reclting that the creditor cousidering him- 
self aggrieved by the order, judgment, and decree inade and entered on 
September 16th did appeal from such order, judgment, and decree, con- 
flrming the sale at s])ecial master's sale held on August 5th, and tlie 
order, judgment, and decree overruling his application to set aside and 
revoke the order conflrming the sale entered on Augnst 8th. Held, that 
the appeal must be considered taken, not only from the order overruling 
the application to set aside, but from tlie decree confirmiug the rejiort of 
sale, and hence in view of the citation, wliich clted appellant to appear 
and show cause why the judgment and decree, conflrming the decree, 
should not be corrected, the appeal cannot be dismissed, as being solely 
from the order overruling the application to set aside the decree of the 
sale, and the order conflrming the same, but that portion relatlng to the 
overruling of the application should be considered as surplusage. 

3. Appeal and Ebrob i©=>3.39(1) — Time for Appeal — Statute. 

In such case, as the appeal was taken from the decree. confirinlng the 
sale within six months after its entry, It was wlthlii tlie time prescribed 
by 26 Stat. 829, § 11. 

4. Bailboads €='102 — Foreclosure Sale — Confirmation — Obdeb Nisi. 

The confirmation of a sale of railroad property made ou foreclosure of 
a mortgage, without an order nisi, is irregular. 

5. Kailroads ®=5l92 — Fobeclosuee Sale — Confiemation — Ieregulakities — 

Préjudice. 

In a suit to foreclose a mortgage on railroad propert.y, the court having 
decreed a sale eonfirmed the l'eport of sale, without an order nisi. On 
application b.y a creditor, bondholder, and stockbolder of the company to 

(2=3For otber cases see same topic & KEY-NL'MBBR In aU Key-Numbered Digests & Indexe» 
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set aslde the sale and the order conflrmlng the same, It appearcd that 
the appUcant admltted Inabillty to Inform the court of any person or cor- 
poration which In his judgment could reasonably be expected to become 
bidders for the property, should the sale be set aside, and it dld not appear 
that better terms could reasonably be expected in case of resale. Held 
that, though the sale was confirmed without an order uisi. the irregularity 
dld not préjudice applicant, and was no ground for setting aslde the order 
confirming the sale, for applicant had the opportunity and did in fact 
présent his objections to the confirmation, and it dld not appear that a 
resale would be advantageous. 
6. Appeal and Erroe <S=»719(1) — Assionment or Eurob. 

An error not assigned on appeal from an order conflrmlng a sale on 
mortgage foreclosure cannot be considered, where the error, If any, did 
not appear on the record so plainly as to warrant considération under 
Eule H (150 Fed. xxvii, 79 C. O. A. xxvii). 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

Bill by the Union Trust Company and another against Clyde R. 
Painter, créditer, bondholder, and stockholder of the Lake Erie, Bowl- 
ing Green & Napoléon Railway Company, to foreclose a mortgage. 
From a decree of sale and an order confirming the sale, Clyde R. 
Painter, creditor, bondholder, and stockholder appeals; his applica- 
tion to vacate the same having been denied. Affirmed. 

_ W. W. Campbell, of Toledo, Ohio, and Joseph Sagmeister, of Cin- 
cinnati, Ohio, for appellant. 

Campbell, Bulkley & Ledyard, of Toledo, Ohio, Anderson, Wilcox 
& Lacy, of Détroit, Mich., and Brown, Geddes, Schmettau & Wil- 
liams, of Toledo, Ohio (Lloyd T. Williams, of Toledo, Ohio, of coun- 
sel), for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

McCALL, District Judge. [1,2] This bill was filed by the Union 
Trust Company, trustée, versus the Lake Erie, Bowling Green & 
Napoléon Railway Company, to foreclose a certain mortgage. No 
answer was filed, and the case proceeded to a sale of the property and 
confirmation thereof . The case is hère on appeal by Clyde R. Painter, 
creditor and holder of bonds and stocks of the défendant railway Com- 
pany. A motion is made by appellee to dismiss, on the ground that 
the appeal was taken from an order of the court below, overruling an 
application by Painter to set aside a former decree of sale and an 
order confirming the same, and was not an appeal in any sensé taken 
either from the decree of sale or from the order confirming the sale. 
The motion should be granted (Willis v. Davis, 184 Fed. 889, 107 
C. C. A. 211, Sixth Circuit; Conboy v. First National Bank, 203 U. 
S. 141, 27 Sup. Ct. 50, 51 L. Ed. 128), if the record in fact sustains 
the grounds on which the motion is predicated. 

The decree of sale was entered June 28, 1916; the property was 
sold by the master August 5, 1916; and the report of sale was con- 
firmed August 8th thereafter, without an order nisi. On August 15, 
1916, Painter et al. filed an application to set aside the sale and the 

^oFor other cases see same toplc & KEY-NtIMBER in ail Koï-Numbered Dlgests & Indexes 
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order confirming same, which application was on September 16th 
disallowed. The pétition for appeal was filed and the appeal allowed 
on October 10, 1916. Among other things stated in the pétition is the 
following : 

"Clyde R. Painter * * * considering hlmself aggrieved by the order, 
Judgment, and decree made and entered on September 16, 1916, in the above- 
entitled cause and matter, does herel y appeal from said order, judgment, and 
decree confirming the sale of the property * " * at spécial master's sale 
Jield on August 5, 191G (italies ours) and the order, judgment, and decree over- 
rullng the application of said Clyde K. Painter et al. * * * to set aside 
and revoke the said order conflrniing said sale ♦ * * entered on August 8, 
1916, etc." 

From this it appears that the appeal was taken, not only from the 
order overruling the pétition to rehear, but also from the decree en- 
tered August 8, 1916, confirming the master's report of sale made on 
August 5th. This appears to be clear ; but, if anything further is 
needed to disclose what the pleader had in mind when he appealed, 
it is found in the fourth assignment of error, which is in substance 
that the decree of August 8th confirming the sale of August 5th was 
contrary to law and the rules and principles of equity ; and, further, 
the citation issued by Judge Killits cites and admonishes the appellee 
to appear and show cause why the judgment, order, and decree ren- 
dered August 8, 1916, confirming the sale of the property, etc., should 
iiot be corrected. 

[3] It was not necessary to file a pétition to rehear in order to give 
the right of appeal from the decree of August 8th, confirming the 
report of sale, Willis v. Davis, 184 Fed. 889, 107 C. C. A. 211 ; hence 
Ihe appeal from the order overruling the pétition to rehear should, as 
we think, be treated as surplusage. It appearing that the appeal was 
taken from the decree confirming the sale, and within six months after 
its entry, the motion to dismiss must be denied. 26 Statutes at Large, 
826, c. 517, § 11 ; Foster's Fédéral Fractice, vol. 3 (4th Ed.) p. 2065; 
Simpkins' Fédéral Equity Suit, p. 689. 

Coming to the considération of the errors assigned, the questions 
presented may be stated under two heads and disposed of together : 

(1) Was the interest of appellant prejudiced by the action of the 
court below, in confirming the master's report of sale without an 
order nisi? 

(2) Was the price for which the property sold so grossly inadéquate 
that a court oi equity should set it aside? 

[4, 5] From an attentive examination of the record, it may be stat- 
ed with fairness that appellant Painter, who was interested personally 
and as attorney for others, had knowledge or was chargeable with 
knowledge, of ail that transpired in the progress of this suit in the 
court below, from the filing of the bill in foreclosure May 15, 1915, 
to the public sale of the property involved on August 5, 1916. In re 
McCall, 145 Fed. 898, 76 C. C. A. 430, Sixth Circuit. Indeed, no 
complaint is made of any action of the District Court prior to Au- 
gust 8, 1916, when the master's report of sale was confirmed. But 
it is insisted that the order confirming the sale was not made in ac- 
cordance with law or equity procédure, in that no order or decree nisi 
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was made or entered, to the effect that the sale would be confirmed on 
a day certain, unless within that tinie sufficient cause to the contrary 
should be shown. It appears that on August 8th, three days af ter the 
sale, and on the same day the master filed his report of sale, counsel 
for the trustée under the mortgage moved the court for an order con- 
firming the report of sale and also an order nisi, but for reasons ap- 
pearing satisfactory to the court the motion for an order nisi was 
disallowed and the motion to confirm the master's report of sale was 
on that day allowed and the sale made absolute. 

There is nothing in the record to indicate that appellant was prés- 
ent or represented, except it be generally by counsel for the trustée. 
However this was, several days later, on August 15th, appellant as 
attorney for the Department of Banks and Banking of the State of 
Ohio, and in person and by attorney, filed an application to set aside 
the decree of sale and the order confirming the same. This applica- 
tion was heard September 9, 1916, when much évidence was introduced 
bef ore the court, whereupon the court said : 

"After hearing the arguments and statemouts of counsel and tlie évidence, 
and no one advising the court of his désire to offer more than $140,000 for tlie 
property of the défendant, the Lake Erie, Bowling Green & Napoléon Railway 
Company, should the application be granted and the sale set aside and a new 
sale had, and the applicants above named admitting in open court that they 
were unable to inform the court of any person or corporation in thelr judg- 
ment who could reasonably be expected to become bidders for said property 
should the application be granted and said sale set aside and a new sale had, 
and there being no reasonable suggestion to the court of collusion, suppression 
of bids, or other vitiating circumstancos attending said suie, and the court 
being of the opinion, considering ail the circumstances attending said sale 
and bearing upon the transaction, that no better ternis could reasonably be 
expected within a reasonable time than those obtained at said sale and that 
said sale was fairly couducted and had after full information of its terms, 
conditions, date, and place, which information was had by the applicants here- 
in, finds that said application should be and the same is hereby overruled." 

We agrée with the learned trial judge in the conclusion reached to 
the efïect that appellant's interests were not prejudiced by reason of 
any irregularity in the proceedings below, and that under the facts 
a resale of the property should not hâve been ordered on the grounds 
of inadequacy of price. We are strengthened in this view by the re- 
sponses of counsel for appellant at the hearing to questions by mem- 
bers of the court, seeking to hâve counsel state just in what particular 
appellant was prejudiced to his détriment by the decree below, and 
if reversed what reasonable assurance was there that appellant would 
be benefited thereby. 

We think, however, that the motion of counsel for the trustée for 
an order nisi ordinarily should hâve been granted, or by some other 
method an opportunity afïorded to fîle exceptions to the master's re- 
port, prior to its confirmation. However, since the appellant on his 
motion for rehearing had the opportunity, and did in fact présent to 
the court his objections to the decree appealed from as fully as he 
might bave donc under an order nisi, we think the déniai of the mo- 
tion for, or the failure of the court to grant, an order nisi was not 
prejudicial, even if irregular. 
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[6] It is further insisted by appellant that there was an arrange- 
ment between the purchaser lyuce and certain stockholders and bond- 
holders (in the Lake Erie, Bowling Green & Napoléon Railway Com- 
pany), whereby they should participate in a reorganization without 
furnishing like opportunity to other stockholders and bondholders and 
creditors. This contention arises ont of the fourth paragraph oi 
the application to set aside the sale and order confirming same. Louis- 
ville Trust Co. V. Louisville, etc., Ry., 174 U. S. 674, 19 Sup. Ct. 827, 
43 Iv. Ed. 1130, and other cases are cited to support it. We find no 
error assigned in respect of this feature of the case; and we are of 
opinion that, if there was such error it does not appear on the record 
so plainly as to warrant its considération under Rule 11 (150 Fed. 
xxvii, 79 C. C. A. xxvii), if indeed it appears that the question was 
raised and presented to the court below in such manner and at such 
time as error could hâve been properly assigned. 

The decree below is affirmed, with costs. 



PORTER V. COBLE. 

(Circuit Court of Appeals, Eiglith Circuit. November 19, 1917.) 

No. 4909. 

1. Removal of Causes <&=»19(1) — Cases Arisikg Undeb United States Laws. 

Judicial Code (Act March .3, 1911, c. 231) § 24(6), 36 Stat. 1092 (Comp. 
St 1916, § 991[6]), expressly déclares that District Courts sliall hâve 
original jurisdiction of ail cases arising under the postal laws, whlle 
section 28 (Comp. St. 1916, § 1010) déclares that any suit of a civil nature 
at law or in equity arising under the laws of the United States of which 
the District Courts of the United States are given original jurlsdiction 
may be removed by the défendant to the District Court. Hold, that a 
suit, begun in state court to enjoln a postal inspecter from delivering to 
a third person property in possession of petitioner who had been appointed 
a postmaster, may by défendant l>e removed to the fédéral court, regard- 
less of the amount in controvei-sy ; the jurisdietion of the fédéral court 
in such case not depending on the amount involved. 

2. Removal of Causes <S=386(9) — Pétition — Vérification. 

Under Judicial Code, §§ 28, 29 (Comp. St. 1916, §§ 1010, 1011), provlding 
for removal of causes and for the vérification of a pétition for removal, a 
pétition for removal from the state court of a suit by a postmaster against 
a post office inspecter verlfied by one signing as United States attorney, 
is, the vérification otherwlse beiug sufilcient, suflieient notwithstanding it 
was signed by the attorney as United States attorney, for those words 
may be treated as descriptio personœ. 

3. Appeai and Erboe <©=>1061(2) — Review— Harkless Ebror. 

Where the dismissal of a suit was proper, plaintifC was : >t prejudiced 
whether the court dismissed the same on motion or on its own motion. 

4. PosT Office (g=7(l) — Postmastebs — Removal. 

Under Const. U. S. art. 2, § 2, cl. 2, declaring that the Président shall 
nominate, and by and with the advice and consent of the Senate shal! 
appoint, ambassadors and ail other otiicers of the United States whosc 
appointments are not herein otlierwlse provided for, the l'resldent, whilc 
the appointment of a postmaster must l» conflrmed by the Senate, may, 
without the consent or submission of tlie matter to the Senate, remo\-o 
a postmaster. 

(S=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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5. United States <S=32S — Président — Action. 

The l'resideiit speaks and acts tlirougli the heads of the sevcral de- 
partments In relation to suMects whicli appertain to thelr respective du- 
ties. 

•6. Pleading ©=38(13) — Conclusions. 

An allégation, in a pétition by a postmaster seeking to prevent a postal 
inspector froni removing from liis possession postal property, that such 
postmaster had not been removed aecording to law, is a conclusion of 
law and not well pleaded. 

7. PosT Office ©=57(1) — Postmastek — Removal. 

A pétition by a postmaster seeking to prevent a postal inspector from 
depriving him of possession of postal property on the theory tliat he had 
not been removed as a postmaster according to law, whicli alleged that the 
l'ostniaster (General had assumed the right and authority to remove him 
of his own act and décision, doos not, non(^ of tlie other averments showing 
that the removal was unauthorized, state a cause of action ; for, there 
being no averments showing that tlu; Président did not authorize the 
Postmaster General to order removals, it ninst be presumed that the 
Postmaster General in ordering such removal acted by direction of the 
Président. 

Appeal from the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Suit by John C. Porter against W. M. Coble, begun in the state 
court and removed to the fédéral District Court in which the United 
States intervened. From a decree dismissing the pétition, plaintiff ap- 
peals. Affirmed. 

Wilham Ritchie, Jr., of Bridgeport, Neb, (G. J. Hunt, of Bridgeport, 
Neb., on the brief), for appellant. 

T. S. Allen, U. S. Atty., of Lincoln, Neb. (Howard Saxton, Asst. 
U. S. Atty., of Omaha, Neb., on the brief), for appellee. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

SMITH, Circuit Judge. The plaintiff, John C. Porter, alleged in a 
pétition filed in the district court of Morrill county, Neb. : 

That he had beeu duly appointed, coramissioncd, and qualifled as post- 
master at Bridgeport, Neb., au office of the third class, and that his term woukl 
not expire until 1018. That the défendant, W. M. (îoble, as a United States 
post office inspector, has a right to inspect tlie ofhce at Bridgeport, to In- 
ventory the property belonging to tlie government coiisisting of stanips, 
stamped envelopes, books, records, and funds recelved in due course of busi- 
ness therein. 

"(3) That défendant has made demand upon this plaintifC for an inspec- 
tion of the property so in his possession, and said défendant Is willing to, has 
ofCered to, and will submit for defendanfs inspection ail property in his pos- 
session belonging to the Government and under the control of the Post Office 
Department ; but that said défendant further says that after inspecting said 
property, inventorying the same, and takliig possession tliereof, he shall turn 
over and deliver the same to a third party, further claiming that this plain- 
tifC has been removed as postmaster and that the bondsmen of this plaintiff 
hâve designated a party to whom said property shall be turned over and de- 
livered. PlaintifC further allèges that he lias not been removed according tfi 
law ; that the Président of the United States lias never recommendeU his 
removal to the Senate of the United States, nor has the Sonate of the 
United States ever approved of his removal. 

^=»For other cases seo same topic & KEY-NUMBER'in ail Key-Numbered Digesls & Indexe.s 
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"(4) Plaintlffi furtlier shows to the court that section 6 of chapter 175 of 
the Aets of the 44th Congress, 19 Stats. 78, 80 (section 7190, U. S. Compiled 
StaCutes 1916), provides: 'Sec. 6. Postmasters of the flrst, second, and third 
classes shall be appointed and may be removed by the Président, by and witli 
the advice and consent of the Senate, and shall hold their offices for four 
years, unless sooner removed or suspended according to law. * * * > 

"(5) PlaintifE further shows that the Postmaster General has assumed the 
rlght and authority to remove this plaintifC trom his position of postmaster at 
Bridgeport of his own act and décision, and accordingly notifled this plaintitï 
by letter through the regular course of maîl. • * * But plaintifC allèges 
that said removal was not by the Président, nor by and with the advice and 
consent of the Senate, and was unauthorized, unlawful, and illégal ; that 
plalntlff's rlght to said office and to the émoluments thereof, until legally and 
lawfully removed or suspended, is a property right, and of which said défend- 
ant seeks to unlawfully deprlve this plaintiffi in the arbitrary manner above 
set forth ; that If said property is turned over and delivered by said défendant 
to any third party this plalntiff will be deprived of the power to exercise and 
discharge the dutles of postmaster, and will be thereby actually dispossessed 
of the office and of the émoluments thereof; ail to the plaintlfC's great and 
irréparable damage, and for whlch he has no adéquate remedy at law ; and 
that unless restrained by this court the said défendant will, in the arbitrary 
and unlawful manner above set forth, deprlve this plaintifC of his rights, 
privilèges, and émoluments, as herelnabove stated. 

"Wherefore, plalntiff prays that said défendant be restrained and enjolned 
from deliverlng to any third party, durlng this plalntifC's term of office, any 
of the property now in this plaintifC's possession as postmaster of Bridgeport,, 
and belonging to the United States, and from holding said property for a 
time longer than Is reasonably necessary to complète his inspection and in- 
ventory of the same, and that upon the final hearlng of this cause said In- 
junctlon be made perpétuai, and that plalntiff hâve ail such other and further 
relief as in justice he may be entitled to." 

Upon the plaintiff's application a temporary injunction was granted 
as prayed. The défendant appeared and filed a pétition for removal 
of the cause to the United States District Court for the District of 
Nebraska, and the state court ordered the cause to be so removed. In 
tlie fédéral court the United States filed a motion to dismiss the case 
and the plalntiff filed a motion to remand it to the state court. The 
court overruled the motion to remand and dismissed the case, but 
whether upon the motion of the United States or on its own motion 
does not clearly appear. Thereafter the plalntiff appealed to this court. 

[1] The plalntiff strenuously contended in his printed brief and oral 
argument and in a supplemental brief that the case was not removable. 

Section 28 of the Judicial Code (section 1010 of the U. S. Compiled, 
Statutes of 1916) provides : 

"Any suit of a civil nature, at law or In equlty, arising under the * * • 
laws of the United States, * * * of which the District Courts of the 
United States are given original jurisdiction by this title, which may now be 
peuding or which may hereafter be brought, in any state court, may be re- 
moved by the défendant or défendants therein to the District Court of the 
United States for the proper district." 

Section 24 of the Judicial Code expressly provides that: 

"The District Courts shall hâve original jurisdiction as foUows: Sixth. Of 
ail cases arising under the postal laws." 

The original jurisdiction of the District Court as applied to the 
postal laws is not dépendent upon the amount in controversy. 
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This court practîcally overruled the objection from the bench at 
the time of the hearing that this case was not removable under thèse 
sections. In his supplemental brief the appellant says: 
"The Case Was Properly Removed. 

"The appellant will not discuss this point further except to point to * * * 
his brief. This may influence the court to change its ruling apparently 
made in the trial." 

[2] Our ruling made at that time is adhered to. It may be added 
that the first assignment of errors is that the pétition for removal was 
not verified by the proper party as required in sections 28 and 29 of 
the Judicial Code. 

We do not find anything in either of thèse sections which governs 
who shall verify the pétition for removal, unless it be in section 29, 
the requirement that the pétition for removal shall be duly verified. 
The pétition for removal is in the name of the défendant, W. M. Coble, 
but is signed "T. S. Allen, United States Attorney, A. W. Lane, As- 
sistant United States Attorney, Attorneys for Petitioner." The véri- 
fication is by T. S. Allen, and — 

"says that he is United States attorney for the district of Nebraska, and as 
such is attorney for the petitioner for removal of the alxjve entitled cause to 
the District Court of the United States as prayed for in said pétition ; that 
said petitioner does not verify said pétition because he is absent from and 
not a résident of Morrill county, IS'eb. ; that the allégations of said pétition 
are true to affiant's knowledge except such as are thereln stated on informa- 
tion and belief aud as to such matters he belleves them to be true." 

This is then signed and sworn to. If it be assumed that the United 
States attorney was not, as such, attorney for the petitioner, he was an 
attorney of the United States District Court for Nebraska, and it is 
possible that the words "United States Attorney" were descriptio 
personae ; but no attack has ever been made, so far as the record shows, 
until the hearing in this court, upon his right to appear as United 
States attorney. In any event, there is nothing in the record to indi- 
cate that the application for removal was not properly verified. 

As to the ruling dismissing the cause, four errors are specified : 

First. Because the motion to dismiss was not made by a party to 
the suit. 

Second. Because the cause had not been properly removed to the 
United States District Court. 

Third. Because the district court of Morrill county, state of Ne- 
braska, had jurisdiction and power to grant the relief sought by the 
petitioner. 

Fourth. Because if the case were properly removed the petitioner 
is entitled to be granted the relief prayed for by the United States 
District Court. 

[3] The second of thèse has in efïect already been disposed of, and 
the disposition of the first and fourth will dispose of the case without 
considération of the third. That is to say, we will assume for the 
purposes of this case alone that the district court of Morrill coun- 
ty, Neb., had jurisdiction and power to grant the relief sought 
by petitioner before the removal. It is true that the motion to dis- 
miss was made in the name of the United States and not in the name 
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of the défendant. We hâve already called attention to the fact that 
it is not clear from the record whether the court sustained the mo- 
tion or dismissed the case upon its own motion. Whatever rnay be 
the fact in thi.s respect, the case was ordered dismissed and in the 
absence of any. ])rejudice the plaintifï cannot complain. The real 
question is, was the pétition properly di.smissed, and not, who made 
the motion to dismiss, nor wa.s it sustained, nor did the court, finding- 
the pétition stated no cause of action, dismiss it upon its own motion. 

[4] This reduces the case to the considération of the fourth spécifica- 
tion. 

The office in question is what is known as a presidential office, and 
the nomination to it was subject to the confirmation of the Senate. The 
United States Constitution, art. 2, § 2, cl. 2, provides : 

"He [the Pre.'^ident] shall nomiiiate, iiiid bj' aiid wltli the advice and con- 
sent of the Senate, shall appoint amliassador.s, « * * and ail other 
offleers of the United States, whose appointments are not herein otherwise 
provided for, and which shall be establlshed by law." 

The Constitution says nothing as to whether removals and suspen- 
sions may be made by the executive alone nor whether they must be 
with the advice and consent of the Senate. For nearly half a century 
no question seems to hâve been raised upon the subject in the Sen- 
ate. This was doubtless due to the scant exercise of the power of re- 
moval or suspension in the early days of the repubHc. 

During the time of Président Jackson the Cfuestion was raised by 
the Senate that in considering the case of the confirmation of the suc- 
cessor of a man removed the Senate could consider whether the re- 
moval was justified. Président Jackson refused to furnish any in- 
formation on the subject at the request of the Senate. Messages and. 
Papers of the Présidents, vol. 3, p. 132. 

On December 7 , 1841, Président Tyler in his annual message to 
Congress said: 

"I shall eordially concur in any constitutional measure for regulating and, 
by regulating, restraining the power of removal." 

The bitter controversy which arose between Président Johnson and 
the Senate led to the passage of the tenure of office act. He deem- 
ed this law unconstitutional and refused to obey it and was inipeach- 
ed in part on account thereof and acquitted by the Senate. Soon after 
the inauguration of Président Grant, the most burdensome portions of 
the tenure of office act were repealed; but in his first annual mes- 
sage he said : 

"It may be well to mention hère the embarrassaient possible to arise from 
leavlng on the statute books the so-ealled 'tenure of otiice aets,' and to earnest- 
ly recommend their total repeal. It could not hâve been the intention of the 
framers of the Constitution, when providing that appointments made by the 
Président should receive the consent of the Senate, that the latter .should 
hâve the power to retaln in oftiee persous placed there by fédéral appoint- 
uient against the will of the Président. The law is inconsistent wlth a faith- 
ful and efficient administration of the government. What faith can an execu- 
tive put in officiais forced upon him, and those, too, whom he has suspended 
for reason" How will such officiais be likely to serve an administration which 
they knovf does not trust them?" 7 Messages and l'apers of the Présidents, 
p. :î8. 
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In the first administration of Président Cleveland a considérable 
number of persons were removed or suspended for offensive par- 
tisanship. Senate committees and members thereof had made nu- 
merous requests for the reasons for the suspensions of certain officiais 
during the recess of that body. Président Cleveland sent a message 
to the Senate in which he informed it that thèse rcf|uests would not 
be complied with. Messages and Papers of the Présidents, vol. 8, p. 
375. 

Turning now to the judicial précédents, it was held in Parsons v. 
United States, 167 U. S. 324, 17 Sup. Ct. 880, 42 L. Ed. 185, that the 
Président could alone and vv^ithout advice of the Senate remove an 
officer who had a fixed terni before that term expired, and this was 
followed in Shurtleff v. United States, 189 U. S. 311, 23 Sup. Ct. 
535, 47 L. Ed. 828. It must therefore be regarded as settled that the 
Président had the power to remove the plaintiff at any time during 
his term. 

[5-7] Could the Postmaster General make such removal? 

The Président speaks and acts through the heads of the several 
departments in relation to subjects which appertain to their respec- 
tive duties. Wilcox v. Jackson ex dem. McConnel, 13 Pet. 498, 10 
L. Ed. 264; Wolsey V. Chapman, 101 U. S. 755, 25 L. Ed. 915. 

In United States v. Fletcher, 148 U. S. 84, 13 Sup. Ct. 552, 37 L. Ed. 
378, though the Président was required to act in the matter in contro- 
versy in a judicial capacity under the Articles of War in approving a 
report of a court-martial, it was held that the Secretary of War having 
acted over his own signature it must be presumed he acted by direction 
of the Président in so doing. Northern Pacific Railway Co. v. Mitchell 
(D. C.) 208 Fed. 469. 

It is alleged : 

"That he bas not been removed according to law." This is clear- 
ly a conclusion of law and not well pieaded. 

"That the Président of the United States has never recommended 
his removal to the Senate of the United States, nor has the Senate 
of the United States ever approved of his removal." Neither of thèse 
acts was necessary to a légal removal. 

"That the Postmaster General has assumed the right and authority 
to remove this plaintifï from his position * * * of his own act and 
décision," and "said removal was not by the Président nor by and with 
the advice and consent of the Senate." None of thèse allégations 
négative that the Président may bave authorized the Postmaster Gen- 
eral to make removals in his stead when necessary. 

We therefore find it unnecessary to pass upon the question as to 
whether, if the plaintiff expressly negatived the conferring of any 
authority in removal matters in the Post Office Department on the Post- 
master General, a cause of action would be stated. 'J'here is no such 
allégation, and the presumption must jirevail that the Postmaster Gen- 
eral had such authority, and the pétition was rightly dismissed. 

That disposes of this case, but it may be addcd that the United 
States District Court, sitting as a court of equity, has no jurisdiction 
over the appointment and removal of public officers. White v. Berry, 
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171 U. S. 366, 18 Sup. Ct. 917, 43 L. Ed. 199; Couper v. Smyth (C. 
C.) 84 Fed. 757; Taylor v. Kercheval (C. C.) 82 Fed. 497. 
The decree o£ the District Court is affirmed. 



SPEAR V. UNITED STATES. • 
PORTER V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. October 29, 1917.) 
Nos. 486-1, 48C5. 

1. Ceiminal Law <©=>1151 — Continuance — Dkxiai, — Abuse of Discrétion. 

Discrétion of court on motion for a continua iice Is not subject to revlew 
in the appellate court unless it be clearly yhowu the discrétion was abused. 

2. PosT Office <S=35 — Offense— Fbaudulent use of Mails — Aqenct. 

Where défendant, baving received, from those actively engaged In con- 
ducting a fraudulent seheme, drafts and checks obtained from the victlms, 
delivered them to a local banlc for collection, and the bank pursuant to its 
ordinary custom transmitted the same through the mails for collection, 
défendant, though the bank was an innocent agent, was gullty of violatlng 
Pénal Code (Aet March 4, 1909, c. 321, 35 Stat. 1130 [Conip. St. 1916, J 
10385]) § 216, denouncing tbe offense of placlng or causing to be placed 
in a post office matter for the purpose of executing a seheme to defraud, 
as he was chargeable with notice of tbe ordinary custom of banks in 
transmltting negotiable paper througb mail for collection. 

3. CIîI^rrNAL Law ©=^763, 764(6) — Instbuctions — Remabks of Couet— Weak- 

KE,ss OF Evidence. 

In a prosecutlon for using the mails to defraud, comment of the trial 
court on the weakness of the évidence, ofCered by défendant to show that 
his connection with drafts and checks obtained by those actively engaged 
In the seheme was casual and innocent, was not improper, where the 
court did not refer to defendant's fallure to testify. 

4. Post Office <©=>35 — Offenses — Eléments. 

Where, others having through fraud obtained checks and drafts, de- 
fendant undertook to aid in thelr collection, and for that purpose de- 
posited them with a bank for collection, and the bank in process of col- 
lection transmitted them through the mails, défendant is gullty of a vio- 
lation of Pénal Code, § 215, providing that wboever, having devised any 
seheme to defraud, shall for the purpose of executing it or attempting to 
do it cause to be placed any letter in any post office, shall be punished; 
for, the collection of the checks and drafts being an essential part of the 
seheme, défendant cannot escape on the theory that he could not bave 
made hlmself a party to the fraud by subsequently aiding in the coUectioa 
of such drafts. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Ed Spear and Jack Porter were convicted under Pénal Code, §§ 
215, 17 (Comp. St. 1916, §§ 10385, 10201), for fraudulent use of the 
mails and conspiracy, and they bring error. Affirmed. 

George W. Murphy, of Little Rock, Ark. (C. Floyd Huff, of Hot 
Springs, Ark., and E. L. McHaney, of Little Rock, Ark., on the brief), 
for plaintifï in error Spear. 

X. O. Pindall, of Little Rock, Ark., for plaintifï in error Porter, 

<3K3For other caseB see EEUne tapie & KBY-NX7MBKR in ail Key-Numbered Dlgesta & Indexes 
■' 'Rehearlng denled January 31, 1918. 
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W. H. Martin, U. S. Atty., of Hot Springs, Ark. (W. H. Rector, 
Asst. U. S. Atty., of Little Rock, Ark., on the brief), for the United 
States. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. Spear and Porter were again convicted of 
fraudulent use of the mails and conspiracy (Pénal Code, §§ 215, 2>7), 
after liaving been awarded a new trial (Spear v. United States, 143 
C. C. A. 67, 228 Fed. 485), and hâve again prosecuted writs of error. 
A description of the fraudulent scheme will be found in our former 
opinion and need not be repeated hère. 

[1] No error was committed in denying Spear a continuance. The 
granting or déniai of a continuance is a matter of discrétion, and is 
not subject to review in an appellate court unless it be clearly shown 
that the discrétion was abused. There was no such abuse by the 
trial court. 

[2] Complaint is made of the admission in évidence of letters of a 
bank transmitting by mail certain drafts and checks to other banks 
for collection and remittance. The drafts and checks had been re- 
ceived from the victims of the fraudulent scheme by those actively 
engaged in conducting it. The latter turned them over to Spear, and 
he delivered them to a local bank for collection. The bank did not cash 
them, but accepted them for collection. Part of the scheme was to 
keep the victims quiescent until reports of payment were received. 
Collection of the drafts and checks was essential to the full consumma- 
tion of the fraud, and the évidence of Spear's guilty assistance was 
sufficient. When he intrusted them to the bank he made it his agent, 
although it was innocent of the fraud. United States v. Kenofskey, 
243 U. S. 440, Z7 Sup. Ct. 438, 61 L. Ed. 836. The drafts and checks 
were drawn on banks in distant cities. The custom among banks, 
almost invariable, is to forward such collection items by mail with 
letters of transmittal, and Spear must hâve known the local bank 
would follow the ordinary course in the absence of instructions to 
the contrary. When the bank deposited the letters of transmittal in 
the mails, Spear, in légal effect, caused them to do so. United States 
V. Kenofskey, supra. 

[3] Complaint is also made that the trial court in charging the jury 
commented upon the absence of witnesses to identify the men who, 
in a short period of time, gave between $30,000 and $40,000 of such 
drafts and checks to Spear. We see no objection to the remarks 
of the court. They were addressed largely to the efforts of Spear, 
who did not testify, to show by évidence, that was unsatisfactory 
in both source and probative value, that his connection with the drafts 
and checks was casual, innocent, and in an ordinary way. A state 
of facts tending to incriminate him had been shown, and when he 
undertook to explain it his neglect to produce existing satisfactory 
proof peculiarly within his power was a proper subject of comment 
by the court if none was made on his own failure to testify. Graves 
v. United States, 150 U. S. 118, 14 Sup. Ct. 40, 37 L. Ed. 1021. The 
case of Perara v. United States, 136 C. C. A. 623, 221 Fed. 213, is 
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not in point. There the évidence that was not produced by the ac- 
cused was expert testimony as to the authorship of certain handwrit- 
ing. There was no presumption that the handwriting was that of the 
accused, and no incriminating state of facts with respect to it imposing 
upon him the burden of affirmative explanation. Furthermore, the 
jjroduction of the expert testimony was equally within the power of 
the prosecution. It was held that the effect of the charge was to cast 
npon the accused the burden of proving his innocence. 

[4] The contention that the fraudulent scheme was complète whcn 
the drafts and checks were received from the victims, and that Spear 
could not hâve made himself a party to it by subsequently aiding 
in their collection, is answered by our former opinion and by United 
States V. Kenofskey, supra. Such of the spécial instructions request- 
ed and denied as were in proper form and embodied correct statements 
of the law were sufficiently covered by the gênerai charge. There is 
nothing else in the assignments of error requiring notice. 

The sentences are affirmed. 



IIUNï et al. V. ORR et al. 

(Circuit Court of Appeals, Eightli Circuit. Octobor 20, 1917.) 

No. 4803. 

J. TCUSTS ®=3l0:i(4) — CONSÏRUCTIVB ÏRITSTS — AtïOKNEY.S. 

Défendants, attorueys at l:iw, to wliom au incorjjoi'ated collection aseu- 
cy sent for collection an accouut, reduced the .'^anie to judf^ment. Prac- 
tically the .sole asset of the judî^ment debtor was a statutory rlght of re- 
deiuiJtlou from foi'eclosure sale of liis half interest lu ininlng property 
which was suljject to a mortgage of .$30,(X)0. Three nionths of the debt- 
or"s perlod of redeujptlon had expired when the judgment was obtalned, 
and, whlle the holders of several judgment liens were successively en- 
tltled within short periods to redeeni in case the right was not exercised 
by the debtor, it would require payment of uearly it;45,00O for the holders 
of the juâgment to redeem. Less than a nionth after rendition of the 
judgment défendants purchased it from their clients, recelvlug an asslgu- 
ment, and two weelis later they wrote the collection agcncy from which 
they received the claim a letter, which, taken in connection, with the 
prier correspondence, sufflclently Informed their clients of the fact.s in 
the case. At this time défendants offered to reasslgn the judgment upon 
a refund of the amount paid, plus their fées. HeUl, that as comiAainants. 
the clients, declined, through the eollectloxi agency défendants' offer, 
they cannot, défendants haviug redeenied tlm property and thus aci|ulred 
title by use of the judgment, bold défendants as trustées on the theory 
that they misrepresented the value and collectibility of the judgment, for 
défendants acquired title onlj- through a séries of errors by third persous.. 

2. Trusts <S= 103(4) — Gonstructive Trusts — Information. 

"Where the jiroposal and Information contained lu défendants' letter 
offering to reasslgn the judgment was conimunicated to comi)lainants, 
the judgment creditors, a trust could not be i)redlcated on the theory 
that the collection agency was no longer coniplainants' représentative; 
the judgment having been previously assigued, and that information to it 
was not information to complainants. 

Appeal from the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

<S=3For other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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Suit by Robert W. Hunt and others against Charles N. Orr and 
others. From a decree for défendants, complainants appeal. Af- 
firmed. 

William D. Bailey, of Duluth, Minn. (Oscar Mitchell, Jed. h- Wash- 
burn, and Albert C. Gillette, ail of Duluth, Minn., on the brief), for 
appellants. 

Frank B. Kellogg and William G. White, both of St. Paul, Minn. 
(Théodore Hollister and C. C. Haupt, both of St. Paul, Minn., on 
the brief), for appellees Charles N. Orr and others. 

John W. Gilger, of Minneapolis, Minn., for appellees Charles N. 
Spratt and others. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This is a suit by Hunt & Co. of Chicago, 
111., to charge Orr, Stark & CoUett, a firm of attorneys at law at St. 
Paul, Minn., and others, as trustées for them of a half interest in a 
mining property in Northern Minnesota, and for an accounting, upon 
the ground that the défendant attorneys purchased from them a judg- 
ment, while the relation of attorney and client existed, by misrepre- 
senting its value and collectibility, and afterwards used the judgnient 
in acquiring the property in question. The trial court entered a de- 
cree for the défendants on the merits, and the plaintiffs appealed. 

[1] The case is within a narrow compass of fact. The plaintiffs 
had an account against one Sauntry of Minnesota, who was consider- 
ably involved in debt. They sent it to an incorporated collection agency 
in Chicago for collection, and the latter sent it to Orr, Stark & Col- 
lett who brought suit in the name of plaintiffs, and recovered judg- 
ment for $741.38. The judgnient was rendered December 19, 1910. 
Practically the sole asset of Sauntry, the judgment debtor, was a 
statutory right of rédemption from a foreclosure sale of bis half 
interest in the mining property under a mortgage for $30,000. His 
period of rédemption was 12 months from the sale, 3 of which had 
expired when plaintiffs' judgment was obtained. There were also 
several judgment liens on the property, the holders of which were un- 
der the Minnesota statute successively entitled within short periods 
to redeem if no rédemption was made by Sauntry. If Sauntry redeem- 
ed, his property automatically became subject to the judgments. The 
amounts of the foreclosure sale and the judgments ahead of the plain- 
tiffs' aggregated about $44,000, which plaintiffs would bave had to pay 
if they redeemed. 

On January 10, 1911, the défendant attorneys purchased the plain- 
tiffs' judgment for $275, and took an assignment of it. In the fall 
of that year, having secured financial aid, and Sauntry having failed 
to redeem, they utilized their position as judgment creditors by re- 
deeming from the foreclosure sale and prior liens ; and eventually, 
after considérable litigation in the courts of Minnesota, they secured 
an affirmance of title in them to the Sauntry property. Orr v. Sut- 
ton, 119 Minn. 193, 137 N. W. 973, 42 L. R. A. (N. S.) 146; Id., 127 
Minn. 37, 148 N. W. 1066, Ann. Cas. 1916C, 527. The property was 
worth much more than the money they invested. If the case stood as 
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at the time the judgment was purchased, there would be grave rea- 
son for plaintiffs' contention that the attorneys did not perform the 
duty imposed by their fiduciary relation of fully and fairly disclosing 
what they knew of the value and coUectibility of the judgment. But 
two weeks later, January 25, 1911, they wrote the collection agency 
îrom which they received the business a letter which wt think, taken 
in connection with the prior correspondence, contained suffîcient infor- 
mation. They also ofifered to surrender the assignment upon a refund 
of the amount paid for it, plus their fées in the case. The collection 
agency advised them that the plaintiffs regarded the matter as closed, 
and that it did not think it advisable to reopen it. We need not con- 
sider whether this letter was an admission of previous fault, and re- 
sulted from the wiser counsel of a member of the firm who had not 
theretofore actively participated in the transaction, or was due to a 
realization of a greater value of the judgment or to some other cause; 
for the fact remains that there was an offer to restore the original 
status, and ail the information was given that could reasonably hâve 
been required in the relation and the circumstances. In declining the 
offer the plaintiffs were undoubtedly influenced by the necessity of 
putting up temporarily over $40,000 to gain the différence of the f ew 
hundreds between the amount of their judgment and the amount paid 
them for it. That necessity was unavoidable, and it was enough to 
deter them. We put aside what happened at the rédemptions about 
8 months afterwards. The chance of obtaining title to the valuable 
property by use of the judgment was too negligible, too remote to be 
a factor of value. If the large rédemption fund were raised, it might 
hâve been expected to force the payment of the small judgment by 
others interested, but more than that was not reasonably conceivable 
at the time. That it resulted as it did was due to a séries of errors 
by those who were dealing too narrowly and technically with Sauntry's 
judgment debts. 

[2] It is contended that the letter of January 25th to the collection 
agency should not be regarded because the connection of the agency 
with the matter ceased when the judgment was assigned on January 
lOth ; that the affair was closed and the agency was no longer the 
plaintiffs' agent or représentative. As to this défendants invoke the 
doctrine of Hoover, Assignée, v. Wise, 91 U. S. 308, 23 L,. Ed. 392, 
and say that as the plaintiffs intrusted the business to the collection 
agency and the latter employed the attorneys and conducted with them 
ail the material correspondence about the suit, the judgment, the as- 
signment, etc., the collection agency, not the plaintitïs, was the client 
of the attorneys. We need not détermine this, because we approve 
of the finding of the trial court that the substance of the letter of 
January 25th was communicated from the collection agency to the 
plaintitïs, and that the latter, sufficiently advised of the situation, de- 
cided to let the matter rest as it was. 

The decree is affirmed. 
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GIJITERMAN BROS. v. FINCH, VAN SLYCK & IVIeCONVILLE. 

(Circuit Court of Appeals, Eighth Circuit. September 10, 1917.) 

No. 4903. 

Patents <@=3328 — Validity — Infjîinoeiient. 

Patent No. 1,016,214, for a knlt collar pièce to be sewn into the collar' 
baiid of coats, and whieh, when fastened, toolv the form of a truncated cône, 
flttlng the neck snugly at the top, which was inade l).y a tuck stltch. the 
tension of the yarn being changed durinfî process of knltting, held to 
show invention, but to be llmlted to that particular stitch, and not to be 
infringed by defendant's collar, knit on a différent machine. In -which 
several différent stitcbes were used. 

Appeal from the District Court of the United States for the District 
of Minnesota ; Wilbur F. Booth, Judge. 

Bill by Guiterman Bros. again.st Finch, Van Slyck & McConville. 
From a decree dismissing the bill, complainant appeals. Affirmed. 

Amasa C. Paul, of Minneapolis, Minn. (Arthur P. Lothrop, of St. 
Paul, Minn., on the brief), for appellant. 

John E. Stryker, of St. Paul, Minn., for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. Appeal from decree dismissing bill for in- 
fringement of patent No. 1,016,214. The article sought to be pro- 
tected was a knit collar pièce, which was made to be sewn into the 
collar band of coats, and when fastened took the form of a truncat- 
ed cône fitting the neck snugly at the top, thus excluding air and cold. 
The appellee, in its manufacture of coats, uses a knit pièce which per- 
forms the same gênerai functions. 

The broad claim made by appellant is that its patent covers ail knit 
devices which may be readily secured to coat collars and having an 
outer or exposed edge fitting snugly and elastically to the neck. The 
appellee dénies that there is anything novel in appellant's product, but 
if there be any novelty it is not in the resuit accomplished by the knit 
collar, but in the manner in which that resuit is reached through a 
particular method of knitting the fabric, and that the method in 
question is not used in the manufacture of appellee's collars. The 
trial court found that there was novelty in appellant's collar, but that 
such should be confined to the method of knitting, and also that this 
method was not employed in appellee's collar. 

The prior state of the art reveals clearly that a variation in the 
snugness of knit garments to fit différent parts of the body as the 
neck, wrists, and waist, has been long in use. This variation was 
accomplished in course of knitting by a change in the kind of stitch 
used. Thèse changes were based on a différence in the amount of 
yarn consumed. There were three différent kinds of stitches which 
could be thus combined; the cardigan, half -cardigan, and tuck stitch- 
es. The smaller the amount of yarn used the greater the contrac- 
tion and elasticity, so that starting with a cardigan stitch and pro- 
ceeding through the half-cardigan and tuck stitches, a garment could 

(gzzsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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be produced which would outline a broken truncated cône of three 
zones. Such a garment would clearly show the zone of each kind 
of stitch and a noticeable différence in the thickness of the fabric 
for each zone. Thèse garments wcre knit on a tubuhir machine. The 
cylinder thus knit could then be eut, the eut edges bound and a col- 
lar made. 

The appellant made its coUar by using only one kind of stitch, 
the tuck stitch. It accompiished tlie narrowing effect by changing 
the tension of the yarn during the process of knitting. The tighter 
the yarn the more contracted and elastic would be the fabric. By 
this method it could form a pièce of fabric of innumerable pro- 
gressively narrowing zones smoothly running into each other, of the 
same thickness and of progressive degrees of tension or elasticity. 
It was knit on a flat machine, thus requiring no cutting or binding of 
edges. 

The article produced by appellant, while entering an old field 
with an old material, is a distinctl)' superior article, in that it is of 
better appearance, better responds to the demands of the situation, 
and is more economical in its use of material. It is therefore novel. 
But its novelty is solely due to the method of its manufacture. That 
is the contribution to the art. It is covered by the patent, is entitled 
to protection, and at the same time marks the boundaries of the in- 
vention. 

There is no claim that the collars of appellee are made by this 
method. Therefore the trial court was correct in its resuit and its 
reasoning, and the order dismissing the bill is affirmed. 



COHN, IlISSMAN & CO. v. HICKEY-FREEMAN CO. 

(District Court, W. D. New York. July 2, 1917.) 

No. 140-B. 

1. Patents <S=>328 — Validity — AxTiorPATioN. 

Colm and Weiner patent, No. 1,121,.5,S1, for an improved process for 
cutting and fitting wearlng apparel, oonslstlng of cutting and working 
and seamlng together two pièces of striped or pattemed cloth, keeping tlie 
stripes or i)atterns in piirallelism with the seam line so tliat the.v will 
follow longitudinally the curves of the body to be fitted, heUl invalld for 
want of novelty. 

2. Patents <S=37 — Vamdity — Novelty — "Patentabiuty." — — — . 

Tlie patent law does net require that an article itself produced by a 
process should be new, since "patentability" exists in a ne\v process for 
producing an old resuit. 

[Ed. Note. — For other définitions, see Words and Phrases, Patentability.] 

3. Patents ®=»7 — -"Invention" — What Constitutes. 

It is not invention for a patentée to merely carry forward an old pro- 
cess, describing it in new terms and adapted équivalent modes under con- 
ditions recogriized as possible within the knowledge of any mechanic. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Invention.] 

«Sz^For other cases see same topic & KWY-NUMBER In ail Key-Numbered Dlgests & Indexes 



COHN, EISSMAN <fc CO. V. HICKBT-FKEEMAN CO. 257 

4. Patents <S=49 — VALiDrrY — TJtilitt. 

Where demand for clothing made accordlng to complalnant's patented 
process resulted from extensive advertising, such demand does not show 
utllity or invention. 

In Equity. Bill by Cohn, Rissman & Co. against the Hickey-Free- 
man Company. Bill dismissed. 

George S. Fines and Arthur H. Boettcher, both of Chicago, 111., for 
plaintiff. 

Church & Rich, of Rochester, N. Y. (Wile, Oviatt & Gilman, of 
Rochester, N. Y., of counsel), for défendant. 

HAZEL, District Judge. The spécification of the Cohn and Weiner 
patent, No. 1,121,581, dated December 15, 1914, for an improved. pro- 
cess for cutting and fitting wearing apparel, states that the process con- 
sista of cutting and working and seaming together tvvo pièces of striped 
or patterned cloth, keeping the stripes or patterns in paralleHsm with 
the seam line so that they will follow longitudinally the curves of the 
body to be fitted. According to the patentées, in making fitted coats 
it was customary to eut the inner edges of the back halves curved, 
with the resuit that in striped or patterned material the back seam 
was intersected with lines forming darts, which gave to the coat a 
crude appearance. They therefore proposed to parallel the stripes 
or patterns with the back seam: (1) By cutting the material for the 
back halves straight at the inner edges and parallel with the pattern ; 
(2) by shrinking at the armpits to f orm shoulder blade pockets ; (3) 
by drawing in or shrinking adjacent the armholes to further throw out- 
wardly the upper portion of the cloth above the armpit line ; and (4) 
to draw the material outwardly just above the waist by stretching along 
the outer edge at the waist line, and then to shrink out the resulting 
wrinkles or puckering of the cloth. The spécification also states that 
after completing the second and third steps just specified the inner 
edge of the back half "will hâve the proper curvature, but the cloth 
above the vent line will hâve to be thrown back to give the proper 
angular position to this edge." The défenses are, invalidity, prior 
use, and noninfringement. 

[1-3] Plaintifï concèdes at the outset that matched back f orm- fit- 
ting coats were not novel in the custom tailoring art, but contends that 
in the ready to wear industry only form-fitting coats of the mismatched 
kind — those having converging longitudinal stripes or patterns — were 
in the market at the date of the invention, and that its method of 
making coats, though not limited to ready to wear coats, was new 
and novel and resulted in a better appearing garment. 

The primai questions are whether the combination, including as an 
essential élément the shrinking of the cloth at predetermined sections 
adjacent the armholes in order to curve the center seam, after drawing 
in the cloth or a section at the outside of the half below the armpits 
for making a hollow for the shoulder bade, was a new combination, 
and whether a new resuit was attained thereby. The claims disclose 
the process, while the spécification points out the feature which the 
patentées contend differentiates their process from prior processes 

^saFoT ottaer cases see same topic & KSY-NUMBER In ail Key-Numbered Digests & Indexe* 
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of custom tailors, référence being made to the drawings. The involved 
claims read as foUows : 

"1. The herein described process of eutting and fltting from striped or 
patterned cloth the two halves of a coat baclc, which consists in flrst cuttihg 
each half above the vent Une along a stralght line parallel with the stripes or 
pattern Une, then shrinking the cloth aï predetermined sections adjacent the 
outer edge to ourve the upper part of the pièce outwardly to the desired seam 
curvature, then stretchiug a section adjacent the outer edge to throw the 
part above the vent Une inwardly to get the desired angle of the seani euge 
with référence to the part below the vent Une, and tlieu sewing the curved 
edges of the halves together. 

"2. The improved process of cuttlng and shaping patterned cloth to form 
the back half of a garment which consists in flrst eutting a pièce with the 
inner seam edge stralght and parallel with the pattern Unes and the upper 
and oûter edge in accordance witli the neck, shoulders, arm, and walst, then 
drawing in a section of the cloth adjacent the outer edge below the armpit by 
shrinking the material to throw the part above the armpit otitwardly to effect 
curvature of the seam edge, then drawing In the section adjacent the armhole 
by shrinking the material to further throïc ont the part above the armpit line 
and to bring the seam edge to the desired curvature, then stretching the sec- 
tion adjacent the outer edge at the waist to throw the part above the section 
inwardly, then taking in and smoothing out by shrinking the wrinkles caused 
along the seam edge by such stretching." 

The novel éléments said to be embodied in the claims I hâve itali- 
cized. If the contentions of the plaintiff are sound and such claims 
are valid, a practical domination by the plaintiff of the production by 
wholesale tailors of form-fîtting matched back coats now extensively 
worn by men and boys will resuit. Therefore the évidence pro and 
con bas been carefully considered and the conclusion bas been reached 
that the process under considération does not disclose any patentable 
différence over the prior process practiced by custom tailors for a 
number of years before the patent in suit in matching backs in form- 
fitting coats, and in my opinion such prior process was adaptable to the 
ready to wear industry. Even though the patentées were the first 
to adapt their spécifie method to form-fitting coats or striped or pat- 
terned material, only such slight changes or modifications were involved 
as would occur to the ordinarily skilled tailor, and did not call for in- 
vention. It is true that the patent law does not require that an article 
itself produced by a process should be new, since patentability exists 
in a new process for producing an old resuit. 30 Cyc. 823. But the 
mode of opération in question in a strict légal sensé was not novel 
or new. 

Generally to manipulate two pièces of cloth by stretching and shrink- 
ing at différent points, to wit, the shoulder, the neck, and the inner 
and outer edges of the seam at the waist line to produce a form-fit- 
ting garment, was an expédient as old as the tailoring art ; and it is 
not believed to bave been diffîcult, at the time of the conception in 
suit, to produce by known steps a form-fitting coat of striped material 
in which the stripes ran parallel and did not converge at the back seam. 
In some of the ready to wear coats of striped material the lines, as 
heretofore stated, intersected the back center seam, but that was due, 
I think, to haste, ignorance, and carelessness on the part of those 
making ready to wear garments, and not to lack of knowledge by ail 
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tailors as to how to make a form-fitting matched back coat. The 
patentées' method of shrinking the cloth at certain sections near the 
armhole to throw the cloth outwardly for the shoulder blade and 
further shrinking to curve the inner edge were steps famihar to the 
art. 

Plaintiff claims that prior to the time of the patent in suit tailors, 
in making form-fitting matched back coats, shrunk for blade hoUow 
only, and not to curve the upper part of the back half , but in my mind 
the shrinking to obtain a blade pocket resulted in curving the back 
seam. The patentées merely carried forward an old process, de- 
scribing it in new terms and adapting équivalent modes or steps "un- 
der conditions recognized as possible, within the knowledge of any 
mechanic, but not previously stated in language," but this was not in- 
vention. Berardini v. Tocci (C. C.) 190 Fed. 329. As said in Burt v. 
Evory, 133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 647, by Mr. Justice 
Lamar in quoting from the opinion delivered by Mr. Justice Swayne 
in Smith V. Nichols, 21 Wall. 112, 22 L. Ed. 566: 

"But a iiiere carryin}; t'orward or iiew or more extended application of the 
original thought, a change only In fcjrni, proportions, or degree, the substitu- 
tion of équivalents, dolng sulistantially the same tliing in the same way, by 
substantially the sanie nieans, wlth better results, Is not such invention as 
will sustaln a patent. Thèse rules apply alike, whether what preceded was 
covered by a patent or rested oïdy in public Icnowledge and use." 

A few références to the testimony in support of the views herein 
expressed will sufiice. The witness Cohn substantially testified that 
in making form-fitting matched back coats he took a hoUow-backed 
pattern and straightened up the back seam, cutting the material by 
the straightened pattern, that he then sewed the parts together and 
shrunk them until they conformed to the hollow-backed pattern. Pin- 
gitore swore that he had made a number of "whole back coats" and 
"two-piece back coats" of striped material ; that he shrunk and stretch- 
ed the material at the center, sides, and waist line, stretching the side 
seam and shrinking the center line to make it foUow the curve of the 
spine. 

Weiner testified that for the past 30 years he had, at various times, 
made matched back form-fitting coats by cutting the back seam straight 
and by stretching at the side seam and shrinking at the inner seam 
at the waist line and by shrinking at the armpit, that this was the 
method used, not only in custom tailoring, but also in ready to wear 
manufacture, and that the object was to get a curved seam, but 
to bave the stripes run parallel with the seam. The witness Scott 
illustrated the manner in which the back halves of coats were treated 
(see Exhibits E and F), and while Exhibit F indicates a longitudinal 
stretching of the back and Exhibit E an all-shrinking method with- 
out any stretching, bis testimony in its entirety indicates that shrink- 
ing around the armhole was a familiar step in forming the blade 
pocket and in obtaining rounded shoulders. In the American Tailor 
and Cutter, dated May, 1908, there is described a method for cutting 
striped flannel in such a way as to parallel the lines in the center of the 
back. The article States that the pattern was eut with a straight cen- 
ter seam especially for striped goods, and that the back was stretch- 
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ed at the side seams and shrunk at the center seam to avoid bulging^ 
out at the waist and to impart a médium fit, and Haglund testified 
that he did not refer in the article to shrinking around the armhole, 
as that was required in ail cpats irrespective of the material. 

Other crédible witnesses hâve sworn that they hâve, for many 
years, practiced the principal steps described in the patent in suit in 
making form-fitting coats of striped or patterned material, although 
not specifically claiming that they shrink at the armhole to curve the 
inner edge of the back half. The witness Longo, however, on cross- 
examination said that shrinking at the armhole to make a blade pocket 
swung over the back half of the center seam. The witness Haglund, 
giving similar testimony, referred to a paper pattei^n (Exhibit 35), 
showing a straight inner seam and the effect thereon of shrinking 
and stretching at varions points to curve the center seam at the upper 
part as well as at the waist line. 

[4] Défendant also contended, and évidence is given in support 
thereof, that the use of a center seam in a coat of striped or pat- 
terned material was a matter of préférence, largely governed by 
fashion, as was also the matter of a back with parallel or intersecting 
lines ; but, in my opinion, mismatched back ready to wear coats first 
appeared upon the market, not so much in response to fashion, as 
because they were more easily and less expensively manufactured than 
the matched back garments. The demand arising for matched back 
form-fitting garments was, it is believed, due in a great measure to 
plaintiff's method of advertising by attractively contrasting such gar- 
ments with mismatched back coats. Duer v. Corbin Cabinet Lock Co., 
149 U. S. 216, 13 Sup. Ct. 850, 37 h. Ed. 707. Other contentions 
relating to the invalidity of the patent in question or the insufificiency 
of defendant's proofs to establish prior use need not be discussed, as 
in my opinion such prior use has been satisfactorily shown, and the 
patent in suit is therefore held invalid for want of novelty. 

A decree may be entered dismissing the bill, with costs. 



NORTH AMERICAN CO. v. ST. LOUIS & S. F. R. CO. 

In re COY. 

(District Court, E. D. Missouri, E. D. July 17, 1916.) 

No. 4174. 

1. Railboads <g=161— Liens — Puiobity. 

In 1912 Intervener, wliile a passenger on tlie cars of the défendant rail- 
road Company, was injured in tlie state of Missouri. May 2, 1913, lie 
brouglit an action in tlie circuit court of Arlv;ausas against tbe railroad 
Company to recover damages for his injuries, recovering judgment July 
2d. May 28, 1913, on a creditors' bill flled in the fédéral District Court 
against tlie railroad company, receivers of ail the property of the Com- 
pany were appointed and Innnediately took possession. Sand. & H. Dig. 
§§ 6251, 6252 (Kirby's Dig. § 6661), provides tliat every person who shall 
sustain loss or damage to person or property from any railroad shall hâve 
a lien on the roadbed, buildings, equipinent, income, franchises, and ail 
other appurtenances of such railroad superior and paramount to that of 

<g=For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digesta & ludexu, 
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ail persons iiiterested in tlie railroad, as managers, lessees, inortgagees, 
trustées, and beneficiaries under trusts, but such lien shall not bo effectuai 
uiiless suit be brought within one year after it occurs. Held tliat, inter- 
vener haviiig sued witbin one year after bis lien attaehed, such lien, hav- 
ins boen reduced to judiïment, could nof be defeatcd on the ground that 
judgment was not recovered until after the appointnient of receivers; the 
lien inliering, not in the judgment, but in the loss or damage. 

2. EAILROAD.S ®=3l61 — ^LlENS— Stattjte. 

The lien given by the statute was not llmited to citizens and résidents 
of Arkansas, and intervener, having instituted action in the circuit court 
of Arkansas, was entitled to the lien, though the accident occurred in 
Missouri. 

3. E-iiLHoADS <S=3l71(8) — Liens— Pbiobitie,s. 

TJnder Sand. & H. Dig. §§ 6251, 6252 (Kirby's Dig. § 6661), declarlng that 
every ])erson \yho shall sustain loss or damage to person or property from 
any railroad shall hâve a lien therefor upon the roadbed, buildings, equip- 
nie]it, etc., superior to that of mortgagees, trustées, and beneficiaries un- 
der trusts, the lien given. one injured is superior to the claims of mort- 
gagees whose mortgages w(;re placed on the railroad company's property 
after enactment of the statute. 

In Equity. Bill by the North American Company against the St. 
I^ouis & San Francisco Railroad Company, on which receivers were 
appointée!. Pétition of J. h- Coy for intervention, praying the payment 
of the amount of his judgment against the défendant railroad Com- 
pany. On exceptions to the report of the spécial master. Exceptions 
sustained, and claim declared a lien and directed paid. 

Pace, Seawell & Davis, of Little Rock, Ark., for intervener. 
W. F. Evans and E. T. Miller, both of St. Louis, Mo., for défendant. 
Nagel & Kirby and Allen C. Orrick, ail of St. Louis, Mo., for trus- 
tées. 

SANBORN, Circuit Judge. On August 17, 1912, J. L. Coy, while 
riding as a passenger upon the cars of the St. Louis & San Francisco 
Railroad Company, was injured at Chaffee, in the state of Missouri. 
On May 2, 1913, he brought an action in the circuit court of Crawford 
county, Ark., against the railroad company, to recover damages for 
his injuries. On May 28, 1913, upon a creditors' bill, filed in this court, 
against the railroad company, receivers of ail the property of the com- 
pany were appointed, who immediately took possession thereof and 
hâve since been administering that property. On July 2, 1913, a judg- 
ment was rendered in the circuit court of Crawford county in favor of 
Coy and against the railroad company for $18,000, which was subse- 
quently affirmed on June 1, 1914, by the Suprême Court of the state of 
Arkansas. St. Louis & San Francisco R. R. Co. v. Coy, 113 Ark. 26.5, 
168 S. W. 1106. 

Prior to the time when any of the mortgages upon the property of 
the Frisco Company were made, and ever since, there has been a statute 
in Arkansas which provides that every person who shall sustain loss or 
damages to person or property from any railroad for which a liability 
may exist at law shall hâve a lien therefor upon the roadbed, buildings, 
equipments, income, franchises, and ail other appartenances of said rail- 
road, superior and paramount to that of ail persons interested in said 

®=3For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexe^l 
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railroad as managers, lessees, mortgagees, trustées, and beneficiaries un- 
der trusts or owners, but such lien shall net be effectuai unless suit 
shall be brought upon the claim within one year after it accrued. San- 
dels & Hill's Digest of the Statutes of Arkansas, §§ 6251, 6252 ; Kirby's 
Digest, § 6661. Mr. Coy bas presented to this court bis application 
for payment of bis judgment out of the income or out of the proceeds 
of the property of the railroad company in préférence to the creditors se- 
cured by the mortgages upon the property. The master was of the 
opinion that be was entitled to no préférence, because he obtained no 
judgment until after the receivers were appointed in this court and the 
property was segregated and placed in their charge. It is also contend- 
ed that Coy is entitled to no lien upon the property of the railroad com- 
pany in Arkansas superior to that of the bondholders secured by the 
mortgage, because the statute giving the lien is a local statute of that 
State, which was not enacted for the benefit of nonresidents thereof, 
and because the accident upon which Mr. Coy's judgment is founded 
occurred in the state of Missouri, and not in the state of Arkansas. 

[1] But under this statute of Arkansas the lien granted inheres, not 
in the judgment, but in the loss or damage to the person or property 
from the railroad, for which a liability may exist. This loss or dam- 
age to Mr. Coy, for which the liability of the railroad company existed, 
occurred in August, 1912, and from that time, in the opinion of the 
court, the lien upon the property of the railroad company existed. It 
is true that the continuance and the enforcement of the lien was condi- 
tioned by the commencement of a suit by Mr. Coy upon the cause of 
action within one year after that cause of action accrued and after the 
lien attached. But that is immaterial now, because he commenced bis 
action within the year, and before the suit was commenced in this court 
for the appointment of the receivers and the administration of the es- 
tate. 

[2, 3] Nor was the benefit of the statute or the remedy granted under 
it limited to the citizens and résidents of Arkansas, or to those who sus- 
tained damages within that state. The statute is broad, simple, and com- 
prehensive. It provides that every person who shall sustain loss or 
damage to person or property from any railroad, for which a liability 
may exist at law, shall bave the lien. In the opinion of the court Mr. 
Coy is entitled to a lien upon the property of the Frisco Railroad Com- 
pany situated in the state of Arkansas from the time of his injury in 
August, 1912, to the présent time, prior in right and superior in equity 
to the claims of the parties secured by the mortgages upon the prop- 
erty, ail of which were placed there after the Arkansas statute was en- 
acted. Southern Railwav Co. v. Bouknight, 70 Fed. 445, 446, 450, 17 
C. C. A. 181, 182, 186, 30 L. R. A. 823 ; Central Trust Co. v. Railroad 
Co. (C. C.) 65 Fed. 257, 260, 262; Railway Co. v. Frazier, 139 U. S. 
288, 11 Sup. Ct. 517, 35 L. Ed. 196 ; Thompson v. St. Paul City Ry. Co., 
45 Minn. 13, 47 N. W. 259. 

It is accordingly ordered that the fourth, fifth, sixth, and ninth ex- 
ceptions to the report of the master be, and they are hereby, sustained, 
and it is further ordered and adjudged that the claim of the inter- 
vener, Coy, for payment of the amount of his judgment and interest, is 
secured by a lien under the statute of Arkansas upon the property of 
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the Frisco Railroad Company in Arkansas, dating from August, 1912, 
prior in time and superior in equity to the liens of the varions mort- 
gages upon this property, that the said claim is hereby allowed as a 
preferential claim, and the receivers are hereby ordered and directed 
to pay it out of the income of the property now in their hands, and that 
in case such payment is not made on account of an appeal herefrom, 
or otherwise, that then, in case this order and decree shall be affirmed, 
the purchasers at the foreclosure sale herein shall take the property sub- 
ject to said lien, shall by such purchase assume the payment of this 
claim, and that upon the affirmance of this order they shall forthwith 
pay it. 



Ex parte CALLOWAY. 
(District Court, II. D. Alaliama, N. D. at Montgomery. Novetnber 13, 1917.) 

ARMT and NaVY (S::=>20 — MtMTARY SERVICE — CUSTODY. 

Petitioner, wJio duly reslstorecT as required by National Conscription 
Act May 18, 191T, e. 15, wa.s drawn for military service, duly examined, 
and accepted. On Octolier 2.S, 1917, petitioner waa directed by tlie local 
board of the draft body having custody of his registratlon papers to re- 
port to the office of the board on October 29th for transportation to one of 
the mobilisation cam]is of the National Army. Petitioner failed to report, 
boing in custody uiider an indietnient found October 18, 1917, charging him 
■with burglary and petit larceny. November 2d he pleaded guilty to the 
offense of petit larceny, an offense involving moral turpitude, and was 
fined, biùng committed to worlv out the fine and costs. A few hours there- 
after petitioner made application for writ of habeas corpus, alleglng that 
he was illegally restrained of his liberty by the state authorities, and 
praying that he lie delivercd into the custody of the local board for mili- 
tary service. Hclû, in view of the rulings of the provost marshal gênerai, 
petitioner liaving been convicted of an offense involving moral turpitude 
and liaving been taken into custody by the state authorities before he 
was re(iuired to report to the local board and before he became a soldier, 
he is not entitled to lie dischargcd froni the custody of the state authori- 
ties, though liahle for military service at the expiration of his imprison- 
ment. 

In the matter of the pétition of Phil Calloway for writ of habeas 
corpus. Writ denied. 

J. W. Brassell and L,. A. Sanderson, both of Montgomery, Ala., 
for petitioner. 

Wm. T. Seibels, Co. Sol., of Montgomery, Ala., for respondent 
sheriff. 

HENRY D. CLAYTON, District Judge. The facts necessary to 
an understanding of the question presented hère for décision are with- 
out dispute. The petitioner v^'as duly registered as required by the Na- 
tional Conscription Act. Act Cong. May 18, 1917. He was drawn for 
service in the army provided for in said act, duly examined, and ac- 
cepted. On October 23, 1917, he was ordered by the local board of 
Montgomery, the draft body having custody of his registration papers, 
to report at the office of that board on October 29, 1917, for transpor- 
tation to one of the mobilization camps of the National Army. 

©ssFor otber cases eee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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Petitioner failed to report at the office of the local board as ordered, 
for on that date he was confined in the jail of Montgomery county un- 
der an indictment found October 18, 1917, charging him with burglary, 
a felony, and petit larceny, a misdemeanor. On November 2, 1917, 
he appeared in the circuit court of Montgomery county, waived a jury, 
and in open court pleaded guilty to the offense of petit larceny, an of- 
fense involving moral turpitude, and was fined $25 and costs, and peti- 
tioner is now held in jail under a sentence of 57 days to work out the 
fine and costs as provided by the Alabama law. 

A few hours after petitioner's conviction in the state court, and on 
the same day, he made application for the writ in this case, alleging 
that he was being illegally restrained of his libcrty by the state author- 
ities, and praying that he be delivered into the custody of the local 
board of Montgomery for military service in the National Army of 
the United States. 

It will be noted that the pétition for the writ in this case is not filed 
by the local board of Montgomery claiming custody of Calloway, nor 
is it filed by any représentative of the United States Army. It is filed 
by Calloway himself, in his own name and in his own behalf, and he, 
the petitioner, whose application for the writ shows. he is not entitled 
to his own custody, alone asks to be discharged from the custody of the 
state authorities. 

Eleven days before the date he was to report to the local board, and 
before he actually became a soldier of the United States, he was indict- 
ed in a court of compétent jurisdiction, and later, on his own plea, con- 
victed, of an offense involving moral turpitude. Under thèse facts and 
circumstances, the court is of opinion that the petitioner is not entitled, 
on his own application, to be released from the custody of the state 
autliorities, who hold him under a valid judgment of conviction in a 
court of compétent jurisdiction for an offense involving moral turpi- 
tude, and not for any offense committed in the performance of his duty 
as a soldier of the United States. 

In passing, it may be noted that this ruling is in consonance with the 
view taken by the provost marshal gênerai in No. 5 of the Compiled 
Rulings of that office, paragraph (e), wherein it is stated that a person 
convicted of a misdemeanor is not entitled to exemption from draft on 
that ground; but, "if the person called is serving a term, unless the 
authorities release him, he will be required to serve after the expiration 
of his term." When the application for the writ in this case was filed, 
petitioner was held under a valid judgment of a court of compétent ju- 
risdiction, and, in effect, was serving a term. 

The petitioner, on his own application and under ail the facts and 
circumstances of this case, is not entitled to be discharged. His appli- 
cation for the writ will therefore be denied, and petitioner, Calloway, 
will remain in the custody of the state authorities. An order will be 
accordingly entered. 
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CONNECTICUT GENERAL LIFE INS. CO. v. WELDON et aL 

(District Court, M. D. Alabama, N. D., at Montgomery. November 24, 1917.) 

No. 227. 

L MoETGAGES <S=»126 — Desceiption — Pkopebty Incltjdbd. 

Where the wrltten application for a loan signed by défendant showed 
that a part of the property wliieli he agreed to mortgage was hls bome- 
stead, whlch he occupled and on which was located bis résidence, etc., 
the mortgage, which did not describe the quarter section on wbicb was 
located défendants' homestead, yet stated that it embraced defendant's 
home place, and that each and every part of such place was conveyed, 
whether particularly described or not, included tbat portion of the land 
on which was located defendant's homestead. 

2. Homestead <®=5l33 — Canceuation of Conveyance — Burden of Pnoor — 

Fbaud. 

Where the terms of a mortgage Included défendants' homestead, de- 
fendants had the burden of proving tbat they were misled and deceived 
into signing It, and tbat it was obtained througb fraud or misrepresenta- 
tion of the mortgagee's agent. 

3. MoETGAGEs ig=5£)6, 597 — Foebclostjre — Rédemption. 

Under Code Ala. 1907, §§ 5746, 5747, respectlvely declarlng that where 
real estate is sold under any deed of trust or power of sale in a mortgage, 
It may be redeemed by the debtor from the purehaser within two years 
thereafter in the manner foUowing, and that the possession of the 
land must be delivered to the purehaser within ten_days after sale thereof 
by the debtor if In hls possession or any one holding under him by privity 
title on written demand by the purehaser, a debtor, unless he surrenders 
possession of the land within ten days after written demand, loses hls 
right to rédemption. 

4. MoETGAGEs <S=3596, 597 — Fobeclosuee — Rédemption — Kiqht to Rédemp- 

tion. 

Under Code Ala. 1907, §| 5746, 5747, relating to rédemption of land sold 
under mortgage foreclosure and delivery of possession to purehaser, a 
mortgagor must deliver possession of ail of the land mortgaged upon 
proper demand after sale, and his rétention of a portion of the land 
Included in the mortgage will, where without excuse, forfeit hls right to 
rédemption. 
B. Qdieting Title <S=>7(2) — Cloud on Title — Right or Rédemption. 

A purehaser of land sold under mortgage foreclosure is entitled to hâve 
Quieted his title against the mortgagor's statutory right of rédemption, 
■where the mortgagor by bis refusai to deliver possession of ail of the 
premises within ten days after written demand forfeited his right of ré- 
demption. 

6. CouETS iS=>328(2) — Fedbbal Courts — Jueisdictional Amount. 

Land worth not less than $7,500 was sold to foreclose a mortgage for 
$2,500. The mortgagor having refused to deliver possession of the wbole 
of the mortgaged premises, the mortgagee, which purchased the property 
on foreclosure, sued to quiet its title to that portion of the premises of 
which it had acquired possession against any right of rédemption by the 
mortgagor and inddentally to recover the land, possession of whlch the 
mortgagor had withheld. Held, that though the portion of land wlth- 
held by the mortgagor was worth less than $3,000, a greater sum than 
that amount was involved, the equity of rédemption obvlously being worth 
about $5,000, and hence the fédéral court had jurisdiction. 

7. QuiBTiNG Title ®=550— Suits — Complète Relief. 

A mortgagee having purchased property on foreclosure and having 
been admitted by the mortgagor into possession of ail but a small part 
of the land sued to quiet title to such land on theory that mortgagor, by 

4fe=ïFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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refusing to surrend er possession of whole on (leiiiaiul. lind forfeitod rlght 
of rédemption, held, that, as equity abhors a multipllcity of suits, tliat 
portion of the bill seeklng to recover the laud withheld by tlie iiiortgaKor 
Is not open to objection ou the theory that the mortgngee should not be 
allowed to niaintaln its bill to quiet title to lands not in its possession, but 
the rlglit of the mortgagee to recover the lands withheld must be de- 
terinined so as to give complète relief. 

In Equity. Suit by the Connecticut General Life Insurance Com- 
pany against James W. Weldon and another. Decree for complainant. 

W. A. Gunter, Sr., of Montgomery, Ala., for plaintifï. 
Curry & Walker, of Clanton, Ala., for défendants. 

HENRY D. CEAYTON, District Judge. On April 29, 1916, J. W. 
Weldon and wife, to secure a loan of $2,500 made to them by the 
Connecticut General Life Insurance Company, a corporation and citi- 
zen of Connecticut, executed a mortgage to that company on certain 
land owned by them in Chilton county, Ala., and described in the mort- 
gage as follows : S. W. 14 of S. W. 1/4, Sec. 1 ; N. y, of S. lA Sec. 
2; W. 1/2 of N. W. 14. Sec. 12; N. W. 1/4 of S. W. %, Sec. 12"; and 
S. % of N. W. %, Sec. 2, ail in township 20, range 13 — and the land 
was further described, to quote the language of the mortgage, "known 
as the 'Home Place' of J. W. Weldon, and each and every part of 
said place is hereby conveyed whether particularly described or not, 
and ail of the lands now owned by the said J. W. Weldon in Chilton 
county are hereby conveyed." The mortgage was duly recorded. De- 
fault having been made in the payment of some of the interest notes, 
the plaintiff elected to consider ail of the debt due, as was provided 
in the mortgage, and foreclosed said mortgage by sale under the power 
in the mortgage. Accordingly, after due advertisement, the lands were 
sold on January 9, 1917. The mortgagee, the plaintiff, bccame the 
purchaser at the mortgage sale and received a deed in pursuance of 
the sale. 'Demand in writing was then made upon Weldon and bis 
wife for the possession of the lands. They surrendered possession of 
the 400 acres of land described by number in the mortgage, but pos- 
session of 40 acres, the S. E. 14 of the S. E. ^4, Sec. 2, Tp. 20, R. 
13, which was their homestead and occupied by them as such and which 
40 acres was not described by numbers in the mortgage, was withheld 
from and refused the plaintiff, Weldon alleging that this 40 acres was 
not includéd in the mortgage. The plaintiff then filed its bill in this 
court against the défendants, Weldon and wife, the mortgagors. The 
bill primarily seeks to quiet plaintiff's title to the 400 acres which 
it is now in possession of against any statutory right of rédemption 
in the Weldons ; plaintiff alleging that the défendants, by f ailing to 
surrender the entire tract of land within ten days after demand in 
writing, forfeited ail right to redeem said land under the statutes of 
Alabama. Incidentally the bill seeks to recover the 40 acres of land, 
the possession of which is unlawfuUy retained by Weldon. Damages 
for its détention are also sought. The défendants in their answer, as 
amended, to the bill insist that the value of the 40 acres which they 
retain is only $600, and hence not within the jurisdiction of the 
îourt, and that the value of this disputed 40 acres is the only matter 
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in dispute hère. They also allège that the mortgage, so far as the 
disputed 40 acres is concerned, was obtained by fraud and misrepre- 
sentation on the part of plaintifif, through its agent or attorney, and 
that défendants were misled and deceived into signing a mortgage 
which they never intended to sign. The cause is now submitted for 
final decree upon ail the pleadings and upon the évidence which was 
heard orally before the court. 

[1] 1. While the 40 acres of land, the ownership and possession of 
which is in dispute hère, is not described in the mortgage by the gov- 
ernment numbers of the land lines (section, township, and range), this 
tract of land is covered by the further description of the mortgaged 
premises as "the 'Home Place' of said J. W. Weldon, and each and 
every part of said place is hereby conveyed whether particularly de- 
scribed or not, and ail of the lands now owned by the said J. W. 
Weldon in Chilton county are hereby conveyed." This description is 
not in itself indefinite, and clearly includes the disputed 40 acres. In 
addition to this, the written application of Weldon for the loan, which 
was signed by Weldon and is introduced in évidence, shows that a 
part of the property which he mortgaged was his homestead, which he 
occupied, and on which was located his résidence, stables, cribs, out- 
houses, and tenant houses. It is not disputed that this was ail the 
land he owned in Chilton county, Ala. There is no merit, therefore, 
in the contention that the description given in the mortgage does not 
cover the 40 acres in dispute, the S. E. %, oi the S. E. %, Sec. 2, Tp. 
20, R. 13, Chilton county, Ala. 

[2] 2. The burden is upon the défendants in this case to prove to 
the reasonable satisfaction of the court that they were misled and 
deceived into signing the mortgage, or that it was obtained by the 
fraud or misrepresentation of plaintifif's agent. This burden they 
hâve not discharged. The oral and documentary évidence leave no 
room to doubt that they signed this mortgage with full knowledge of 
its contents and of the land they were mortgaging. The court is sat- 
isfied that plaintifif's agent, Adams, read the mortgage over to them, 
explained to them what land was included in the mortgage, and that 
Adams was not guilty of any fraud or misrepresentation in securing 
the exécution of the mortgage. It is plain to the court that the défend- 
ants intended to mortgage their home place, and that they knew they 
were mortgaging it when they executed the instrument. 

[3] 3. The Alabama statute. Code Ala. 1907, § 5746, relating to 
rédemption of real estate by debtors, provides : 

" Where real estate, or any interest thereln, is Bold iinder exécution, or by 
virtue of any decree in chancery, or unUer any deed of trust, or pon.er of sale 
in a mortgaye, the same may he redeemed 6;/ the déliter, his vendee, junior 
mortgagee, or assignée of ttie equity or statutory right of rédemption, wife, 
widow, child, heir at law, devisee, or liis vendee or assignée of ttie riglit to 
redeem under this Code, from the purchaser, or his vendee, within two years 
thereafter in tnanner foUowinff." (Itallcs supplied.) 

"In manner following" is indicated by the next section of the Code 
(section 5747), which déclares : 

"The possession of the land must be dellvered to the purchaser, within ten 
days after the sale thereof, by the debtor, if in his possession, • * • ou 
written demand of the purchaser or his vendee, * * ♦ " 
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Unless the debtor stirrenders possession of the land within ten days 
after written demand, he loses his right of rédemption. As was said 
by the Suprême Court of Alabama in Farley v. Nagle, 119 Ala. 622, 
624, 24 South. 567, 568: 

"The statute niake.s it a condition précèdent to rédemption, tliat tlie debtor 
must, wltliin ten days nfter the sale, hâve delivered possession of the proi)erty 
sold to the purchaser on his demand or that of his vendee. TTnless tlie debtor 
romains in possession after such demand as tlie tenant of the ])nrcl)aser, a 
failnre to deliver possession in tlie time prescribed forfeits the right of ré- 
demption. Stocks V. Yonng, 07 Ala. 341." 

This is the law to-day. However, since the Code of 1907, § 
5747, quoted above, the demand for possession must be in writing. 
Hutchison v. Flowers, 175 Ala. 651, 57 South. 719. The surrender 
of possession, upon written demand after sale, is a condition précèdent 
to rédemption; unless this condition is performed the right of ré- 
demption does not accrue. Stocks v. Young, supra; Sandford v. 
Ochtalomi, 23 Ala. 669; Paulling v. Meade, 23 Ala. 505; Baker v. 
Burdeshaw, 132 Ala. 166, 31 South. 497. 

[4] 4. The words of the statute are that "the possession of the 
land must be dehvered to the purchaser." The mortgagor, if he 
would préserve his statutory right of rédemption, must yield pos- 
session and control of the mortgaged premises on proper demand 
after sale. He cannot illegally or arbitrarily refuse to deliver the pos- 
session of any part of the land mortgaged and préserve his statu- 
tory right of rédemption to that part of the land which he did de- 
liver. The delivery of possession required by the statute is delivery 
of possession of the entire tract of land mortgaged. "Rédemption of 
lands under our statutes to that end cannot be exercised otherwise 
than that of the whole property bought at the sale, The process con- 
templated and required by the statutes makes an indivisible entity of 
the act of rédemption." Morrison v. Formby, 191 Ala. 104, 105, 67 
South. 668, 669. Property cannot be redeemed by piecemeal. Cowley 
v. Shields, 180 Ala. 48, 56, 60 South. 267. Nor can delivery of pos- 
session be by piecemeal. The mortgagor must deliver possession of 
ail the land mortgaged, upon proper demand after sale, and his il- 
légal rétention of any part of the land, even though he bas surrendered 
possession of the major portion of the lands, under the facts and 
circumstances of this case, forfeits his statutory right of rédemp- 
tion to the entire parcel of land. In the well-considered case of Nelms 
V. Kennon, 88 Ala. 331, 6 South. 744, 745, Justice McClellan, after- 
wards Chief Justice, speaking for the court said: 

"It is upon the party seeklng to avait himself of the right of rédemption, 
to allège and prove the statutory delivery of possession. Precisely what con- 
stitutes such delivery has, it is believed, never been defined; nor is it our 
purpose to enter upon définition uow, further than is necessary to meet the 
facts of this case. Of course, there can be no doubt that the statute means 
actual possession. It would seem to follow, too, that the delivery must be the 
'clear possession,' as it is sometimes called, to the exclusion of every other 
person ; the saine as a sherifC would give on a writ of liabere facias posses- 
slonem. This would Involve the renioval from the premises of the Personal 
property of the debtor, and of his household, the niembers of his family, his 
servants, and ail persons on the land, through family or eontract relations 
to him, except only his tenants, who, by another i)rovision of the statute, are 
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allowed to remain as the tenants o( the purchaser. Excepting, however, ten- 
ants, who are thus specially provided for, we apprehend that the statute Is 
not complied with, the delivery of possession required by it not accomplished, 
unless aud until there is such termination of occupancy on the part of the 
debtor, his family and household, in thelr persons and effects, as will admit 
of the peaceable entry, and quiet, unrestricted, and unobstructed possession 
and use, of the purchaser." 

[5] There has been no such delivery of possession hère. The mort- 
gagor in this case has, without légal or valid excuse, failed to deliver 
possession of 40 acres of land included in the mortgage, on proper 
demand after sale, to the purchaser. It foUows, therefore, that he has 
forfeited his right to redeem any part of the land. His claim of an 
alleged statutory right of rédemption to the land is a cloud upon the 
plaintiff's title, and is capable of being used as a means of vexations 
litigation. The purchaser cannot, with safety, sell or improve the 
land with such a cloud hanging threateningly over it, and it should 
be removed. 

[6] 5. Counsel for défendants, evidently proceeding upon the idea 
that the matter in dispute or controversy in this case is only the value 
of the 40 acres on which is Weldon's homestead, the value of which 
the court finds is less than $1,000, contend that the court is without 
jurisdiction of this cause because that sum is less than the requisite 
jurisdictional amount of $3,000. Judicial Code, §§ 24, 37 (Act March 
3, 1911, c. 231, 36 Stat. 1091, 1098 [Comp. St. 1916, §§ 991 (1) to 
991 (25), 1019]). However, after what has been said above, it is 
évident that the matter in controversy hère is the claim of defendant's 
statutory right of rédemption to the 400 acres of land described by 
numbers in the mortgage. The évidence clèarly proves that this land 
is worth not less than $7,500, and that $8,000 to $10,000 would not be 
an unreasonable price for same. As the land is mortgaged for only 
$2,500, it is plain that defendant's statutory right of rédemption, the 
existence of which is in dispute hère, is clearly of value from $5,000 
to $6,000. The requisite jurisdictional amount has been .shown. 

[7] 6. It is next insisted by défendant that plaintiff should not be 
allowed to maintain his bill to quiet title to lands which he is not in 
possession of. But the plaintiff is in possession of the 400 acres, and 
asks the court to remove a cloud on it. Before the court can déter- 
mine this question an incidental question arises which must be disposed 
of, the title to the disputed 40 acres. This is merely collatéral to the 
main purpose of plaintiff's bill to quiet its title to the 400 acres of 
land, and when the court once obtains rightful jurisdiction of the 
parties and the subject-matter of the action, both of which it has in 
this case, for one purpose, the removal of the cloud on the 400 acres, 
the court will make its jurisdiction effectuai for complète relief — it 
will. détermine the whole controversy. Ober v. Gallagher, 93 U. S. 
199, 206, 23 L. Ed. 829. As was said by this court in the case of 
Continental Trust Co. v. Tallassee Falls Manufacturing Co. (D. C.) 
222 Fed. 694, 712: 

"Of course, it is a familiar principle that, when a court of equity once 
acquires jurisdiction of a particular subject-matter and over particular par- 
ties, it will not détermine the case by piecemeal, but will settle the whole 
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controversy and will not remit the parties to any other forum for any part of 
their appropriate relief." 

This principle is thoroughly settled. Having determined that Wel- 
don illegally retains possession of the S. E. % oi the S. E. %, Sec. 
2, Tp. 20, R. 13, the court is of opinion that he should not be left 
in possession and the plaintiiï forced to bring another suit in some 
other forum. The équitable jurisdiction of the court is clear to af- 
ford entire relief in one suit. Equity abhors a multiplicity of suits 
and will settle ail suits about one matter in one suit wherever pos- 
sible. Enterprise Lmbr. Co. v. First Nat. Bk., 181 Ala. 388, 61 South. 
930. The plaintiff hère is entitled to hâve complète justice done it in 
one suit. Under the facts of this case plaintiff has the légal title to 
this disputed 40 acres. Weldon should not be left in its wrongful 
possession. 

A decree will be rendered in favor of the plaintiff granting the re- 
lief prayed for in the bill. 



ALTHEIMER & RAWLINGS INV. CO. v. ALLEN, Internai Revenue 

Collecter. 

(District Court, E. D. Missouri, E. D. January 29, 1917.) 

1. Interkal Revenue <S=39 — Coepobation Taxes — "Gross Income." 

Act Aug. 5, 1909, c. 6, § 38(1) 36 Stat. 112, imposes a spécial excise tax 
of 1 per cent, upon tlie entire net income over and above $5,000 received 
by any corporation. Section 38(2) déclares that such net income shall be 
ascertained by deducting from the gross amount of the income of sueh 
corporation: First, ail of the ordinary and necessary expenses actually 
pald witliin the year ; second, ail losses sustalned ; and, third, Interest 
actually paid within the year on its bonded or other indebtedness to the 
amount of such lionded or other indebtedness not exeeeding the paid-up 
capital stock of such corporation. The statute further deflnes "gross in- 
come" as the gross amount of the Income of such corporation received dur- 
Ing the year. A corporation engaged in brokerage business bought and 
carried securities for its customers. On thèse purchases the eustomers 
paid only a part of the purchase price, and consequently owed the cor- 
poration balances on whlch they paid interest, while the corporation in 
turn also pald on the purchases only a part of the purchase price, and 
accordingly owed balances on them, on whîcli it paid interest, but the 
interest received by the corporation from its customers on such purchases 
exceeded the interest paid by it on the purchases. Ileld, that in Comput- 
ing the gross income of the corporation, the entire interest received by 
the brokerage corporation from its customers on account of such securi- 
ties must be returued as part of the gross income, without deducting 
theref rom the interest paid by the corporation on account of the same pur- 
chases. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Gross Income.] 

2. Internal Revenue ®=!) — Corporation Taxes — ^Déductions. 

In such case, the interest paid by the corporation on account of the 
purchases of securities must be treated as payments made by the corpo- 
ration on its bonded or other indebtedness, and consequently can, in 
Computing the net income, be deducted only to an amount not exeeeding 
the paid-up capital outstanding at the end of the year. 

@=>For other cases aee same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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At Law. Action by the Altheimer & Rawlings Investment Company 
against E. B. Allen, Collector of Internai Revenue for the First Dis- 
trict of Missouri. Judgment for défendant 

David Goldsmith, of St. Louis, Mo., for plaintiff. 

Arthur L. Oliver, U. S- Atty., and Wm. H. Woodward, Asst. U, S. 
Atty., both of St. Louis, Mo., for défendant. 

DYER, District Judge. The plaintiff's brief intelligently and fairly 
States the case and the respective contentions of the parties. That 
statement is as f ollows : 

This case has been submitted on an agreed statement of facts, which 
admits ail the allégations of fact contained in the pétition. It appears 
therefrom that the action is one for the recovery of money paid upon 
assessments made by the United States Commissioner of Internai Rev- 
enue under the excise law of 1909, which provided for a tax of 1 per 
cent, upon the net annual income of corporations. The pétition con- 
tains three counts; the first being for the recovery of money paid on 
an assessment for the year 1909, the second being for the recovery of 
money paid on an assessment for the year 1910, and the third being 
for the recovery of money paid on an assessment for the year 1911. 

The plaintiff made its return for each of thèse three years un- 
der that act, but the Commissioner of Internai Revenue held in each 
instance that the return did not show the proper net income, and ac- 
cordingly made an assessment against the plaintiff for an increased 
amount for each of the three years. Thèse three assessments were paid 
under protest, and the présent action was brought after the preliminary 
proceedings required by the fédéral statutes had been taken. 

The matter out of which the présent controversy arose is the same 
under ail three counts, and is as f ollows : 

[1, 2] The plaintiff did a brokerage business, and in the course there- 
of bought securities for its customers and carried the same for tlie 
customers. On thèse purchases the customers paid plaintiff only a 
part of the purchase price, and consequently owed the plaintiff bal- 
ances, on which they paid the plaintiff interest. The plaintiff in turn 
also paid on said purchases only a part of the purchase price, and ac- 
cordingly owed balances on them on which it paid the interest ; but the 
interest thus received by the plaintiff from its customers on said pur- 
chases exceeded the interest paid by the plaintiff on said purchases. 

In making its returns under the fédéral statute the plaintiff included 
as gross income the différence between the interest thus received by it 
from its customers on said purchases and the interest thus paid by 
it on said purchases ; but the Commissioner of Internai Revenue held 
that the entire amount received should be included as gross income, and 
that the aggregate déduction for interest paid by the plaintiff, wheth- 
er for the interest on said purchases, or for interest paid otherwise, 
should be limited to $15,000. During each of the years involved the 
plaintiff paid for interest on other indebtedness than that for said pur- 
chases $15,000 or more. Accordingly, the commissioner in effect made 
no déduction whatsoever for the interest paid by plaintiff on said pur- 
chases. 

The question now arising under each of the three counts of the pé- 
tition is whether the plaintiff was within its rights when it included, 
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as gross income, in its retum for each of the three years in question, 
only the différence between the amount received by it from its cus- 
tomers for interest on said purchases and the amount paid by it for 
interest on said purchases, or whether, as the government claims, 
the plaintiff was entitled to deduct for ail interest paid by it during 
each of thèse three years, that is, for interest on said purchases, as vveil 
as for other interest, only the svim of $15,000. 

The law under which thèse assessments were made provided for 
an excise tax against the corporation "équivalent to 1 per centum up- 
on the entire net income over and above $5, (XX) received by it from ail 
sources during such year." That law further provided that such net 
income should be ascertained by deducting "from the grosS amount of 
the income of such corporation" received within the year from ail 
sources, first, ail ordinary and necessary expenses actually paid within 
the year out of income in the maintenance and opération of its busi- 
ness and property ; second, ail losses actually sustained within the year, 
etc., and "third, interest actually paid within the year on its bonded 
or other indebtedness to an amount of such bonded and other indebt- 
edness not exceeding the paid-up capital stock of such corporation." 

It is this third subdivision which underlies the claim of the govern- 
ment, for the government treats ail the interest received by the plain- 
tiff from its customers on said purchases as gross income, and treats 
ail interest paid by the plaintiff on said purchases as interest paid "on 
its bonded or other indebtedness." 

The law applicable to the case is to be found in the second paragraph 
of section 38 of the act of August 5, 1909, c. 6, Z6 Stat. L., 112. It 
is as f oUows : 

Second. Such net Income shall be ascertained by deducting from the gross 
amount of the income of such corporation, joint-stock company or association, 
or Insurance company, received within the year from ail sources, flrst, ail of 
the ordinary and necessary (îxpenses actually paid within the year out of 
income in the maintenance and opération of its business and properties, in- 
cluding ail charges such as rentals or franchise payments, required to be made 
as a condition to the coutinued use or posse.ssion of property. • • * 

Third. Interest actually paid within the year on its bonded or other indebt- 
edness to an amount of such bonded and other indebtedness, not exceeding 
the paid-up capital stock of such corporation, joint-stock company or associa- 
tion, or insurance company, outstanding at tlie close of the year. * * » 

This statute defines "gross income" as "the gross amount of the in- 
come of such corporation * * * received within the year." 

The Cbmmissioner of Internai Revenue, in ascertaining and fixing 
the amount of the gross income of the plaintiff, refused to allow plain- 
tiff for the interest paid by it on account of the purchases of bonds and 
stock, and treated such payments as having been made "on its bonded 
or otlter indebtedness." In the opinion of the court the action of the 
Commissioner was in accordance with the law. 

Judgment for the défendant will be entered on each count of the pé- 
tition. 
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DELANO MILL CO. v. OSGOOD. 

(Circuit Court of Appeals, First Circuit. November 13, 1917.) 

No. 1300. 

1. Master and Servant <g=>224 — Master's Liability for Ixjury to Servant 

— SCOPE OF E-MPLOYMENl. 

défendant operatt^d a woodworl-iiuîi mill, in wliicli, ou the roof ahove 
the iinisliins; room, there was a dust rooui, into wliicli tlie dust from 
the machines was carrled by a l'an, riaintitï's intestate was operating a 
macliine iu the fluisliing room wlieu a lire occurred in the dust room, and, 
taldng one of the two tire extinguishers ou his tlooi-, he cliuibed the 
ladder and opened the door into the dust room, wheu au explosion took 
place by which he was fatally injured. Ilis ordinary dnties did net take 
him into the dust room, nor had he beeu instructed to go there iu case 
of fire. Jlcld, that his doing so was not within the scope of his em- 
ploymeut, nor l)y imi)liod re(iuest or invitation arisiug from the présence 
of tlie fire extinguishers in his own room, but was a voluntary act, as 
to which the défendant owed him no duty. 

2. Master and Servant <g=3270(17) — Action for Injury to Servant — Evi- 

dence. 

lu the absence of évidence that défendant knew, or that it was a mat- 
ter of common knowledge amoug niill men, that the dust in the dust room 
was liable to explode, should a fire occur thereiu aiul air ))e perniltted to 
enter, expert testimony of such fact was not admissible to charge défend- 
ant with négligence in failing to vvarii or instruct employés of the danger, 
nor was évidence generally of the lire Insurance rates on the building. 

In Error to the District Court of the United States for the District 
of Maine ; Clarence Haie, Judge. 

Action by William W. Osgood, administrator, against the Delano 
Mill Company. Judgment for plaintiff, and défendant brings error. 
A'acated and remanded. 

William H. Gulliver and William C. Eaton, both of Portland, Me., 
for plaintifif in error. 

Benjamin Thompson, of Portland, Me., for défendant in error. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This is an action for personal injuries 
sufïered by the plaintiff's intestate on the 9th of July, 1915, while 
attempting to put ont a fire in the dust room on the roof of the de- 
fendant's mill. There was a trial by jury and a verdict for the plain- 
tiff. The case is hère on the defendant's bill of exceptions, and the 
errors assigned are to the court's déniai of the defendant's motion for 
a directed verdict, to the refusai to give certain requested instructions, 
to the admission of évidence and to perniitting certain witnesses to tes- 
tify as experts. 

[1] The déclaration contains two counts. In the first count the 
plaintiff allèges that the défendant, on the 9th day of July, 1915, was 
and for a long time prior thereto had been engaged in carrying on the 
business of milling lumber and manufacturing theref rom varions kinds 

^saFoi other cases see same topic & KBY-NUMBBR iu ail Key-Numbered Digests & Index. s 
240 F.— 18 
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of cabinet work at its mill, situated at the corner of Fore and Cross 
.streets, in Portland ; that in said mill it operated certain finishing ma- 
chines, which created a very fine dust and small particles of wood, 
which were removed from the machine by a blower System to a sep- 
arator located above the dust room; that the dust room was built on 
the roof of the mill, and the dust and fine particles of wood descend- 
ed from the separator into it ; that the entrance to this room was by 
a ladder leading from the floor of the finishing room, through an 
opening in the roof of the mill, to a platform inclosed in a vestibule, 
and thence through a door leading from the platform to the dust 
room ; that on said 9th day of July large quantities of dust and fine 
particles of wood had accumulated in the dust room and were liable 
to spontaneous combustion; that when the mill was in opération the 
air in the dust room was so filled with dust that in the event of fire 
therein, due to spontaneous combustion or otherwise, an explosion of 
great violence would occur the instant air came in contact with such 
fire and dust; that the défendant had fire extinguishers located in 
différent parts of the mill ; that it was the duty of the workmen em- 
ployed in the finishing room and other parts of the mill to use the 
fire extinguishers in extinguishing any fire that might be discovered in 
the mill; that on the 9th day of July the plaintiff's intestate was in 
the employ of the défendant, engaged in operating a finishing machine 
in the finishing room ; that it was the duty of the défendant to pro- 
vide the plaintiff's intestate with a safe and proper place in which 
to perform his aforesaid duties, but that it carelessly and negligently 
allowed and permitted the place in which he was liable to be required 
to be in the performance of his duties to become unsafe, in that it 
allowed said dust room to become partly filled with said fine dust, with 
access thereto over the ladder and through the door into said room, 
so that, in the event of fire therein, a violent explosion would occur 
as soon as the door was opened; that the dangerous and unsafe con- 
dition of the room and the liability of explosion were well khown to 
the défendant, or would hâve been by the exercise of reasonable care ; 
that on the afternoon of said 9th of July, while the plaintiff's intestate 
was at work in the finishing room, a fire occurr 1 in the dust room; 
that the plaintiff's intestate, without knowledge of the explosive char- 
acter of the dust or the dangers to which he would be exposed by going 
into said room in the discharge of his said duties, seized a fire extin- 
guisher and went up the ladder and into the dust room to extinguish 
the fire ; that the instant the air through the door came in contact with 
the air and dust in the room an explosion occurred, and the flame en- 
veloped the plaintiff's intestate as he attempted to escape down the 
ladder, severely burning him, from the effects of which he died on 
^he ISthday of July, 1915. 

The second count is like the first with the single exception that, in- 
stead of alleging that the défendant was négligent in failing to pro- 
vide the plaintiff's intestate with a safe place in which to perform 
his duties, charged that it was the duty of the défendant to instruct 
him as to the dangerous and explosive character of the dust which it 
had permitted to be gathered in the dust room, and especially to warn 
him of the dangers to which he would be exposed in the event of fire 
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breaking out in the dust room and his going there to extinguish the 
same in the discharge of his duties. 

In view of the allégation in each of the counts of the déclaration — 
that the plaintifif's intestate, in going to the dust room to extinguish the 
fire, did so in the performance of his duties as a servant of the de- 
fendant — the motion of the défendant for a directed verdict raises 
the question whether there was évidence from which reasonable men 
might iind that the deceased, in going to the dust room to put out the 
fire, was acting within the scope of his employment, pursuant to a 
légal duty which he owed the défendant under his contract of service. 

The évidence discloses that the work he was called upon to perform 
in the defendant's mill was confined to working at a bench and on 
one or more machines in the finishing room on the second or upper floor 
of the mill, that his work in no way called upon him to go up the laddef 
into the dust room, and that he had never been requested or directed 
by any one in charge of the mill to go there in the event of a fire or 
for any other purpose. But, notwitlistanding this, the plaintifi^ con- 
tends that there was évidence from which it could be found that he 
was impliedly requested to use the extinguishers and go into any part 
of the mill to put out a fire, including the dust room on the roof, and 
that, in attempting to do so, he was acting within the scope of his 
employment. The only évidence in support of this contention is that 
there were two fire extinguishers in the finishing room, one located 
in that portion of the mill facing Fore street and distant some 30 or 
40 feet from the foot of the ladder, and the other in the rear portion 
of the room towards Commercial street. There were also two fire ex- 
tinguishers on the floor of the mill below where the deceased worked, 
and the dust room was provided with automatic sprinklers. We are, 
however, of the opinion that, if from this évidence it could be found 
that the men employed in the finishing room, including the deceased, 
were impliedly requested as a part of their duties to make use of the 
fire extinguishers in case a fire occurred about their work in the finish- 
ing room, it would not warrant a finding that they were impliedly re- 
quested as a part of their duties to take fire extinguishers and go up 
over the ladder to the dust room on the roof to put out a fire in that 
room, a place where they had not been directed or called upon to per- 
form any service in connection with their work, and where the défend- 
ant had provided automatic sprinklers in case fire occurred therein ; 
that the deceased, in going there as he did, was not acting within the 
scope of his employment, but as a volunteer or bare licensee, as to 
whom the défendant owed no duty, except not to injure him inten- 
tionally or through its active intervention. McGill v. Granité Co., 70 
N. H. 125, 46 Atl. 684, 85 Am. St. Rep. 618 ; Hobbs v. George W. 
Blanchard & Sons Co., 75 N. H. 7Z, 70 Atl. 1082, 18 L. R. A. (N. S > 
939; Andersen v. Berlin Mills Co., 88 Fed. 944, 32 C. C. A. 143. 
The court, therefore, erred in refusing the defendant's motion for 
a directed verdict on both counts. 

The évidence also discloses that the deceased had been over the lad- 
der to the dust room at varions times for purposes apart from his 
employment, and that he must hâve known of the location of the room, 
the purposes to which it was devoted, the character of its construc- 
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tion, and the means of access provided thereto. He also knew tliere 
was a fire in the dust room at the time he went there on the day of 
the accident. As a reasonably intelhgent man, he must hâve known 
that, if he opened the door while a fire was in progress in the room, 
thereby creating a current of air, the fire would spread with greater 
rapidity than otherwise. So far as thèse matters could be found to 
hâve contributed to his injury, he is to be regarded as having assumed 
the risk arising therefrom. Tlie only ground upon which the défend- 
ant could hâve been charged with négligence under the déclaration in 
this case — had there been proof from which it could hâve been 'found 
that the deceased was acting within the scope of his employment in 
going to the dust room to put out the fire — would hâve been under 
the second count for failure to warn him of the explosive character of 
the dust in the air of the dust room, and that, if a fire took place, an 
explosion would occur if air was permitted to come in contact with 
the fire and dust. We are therefore of the opinion that the jury was 
not warranted in finding that the défendant was in default in respect to 
any duty it owed the deceased as to the location, use, or construction 
of the dust room, or the approach thereto, and that, for this reason 
also, a verdict should hâve been directed for the défendant on the 
first count. 

[2] There was no direct évidence that the défendant knew that the 
dust in the air of the dust room, should a fire occur therein, was lia- 
ble to explode if air was permitted to come in contact with the fire 
and dust. The plaintifï, however, through experts, was permitted to 
show that fine dust held in suspense in the air, if brought in contact 
with fire, was explosive. This was permissible, provided it was shown 
that this scientific fact was a matter of common knowledge among 
mill men engaged in occupations like the defendant's, for the purpose 
of charging it with knowledge of the explosive character of the dust. 
But some of the experts testified that this was a matter of common 
understanding, although it appeared they did not know it was com- 
monly known by men engaged in occupations like the defendant's, and 
the testimony was permitted to go to the jury notwithstanding the de- 
fendant requested that it be stricken out. Under the circumstances 
it was error to allow this testimony to stand. 

Shea, the defendant's superintendent, was called as a witness in its 
behalf. On cross-examination he was required, against the defend- 
ant's objection, to testify as to the fire Insurance rates on the defend- 
ant's mill as it existed before the fire, and, also as to the rates on a 
new mill which the défendant had constructed since the fire in another 
and remote part of the city, and the ground stated by plaintiff's coun- 
sel as the reason for ofïering the testimony was : 

"I am bringing home notice to the man who was in charge of the mill of the 
fli-e rlsk he was maintalnlng there." 

This évidence had no tendency to prove that the défendant knew 
the dust in the dust room was explosive, and we are unable to see 
wherein it was compétent upon any issue in the case. It was, how- 
ever, plainly prejudicial and its admission was error. 

In view of the above conclusions, it is unnecessary to considcr the 
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remaining assignments of error; and, as we are without authority to 
order a verdict for the défendant (Slocum v. New York Insurance 
Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 h- Ed. 879, Ann. Cas. 1914D, 
1029), the case must be sent back for a new trial. 

The judgment of the District Court is vacated, the verdict set aside, 
the case is remanded to that court for further proceedings not incon- 
sistent with this opinion, and the plaintiff in error recovers its costs 
in this court. 

ALDRICH, District Judge. I concur, but I should prefer to hâve 
the décision based upon the rule of remoteness. The injury was out- 
side the Hne of duty resulting from mère employaient to work in the 
lower room, and the présence of the hand extinguishers was not suffi- 
cient, under the circumstances, either upon the ground of implied 
request, areating duty, or upon the ground of invitation, to carry the 
obligations of the employer into a field so remote from what was con- 
templated. 



UNITED STATES v. ERVIEN, Com'r of Public Lands of New Mexico. 

(Circuit Court of Ai)peals, Kifc'hth Circuit. October 29, 1917.) 

No. 4G73. 

Public Laxds <&=56.5 — Grants to States fok Intehn'al iMPROVEMEKTa — Ap- 

PLICATIOX 01" PrOCEEDS. 

By EnaWing Act June 20, 1910, c. .310, .% Stat. 5!57, Congress granted 
and confirmed to the state of New Mexico, then being oi-gnuizeè, large 
bodies of public land for 19 différent purposes, to each of which was 
allotted separately and severally a speclfied quantity. Section 10 déclares 
that ail lands granted shall be held in trust to be disposed of in whole or 
in part only in the manner provided and for the several objecta speclfied, 
and that the natural products and mouey proceeds of any of such lands 
shall be subject to the sauie trust as the lands produclng the saine. The 
act further provided means for the disposition of the land and investment 
of the proceeds and that the proceeds shall be deposited in funds cor- 
responding to the graut under which the particular land produclng such 
moneys was by the act conveyed or confirmed, and further that no jnoneys 
shall ever be taken from one fund for deposit in any other, or for any 
object other than that for which the land produclng the same was granted 
or confirmed. Ncld, that the grant upon the conditions and limitations 
prescribed havlng been accepted by Const. N. M. art. 21, §§ 9, iuid 10, 
and some of the trusts being for such purposes as the establishment of 
Insane asylums, etc., Act N. M. Mardi 8, 1915 (Eaws 1915 [2(1 Leg.] c. 60), 
authorizàng the Commissionor of Public Lands to expeiid annually three 
cents on the dollar of the annual ineome from sales and leases of lands 
for niakiiig known the resources and advantages of the state, par- 
ticularly to home seekers and Investors, is in its application to the pro- 
ceeds of such trust lands invalld, and comiiliance thercwith by the Com- 
mlssioner of Public Lands will be enjoined. 

Appeal from the District Court of the United States for the District 
of New Mexico; Wm. H. Pope, Judge. 

Suit by the United States of America against Robert P. Ervien, 
Commissioner of Public Lands of the State of New Mexico. From 

@=aFoI other case.? see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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a decree for défendant, complainant appeals. Reversed and remanded, 
with directions to enter decree for complainant. 

Summers Burkhart, U. S. Atty., of Albuquerque, N. M. 
Frank W. Clancy, Atty. Gen., for appellee. 

Before HOOK, SMITH, and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. This is a suit by the United States to en- 
join a threatened breach of trust by the Commissioner of Public Lands 
of the State of New Mexico in respect of the proceeds of lands grant- 
ed and confirmed to the state on its admission to statehood. Upon 
submission of the cause on pétition and answer, the trial court entered 
a decree for the défendant, and the government appealed. The ma- 
terial facts are undisputed. 

By the Enabling Act of June 20, 1910 (36 Stat. 557), Congress 
granted and confirmed to the new state then being organized large 
bodies of public lands aggregating about 3,000,000 acres, for 19 dif- 
férent purposes, to each of which was allotted separately and severally 
a specified quantity. , The lands were to be selected under the direc- 
tion and subject to the approval of the Secretary of the Interior from 
the surveyed, unreserved, unappropriated, and nonmineral public lands 
of the United States within the limits of the state. Lands actually 
or prospectively valuable for the development of water power or for 
hydroelectric use or transmission were reserved. Section 10 of the 
act provides : 

"That it is hereby declared that ail lands hereby granted, including those 
which, having been lieretofore granted to the said territory (of New Mexico), 
are hereby expressly trarisferred and confirmed to tlie sald state, shall b© 
by the said state held in trust, to be disposed of in whole or in part only in 
mainier as herein provided and for the several objet'ts specified in the respec- 
tive granting and confirmatory provisions, and that the natural products and 
money proceeds of any of said lands shall be subject to the same trusts as 
the lands producing tiie same. Disposition of any of said lands, or of any 
money or thing of value dlrectly or indirectly derived therefrom, for any ob- 
ject other than that for which such particular lands, or the lands from which 
such money or thing of value shall hâve been derived, were granted or con- 
firmed, or in any manner contrary to the provisions of this act, shall be deem- 
ed a breach of trust." 

The act also subjected the donations to the following limitations 
and restrictions: No mortgages or other incumbrances shall be given 
to any person or for any purpose under any circumstances. The lands 
shall not be sold or leased, in whole or in part, except to the highest 
and best bidder at public auction to be held at the county seat where 
the lands to be afifected, or the major portion, lie. Notice of the auc- 
tion of a prescribed character must be given in a manner and for a 
length of time specified. Minimum priées varying according to lo- 
cations are prescribed. Separate funds are to be established for each 
of the several objects for which the grants and confinnations are made 
and, the act goes on — 

"whenever any moneys shall be in any manner derived from any of sald land 
the same shall be deposited by the state treasurer in the fund corresponding to 
the grant under which the particular land producing such moneys were by this 
act conveyed or confirmed. No moneys shall ever b« taken from one fund for 
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deposit In any other, or for any object othor than ttiat for wliicti tbe land pro- 
ducing the same was granted or confirmed." 

The moneys are to be invested in safe interest-bearing securities to 
be approved by the Governor and the Secretary of State, who are to 
be botind for the f aithful performance of their duties. 

"Every salo, lease, eonveyance, or contract of or concerning any of the lands 
hereby granted or conflnned, or the use thereof or the natural products thereof 
iiot niade In substantial conformity with the provisions of this act shall be null 
and void, any provision of the Constitution or laws of the sald state to the 
contrary notwithstandlug." 

The act f urther provides that : 

"It shall be the duty of the Attorney General of the United States to prose- 
cute in the narae of the United States and its courts such proceedings at law 
or in equity as niay from finie to tiine be necessary and appropriate to enforce 
the provisions hereof relative to the application and disposition of the said 
lands and the products thereof and the funds derived therefroni." 

Provision was also made for the acceptance of the act and the terms 
and conditions of the grant and confirmation, irrévocable without the 
consent of the United States and the people of the state. 

The state accepted the grant and confirmation of the lands upon the 
conditions and limitations prescribed (sections 9 and 10, art. 21, Con- 
stitution of New Mexico). Afterwards, on March 8, 1915, the Légis- 
lature of the state passed an act (Laws 1915 [2d Leg.] c. 60) over 
the veto of the Governor entitled "An act concerning the publicity and 
promotion of public resources and welfare." It authorized the Com- 
missioner of Public Lands to expend annually three cents on the dol- 
lar of the annual income from sales and leases of lands "for making 
knovvn the resources and advantages of this state generally, and par- 
ti cularly to home seekers and investors." The défendant commissioner 
intends to exercise the authority so conferred and to dévote a part of 
the avails of the lands granted and confirmed by Congress to the pur- 
poses mentioned. 

We think it is clear that the contemplated use of the funds would 
be a breach of trust. Words more clearly designed than those of 
the act of Congress to create definite and spécifie trusts and to make 
them in ail respects separate and independent of each other could 
hardly hâve been chosen. Each c[uantity of land with its proceeds 
was to be devoted to a particular object to the exclusion of ail others. 
The act required "separate funds," and provided that : 

"No moneys shall ever be taken from one fund for deposit In any other or for 
any object other than that for which the land produciug the same was granted 
or confirmed." 

If there had been a single donation in trust for one of the purposes 
specified, as, for example, "a miners' hospital for disabled miners," it 
could not reasonably be contended that the trust funds could properly 
be expended in advertising the agricultural resources of the state or 
to promote the gênerai welfare, The aggregate of the lands granted 
and confirmed in trust comprised but about Vae of the area of the 
state, ail of which, together with the mass of other property privately 
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owned and subject to taxation, was interested in tlie exploitation of 
tlie resources of the state and the attraction of home seekers and in- 
vestors. That there were a number of trust donations for separately 
defined purposes does not alter the situation. The idea of hotchpotch 
and a ratable contribution to a common object such as characterizes 
tlie proposed use was expressly negatived. While, of course, ail of 
the trust purposes hâve relation to the gênerai public good and would 
profit thereby, yet severally regarded, as was manifestly the intention, 
each is of a more definite and limited character. Congress did not 
intend that the lands granted and confirmed should collectively con- 
stitute a gênerai resource or asset like ordinary public lands hekl 
broadly in trust for the people, or that the proceeds should constitute 
a fund like moneys raised by taxation for "gênerai purposes." Never- 
theless, the state législative act in question proceeds upon such a the- 
ory. The limitations upon the powers over the expenditures of thèse 
trust funds are in some respects like those not infrequently found in 
state Constitutions that taxes shall not be levied except for expi-essed 
purposes to which alone they shall be devoted when collected. It would 
go without saying that taxes levied and collected "for the payment of 
the bonds and accrued interest thereon issued by Grant and Santa Fé 
counties, N. M." (one of the trust purposes hère) could not under such 
restrictions be lawfully expended "for making known the resources 
and advantages of this state generally." The ordinary resuit of such 
publicity would be at the best a gênerai good to the state, its inhab- 
itants, their property and enterprises, in which the various trust pur- 
poses would not be interested in proportion to the value or amount 
of their respective estâtes. To some it would be difficult to trace more 
than an indirect advantage, an advantage too remote to justify the 
expenditure of trust funds guarded by such limitations as were hère 
imposed and accepted. Some of the purposes designated in the act 
of Congress are : An asylum for the insane ; an asylum for the deaf 
and dumb; ai reform school; an institution for the blind; and the 
enlargement and maintenance of the territorial penitentiary. To each 
of thèse, as to the others, was given a specified quantity of land for 
its exclusive use and benefit with conditions in détail as to the method 
of sale and the keeping of separate funds and accounts without bor- 
rowing or lending between them. It is said that an advertisement of 
the entire state would benefit every portion of it, and that the at- 
traction of home seekers and investors would make for a wider and 
better market for the trust lands. But Congress made definite provi- 
sions specifying the character and extent of the notices of the sales. 
If additional advertisements of the state at large and its resources 
are deemed advisable, the cost should come from available public 
funds, not from those of the trusts. The proposed campaign of pub- 
licity is for the gênerai advancement of the state. It bas no immédiate 
or direct bearing upon the trust lands or purposes except as they are 
within and pertain to the state at large. For aught that appears, the 
lands may or may not be offered for sale at the time. The advantage 
accruing is too indirectly consequential to authorize the use of the 
trust funds. It would be but a step further to argue the advantage that 
would accrue to the trusts from the physical construction of some 
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of the attractive resources of the state that are to be advertised, such 
as Systems of public highways, irrigation, public schools, and the like. 
The decree is reversed, and the cause is remanded, with direction to 
enter a decree for the plaintiff. 



FARRKLL et ni. v. WYSONG et al. 

In re EUREKA MINING & REDUCTION 00. 

(Circuit Court of Appeals, Eiglitli Circuit. November 2, 1917.) 

No. 180. 

1. Bankruptoy iSx=>211 — Courts — Districts. 

Wliere tlie state court enlercd iiulgmerit for claimiuits awarding them 
a vendor's lieu ou property of tlie bankrupt, .ludguieut of the state court 
awarding ttie lien is conclusive on the court of bankruptcy, unless the 
lien was voided by the filing of the pétition in bankruptcy. 

2. Vekdor AMD l'uRCHASER iS='2G9 — Vendob's Liens — Récognition. 

\'endors' liens are recognized and enforced in the state courts of Colo- 
rado. 

3. Courts c®=3;i72(l) — I"^debai, Courts — Enfobcement of Lien Given by 

State Law. 

The Fédéral Courts will enforce vendors' liens if in harmony with the 
jurisitrudence of the state in which the action Is brought. 

4. Bankruptcy ©=^200(4) — Liens — Validitt. 

Vendors who sold miniiig elalms to the bankrupt corporation recovered 
.iudgment against the biuikrupt in the Colorado state court, wliich declar- 
ed a lien on the pro|)erty and ordered foreclosure and sale. The judgment 
was rendered within less than four months of the filing of pétition in 
bankruptcy. Bankr. Act July 1, 1898, c. 541, 30 Stat. 564, § 67f (Comp. 
St. 1Î>1C, § 9651), déclares that ail lovies, judgments, or other liens ob- 
tained tlirough légal procecdings against a person who is insolvent at 
any time within four montlis prior to a pétition of bankruptcy shall be 
decmed null and void in case he is adjudicated a bankrupt. Held, that 
the section did not apply, and the vendor's lien could he enforced, ror, 
being recognized by the state law, the lien came into existence on the sale 
of the pro|)erty, and the judgment merely establishod the amount of the 
debt and ordered foreclosure. 

Pétition to Revise Order of the District Court of the United States 
for the District of Colorado ; John A. Riner, Judge. 

On pétition of Harry A. Wysong, the Eurêka Mining & Réduction 
Company was adjudicated a bankrupt. The claim of John L. Farrell 
and others v\-as allowed by the référée in bankruptcy as an unsecured 
claim, and, the order being affirmed by the District Court, claimants 
pétition to revise. Pétition granted, with directions to set aside the 
order and enter an order allowing the claim of petitioner as a secured 
claim. 

H. R. Kaus, of Denver, Colo. (Frank C. Goudy, L. F. Twitchell, 
and J. H. Burkhardt, ail of Denver, Colc, on the brief), for petitioners. 

Halsted L. Ritter, of Denver, Colo. (Means & Buenting, of Indian- 
apolis, Tnd., on the brief), for respondents. 

^z:;jFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. This is a pétition to revise, in matter 
of law, an order of the United States District Court, District of Colora- 
do, which affirmed an order of the référée in bankruptcy, in the mat- 
ter of the estate of the Eurêka Mining & Réduction Company, a banlc- 
rupt, allowing the claim of John L. Farrell and Esther R. Abbott, 
executrix, as an unsecured claim against said estate. The claim al- 
lowed was based upon a decree of the district court of the city and 
county of Denver, Colo., in the case of John L. Farrell and Esther R. 
Abbott, as executrix of the estate of C. H. Abbott, deceased, against 
the Garfield Mining, Milling & Smelting Company and the Eurêka Min- 
ing & Réduction Company, dated November 27, 1915. This decree 
adjudged that there was due from the défendants to the plaintifïs the 
sum of $4,262.10, with interest, as a balance upon the purchase price 
of a certain group of Iode mining claims, known as the Black Hawk 
Group, situated in the Monarch mining district, Chaffee county, Colo., 
and more particularly described in the decree. The decree further ad- 
judged and established a vendor's lien upon said real estate in favor of 
the plaintifïs for the amount found due, and ordered a f oreclosure and 
sale of the same in the usual form. The pétition to hâve the Eurêka 
Mining & Réduction Company adjudged a bankrupt was filed Decem- 
ber 7, 1915. 

[1] Neither this court nor the court below lias authority to review 
the decree of the state court. That the claimants hâve a vendor's lien 
upon the real estate is therefore not open to controversy, unless it can 
be said that the lien was avoided by the filing of the pétition in bank- 
ruptcy. The référée decided that the lien came into existence as of 
the date of the decree, and therefore was avoided by section 67f of the 
Bankruptcy Act for the reason that the pétition in bankruptcy was filed 
within four months prior to the date of the decree. The District Court 
affirmed the décision of the référée by deciding that the claimants were 
not entitled to a vendor's lien. 

[2] We are of the opinion that both the District Court and the réf- 
érée were wrong. It is not disputed that vendor's liens are recognized 
and enforced in the state courts of Colorado. Fostoria Gold M. Co. 
V. Hazard et al, 44 Colo. 495, at page 497, 99 Pac. 758; Marvin v. 
Stimpson, 23 Colo. 174, 46 Pac. 673 ; Schififer v. Adams, 13 Colo. 572, 
22 Pac. 964; Francis v. Wells, 2 Colo. 660; Salomon v. Martin, 17 
Colo. App. 60, 67 Pac. 25; Mihoover v. Walker (Colo, 1917) 164 Pac. 
504; Fallon v. Worthington, 13 Colo. 559, 22 Pac. 960, 6 L. R. A. 
708, 16 Am. St. Rep. 231. 

[3] The courts of the United States will enforce grantor's and ven- 
dor's liens if in harmony with the jurisprudence of the state in vi'hich 
the action is brought. Fisher v. Shropshire, 147 U. S. 133, at page 
139, 13 Sup. Ct. 201, 37 L. Ed. 109, and the cases there cited; 39 Cyc. 
1800; Slide & Spur Gold Mines v. Seymour, 153 U. S. 509-517, 14 
Sup. Ct. 842, 38 L. Ed. 802. 

[4] There remains for considération only the question: Was the 
vendor's lien obtained by the decree of the state court or by the con- 
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tract of sale, by virtue of which the land vvas conveyed by the vendors 
to the vendee? We are of the opinion that the hen came into exist- 
ence upon the exécution by J. L. Karrell and Esther R. Abbott of the 
contract of sale, dated January 14, 1911, with the Garfield Mining, 
Milling & Smelting Company and the delivery of the deeds thereunder 
to the vendee. By this contract the unpaid balance of the purchase 
rnoney was definitely fixed in a liquidated amount. The vendee accept- 
ed the deeds, and thereby not only agreed to the amount remaining 
unpaid, but agreed to pay the same. The decree in the state court de- 
termined that the bankrupt obtained title to the property subject to 
the vendor's lien of claimants. The trustée has no rights in the prop- 
ery subject to the lien superior to those of the bankrupt. Hurley v. 
Atchison, 213 U. S. 126, 29 Sup. Ct. 466, 53 L. Ed. 729. 

The proceeding in the state court was a suit to foreclose a vendor's 
lien, like a suit to foreclose a mechanic's lien or real estate mortgage. 
It established the amount of the debt, and ordered a foreclosure ; but 
in Colorado the lien was created as of the date of the contract of sale. 
This is the effect of the décisions of the Suprême Court of Colorado 
in Wells v. Francis et al., 7 Colo. 396-415, 4 Pac. 49, and Mihoover v. 
Walker, 164 Pac. 504. In the Mihoover Case, the Suprême Court of 
Colorado decided that a vendor's lien in Colorado was available against 
ail subséquent purchascrs and incumbrancers of the land under the 
grantee who were not bona fide purchasers for a valuable considération 
and without notice. The necessary resuit of this décision is that the 
vendor's lien comes into existence by virtue of the contract of sale. In 
Pinnell v. Einnell, 156 Cal. 589, 105 Pac. 740, 134 Am. St. Rep. 143, 
the Suprême Court of California, in discussing the case of Fisher v. 
Shropshire, supra, announced the f ollowing rule : 

"But the lien is presumed to exist, and is an incident of the transaction of 
sale, in ail cases uniess the intention of the vendor that it shall not exist be 
clearly nianifestcd by his acts or déclarations, and the burdeu of isroof is 
on the vendee or his succussors to show such intention." 

It necessarily follows that section 67f is not applicable to the lien of 
claimants. The pétition to revise is granted, with directions to set 
aside the order of the District Court and référée and enter an order 
allowing the claim of petitioner as a secured claim. 



KEDMAN V, DUEHAY, Président of United States Roai-d of Parole, et al. 

(Circuit Court of Appeals, Nlntli Circuit. Noveinber 19, 1917.) 

No. 3030. 

Habeas Corpus <S=32?> — Pkoceedinos — Autuobity of Court. 

Under Act Jnne 25, 1910, c. 387, § 3, 36 Stat. 819 (Comp. St. 191G, § 
10537), dcclarinj,' that, if it shall appear to the board of parole from a re- 
port of tho proper oilicers of the prison, or upon application by a prisoner 
for reloasc on pai-ole, that there is a rcasonable prohability that such 
applicant will live and remain at liberty witiiout violatins the laws, and 
If in the opinion of the board such relcase is not incoini)atible with the 

(3=>Fot other cases seo same topic & KBY-NUMBBR in ail Key-Numtered Digests & Indexes 
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welfare of society, then the board of parole may, in Its discrétion, author- 
Ize the release of sucli appUcant on parole, a prisoner cannot, by habeas 
corpus, seeure his release on parole where tbe board of parole found 
there was not a reasonable probability he would llve and reuiain at 
liberty without violating the law, and that his release was incompatible 
with the welfare of society ; the right of parole being vested exclusively 
In the board, 

Appeal from the United States District Court for the Southern Di- 
vision of the Western District of Washington. 

Application by Thomas V. Redman for writ of habeas corpus 
against F. H. Duehay, Président of the United States Board of Parole, 
and others, constituting a board for paroling prisoners in the Unitecl 
States Penitentiary, McNeil Island, Wash. From an order discharg- 
ing a rule to show cause, applicant appeals. Affirmed. 

Thomas V. Redman, in pro. per. 

Clay Allen, U. S. Atty., of Seattle, Wash., George P. Fishburne, 
Asst. U. S. Atty., of Tacoma, Wash., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Appellant Redman, a prisoner in the prison 
at McNeil's Island, filed an application for release on parole with 
the board of parole for the United States prison at McNeil Island, 
Wash. The board heard the application, and thereafter denied it. 
By pétition for writ of habeas corpus he set up that he had been denied 
a right, in that the board "did not show any cause whatsoever why 
it denied" his application, and that "unless good cause is shown by 
the board for not granting to him an order for parole," he is entitled 
to be paroled any time after having served one-third of his sentence. 
The District Court granted an order to show cause, and the board 
denied the allégations above referred to, and alleged that: 

"The petitioner was granted a hearing in the manner provided by law, and 
that it was determined that there was not reasonable jjrobabillty that the 
petitioner would llve and remain at liberty without violating the law, and 
that In the opinion of the board his release was incompatible with the wel- 
fare of society." 

After hearing testimony from a member of the board of parole the 
court discharged the rule to show cause and Redman appealed. 

The only question involved occurs upon the meaning of section 3, 
Act Cong. June 25, 1910, c. 387, 36 Stat. 819 (Comp. St. 1916, § 
10537), which reads as follows: 

"If it shall appear to sald board of parole from a report by the proper offl- 
cers of such prison or upon application by a prisoner for release on parole, 
that there is a reasonable probability that such applicant will live and re- 
maln at liberty without violating the laws, and if in the opinion of the board 
such release is not incompatible with the welfare of society, then said board 
of parole may in its discrétion authorize the release of such applicant on pa- 
role, and he shall be allowed to go on parole outside of said prison, and, in 
the discrétion of the board, to rettirn to his home, upon such ternis and con- 
ditions, Includlng personal reports from such paroled person, as said board 
of parole shall prescribe." 
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Language expressive of législative intent could not be plainer. It 
must appear to the board by showing in the manner prescribed that 
there is reasonable probability that the applicant for a parole will abide 
by the law; and if in the belief or judgment of the board his release 
is not incompatible with the v^relfare of society, the board may, in its 
discrétion, authorize parole. The opinion called for is that of the 
board, and the power to authorize release is vested exclusively in the 
board to be exercised as it may, in its wisdom, see fit. 

Petitioner, having failed to show that lie is entitled to relief from 
the courts, was properly denied the writ. 

Affirmed. 



HENKIN V. FOUSEK. 
(Circuit Court of Appeals, Eiglith Circuit. October 15, 1917.) 

No. 186. 

1. Bankbuptcy <S=136(2) — Pkoceeding to Compel Suiîuender of Pkopebtt — 

I.SSUES AND PrOOF. 

On a pétition by a trustée to require a banl^rupt to turn over money or 
property, the issue is whether he lias sucli nioney or property belonging 
to his estate in his possession or iinder liis control, on which Issue the 
burden of proof Is on the petitioner to establlsh such fac.t by a preiiouder- 
ance of the évidence, und, wliile evldt'nce tendlng to show that the bank- 
rupt fraudulently contraeted the debts scheduled may be pertinent as 
affectlng his crediblUty and the weiglit to be glven to his testlmony, that 
question is beside the issue, and the petitioner is not requlred to prove 
the fraud, even though alleged in the pétition. 

2. Bankbuptcy <S=440 — Appellate Pkoceedings — JIode or Review. 

In bankruptcy proceedings, the remédies for review by appeal and péti- 
tion to revise are mutually exclusive. 

3. Bankruptcy ©=3439 — Okdeb or Surbendeb of Property — Mode of Re- 

view. 

An order requiring a bankrupt to turn over money or property to his 
trustée is reviewable by pétition to revise, upon which only questions of 
law can be considered. 

4. Bankruptcy <S=344(i — Appellate Proceedings — Pétition to Revise. 

Where the only requisite ralsed on a pétition to revise an order re- 
quiring a bankrupt to turn over nioney or property to his trustée is 
whether the order is sustained by tlie evldencie and tliere is évidence to 
support it, there is no question of law which can be considered by the 
appellate court. 

Pétition to Revise Order of the District Court of the United States 
for the District of South Dakota; James D. Elliott, Judge. 

In the matter of Louis Henkin, bankrupt; Charles B. Fousek, trus- 
tée. Pétition by the bankrupt to revise an order of the District Court. 
Pétition dismissed. 

Elton W. Stanley, of Sioux Falls, S. D., for petitioner. 
Herbert Abbott, of Sioux Falls, S. D. (Cherry & Abbott, of Sioux 
Falls, S. D., on the brief), for respondent. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

(Ê=3Foî other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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SMITH, Circuit Judge. The petitioner, Louis Henkin, was about 
January 26, 1916, upon his voluntary pétition adjudged a bankrupt 
by the United States District Court for South Dakota, and on February 
14th the respondent Charles B. Fousek was appointed trustée of the 
€state. The bankrupt's schedules shovved he had liabilities to the 
amount of $7,007.50 and no assets except $50 in cash, a traveling bag 
$10, wearing apparel $50, and a watch and cuff links $45, total $155, 
substantially ail exempt. On March 18, 1916, the trustée filed before 
Hon. Henry A, Muller, spécial référée, a pétition in which he alleged 
that the bankrupt's debts were ail contracted on or about the 26th day 
of April, 1915, for eggs bought by him f rom his creditors ; that he re- 
ceived and sold said eggs for his own benefit and obtained therefor 
the sum of more than $6,000 with the intent and purpose of def rauding 
the persons who sold him the eggs ; that he obtained considérable 
amounts of money from the resale of the eggs which he has ever since 
and still secrètes and keeps in hiding from his said creditors and this 
trustée. The trustée asked an order that Louis Henkin turn over to 
him the said sum or show cause for his f ailure to do so, and that upon 
his failure to make a showing he be attached for contempt. The spécial 
référée on April 3, 1916, issued an order to show cause. April 20, 1916, 
the bankrupt filed his answer in which he denied the fraudulent pur- 
pose and the sécrétion, concealment, and the wrongful withholding of 
assets. Further answering, he said: 

"That he has been engaged as a dealer In produce for the flve years pre- 
Ceding his adjudication, and that on or about April 4, 1915, he entered into a 
coutract with the Cudahy Packing Company of Chicago, through their branch 
office In Sioux City, lowa, under which contract he was to deliver to that 
Company at Sioux City 1,000 cases of eggs each week for a period of approxl- 
mately six weeks, at certain priées as determined by the Chicago market, 
with deliveries to be made weekly. By certain oral agreements, this wrltten 
contract was somewbat altered as to the methods of purchases, deliveries, 
etc., and the bankrupt proceeded to fulflll it according to its terms, operating 
from his office at Elk Point, S. D. 

"Notwlthstanding unfavorable conditions during the flrst and middle parts 
of April, he delivered about 250 cases weekly to the said company, though 
realizing no profits thereon. Ijater, however, on or about April 26, 1915, he 
ordered approximately 2,500 cases of eggs on account of what he believed to 
be a favorable market, which would thus enable him, as he thought, to ad- 
vantageously fulflll his contract wltli the Cudahy Packing Company. Accord- 
ing to his custom, he used the Chicago market of Saturday (April 24th) as 
his purchaslng price on Monday (April 26th). The Chicago market slumped 
25 cents a case on Monday, sliortly after he had sent ont his bids, with the 
resvdt that ail of tbose to whom the bids were made took advaurage of the same 
and unloaded onto the bankrupt the entire 2,500 cases. AU of thèse various 
shipments of that date were immediately sold to the Cudahy Packing Company ; 
but the latter, contrary to its custom, paid the bankrupt at the rate of the 
Chicago quotations of Monday instead of the Saturday quotations, thus making 
the bankrupt's absolute loss in the transaction 25 cents a case, or about $625. 
Immediately upon his learning of the acts of the company, he Informed them 
that he would not fulflll the contract if its terms were to be thus construed 
to the advantage of the company at its own option, whereupon that company 
entirely held back payment for approximately $400 worth of eggs, thus caus- 
ing the bankrupt a loss and ahortage in operating funds, to the amount of 
over $1,000 at the end of the week, on or about May Ist. 

"The bankrupt further says that, according to his information and bellef, 
ail of thèse 2,500 cases would not bave been shipped had it not been for the 
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slump, for he had previously beeii advlsed to order that many, more or less, to 
insvire hls getting the 250 cases a week above mentioneed. For the larger por- 
tion of thèse 2,500 cases of egss the banknipt becaine indebted to certain of 
his présent creditors to the aniount of !f6,8G4.20, as set forth In schedule A-3 
of his original pétition, for \\hich, at the time of the purchase, hls intention 
was to remit promptly, in the due course of business. 

"The bankrupt remitted to the extent of about $6,000 to certain of the ship- 
pers following the purchases of April 26th, before he realized hls losses, where- 
upon he sought the advlce of one Solem, an agent of the Oudahy Packlng 
Company at Sloux City, and of hls lawyer, Mr. A. L. Fribourg, also of Sloux 
City. The loss was due, according to the baukrupt's information and belief, 
to the unjust and unfair interprétation of the contraet by the sald company, 
to the fluctuations of the market, and to other conditions affecting the conduct 
of such business over which the bankrupt had no control. Solem advised hlm 
to go to Chicago and interview the head office with a view of settllng the dis- 
pute and canceling the contrac-t, and, if unable to do so, to i-emain in Chicago 
durlng the balance of the egg season, where he could operate to much greater 
advantage, due to the many compétitive markets, and due to hls Immedlate»pres- 
ence at the egg exchange at the tlme of any fluctuations in priée that mlght 
occur. His lawyer advised hlm to temporarily postpone maklng payments to 
the balance of his creditors, pendlng an adjustment of hls afllairs with the 
Cudahy Pacliing Company. 

"Acting on the advlce of thèse parties, he shortly thereafter, on or about 
May 3, 1915, left FAk Point for Chicago, taklng with hlm about $300 in cash 
and $6,000 in the shape of three drafts each for $2,000, most of which repre- 
sented tlie proceeds from the sale of the eggs. Hls intention was, first, to 
try and cancel his unfavorable contraet with the Cudahy l'acklng Company, 
and, if unsuecessful In that, to remain in Chicago temporarily for the reasons 
above stated, and thus, if possible, to carry on hls trading in eggs at a finan- 
clal gain instead of at a loss, and thcrel)y redeem his prevlous losses on the 
eggs purehased on or about April 26th, from his présent creditors, pay them 
up in full, and continue to purcliase eggs from them in the regular course 
of business. 

"On arrlvlng in Chicago on May 4, 1915, the bankrupt was Informed by the 
Oudahy Packing Company that he wonld be lield strlctly to the terms of his 
contraet, which forced hlm to choose the other alternative of remaining in 
Chicago temporarily for the reasons above stated. On that same day, whlle 
at the egg exchange, the bankrupt made the acqualntance of a stranger, wliose 
true name is unknown to the bankrnjit. but accoi-dlng to the best of his in- 
formation and belief tlie stranger's name was Hawkins. Thls man introdueed 
himself to the bankrupt, saying that they had previously met at a convention 
In Des Moines, lowa. After golng to the theater that evenlng, the bankrupt 
was met at the Sherman Hôtel (where the bankrupt had registered) by the 
aforesald stranger, and they proceeded to visit numerous cafés and saloons, 
freely indulging in the use of Intoxlcatlng liquors, uiitll a late hour, after 
which they went to the bankrupt's room in the sald hôtel, and began to 
gamble, uslng cards as the médium and stud ))oker as the style. Wlnnlng 
heavlly at first to the extent of about $200, the bankrupt attempted to wln 
back the losses he had sustalned from the unfortunate turn of the affalrs of 
hls eçg business, and with this In mind he proceeded to i)lunge, but at day- 
light he was the loser of approxlmately $250, which comprised nearly ail of 
the money he carrled on his person. 

"Stunned by his large losses, wliich, IncUidlng the S40O held up by the 
Company (the bankrupt believing this $400 to also bave been a total loss to 
hlm), amounted to about $1,275, the bankrupt on the day following cashed 
one of the drafts for $2,000 at a local Vjank and resumed play that night with 
hls new-found frlend in a desperate effort to recoup from hls prevlous losses. 
TJnder this Impulse, the bankrupt contlnued to gamble for the balance of the 
week, losing rapldly and heavlly In his vain attempt to put himself back on 
a Sound flnanclal footing. The night of May 5th, he lost practically the entire 
proceeds of the $2,000 draft he had cashed that day. The following day, May 
6th, he cashed the other two drafts, losing over $1,000 that night, and on the 
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nlght of Mny 7tli he lost the balance, thus brinsing hls total loss in business 
and gambling up to a total of approximately $6,000, whlch is tbe money the 
trustée now déclares the baukrupt has in his possession or control. Ail of the 
said games of poker took place in tbe rooms of the bankrnpt at the Sherman 
Hôtel, which were, to the best of hls knowledge and belicf, first room .'i07 
and later room 205. No other parties were présent, and, to the best of the 
bankrupt's information and beliet, the games were played witliont tlie knowl- 
edge of any other persou, with tlie exception of a bell boy, who on one occa- 
sion served drinks to them, and to whom the bankrnpt gave a tip of 25 cents 
in considération of tbe bell boy keeping hls silence because of the rules of the 
hôtel against gambling. The IJankrupt further says tbat the said games were 
played without chips, paper money of the larger dénominations being the 
médium of exchange; tbat each night's session of gambling was preceded 
by visiting the varions cafés and saloons until after tbe hour of midnight, 
which resulted in the bankrupt's nlgbtly l)ecoraing intoxicated ; tbat to tbe 
best of the bankrupt's knowledge and belief he was drunk and under the 
influence of liquor at and during most of the time the gambling was in 
progress ; tbat tbe above-mentioned Hawkins, if tbat be his true name, was 
and is, according to tlie bankrupt's lielief, a professionid gambler, who took 
advantage of the bankrupt's condition and relieved him of ail hls eartbly 
possessions. 

"After thus losing ail of his money with tbe exception of about .?200 to the 
said stranger, the latter dlsappeared, and tbe bankrnpt was unable to trace 
him after rejjeated efforts to do so, and since tbat tinie the bankrupt lias never 
seen nor heard from the said stranger, nor does the baukrupt know where 
the said party can be fouud. 

"For the week following tins expérience, the bankrupt says tbat lie remain- 
ed in Chicago under the doctor's care, suffering a breakdown on Sunday, 
May 9th. Broken down mentally and physicall.v from the excessive use of 
intoxicants within the period aforesaid, from May 4th to May 8tb, and due 
to the anguish and suffering over liis stupendous losses in business and gam- 
bling, he continued to be under the doctor's care, taking treatment for a period 
of at least two months. 

"Shortly after returning to IDlk Point, the bankrupt, as soon as he was 
physieally able to do so, took up the niatter of bringing suit against the 
Oudahy Packing Company on the aforemeutioned contract and the amendments 
thereof made orally and by correspondence. Such suit was started by bis 
Sioux City attorney on or about May 24, 1915, for $10,000 damages ; but, due 
to tbe gênerai légal advantages having heen obtained by the company, the 
suit was dropped by the bankrupt on the advice of his counsel. Later in 
September, the company made a remittance of a small amount in settlement 
for the eggs, which had been lield up, as previously stated. 

"The bankrupt further says tbat he was solvent at tbe time he became 
Indebted to his présent creditors ; that he acted in good f aith and intended to 
pay them in full for the eggs according to the agreement ; that not until the 
month of January, 1916, did he contemi)late bankruptcy to relieve himself 
of his hopeless state of insolvency, whlch was more than elght months after 
the shipment of eggs to him by certain of his présent creditors. 

"In this bankruptcy proceeding the bankrupt says that ho has testified 
truthfully and to the best of his knowledge and belief; that he bas concealed 
no assets from the trustée ; that tbe schedule filed with his pétition properly 
represents ail of his assets existlng at the time thereof ; tliat since tbe flling 
of the said schedule he has not corne into possession of the funds mentloned 
in tbe pétition of the trustée. 

"Therefore, as to the dellvering of the $6,000 as prayed for in the pétition 
of the trustée, the bankrupt says that it is physieally Impossible for him to 
so deliver the same for the reasons herein stated, and because in truth and 
In fact he has it neither in his possession or control, nor is he able to obtain 
possession or control of the same." 

The case was heard before the référée on March 8, April 25, and 
May 15, 1916. On July 25, 1916, the référée found that the bankniin 
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still had in his possession the $6,000 in question, and on September 
]6th formally ordered him to turn it over to the trustée. September 
20, 1916, the bankrupt filed a pétition for review, and on February 20, 
1917, the District Court sustained the order of the référée. Thereupon 
the bankrupt filed his pétition to revise such ruling in this court. 

The argument has taken a wide scope, but many of the questions 
discussed need not be determined in this case. There has been much 
discussion of what amount of proof is necessary in cases of this charac- 
ter. If this were a criminal contempt case, it would clearly be necessary 
for the prosecution to make a case beyond a reasonable doubt. Gom- 
pers V. liucks Sto.ve & Range Co., 221 U. S. 418, 444, 31 Sup. Ct. 492, 
55 L. Ed. 797, 34 L. R. A. (N. S.) 874; Merchants' S. '& G. Co. v. 
Board of Trade of Chicago, 120 C. C. A. 582, 201 Fed. 20, 27. 

But even if this order should be followed by a contempt proceeding, 
it would be a "civil contempt" as distinguished from a "criminal" 
one. Freed v. Central Trust Co. of Illinois, 132 C. C. A. 7, 215 Fed. 
873. 

It is doubtful whether in civil contempt proceedings it is necessary to 
prove the contempt case beyond ail reasonable doubt. The Suprême 
Court of the United States expressly declined to pass upon that ques- 
tion in Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 444, 31 
Sup. Ct. 492, 55 L. Ed. 797, 34 U R. A. (N. S.) 874. But this is 
not a contempt case at ail, but is a civil proceeding to obtain an order 
to turn over property alleged to be in defendant's possession. It is 
true it is alleged the bankrupt acquired the property with intent to 
defraud his creditors, and if it was necessary to prove the fraudulent 
purpose it would be necessary to show that fact bv satisfactory évi- 
dence. Jones V. Simpson, 116 U. S. 609, 6 Sup. Ct. 538, 29 h. Ed. 
742; Walker v. Collins, 8 C. C. A. 1, 59 Fed. 70; United States v. 
Détroit Timber & Lumber Co. (C. C.) 124 Fed. 393 ; Arnold v. Korri- 
gan, 151 C. C. A. 115, 238 Fed. 39, 46. 

And in Re Hawks (D. C.) 204 Fed. 309, 316, it is said that to warrant 
a finding of fraud the évidence must be of such nature as to be con- 
vincing and inconsistent with a presumption of honesty, and this court 
in Schweer v. Brown, 64 C. C. A. 574, 130 Fed. 328, said that in cases 
of fraud the évidence must be clear and convincing. It has been held 
that an action to set aside a patent or deed upon the ground of fraud 
can only be sustained upon a showing of the fraud by évidence clear, 
unequivocal, and convincing. Maxwell Eand Grant Case, 121 U. S. 
325, 381, 7 Sup. Ct. 1015, 30 L. Ed. 949; United States v. San Jacinto 
Tin Co., 125 U. S. 273, 299, 8 Sup. Ct. 850, 31 E. Ed. 747; United 
States V. Alills (C. C.) 169 Fed. 686. 

[1] The question in this case at once arises : Was it necessary for 
the trustée to prove the alleged fraud? That the $6,000 in question was 
once the property of the bankrupt is beyond question ; that, if he still 
had it at the time he was adjudged a bankrupt, he was bound to turn 
it over, is likewise beyond dispute. The question of whether he con- 
tracted the debts scheduled in bankruptcy with intent to defraud his 
creditors throws an interesting sidelight upon the case, but not more. 
246 F.— 19 
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There has been a conflict in the authorities froni an early time as 
to whether, in view of the fact that such orders as this may be en- 
forced by process of contempt, the rule as to the évidence required 
in a criminal contempt case applies. This turns largely upon the 
question of whether the court in the contempt case can investigate 
the question of the ability of the bankrupt to pay over money or turn 
over property, or is conchisively bound by the former adjudication. 
A most interesting list of the authorities on both sides of this question 
down to that time will be found in Re Haring (D. C.) 193 Fed. 168. 

In Schweer v. Brown, 64 C. C. A. 574, 130 Fed. 328, this court in 
a case that had proceeded to an order of commitment declined to 
pass upon the question Oif the quantum of proof required, upon the 
ground that it appeared that appellant had the property there in ques- 
tion in his possession beyond ail reasonable doubt. It must be remem- 
bered that that was an appeal, while this is on pétition to revise in 
matter of law. In re Cole, 75 C. C. A. 330, 144 Fed. 392; Id., 90 C. C. 
A. 50, 163 Fed. 180, 23 L. R. A. (N. S.) 255. 

[2] It is now the settled lav^r of this circuit that the remédies by ap- 
peal and pétition to revise are mutually exclusive. Century Savings 
Bank v. Moody, 126 C. C. A. 499, 209 Fed. 775. 

[3] And it has been held that the only method of reviewing an or- 
der on the bankrupt to turn over money or property to his trustée is 
by pétition to revise, and not by appeal. Kirsner v. Tahaferro, 120 
C. C. A. 305, 202 Fed. 51 ; In re Mertens, 73 C. C. A. 561, 142 Fed. 
445; In re Shidlovsky, 140 C. C. A. 654, 224 Fed. 450; Fisher v. 
Cushman, 43 C. C. A. 381, 103 Fed. 860, SI h. R. A. 292; Lazarus v. 
Harding, 138 C. C. A. 414, 223 Fed. 50. 

This case was brought to this court by the proper proceeding, but it 
does not follow that under it ail the questions can be raised in this 
court which could hâve been raised if the remedy had been by appeal. 

The Bankrupt Act, 30 Stats. 553, § 24, subd. b, U. S. Compiled 
Statutes 1916, p. 11346, § 9608, provides: 

"The several Circuit Courts of Appeal shall hâve .lurisdictlon In equlty, 
either Interlocutory or final, to superintend and revise in matter of law 
the proceedings of the several Inferior courts of bankruptcy wlthin thelr 
jurisdiction." 

There is no question of law presented on this pétition except that 
the petitioner claims there is no conflict in the évidence and that it 
appears he did not hâve the money in his possession or control at 
the time the order was made. 

It will be conceded that it must appear that the money was in the 
hands of the défendant at the time of the order. In re Rosser, 41 C. 
C. A. 497, 101 Fed. 562 ; Samel v. Dodd, 73 C. C. A. 254, 142 Fed. 
68; Stuart v. Reynolds, 123 C. C. A. 13, 204 Fed. 709. But that only 
questions of law can be considered. Good v. Kane, 128 C. C. A. 454, 
211 Fed. 956; In re Rosser, 41 C. C. A. 497, 101 Fed. 562; In re 
Purvine, 37 C. C. A. 446, 96 Fed. 192. 

[4] It is conceded that the bankrupt had about $6,300 in his posses- 
sion early in May, 1915, betvveen eight and nine months before his 
pétition in bankruptcy. His only excuse is that he lost substantially 
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ail of this in a poker game in Chicago. The référée and the District 
Court found that he had so lost none of it. This is not a case where 
he claimed to hâve spent the money for living or other charges or lost 
it in business. Upon the undisputed évidence he still has the money, 
unless he lost it in the poker game in question. Is there any conflict 
in the évidence on that subject, or is there such coniîict in the bank- 
rupt's testimony as tOi wholly discrédit him ? 

He allèges in the schedule filed at the commencement of the bank- 
ruptcy proceedings that ail his debts on open accounts were contracted 
on or about Monday, April 26, 1915. He complains that eggs were 
unloaded upon him because he agreed to pay 25 cents a case more than 
was warranted by the Chicago market. How his customers were to 
know that the price he was paying was too much, when he did not know, 
is not explained. The resuit is he claims a loss of $625. Thèse eggs 
were bought on Monday, April 26th, and shipped to Sioux City, and he 
collected the $6,000 on them within a week. On Monday, May 3d, just 
a week after he bought thèse eggs of the persons who sold them to him, 
he had shipped them to Sioux City, collected the money on them, de- 
posited it in the First National Bank at Elk Point, S. D., and secured 
from it three drafts on the Continental & Commercial National Bank of 
Chicago for $2,000 each. This was quite rapid action. 

Considérable complaint is made that the Cudahy Packing Company 
only allowed him for the price of Monday, April 26th, instead of the 
price of Saturday, April 24th, two days before he bought the eggs. 
The contract with the Cudahy Packing Company was made orally with 
Mr. Solem on Saturday April 3, 1915, and was confirmed by a letter 
from Chicago on April 6th, by the Cudahy Packing Company by 
Maurice Manderville. 

Subsequently to his return from Chicago, he brought suit against 
the Cudahy Packing Company for $10,000 damages under this contract, 
but dismissed it upon his own motion. He used it, however, while 
pending as the basis for excuses to his creditors. He agreed to remit 
to his creditors upon receipt of the goods, but he got the goods, shipped 
them to Sioux City, got the money on them, and never paid for them. 
There is nothing to indicate he had any cause for complaint in his 
transactions with the Cudahy Packing Company. He deemed it nec- 
essary ta explain how he came to take this $6,000 to Chicago, and says 
he went down to get a cancellation of his contract with the Cudahy 
Packing Company (of course, he had no need for this $6,000 for that 
purpose), and, in case he failed to secure such cancellation, to go to 
buying eggs upon the market to carry out his contract. His contract 
was to deliver at Sioux City. The Cudahy Packing Company, having 
a contract with the bankrupt to buy eggs and deliver them at Sioux 
City "bought in your territory," it is manifest they were not bound to 
take eggs bought at Chicago at the very least unless delivered at Sioux 
City. If they would not cancel the contract, it is improbable that they 
would make a new contract by which he could buy in Chicago, where 
they doubtless had agents. The alleged scheme to buy in Chicago^ to 
perform a contract to deliver eggs "bought in your territory" is at 
least chimerical, yet this is the only explanation he gave of having the 



392 24G FEDEItAL REPORTER 

money at Chicagoi at ail. This money was derived from the very eggs 
he delivered to the Cudaliy Packing Company. 

The bankrupt testified he wired his brother, Dr. John Henkin, ta 
meet him at the train, and he did so. Dr. Henkin swears he did not 
see the bankrupt at the train, did not see him until Friday, the 7th of 
May, after the bankrupt claims to hâve lost ail the money. The bank- 
rupt was unknown at the Chicago banks. He went to the drawee bank, 
the Continental & Commercial National Bank on Wednesday, May 5th, 
but they refused to cash thèse draf ts until he was identified. He then 
went to Morris Tower, who was well acquainted with the father of the 
bankrupt, and Tower went with Henkin to the bank where Tower did 
business, the National Bank of the Republic, and identified him to that 
bank, and it guaranteed the indorsement of Henkin. Tower swears 
that Dr. John Henkin was along, as does Oscar H. Swan, now cashier 
of the bank. This is in direct conflict with the testimony of both the 
Henkins. The bankrupt thus cashed one of the drafts at the drawee 
bank. This, it will be remembered, was on Wednesday, May 5th. On 
the following Thursday, May 6th, the bankrupt cashed the other two 
drafts at the National Bank of the Republic. Mr. Swan, now cashier 
of the bank which guaranteed the indorsement on May 5th and paid 
the two drafts on May 6th, testifies that when he came with Mr. Tower 
on May 5th he did not observe anything indicating that the bankrupt 
had been up ail night or drinking the night before, and when he came 
the next day there was absolutely nothing about him that indicated to 
him that he was carrying on a course of dissipation or excessive drink- 
ing. The bankrupt went direct to the Sherman Hôtel. After his re- 
turn home, he was sued by some of his creditors and judgment obtain- 
ed. One of thèse, Enoi, instituted proceedings auxiliary to exécution, 
and the bankrupt was examined as a witness and testified that he oc- 
cupied two rooms at the Sherman, 307 and 205, and "I think we played 
in 307." He was in fact registered in 411, and there is nothing to in- 
dicate he ever occupied any other room. This is mentioned, not as im- 
portant in itself, but because he noticed and remembered the number 
of a bellman, who called at his room to take an order for two bottles 
of béer and two sandwiches, as No. 9. While a man is not expected 
to remember the numbers of ail the rooms he occupies, he might remem- 
ber whether he moved from one floor to another on the same trip, but 
much less would he remember the number of a bellboy who called at 
his room to take an order for two bottles of béer and some sandwiches, 
unless at the time he expected to call the boy as a witness, and this 
theory is corroborated in this case by the fact that he called the atten- 
tion of the boy to a deck of cards and some money on the table, and said 
they were having a game, and gave him 25 cents as a tip. There was 
no one else in the room at the time but the défendant and the bellboy, 
but the latter saw some one in the bathroom. This entire scène is 
whoUy consistent with the theory that it was a plan to make évidence 
when this lawsuit or a similar one arose, and seems inconsistent with 
any other theory, as it was unreasonable that the bankrupt should re- 
member the number of the bellboy unless it was for the purpose of 
calling him as a witness, and still more unreasonable that he called to 
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the attention of the bellboy the fact that a game was going on, al- 
though they had no chips, and tlie money could hâve been pushed inside 
a drawer as well as the other party could be sent to the bathroom. 

After the bankrupt gave the checks to the First National Bank of 
Elk Point for the three drafts in question, lie had a balance of only 
$17.96, but he took with him to Chicago besides the drafts about $300 
in money. The bankrupt reached Chicago at 8 :30 a. m. Tuesday, May 
4th. He daims he went to the Sherman Hôtel, registered, got shaved, 
and went to the office of the Cudahy Packing Company. 

"It was in the mornhig, and I got away from there (Cudahy Packing 
Company), so It innst havo been before dinner. I dld not go back there In the 
afternoon. At the Cudahy Tacklng Plant, I met Mr. Manderville in the offlce. 

"Q. Who else dld you meet with. Was there a stranger there? A. I can't 
tell you his naine. I don't remember. I think his name is nearly mine. I 
thlnk it is Ilawkins. I am not sure ; I met him in the eutrance. I was 
gol]ig iip, and ho recognized me. I am pretty sure that he dld recognize me. 
Tlils was in the forenoon. I next met this man, whose name I thlnk is 
Hawkins, whon I came down from the offlce. He walted for me. It was be- 
fore lunch ; I don't know the exact time. I could not give the hour. I next 
met him at the show that evenlng. I had tickets to one show, and lie went 
to anotlier one, and, if I remember right, it was right after the show, I am 
pretty sure. I met him at the Sherman Hôtel. He ealled for me. ïhe only 
way I can figure the time is by the show. I présume it was 11 o'clock. 

"Q. Dld you and he stay there until you went to bed? A. I think that we 
went to the Xorth American Cabaret. That is a restaurant. We stayed there 
until they closed. They serve drinks there, and, if I remember right, they 
close or quit servlng drinks at 1, and we were there half an hour or more after 
that. From there we went to the Sherman Hôtel, if I remember right. 

"Q. What time was it when you got to the Sherman Hôtel; A. I don't know 
as you would call it that night, I was there next morning at 3 o'clock. I dld 
not go to my room alone. I forget the name of the other person that was 
there. There was just we two." 

He testified in the Eno case that the first night, Tuesday, he lost over 
$2,000. This was the 4th of May, and he had not drawn the money on 
any of the drafts. This testimony was manifestly untrue, as he could 
not bave lost more than the balance of the $300 cash he took with him 
if he played on Tuesday. He swore that he cashed one draft each day, 
v/hen in fact he cashed one on the 5th and two on the 6th of May. He 
testified on this occasion that he never commenced playing until about 
3 o'clock in the morning. This was apparently to corroborate his state- 
ment that he had long been drinking with the supposed Hawkins, but 
it clearly appears that the bell man, on whom he relies to corroborate 
him, ealled at the room at 11 :15 and they then appeared to hâve been 
gambling. If they had not, the whole transaction was a fraudulent prê- 
teuse. The bankrupt swears he drank nothing but béer, and that he 
never drank anything but béer and wine; never drank distilled liq- 
uors. This made it necessary to swear it was late at night when he 
gambled with the man whose existence is known only to himself. The 
bankrupt testified in the Eno case that he had two brothers in Chicago. 
H there is anything he would be expected to know about, this is one. 
It clearly appeared he had only one there. 

We hâve but touched upon some of the glaring inconsistencies and 
misstatements of the bankrupt, but we bave said enough, as we think, 
to clearly show that both the référée and the District Court were justi- 
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fied in saying that the bankruptwas wholly unworthy of belief ; that 
he never met the supposée! Hawkins at ail in Chicago and gambled 
with him;; but that the entire scheme was devised to assist him in 
swindling his creditors. Not only were the référée and District Judge 
so justified, but, if the case had been submitted to us, we would hâve 
found the same way. Good v. Kane, 128 C. C. A. 454, 211 Fed. 956; 
Schweer v. Brown, 64 C. C. A. 574, 130 Fed. 328; Seigel v. Cartel, 90 
C. C. A. 512, 164 Fed. 691 ; In re Friedman (D. C.) 153 Fed. 939. 

In the State of the record, there is no question of law for our consid- 
ération, and the pétition to revise must be, and is, denied. 



RIALTO IRR. DIST. v. STOWELL.' 

STOWELL V. RIALTO IRR. DIST. 

(Circuit Court of Appeals, Nlnth Circuit. October 15, 1917.) 

No. 2491. 

1. Courts <S=366(7) — Précédents — Fédéral CouRTa 

A décision of a state court determlning the cliaracter of bonds Issued 
under a state statute is concluslve and binding on fédéral courts. 

2. Waters and Watee Courses <3=5230(4) — Irrigation District — Bonds — 

Validitt. 

Act Cal. March 7, 1887 (St. 1S87, p. 29), under which an Irrigation dis- 
trict was incorporated, déclares. In section 12, that the dlrectors shall 
hâve power to acqulre by purchase or condemnation ail lands and waters 
and other property necessary for the Irrigation proJect, and that, in 
case of purchase, the bonds of the district may be used at thelr par value 
In payment. Section 15 déclares that for the purpose of constructing nec- 
essary irrigation canals and works, etc., the dlrectors shall estimate the 
amount necessary to be ralsed and shall Immediately call a spécial élec- 
tion submlttlng to electors of the district the question vrhether bonds 
shall be Issued, and that such bonds, if Issued, shall be negotlable In 
form signed by the président and secretary, whlle section 16 provides that 
the dlrectors sell bonds from tlme to time In such quantitles as may be 
necessary and most advantageous to raise money for the construction 
of canals and works, but that no bonds shall be sold for less than 90 per 
cent, of thelr face value after publication of notice of sale, etc. Section 
42 déclares that the dlrectors or other offlcers of the district shall hâve 
no power to incur any debt or liability whatever, either by issulng bonds 
or otherwlse In excess of the express provisions of the act, and that any 
debt Iricurred in excess of such express provisions shall be vold. Eeld 
that, while the bonds Issued by an Irrigation district are negotlable, yet 
those issued in violation of statute are void, and therefore bonds issued 
in exchange for construction work or in considération of a contract for 
such work to be done In the future are void, although bonds issued in 
payment for water, pipe Unes, and other property actually conveyed are 

VKlld. 

3. Limitation of Actions ©=522(5) — Running of Statute — Bonds — Coupons. 

An action on coupons attached to bonds issued by an irrigation district 
pursuant to such statute is barred by the four-year limitation prescribed 
by Code Civ. Proc. Cal. § 337, upon actions on contracta, obligations or 
liabilities founded upon instruments in writing executed within the state, 
for the bonds belng negotlable, and constituting a lien on the property of 
the district, the bar of such limitation statute cannot be avoided on the 

^ssFoT otber cases Bee same toplo & KBY-NTJMBER in ail Key-Numbered DJiaeats.& Xuioxes 
•Rehearlng denied November 19, 1917. 
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theory that the action fell witliin tlie exception of section 312, deelaring 
tliat civil actions witliout exception can only Lie commenced wltliin the 
perlod prescribed, unless iu spécial cases a différent limitation Is pre- 
scribed by statute ; the bonds not being payable only eut of a spécial fund, 
and a judgment not nierely establlshing their validity. 
i. Wateks and Water Coueses <S=5230(6) — Judgment — Execution — Right to 
Levy. 

A judgment in an action on bonds issued by défendant irrigation dis- 
trict, reciting that plaintifC hâve and reeover from défendant the sum 
of $50,577.70, together wlth costs, is such a judgment as will authorize me 
issuanee of exécution to be satislied ont of any property of the distrîCt 
subjeet to such process. 

5. Watehs and Wateu Courses <S=5230(5) — Bonds — "Negotiable Instru- 

ments'' — What Constitute. 

Bonds Issued by an irrigation district under Act Cal. March 7, 1887, § 
15, providing for élection for submitting question of bonds, and deelaring 
that such bonds shall be negotiable in form, are "negotiable instruments." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Negotiable Instrument.] 

6. Wateus and Water Courses <S=230(6) — Irrigation Districts — Bonds — 

Liability for Payment. 

Bonds issued by an irrigation district pursuant to Act Cal. March 7, 
1S87, §1 15, providing for bond élections, and that the bonds shall be 
negotiable in form, thougli reciting that the bonds and Interest thereon 
are to be paid by revenue derived from an annual tax on the real property 
of the district, having been made a lien on ail the property of the district, 
are not payalile only out of the fund derived from such taxation, and, on 
recoveriiig judgment agaiust the district, the holder of the bonds is not 
restrlcted to the spécial fund. 

7. Appeal and Erbor <S=3ll77(9) — Détermination — Remand. 

In an action on lionds and interest coupons, wliere the record did not 
show how much the judgment shouUl be reduced on account of recovery 
improperly allovi'ed on interest coupons upon which action was barred 
by limitations, and tliere was no stipulation as to the matter, the judg- 
ment must be reversed and remanded. 

In Error and Cross-Error to the District Court of the United States 
for the Southern Division of the Southern District of California; OUn 
Wellborn, Judge. 

Action by N. W. Stowell against the Rialto Irrigation District, a cor- 
poration. There was a judgment denying plaintiff part of the relief 
sought, and défendant brings error, and plaintiff sues out a cross-writ 
of error. Reversed and remanded, with directions. 

See, also, 246 Fed. 308, C. C. A. . 

Tlie plaintiff in error was incorporated under an act of the state of Cali- 
fornia conmionly called the Wright Act, entitled "Au act to provide for the 
organisation and goveinuiont of irrigation districts, and to provide for the 
acquisition of water and other property, and for the distribution of water 
thereby for irrigation purposes," apiiroved March 7, 1887 (Stats. Cal. 1887, 29), 
to which act there were sevei'al ameniluients, as well as a supplemental one. 

After the organlzation of the district, It issued bonds in tlie amount of 
$500,000, bearing date November 17, 1890, ail of which were of the same ténor, 
and one of which is set o\]t in fuU iu the ameuded complaint flled by the 
])resent défendant in error, Stowell, July 5, 1012, his original complaint hav- 
ing been flled ,ïune 27, 1908, to reeover $.30,000 including luterest, alleged to 
be due ujion certain coulions annexed to certain of the bonds so issued, al- 
leged to bave been acquired and owued by hini. By a supplemental complaint 

<S;33Foî other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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the plalntiff In the action Inclnded In his demand certain other slmllar 
coupons, increasing his demand in tlie aggregate to $50,577.70 Includlng in- 
terest. 

To ail of the bonds were attached both Interest and Installment coupons, 
and it was upon such coupons that the plalntiff to the action sought to recover. 

By its answer the défendant to the action admitted that the bonds were 
Issued by the officers of the district, but alleged that none of them were issued 
for a valld or lawful considération, that none of them were dated or made 
payable as required by the statute, and that ail of the acts of the officers of 
the district in issulng the bonds were unauthorized and void, and that ail of 
the coupons maturing four years or more before the commencement of the 
action were barred by a certain specifled section of the statute of limitations 
of the State of Californla. 

After trial before the court the latter made a gênerai flnding on the issues 
in favor of the plalntiff and directed judgœent in his favor for $50,577.70, 
which judgment was accordingly entered. 

Each party sued out a writ of errer — the plalntiff upon the ground that the 
court erred in refusing to allow hlm compound interest, which contention, 
however, he has in this court abandoned, leavlng for considération only the 
writ of error brought by the défendant to the action. 

There are two other similar actions, it appears from the record, numbered 
2492 and 2493 (246 Fed. 308) which, by stipulation of the parties and by order 
of the court, bave been submitted upon the record and briefs in the présent 
case, to abide the décision to be rendered herein. 

Henry Goodcell, F. A. Léonard, Howard Sitrr, and Léonard & 
Surr, ail of San Bernardino, Cal., for Rialto Irr. Dist. 
J. W. Swanwick, of Los Angeles, Cal., for N. W. Stowell. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). In form the 
bonds were "promises to pay to the bearer" thereof : 

"At the office of the treasurer of said district the sum of ($500.00) five 
hundred dollars In gold coin of the United States, at the dates and upon in- 
stallments as follows: At the expiration of eleven years from date five (5) per 
cent, of said sum ; at the expiration of twelve years from date six (6) per cent, 
of said sum ; at the expiration of thirteen years from date seven (7) per cent, 
of said sum ; at the expiration of fourteen years from date eight (8) per cent, 
of said sum ; at the expiration of fifteen years from date nine (9) per cent, 
of said sum ; at the expiration of sixteen years from date ten (10) per cent, 
of said sum ; at the expiration of seventeen years from date eleven (11) per cent, 
of said sum ; at the expiration of eighteen years from date thirteen (13) per 
cent, of said sum; at the expiration of nineteen years from date fifteen (15) 
per cent, of said sum ; and at the expiration of the twentieth year from data 
a percentage suflioieut to pay off said sum in full. Said installments are to be 
paid as provided in and only upon the surrender of the respective installment 
coupons hereto attached. And said district promises to pay interest on said 
principal" at a prescribed rate and at prescribed times upon the surrender of 
the respective interest coupons." 

Each bond also recited that: 

"This bond is one of a séries of bonds amounting In the aggregate to five 
hundred thousand dollars caused to be issued by the board of directors of 
said Rialto Irrigation District and pursuant to a vote of the electors of 
said district at an élection held for that purpose on the 15th day of November, 
1890. The said séries of which this bond is one is composed of one thousand 
bonds each of the dénomination of five hundred dollars, and said bonds are 
Issued by authority of, pursuant to, and after a full eompllance with ail the 
requirements of the act of the Législature of the state of Californla entitled 



KIALTO IKE. DIST. V. STOWELL 297 

'An act to provide foi' the organization and government of iriigatlon districts, 
and to provide for tlie acquisition of water and other property and for the 
distribution of water tliereby for irrigation purposes,' approved Marcli 7, 1887, 
and tlie acts amendatory thereof and suppleniental tliereto. Tlie Rialto Irri- 
gation District is coniposed of citrus produciug lauds divided into ten and 
twenty acre farms, irrigated by one tliousaud (1000) inches of water measured 
iinder a four-lnch pressure, piped to eacli farm lot. Ali tlie sald bonds and 
the interest thereon are to be paid by revenue derived from an aiinual tax 
iipon the real property of the district, which tax is and the said bonds are 
by said act of the Législature, made a lien upon ail said real property." 

The bonds were signed by the corporation by its président and 
secretary, and its corporate seal was affixed thereto. 

Section 12 of the act under which they were issued provides, among 
other things, that : 

The board of dlrectors of the corporation, "and its agents and employés, 
shall hâve the right to enter upon any land in the district to malce surveys, 
and may locate the line for any canal or canals, and the neeessary branches 
for the same, on any of sald lands whieh may be deeined best for such loca- 
tion. Said board shall also hâve the right to acquire, either by purchase or 
condemnation, ail lands and waters, and other property neeessary for the con- 
struction, use, supply, maintenance, repair, and improvemeiit of said canal 
or canals and works, ineluding canals and works construoted and being con- 
structed by private owners, lands for réservoirs, for the storage of needful 
waters, and ail neeessary appurtenances. In case of purchase, the bonds of 
the district, hereinafter provided for, may be used at their par value in pay- 
ment; and in case of condemnation, the board shall proceed, in the name of 
the district, under tlie provisions of title seven, of part three, of the Code of 
Civil Procédure. Said board may also construct the neeessary dams, réser- 
voirs, and works for the collection of water for said district, and do any and 
every lawful act neeessary to be done, that sufflcieiit water may be furnished 
to each landowner in said district for irrigation purposes. The use of ail 
water required for the irrigation of the lands of any district formed under the 
provisions of this act, togetlier with the rights of way for canals and ditches, 
sites for réservoirs, and ail other property required in fully carrying out the 
provisions of this act, is hereby declared to be a public use, subject to the 
régulation and control of the state, in the manner prescribed Ijy law." 

Section 15 of the act is as foUows : 

"For the purpose of constructing neeessary irrigation canals and works and 
acquiring the neeessary property and rights therefor, and otherwise carrying 
out the provisions of this act, the board of direetors of any such district must, 
as soon after such district has been organized as may be practical)le, estimate 
and détermine the amount of money neeessary to be ralsed, and sliall imme- 
diately thereupon call a spécial élection, at which shal] be submitted to the 
electors of such district possessing the qualifications prescribed by this act, 
the question wliether or not the bonds of sald district shall be issued in the 
amount so determined. Notice of such élection must he given by postlng no- 
tices in three public places in each élection precinct in said district ïor at 
least twenty days, and also by publication of such notice in some newspaper 
published in the county, where the odice of the boarrt of dlrectors of such 
district is required to be kept, once a week for at least three successive weeks. 
Such notices must specify the time of holding the élection, the amount 
of bonds proposed to be issued, and said élection must be held and the 
resuit thereof determined and declared, in ail respects as nearly as practica- 
ble, in conformity with the provisions of this act governiug the élection of 
oflicers; provided, that no informalities in conducting such au élection shall 
Invalldate the same, if the élection shall hâve been otherwise fairly conduct- 
ed. At such élection the ballots shall contain the words, 'Bonds — Yes,' or 
'Bonds — No,' or words équivalent thereto. If a majority of the votes cast 
are 'Bonds — ïes,' the board of dlrectors shall immediately cause bonds in 
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sald amount to be Issued ; sald bonds shall be payable in gold coin of the Unit- 
ed States, in installments as foUows, to wit : At the expiration of eleven years 
net less than flve per cent, of sald bonds; at the expiration of twelve years 
not less than six per cent.; at the expiration of thirteen years not less'tlian 
seven per cent. ; at the expiration of fourteen years not less than elght i)er 
cent. ; at the expiration of fifteen years not less than nine per cent. ; at the 
expiration of sixteen years not less than ten per cent. ; at the expiration of 
seventeen years not less than eleven per cent. ; at the expiration of elghteen 
years not less than thirteen per cent.; at the expiration of nineteen years not 
less than fifteen per cent.; and for the twentieth year a percentage 'sufflclent 
to pay ofif sald bonds ; and shall bear interest at the rate of six per cent, per 
annum, payable semiannually on the first day of Jaiiuary and July of each 
year. The principal and interest shall be payable at the oflice of the treasurer 
of the district. Said bonds shall be each of the dénomination of not less than 
one hundred dollars, nor more than five hundred dollars, shall be negotiable 
in form, signed by the président and secretary, asid the seal of the board of 
directors shall be affixed thereto. They shall be numbered consecutively as 
Issued, and bear date at the time of their issue. Coupons for the interest 
shall be attached to each bond signed by the secretary. Said bonds shall ex- 
press on their face that they were issued by authority of this aet, stating its 
title and date of approval. The secretary shall keep a record of the bonds 
sold, their number, the date of sale, the priée recelved, and the name of the 
purchaser." 

By the next section (16), the board of directors was authorized to 
"sell said bonds from time to time in such quantities as may be neces- 
sary and most advantageous to raise money for the construction of 
said canals and works, the acquisition of said property and rights, and 
otherwise to fuUy carry out the objects and purposes of this act," with 
spécifie provisions respecting its intention to make such sale and in 
regard to pubHc notice thereof , and in respect to the making and open- 
ing of bids and the making of such sale to the highest responsible bid- 
der, and with the express provision that "said board shall in no event 
sell any of the said bonds for less than ninety per cent, of the face 
value thereof." 

By section 42 of the act it is expressly declared that : 

"The board of directors or other olficers of the district shall hâve no power 
to incur any debt or liability vphatever, either by issuiug bonds or otherwise, 
in excess of the express provisions of this act, and any debt or liability in- 
curred, in excess of such express provisions, shall be and remain absolutely 
void." 

[1] The meaning of the act respecting the character of the bonds, 
for what they were thereby authorized to be issued and sold, and the 
meaning of the provision that they shall "bear date at the time of their 
issue," was involved in cases heretofore decided by the Suprême Court 
of the State, one of which (155 Cal. 215, 100 Pac. 248) was between 
the same parties now hère. Of course, the décision of that court upon 
thèse questions is binding upon us. 

[2] In the case of Baxter v. Vineland Irrigation District, 136 Cal. 
185, 194, 195, 68 Pac. 601, it was decided, among other things, that 
such bonds are negotiable instruments, but it was thereby further de- 
cided that: 

Such a "district has only the powers which are given it by statute; and if 
in its name bonds are issued which are beyond its power to issue (ultra vires), 
they are of no more value than is a paper purportlng on its face to be a ne- 
gotiable promissory note of a maker who never signed it, nor authorized any- 
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one to sign it for him" — citins its prcvious décision in the case of Stimson v. 
Alessandro Irr. Dlst., 135 Cal. 389, 67 Pac. 496, 1034. 

In the subséquent case of Stowell v. Rialto Irr. Dist., 155 Cal. 215, 
100 Pac. 248, the same court held that while an irrigation district or- 
ganized under the act in question has power to issue its bonds at par 
for the purchase of completed pipe hnes, water rights, and sources 
of supply suitable and necessary for the réception and distribution 
of the necessary water, upon the delivery of a deed conveying such 
property to the district, it has no power to exchange bonds for con- 
struction work or in considération of any contract for such work, 
saying : 

"The argument of respondent is that the contract provided an unauthorized 
and illégal method of issuing bonds of an Irrigation district. Under section 
16 of the Wright Act, the board is authorized to sell bonds from time to time, 
to ralse money for the construction of canals and works, the acquisition of 
property and rights, 'and otherwise to fully carry out the purposes of this act.' 
Such sale niust be to the highest responsible bidder, after publication of no- 
tice of sale as prescribed in the act, and no bonds are to be sold for less than 
90 per cent, of their face value. Section 12 provides that 'said board shall 
also hâve the right to acquire, either by purchase or condemnation, ail lands 
and waters, and other property necessary for the construction, use, supply, 
maintenance, repair, and improvement of said canal or canals and works, in- 
cluding canals and workg constructed and belng constructed by prlvate owners, 
lands for réservoirs, for the storage of needful waters, and ail necessary ap- 
purtenances. In case of purchase the bonds of the district * * * may be 
used at their par value in payinent.' As this court said in Hughson v. Orane, 
115 Cal. 404, 412 [47 Pac. 120, 121], 'thèse are the only provisions in the act 
for any disposition by the directors of the bonds of the district, and it foUows 
that the only mode in wliich they can exercise their power of disposing of the 
bonds, so that they may beeome valid obligations against the district, is either 
to exchange them for property at their par value, or to sell them for money 
in the open market, under the restrictions and limitations given in section 16, 
at not less than 90 per cent, of their face value. The express provision giv- 
ing to the board power to exchange them for certain property at their par 
value excludes the right of the board to exchange them for any other purpose, 
or to dispose of them in any other manner than by the sale authorized by sec- 
tion 16.' Applying thèse views to the facts before the court, it Vi'as held, in 
Hughson V. Crâne, that the directors had no power to turn bonds over to an 
agent who was to sell them at not less than 90 per cent, of their face value, nor 
to deliver bonds to a contractor, in payment for construction work done by 
hlin for the district. Similarly, in Stimson v. Alessandro Irrigation District, 
135 Cal. 3S9 [67 Pac. 496, 1034], it was decided that the statute did not author- 
ize the directors of an irrigation district to maUe a contract with a water Com- 
pany whereby the district issued ail of its bonds in considération of the mère 
executory promise of the water company that it would in the future lease wa- 
ter to the district at a stipulated rent. In Leeinan v. l'erris Irrigation District, 
140 Cal. 540 [74 Pac. 24], the doctrine of the former cases was reafBrmed. One 
of the bonds there involved was issued under clrcumstances similar to those 
consldered in the Stimson Case, and, on the authority of that case, was held 
to be vold In the hands of the original holder. Others had been exchanged by 
the district for warrants originally issued to pay for construction work. It 
was held that section 12 of the act did not authorize the directors to part wlth 
bonds in this manner. 'The only express authority given to use bonds in pay- 
ment for any purpose,' says the court, 'is in the case of the purchase of prop- 
erty necessary for the works. * * * There is no express authority anywhere 
in the act for exchanging bonds for construction work, or for exchanging bonds 
for warrants issued for construction work. * ♦ ♦ ' " 

New looking at the évidence in the présent case, it is seen that the 
défendant in error himself testifies that a large number of the bonds. 
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on some of the coupons of which the court gave him, in part, the judg- 
ment hère complained of, were issued to him under and in pursuance of 
a contract entered into between him and the irrigation district January 
2, 1895, which contract, after reciting that the said Stowell had acquired 
ail of the rights of the Semi-Tropic Land & Water Company under a 
preceding contract that had been made by the Rialto Irrigation District 
with that Company, proceeded to state a new and additional contract 
between Stowell and the district, in words and figures as f ollows : 

"Said N. W. Stowell agrées to furiilsli and lay a good and serviceable pipe 
of cernent concrète and to excavate ail trenches necessary, and backflU tlie 
sanie, covering the pii)e to a depth of eighteen inches, and to furnlsh ail gâtes 
and turnouts necessary, ail to be of the saine gênerai style and quality as the 
work heretofore done in said district. Said pipe to be made of one part good 
Portland cernent by measure, and four parts of sand and gravel. The foUow- 
Ing are the estimated quantifies and sizes required: 10-inch pipe 27,020 feet, 
14-inch pipe 6,800 feet, 20-iuch pipe 3,550 feet, 8-lnch pipe 7,800 feet, 22-inch 
pipe 3,8,^8 feet, 30-inch pipe 7,310 feet. Priées agreed upon are as f ollows: 
(Hère follow priées.) The sizes of the pipe made may be modifled as the dis- 
trict engineer may elect, provided the whole cost does not exceed the total cost 
of the above estimate at priées agreed upon. The district to provide necessary 
and convenient rights of way for hauling and laying pipe. The Rialto Irrigatioii 
District agrées to pay for pipe in bonds of said district at par as follows : Upon 
each $5,000 worth of pipe when made at yard there shall Ije paid said Stowell 
$3,000 in bonds at par. Thirty-flve days after the completion of laying of each 
successive mile of pipe, the balance due upon sueh mile shall be paid. Upon 
completion of a well 20 feet in diameter and 30 feet deep, to the satisfaction 
of the district engineer, there shall be paid to Stowell the sum of $2,500 in 
bonds. Fifty per cent, in value of the work to be done under this agreement 
shall be fully performed on or before Mardi 1, 1895. Ninety per cent, in value 
of thej work to be performed on or before June 1, 1895. The whole to be pros- 
ecuted diligently to completion. The said Stowell further agrées to furnlsh and 
lay 2,240 feet of pressure pipe at the Lord Place for the sum of ($2,475) twenty- 
fourhundred and seventy-five dollars for 22-inch pipe of No. 14 iron; ail pay- 
able in bonds at par, as work is completed. Ail earthwork and hauling from 
Rialto Station to ditch to be done by district. It is understood and agreed that 
ail pipe heretofore furnished or constructed, or to be furnished or constructed 
for the Rialto Irrigation District or pipe System, and not heretofore deeded to 
said district, shall reniain and be the property of N. W. Stowell until the bonds 
received, or to be received therefor, shall hâve been paid, and upon completion 
of the work herein agreed upon a deed of ail the interests of said Stowell and 
the Stowell Cernent Pipe Company to said pipe, and a deed from N. W. Stowell 
of a right of way for pipe lines, to said district, shall be executed and placed in 
escrow with W. S. Ilooper, cashier, San Bemardino National Bank, until condi- 
tions above are fulfiUed." 

It was under this new and additional agreement between the parties 
to the présent action that the défendant in error received, as has been 
said, a large number of the bonds in question. Those bonds, according 
to the décisions of the Suprême Court of the state, above cited, the 
district was without power to issue, for they were issued, not in con- 
sidération of property conveyed to the district, but for construction 
work to be thereafter performed by Stowell. Not only was the neces- 
sary statutory authority lacking in respect of those bonds, but the 
act creating the district contains in its forty-second section, as has 
been seen, the express déclaration, in efifect, that neither the board of 
directors nor any officers of the district shall hâve power "to incur any 
debt or hability whatever, either by issuing bonds or otherwise, in ex- 
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■cess of tlie express provisions of this act, and any debt or liability in- 
curred, in excess of such express provisions shall be and remain ab- 
solutely void." 

In view of the statutory provisions that hâve been mentioned, it 
is impossible to hold valid the bonds issued to the défendant in error 
under and in pursuance of the contract of January 2, 1895, that has 
been set ont. Authorities supra. See, also, Marsh v. Fulton County, 
10 Wah. 676, 19 L. Ed. 1040; Township of East Oakland v. Skinner, 
94 U. S. 255, 24 L. Ed. 125 ; McClure v. Oxford Twp., 94 U. S. 
429, 24 L. Ed. 129 ; German Savings Bank v. Franklin County, 128 
U. S. 526, 9 Sup. Ct. 159, 32 L. Ed. 519; Coffin v. Board of Com'rs 
of Kearney Co., 57 Fed. 137, 6 C. C. A. 288 ; Dillon on Municipal Cor- 
porations (3d Ed.) §§ 457, 463, 511, 553; 15 Am. & Eng. Encyc. of 
Law (Ist Ed.) 1292. 

The other bonds upon which the judgment of the court below was 
in part based were issued by the irrigation district to the Semi-Tropic 
Eand & Water Company for water, pipe lines, and other property ac- 
tually conveyed to the district, the issuance of which, under the dé- 
cisions of the Suprême Court of the state to which référence has been 
made, was within the statutory power of the district, and reciting upon 
their face, as they did, a compliance with ail of the statutory require- 
ments, and those hère involved having been acquired by the défendant 
in error in good f aith and for value, there can be no manner of doubt 
that they constitute valid obligations of the plaintifif in error. 

Respecting the date of such bonds, the construction of the statute 
by the Suprême Court of the state (Stowell v. Rialto Irrigation Dist., 
155 Cal. 215, 222, 223, 100 Pac. 248) is conclusive against the conten- 
tions of the plaintifï in error hère. 

[3-6] The only question remaining for considération is whether the 
coupons annexed to and therefore becoming a part of the bonds last 
referred to were barred by the statute of limitations of California 
which was set up in bar. That statute reads, in part, as f ollows : 

"Sec. 335. Periods of Limitation Prescrihed. — The periods prescribed for the 
commencement of actions other than for the recovery of real property, are as 
foUows: * * * 

"Sec. 337. Within four years : (1) An action npon any contract, obligation or 
liability founded upon an instrument in writing executed within tliis state ; 
provlded, that wherever the time within which any such action niust be so com- 
juenced would in any case expire by the tei'ins of this section after the first 
day of June, oue thousand nine hundred and six and before the flrst day of Jan- 
uary, one thousand nine hundred and seven, such action may be commenced at 
any tlme before the first day of January, one thousand nine hundred and seven, 
with the same force and effect as if commenced withm four years as in this sec- 
tion provided." 

Section 312 of the same Code déclares: 

"Civil actions, without exception, can ouly be commenced within the periods 
prescribed in this title, after the cause of action shall hâve accrued, unless 
where, In spécial cases, a différent liudtation is prescribed by statute." 

It is insisted on behalf of the défendant in error that the statute of 
limitations is inapplicable to the case, and has never commenced to run 
against any of the coupons hère involved for the reasons, as claimed 
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by counsel, that the bonds are not negotiable instruments ; that they 
are nôt gênerai obligations of the district, but are payable only out 
of a nonexisting "particular fund" and "amount in effect, if not in 
terms, to a promise on the part of the district to pay the principal and 
interest of the bond at the dates therein mentioned, provided the fund 
out of which the payment is to be made shall hâve been collected." 
And counsel further says : 

"The only judgment we can obtaln in thls action is a judgment establishing 
tlie validity and amount of the indebtedness represented by the bonds, in suit. 
It is not a judgment upon which an exécution will lie in any gênerai sonse, 
but only a Judgment which may be the basis of another proceeding for the pur- 
pose of obtaining the money for its satisfaction." 

The record, however, shows that the judgment which was in fact 
obtained and entered in the court below, and that is brought hère for 
review, is very différent from that suggested by counsel. After recit- 
ing the trial of the case before the court without a jury, the submis- 
sion of oral and documentary évidence on behalf of the respective 
parties, and the findings and conclusion of the court, the judgment 
entered reads : 

"Now, therefore, by virtue of the law and by reason of the premlses afore- 
said, It is considered by the court that N. W. Stowell, plaintifC herein, hâve 
and recover of and from the Elalto Irrigation District (the défendant herein, 
the sum of $50,577.70, together with his, said plaintiff's, costs in this behalf 
taxed at $ . Judgment entered October eth, A. D. 1913." 

It cannot be doubted, we think, that upon that judgment, if afifirmed, 
the party recovering it will be entitled to exécution to be satisfied out 
of any property owned by the district subject to such process. See 
Mather v. City and County of San Francisco, 115 Fed. 37, 52 C. C. 
A. 631; Herring v. Modesto Irr. Dist. (C. C.) 95 Fed. 705, 709; 2 
Dillon on Mun. Corp. § 856, where will be found indicated the appro- 
priate further proceedings in the event the judgment debtor has not 
sufficient property to satisfy the judgment. 

That the bonds provided for by the act oî the Législature in ques- 
tion, the issuance of which was thereby authorized, were negotiable 
instruments has been decided by the Suprême Court of the state, as 
has been shown. They were required to contain, and did contain, an 
absolute promise to pay to the bearer of them certain sums of money 
at certain specified dates, with interest thereon at a certain specified 
rate, with appropriate interest and installment coupons annexed there- 
to. Neither on their face nor in the statute authorizing their issue 
is there any condition attached to their payment, nor, in our opinion, 
any provision in either from which any such condition can be implied. 
True, each bond recites that "ail the said bonds and the interest there- 
on are to be paid by revenue derived from an annual tax upon the 
real property of the district," and that both such tax and the bonds 
are by the act under which the latter were issued made a lien upon ail 
of the real property of the district ; but that is very far from saying 
that the taxes so to be levied and collected should constitute a partic- 
ular or spécial fund out of which only the principal and interest due 
upon the bonds should be paid. 
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United States v. County of Clark, 96 U. S. 211, 24 h. Ed. 628, pre- 
sented a case where a county had subscribed for stock of a railroad 
corporation, and had issued bonds in payment therefor pursuant to 
a State statute which authorized a levy of a spécial tax to pay them, 
"not to exceed one-twentieth of one per cent, upon the assessed value 
of taxable property for each year," but contained no provision that 
only the fund so derived should be applied to their payment. The 
défense made to the proceeding in the case, which was mandamus, was 
in eflfect that the debt authorized by the state statute was one payable 
f rom a particular fund. In holding to the contrary, the Suprême Court 
said: 

"There is no provision in the act that the proceeds of the spécial tax alone 
shall be applied to the payment of the bouds. None is expressed, and none, 
we tliink, ean fairly be iniplied. It is no uncoinnion thlug in législation to 
provide a particular fund as additional security for the payment of a debt. 
It bas often been done by the states, and more than once by the fédéral gov- 
ernment. The act of Congress of Feb. 25, 1862 (12 Stat. ,S46), set apart the 
coin paid for duties on imported goods as a spécial fund for the payment of 
interest on the public debt and for the i)urchase of one per centum thereof 
for a sinking fund ; yet no one ever thought the obligation to pay the debt 
is limited by the amount of the duties coUected. Limitations upon a spécial 
fund provided to aid in the payment of a debt are in no sensé restrictions of 
the liability of the debtor. Why, then, must not the spécial tax of one-tvventl- 
eth of one per cent, be regarded as merely an additional provision made for 
the payment of the new debt authorized, rather than as a déniai to the cred- 
itors of any resort to the ordinary sources from whicli payment of county 
debts isto be made? Why should such a provision be construed as placing the 
holders of the bonds in a worse situation than that of any other creditors of 
the county? Thèse bonds are a debt of the county as fully as is any other li- 
ability. Had the act which gave power to the county to issue them said noth- 
ing of any spécial tax, there could be no question that the holders of the bonds, 
like other creditors, would bave a resort to the money in the county treasury 
coUected for the discharge of its obligations; for it is by the law made the 
duty of the county court to order the payment out of the county treasury of 
any sum of money found by them to be due from the county. It would there- 
fore hâve been the court's duty to direct its clerk to issue a warrant for pay- 
ment, as. in other cases. And surely it is not to be held, unless such a construc- 
tion of the statute is absolutely necessary, that, when the Législature author- 
ized the county to incur the debt, it Inteuded to deny to the creditor the right 
to look to the treasury of the county for its payment ; in other words, that 
the debt was sanctioned, but that it was stripped of the usual incidents of a 
debt, and the debtor was relieved from attendant liabilities. And it is not to 
be inferred, from a provision giving the creditor the beneflt of a spécial fund, 
that it was intended to place him in a worse position than that he would hâve 
occupied had no such provision been made. And that, too, in the absence of 
any direction that he must look exclusively to that fund. Such is not a rea- 
sonable construction of the statute. Such is not a fair implication of its pur- 
pose. It accords neither with its letter nor witli its spirit. Yet it is for such 
an implication the défendants contend, and upon it tlieir case wholly rests. 
The bonds, as we hâve said, and as is conceded, are an authorized debt of the 
county. The purpose for which they were authorized is manifest. It was to 
fumish aid to the construction of a railroad in which the public, and especial- 
ly the county of Clark, were thought to be interested. The bonds, it Is to be 
presumed, were intended to be for sale in the niarket; and it was the obvions 
intent alike of tlie state, of the railroad company, and of the county that they 
should bring the highest price possible." 

In principle, what is there said is exactly applicable to the facts of 
the présent case. And just as clearly do we regard, as wholly inap- 
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plicable hère, cases founded upon statutes which, while authorizing 
the issue of bonds by a municipality, negotiable in form, yet provide 
for the création of a spécial fund out of which only shall such bonds 
be paid. 

A statute of the state of Kansas authorized certain cities within the 
state to pass ordinances imposing taxes for gênerai revenue purposes 
on ail the taxable property within their limits, and to make specified 
public improvements and to create certain specified assessment dis- 
tricts upon which to levy, in addition to gênerai taxes, spécial assess- 
ments for the payment of such improvements; and it empowered the 
city to issue, for the cost of the improvements, bonds payable at the 
expiration of specified terms and to make assessments in each year to 
pay the principal and interest maturing thereon during the fiscal yeair, 
upon the taxable property within the assessment district. Other sec- 
tions of the act authorized the city to provide, when necessary, for 
the issue of bonds for the purpose of funding any and ail indebted- 
ness of the city and required it to make provision by levying taxes 
payable in cash for a sinking fund for the rédemption at maturity of 
"the bonded indebtedness of the city" and to levy annually taxes pay- 
able in cash on ail taxable property within the city, in addition to other 
taxes, and in amount sufficient to pay the interest and coupons, as they 
become due, on ail the bonds of the city. Under the statute the city 
passed an ordinance providing for certain street impi-ovements, estab- 
lishing the spécial assessment district for the paying of the costs of 
the work by the issue of spécial improvement bonds of the city, which 
bonds should be paid, both principal and interest, solely from spécial 
assessments upon property within the assessment district. Each bond 
issued under the ordinance stated in its margin that it was issued in 
pursuance of the ordinance of the city, and upon its face recited that 
it was a spécial improvement bond of the city. It also declared upon 
its face that the city, for value received, thereby acknowledged itself 
to owe and promised to pay to the holder the amount thereof, and 
each of the bonds was indorsed with the certificate of the auditor of 
the state that it was regularly and legally issued. A bona fide holder 
of some of the bonds brought suit against the city and recovered judg- 
ment for the amount thereof in the ordinary form, except that the 
court added that it "be enforced and collected pursuant to law in such 
case made and provided." The judgment not having been paid, the 
holder sued out a writ of mandamus to compel the levy of a gênerai 
tax. The trial court held that the levy must be confined to spécial 
assessments upon the property within the street assessment district, 
but that holding was reversed by the Suprême Court in the case of 
United States v. Ft. Scott, 99 U. S. 152, 159, 25 L,. Ed. 348, where that 
court said : 

"The main diffleulty cornes froiii the pecnllar phraseology of the city ordi- 
nance prescrlbing the source from which the means for the payment of the 
bonds should be obtained. The statenient in the ordinance that tlie bonds 
'shall be paid, principal and interest, solely from si)ecial assessments, to be 
made upon and collected solely from the lots and pièces of ground fronting 
upon or extendinj»- along the street the distance improved,' should be regartlod 
only as an expression, in emphatic terms. of the purjwse and duty of the city, 
as Uetween ail its taxpayers, to impose the cost of the proposed impi'ovemeiîts 
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upon the property speeially benefited. There is no renson to présume tliat the 
ordinance was intended to mean more than the stiitute under which it was 
enacted. The gênerai référence, upon the marf^hi of the bonds, to the ordi- 
nance under which the iniprovenient was projectcd, should not. in view of the 
gênerai po^-ers of the council, as declared iu the statute, l)e lield as qualifying 
or lessening the uncouditioiial promise of tlie city, set forth in the body of the 
bonds, itseif to pay the bonds, witli their ijrescriljed iiiterest, at maturity. The 
agreemetit is that the city shall pay the interest and principal at maturity. 
There is no réservation, as against the purchascrs of the bonds, of a right, 
under any eircumstances, to withhold ])ayiiieut at maturity, or to postpone 
paynient until the city should obtain, by spécial assessments upon the iniproved 
property, the mcans with which to inake payment, or to withhold payment 
altogether, if the spécial assessments should prove inadéquate for payment. 
Expérience inforins us that the city would hâve met with serions, if not Insu- 
Iierable, obstacles, in its negotiations had the bonds upon their face, in unmis- 
taknble terms. declared tliat the jnirchaser had no soeurity l)i>yond the assess- 
ments upon the particular property iniproved. If the cor])()rate authorities in- 
tended such to be the contraet with the liolders of tlie bonds, the same good 
faith which underlies and pervades the statute of Mardi 2, 1S71. required an 
explicit avowal of such purpose in the Ijond Itself, oi\ in some other form, by 
languîige, brought liome to the purchaser, which could neither mlslead nor be 
misunderstood." 

Avery V. Job, 25 Or. 512, 36 Pac. 293, présentée! a case where a 
municipal charter provided that : 

"AU moneys coUected from \\'ater rates shall be kept separate from ail other 
funds, and shall be known as the water fund, and shall oïdy be used to pay the 
costs incurred by the city in operatiiig such water\v(n-ks and extendlng and 
improving the same, and to pay the semi-annual interest on the bonds issued 
under this act, and ail the surplus collected fi'om water rates shall go to 
croate a sinking fund with which to pay the principal on such bonds at ma- 
turity." 

The Suprême Court of Oregon said : 

"The argument is that by this provision of the charter the money collected 
for water rates is made a spécial fund for the paynient of the interest on the 
bonds as it accrues, and for the création of a sinking fund for their payment 
at maturity, and that it is the only fund out of which such lionds or the inter- 
est thereon can be paid. As a gênerai rule, when the Législature authorizes 
a municipality to contraet a debt, and issue bonds thei'efor, it is to be in- 
ferred that it intended to autliorize the payment of such bonds out of the 
money raised by gênerai taxation, unless there is something in the act it- 
self, or some gênerai limitation ui)on the power of taxation, which repels such 
an inference; and, althoiigh a spécial fax or fund may be provided, the bond- 
holders' remedy is not limlted to such tax or fund, unless it is provided that 
the bonds shall not be paid iu any other way. The bonds, when issued, be- 
come a debt of the corporation for which it is primarily liable, and for any 
balance due thereon after the application of the spécial fund the liolders are 
eutitled to payment out of the gênerai fund of the corporation." 

See, also, Vickrey v. City of Sioux City (C. C.) 115 Fed. 437; Unit- 
ed States V. Saunders, 124 Fed. 131, 59 C. C. A. 394; Mutual Benefit 
Ins. Co. V. City of EHzabeth, 42 K. J. I^aw, 235. 

We regard it as clear that the bonds hère in question constitute 
a gênerai obhgation of the irrigation district to pay the principal and 
interest thereof as therein provided for, and that a bona fide holder 
of such bonds is not limited to any particular fund. 

Such being the case, that the statute of limitations of the state runs 
against the coupons, whether annexed to or detached from the bonds, 
246 F.— 20 
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and bars them in four years from the time such coupons respectively 
mature, was distinctly adjudged by this court in the case of Mather v. 
City and County of San Francisco, supra. 

Tiie cases of Lincoln County v. Luning, 133 U. S. 529, 10 Sup. Ct. 
363, 33 h. Ed. 766, Freehill v. Chamberlain, 65 Cal. 603, 4 Pac. 646, 
and Robertson v. Blaine County, 90 Fed. 63, 32 C. C. A. 512, 47 L. R. 
A. 459, so much relied on by the counsel for the défendant in error, do 
not, in our opinion, at ail support the contentions on the part of the de- 
fendant in error. 

Some of the coupons involved in Lincoln County v. Luning were 
barred by the gênerai limitation law of the state. But, said the Su- 
prême Court : 

"There has beeii this spécial législation in référence to thèse coupons. The 
bonds were issued under the fundinjï act o( 1873. In 1877 the county was de- 
linquent in its interest, and the Législature passed an act amendatory to the 
act of 1873. This amendatory act provided for the registerlng of overdue cou- 
pons, and Imposed upon the treasurer the duty of thereafter paying the 
coupons as money came into hls possession applicable thereto, in the order of 
their registration. f'ï„ tûtes of Nevada 1877, 40. The coupons, which by the 
gênerai limitation law would hâve been barred, were presented, as -they fell 
due, to the treasurer for payment, and payaient denianded and refused, be- 
cause the interest fund was exhausted. Thereupon the treasurer registered 
them as presented, In accordance with the act of 1877, and from the time of 
their registration to the commencement of this suit there was no money in 
the treasury applicable to their payment. This act, providing for registration 
and for payment in a particular order, was a new provision for the payment of 
thèse bonds, which was aecepted by the creditor, and created a new right 
upon which he might rely, It provided, as it were, a spécial trust fund, to 
which the coupon holder might, in the order of registration, look for pay- 
ment, and for payment through which he uiight safely walt. It amounted to 
a promise on the part of the county to pay such coupons as were registered, in 
the order of their registration, as fast as money came into the interest 
fund ; and such promise was by the creditor aecepted ; and, when payment 
is provided for out of a particular fund to be created by the act of the 
debtor, he cannot plead the statute of limitations until he shows that that 
fund has been provided." 

Nothing needs to be added to show the inapplicability of that case to 
the présent one. 

The bonds involved in the case of Freehill v. Chamberlain, 65 Cal. 
603, 4 Pac. 646, were issued under and by virtue of a statute passed by 
the Législature of California April 24, 1858 (Stats. 1858, 280), under 
which, as expressly stated by the court in its opinion, no action could 
be maintained against the city of Sacramento (against whose treasurer 
the mandamus proceeding was had), either on the bonds or coupons ; 
but, acçording to one of the sections of the statute, 55 per cent, of cer- 
tain revenues therein specified were set apart and appropriated for the 
payment of the annual interest on the bonds, and for their final ré- 
demption; and the act made it the duty of the treasurer of the city 
to pay the coupons when due as soon as those moneys came into the 
treasury. What the court held in that case was that it was not com- 
pétent for the city to divert those moneys into other channels to the dét- 
riment of the bondholders ; that : 

"By law, it was the duty of the city to make provision for the payment of 
the bonds and coupons, acçording to the statute under which they were Is- 
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siied, and, by omitting to perfonn sucli duty, the city could not create the 
défense of the statute of limitations ; not until the funds were in the treasury, 
properly applicable, would the statute begiu to run; not until that period 
would the petitlouer hâve any right of action or proceeding against the 
treasurer." 

The case of Robertson v. Blaine County, 90 Fed. 63, 32 C. C. A. 512, 
47 h. R. A. 459, is as little in point. There certain bonds with coupons 
annexed had been issued by Alturas county, of the state of Idaho, sub- 
séquent to which Alturas county was abolished by act of the Législa- 
ture of the state, and, together with Logan county, was made to con- 
stitute the new county of Blaine, by which latter act Blaine county 
was made liable for the bonds that had been issued by Alturas county. 
The action was against Blaine county on the bonds issued by Alturas 
county, and would hâve been barred by the statute of limitations of the 
state but for the liability imposed on Blaine county by the act of the 
Législature creating it. As stated by the court, more than fîve years 
having elapsed from the issuance of the bonds before the commence- 
ment of the action, the statute of limitations would hâve applied but for 
the act of the Législature imposing the obligation upon Blaine county 
to pay them ; the court very properly holding : 

"So far as Blaine county Is concerned, the bonds are but the évidence of the 
valid and légal indebtedness of Alturas, which it agreed to pay. The debt 
was originally to be paid by Alturas couuty, Blaine county, except for the 
provisions of the statute referred to, could not be held answerahle for the 
debt ; but, by the act, new obligations were created, and the manner of pay- 
ment was changed. To recapitulate: Tlie statute created a debt, duty, or 
obligation against Blaine county, to recover a portion of which this action Is 
brought ; but, in order to show a cause of action against Blaine county, it 
devolved upon the plaintifl: to allège the issuance of the bonds by Alturas 
county, and their nonpayment, because the existence of such facts were neces- 
sary in order to show that they constituted a part of the valid and légal In- 
debtedness of Alturas county, which Blaine county, by virtue of the provi- 
sions of the statute, becanie liable to pay. This debt, or obligation, or what- 
ever it may he called, is in the nature of a specialty, and, in our opinion, is 
not barred by the provisions of section 4052 of the Kevised Statutes of Idaho." 

That case was decided long before our décision in the case of Math- 
er V. City and County of San .Francisco, above referred to, and was 
manifestly not regarded as afïecting the correctness of the décision in 
the latter case. 

[7] In the brief of counsel for the plaintiff in error it is said that by 
a stipulation of counsel it was provided : 

"If the statute of limitations is held to be applicable to the case at bar, then, 
under the stipulation and order of court above referred to, the judgment in 
case No. 2492 should be reduced by ,$01,750.85 on account of barred coupons 
sued upon in that case, and in case Ko. 249.3 the j'udgment should be reduced 
by $4,367 on account of barred coupons sued upon in that case." 

We find in the record no such stipulation. Nor can we détermine 
from the record with certainty the amount of the coupons involved in 
the présent case that are barred by the statute pleaded in bar. 

The judgment is reversed, and the cause remanded to the court be- 
low for further proceedings not inconsistent with the views above in- 
dicated. 
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BIALTO IRR. DIST. v. OHBLLIS.* 

CHELLIS V. RIALTO IRR. DIST. 

(Circuit Court of Appeals, NIntli Circuit. October 16, 1917.) 

Nos. 2492, 2493. 

In Error and Cross-Error to tlie District Court of tlie United States for 
the Southern Division of the Southern District of Calif ornia ; Olin Wellborn, 
Judge. 

Action between Burt Chellis and the Rialto Irrigation District. Tliere 
was a judgment, and both parties bring error. Reversed and rèmanded, with 
directions. 

Henry Goodcell, F. A. Léonard, Howard Surr, and Léonard & Surr, ail of 
San Bernardino, Cal., for Rialto Irr. Dist 
J. W. Swanwick, of Los Angeles, Cal, for Burt Chellis. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PER CTJRIAM. Pursuant to the stipulation of counsel for the respective 
parties, filed October 6, 1914, in the causes entitled in this court Rialto Irri- 
gation District, a Corporation, v. N. W. Stov^ell, and N. W. Stowell v. 

Rialto Iri'igation District, a Corporation, No. 2491, 246 Fed. 294, C. C. 

A. , and Rialto Irrigation District, a Corporation, v. Burt Chellis, and Burt 

Chellis V. Rialto Irrigation District, a Corporation, Nos. 2492 and 2493. and 
upon the authority of Rialto Irrigation District, a Corporation, PlaintlfC In 
Error, v. N. W. Stowell, Défendant in Error, and N. W. Stowell, PlaintlfC in 
Error, v. Rialto Irrigation District, a Corporation, Défendant in Error, No. 

2491, 246 Fed. 294, C. O. A. , just decided, it is ordered that the 

judgment of the District Court of the United States for the Southern Dis- 
trict of California, Southern Division, in each of the causes Nos. 2492 and 
2493 be and hereby is reversed, and the causes rèmanded to the said Dis- 
trict Court for further proceedings not inconsistent with the views expressed 
in the opinion of this court in case No. 2491. 

*Rebearing denled November 19, 1917. 
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A. B. DICK CO. V. UNDERWOOD TYPEWRITER CO. 

, (District Court, S. D. New York. October 18, 1917.) 

L Patents «3=365 — Description. 

ïlne patent law requires certainty of expression and a mare conjectural 
allusion or ambiguous référence to the subject-matter of a later patent 
contalned In a prier wlll not overcome the validlty of the later one. 

2. Patents i©=»58 — Anticipation — Bueden or Proof. 

The burden of proving anticipation of a patent alleged to be infriuged 
Is on défendant, and In case of reasonable doubt, the doubt must be re- 
solved against anticipation. 

3. Patents <®=3l24 — Claims — Multiplicitt. 

Multiplication of the claims of a patent whlch relate to the same sub- 
ject-matter and are both broad and spécifie, being undoubtedly phrased 
to protect the patentée against any possible prier inventions which might 
amount to anticipation, does not invalidate the patent. 

4. Patents <g=5328 — Validitt — Infbingement. 

FuUer patent. No. 1,101,268, for a stencil blank capable of being sten- 
clllzed, consisting of a dry but hygroscopic sheet of flbrous material Im- 
pregnated wlth a coagulated colloïdal substance and a tempering agent, 
and No. 1,101,269, for a process of forming a stencil sheet, which consists 
in inipregnating a sheet of fibrous material wlth a colloïdal substance, 
renderlng such substance normally nonplastic, but capable of being tem- 
porarlly softened, held valld, not being antlcipated, and, except as to 
claims 23 and 24 of the first patent, to be infrlnged. 

5. Patents <ê=>328 — Infbingement — What Constitutes. 

FuUer patent. No. 1,101,270, for a method of preparing duplicate sten- 
cils, consisting of a particular method of drying the stencil sheet after 
it bas been eut and moistened, whereby the opening in the sheet made in 
forming the letters or figures Is enlarged, held not to show invention, and 
not to be infrlnged. 

In Equity. Bill by the A. B. IMck Company against the Under- 
wood Typewriter Company. Decree in part for complainant, and for 
défendant in part. 

See, aiso, 235 Fed. 300. 

Samuel Owen Edmonds, of New York City (J. Edgar Bull, of 
New York City, of counsel), for plaintifï. 

Briesen & Schrenk, of New York City (Hans v. Briesen and Fred 
A. Klein, both of New York City, of counsel), for défendant. 

HAZEL, District Judge. Bill for injunction and accounting for 
infringement of patents No. 1,101,268, for an article of manufacture. 
No. 1,101,269, for the process of making the same, and No. 1,101,270, 
for the method of preparing duplicating stencils, granted on June 23, 
1914, to Louis E. Fuller, patentée and assigner of complainant. The 
art of producing a stencil, consisting of a sheet of paper or other fab- 
ric upon which letters or figures were formed by writing, cutting, 
or perforating, was known long before the grant of the patents in 
question. In 1874 Zuccato received a British patent (No. 3,150) for a 
chemical process of reproducing writing, a so-called papyrograph, 
which was made of a closely woven sheet of paper, sized and saturated 
in resinous varnish and then dried. When written on with a solu- 
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tion of caustic soda the coating and paper base erode, and when the 
coating is washed away along the written Unes, the paper becomes 
porous, permitting the ink of the copying press to pass through 
to reproduce the writing on underlying paper. Subsequently Edison's 
patent for an electric pen which pierced the prepared paper to permit 
ink to be applied to the writing was followed by the cyclostyle stencil 
in which a sheet of paper was placed upon a zinc plate and written 
on with a rotatable stylus having peripheral teeth, which perforated 
the sheet, and from which copies were made by applying ink thereto. 

Next came a file plate for mimeograph copying (Zuccato's trypo- 
graph) in which tiny teeth penetrated the paper pressed down upon 
it by hand. In thèse stencils, which were mainly used for writing ad- 
dresses, the paper was closely woven, and the coating on one side of 
the paper was hard, in order to keep impervious those parts not per- 
forated or penetrated. Zyccato, who was a prolific inventor in the 
art, quickly adapted stencils to typewritten matter by putting above 
the type surfaces small, penetrating, pinlike projections, which made 
holes through which the ink was forced to reproduce the typed let- 
ters, and in another patent wound wires around the roller of the type- 
writer to make a rough surface upon which the sheet was placed for 
perforation when struck by the type. Patents No. 10,869, of 1891, 
and No. 16,056, of 1892. At a later time a close-fibered stencil paper 
with hard wax coating perforated by sandpaper or bolting cloth, up- 
on which typing impressions were made by contacting the filmy pa- 
per, was used. 

In the year 1887 an important discovery was made by John Brod- 
rick, namely, the adaptability of Japanese Yoshino paper as a base for 
stencil sheets. Patent No. 377,706. Closely woven impervious paper 
treated with hardened wax was discarded, and an open weave paper, 
porous and veil-like, took its place. No sizing was added, simply a 
coating of soft wax to close the inhérent interstices, plainly seen 
through a microscope, so that when the type struck the paper, the 
Wax left the fibers at the point of contact without severing them. 
Brodrick's invention became involved in considérable litigation, and 
various fédéral courts had occasion to examine his achievement in 
connection with the prior state of the art. Judge Townsend, in A. B. 
Dick V. Henry (C. C.) 75 Fed. 388, concurring with Judge Green (A. 
B. Dick Co. V. Fuerth [C. C] 57 Fed. 834), and with Judge Wheeler 
(A. B. Dick Co. V. Wichelman [C. C] 74 Fed. 799, affirmed, 88 Fed. 
264, 31 C. C. A. 530), substantially said that Brodrick's conception 
of the use of Yoshino paper made it unnecessary to eut or perforate 
th» paper, and that the process was an expressing or extracting pro- 
cess as distinguished from a perforating or cutting process. Coating 
with soft wax a paper having holes in it was regarded by the learned 
court as materially différent from prior processes wherein the paper 
was first coated and then holes eut in it by perforation or piercing. 

The Brodrick claims were broadly construed to include any stencil 
.sheet having for its base Yoshino paper or Japanese dental paper 
coated with a substance impervious to ink. That Brodrick made an 
important advance in the art is herein conceded on both sides. Indeed 
défendant admits that such stencil paper was the only stencil paper 
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that could be used successfully in typewriting machines. Brodrick's 
first patent expired in 1905, and his second in 1912. There were, how- 
€ver, certain objections to his stencil which the skilled in the art tried 
at various times to overcome. The number of copies that could be 
pi'oduced was limited, the stencil was very brittle and easily injured 
î)y changes in température, and the copies were often blurred. 

The Dermatype stencil, as complainant's stencil is known, is claimed 
to be the first stencil practically indestructible either by variations of 
température or by handling, and may be filed away for an extended 
period and reused for duplicating a large number of copies in good 
condition. The preferred solution for the production of the stencil 
sheets comprises gelatin, white sugar, glacial acetic acid, glycerin, wa- 
ter, and potassium dichromate. After the coating bas been applied the 
sheet is dried and exposed to daylight to make it nonplastic and in- 
soluble in water. Complainant's claim is that its stencil sheet is nor- 
mally dry, but hygroscopic and limited by the disclaimer filed herein 
to the extracting or expressing process, meaning thereby, as heretofore 
pointed out, that the film on the stencil is expressed or discharged by 
the stroke of the type without destroying the fibers ; that the sheet for 
the first time is impregnated with a coagulated colloid or gelatin, ren- 
dering it impervious to ink until impressed by the type, when the 
fibers open for the ink to pass through, together with a tempering élé- 
ment for softening the colloid, and then moistened before being typed. 
Such method of impregnating the sheet was new and novel and of im- 
médiate value, as the vast number of sales of the product proves. 

[1-4] AU the claims in controversy relate generally to a stencil sheet 
of Yoshino paper impregnated as specified, and differ only as to their 
scope. Claims 2 and 22 of patent No. 1,101,268 and daims 2 and 4 
of patent No. 1,101,269 alone will be set forth. 

"2. A stencil blank (rapable of being stencilizcd, conslsting of a dry but 
hygroscopic sheet of flbrous material Impregnated with a congulated colloïdal 
substance and a tempering agent, substantir.Uy as described." 

"22. A stencil blanlc capable of being stencillzed by pressure, comprising a 
sheet of flbrous material impregnated with a compound consistlng of proteiu 
one part, sugar one part, glacial acetic acid one i)art, glycerin two parts, and 
Ijotassium dichromate sufficient to eoagulate the compound when exposed to 
liglit, substantially as described." 

"2. The process of forniing a stencil sheet which consists in impregnating a 
sheet of flbrous material with a colloïdal substance, rendering said substance 
normally nonplastic but capable of being temporarily sof tened, by treatiug the 
same with a coagulant and a tempering agent and drylng the sheet so impreg- 
nated, substantially as described." 

"4. The process of formlng a stencil sheet which consists in impregnating a 
sheet of flbrous material with a colloïdal substance, rendering said substance 
normally nonplastic but capable of being temporarily softened, by treating 
the same with a chromic coagulant and a tempering agent and drying the 
sheet so impregnated, substantially as described." 

The défense is anticipation by the Brljsh patent No. 13,851, granted 
to Zuccato in 1893. Comparison of this patent with the prior basic 
patent to Brodrick and the patents in suit in connection with the évi- 
dence satisfies me that there are essential différences between them; 
Zuccato referring specifically to the perforating process, while Fuller's 
patents ai-e limited to the expressing process. It is true there are 
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terms in Zuccato's spécification from which it might be surmised that 
he intended to include Yoshino paper as a base for his coating, but 
his emphasis on tissue paper free from pin holes, preferably possessing 
a long fiber, and his référence to a médium ream weighing between 
four and six pounds, for coating on one or both sides, in view of his 
acquaintance with Yoshino paper and the Brodrick patent, indicates 
to my mind an exclusion of Yoshino paper in favor of a tissue paper 
of the closely woven type. The patent law requires certainty of ex- 
pression, and not merely conjectural allusion or ambiguous référence 
to the subject-matter, before a prior patent can overcome the validity 
of a later one that bas meritoriously progressed the art. The burden 
of proving anticipation is on the défendant, and in case of reasonable 
doubt as to anticipation, the doubt must ordinarily be resolved against 
it. Cantrell v. Walhck, 117 U. S. 689, 6 Sup. Ct. 970, 29_L. Ed. 1017. 

Zuccato's patent, although referring to imperfections in the stencil 
making art, was not designed to improve the Brodrick process. Zuc- 
cato's object was to improve the perforated type of stencil in which 
a Yoshino base was impracticable. And while he says that perfora- 
tion of the paper results from the action of the type without cutting- 
or breaking out the characters, he nevertheless did not bave in mind 
the extracting or expressing process. Such wording seems to me to 
imply that the coating would not be crushed, owing to the use of 
glycerin in lieu of wax or paraffin, wiiich, as heretofore stated, being 
brittle, was easily broken. Although Dr. Little believed that the 
glycerin coating softened the paper and was sufficiently waxlike in 
character to be pushed aside, he does not mean to be understood, I 
take it, that the coating was displaced without rupturing the fibers, 
as is the case with a Yoshino base. The two processes require dif- 
férent bases and différent coatings to achieve the best results. The 
disclaimers in suit, properly filed, I think are unmistakably limited to 
a Yoshino paper base and to the expressing or extracting process. Ac- 
cording to the évidence the compounded coatings were also dissimilar. 

The claims in suit refer essentially to a coagulating gelatin — a term 
signifying a hard and nearly dry coating — and though the alum of 
Zuccato's mixture hardens the sheet, it fails to permanentize the coat- 
ing or tan it, as in complainant's patents, and it becomes soft in cold 
water or dissolves in hot water ; while, on the other hand, the coagu- 
lation in complainant's patents, resulting from the use of potassium 
dichromate, or its équivalent substances, such as tannin, tannic acid, 
and chrome alum, not only hardens the gelatin, but also makes it 
insoluble and permanent. In addition to being the first to impregnate 
with a gelatin and alum solution, Zuccato made other important 
changes. For example, he first dried the paper after coating, then 
soaked it in glycerin and water to invest it with moisture, and later 
allowed the water to evaporate, which required soaking the sheet in 
damp cloth before perforation, indicating an intention to retain a 
degree of moisture which would make the paper rotten and thus 
facilitate its perforation. The described treatment did not coagulate 
the gelatin contents as did Fuller's, although in the latter a certain 
amount of hygroscopicity was necessary. No stencil sheets made in 
strict accordance with Zuccato's process Vv'ere produced by défendant, 



A. B. DICK CO. V. UNDEKWOOD TYPEWKITER CO. 313 

and samples in évidence hâve, in most instances, a Yoshino base, 
which would seem to strengtlien complainant's contention that stenciis 
for the expressing process are not successfully made by the Zuccato 
method. 

Défendant bas sold three différent kinds of stencil paper, the base 
in each being Yoshino paper, and the hardening élément a coagulant 
within the terms of the patents in suit. The compounded coating of 
stencil Exhibit I consisted of gelatin, glycerin, Turkey red oil (or 
soap oil containing Turkey red oil), and chrome alum ; of stencil, Ex- 
hibit T, gelatin, glycerin, and chrome alum ; while the ingrédients of 
stencil Exhibit K were gelatin, glycerin, and formaldehyde. The com- 
bination of chrome alum with gelatin, tempered with glycerin and 
Turkey red oil, was in its essence the coating of the patents in suit. 
Though potassium dichromate was not used by the Equilibrator Com- 
pany in the manufacture of stencil sheets (Exhibits I and J), chrome 
alum served as a substitute, and was its recognized équivalent as a co- 
agulant of gelatin. In defendant's stencil (Exhibit K), the coagulant 
was formaldehyde in combination with gelatin, forming the filling 
material of the Yoshino base, but according to a fair prépondérance 
of the évidence the ingrédient formaldehyde was known in the art to 
be the équivalent of potassium dichromate for coagulating gelatin, 
while alum, specified by Zuccato as the substance for rendering gelatin 
insoluble, only hardened it without permanentizing its condition. 

Criticism is made upon the multiplication of claims ; but, as they 
ail relate to the same subject-matter and are both broad and spécifie, 
they were undoubtedly differently phrased to protect the patentée 
against any possible prior inventions, an expédient that does not in- 
validate them. Parke & Davis & Co. v. H. K. Mulford Co. (C. C.) 
189 Fed. 95, affirmed 196 Fed. 496, 116 C. C. A. 262. In my opinion 
ail of the involved claims of Fuller patent No. 1,101,268 are infringed 
by the defendant's commercial stencil sheets (Exhibits I and J), and 
ail the involved claims in which formaldehyde (a nonmineral) is shown 
to bave been the coagulant, save claims 23 and 24, which specify a 
minerai coagulant, are infringed by Exhibit K, also defendant's prod- 
uct. Patent A'o. 1,101,269 is infringed by defendant's stencil sheets 
in évidence, ail having a Yoshino paper base, and the coating being 
a protein or gelatin, treated either with a coagulant such as dichromate 
or chrome alum and formaldehyde, and using glycerin for softening. 

[5] Patent No. 1,101,270, relates specifically to printing multiple 
copies, as the patent states, more conveniently, economically, and with 
better results by the use of the stencil in question. The involved 
claims are for a particular method of drying the stencil sheet after 
it bas been eut and moistened. This, it is explained, enlarges the 
opening in the sheet made in forming the letters or figures, and ap- 
parently refers to a drying additional to the drying of the coating in 
making the stencil; that is, a drying just before the stencil is typed ; 
and, in my view, the évidence does not sufficiently show that the de- 
fendant Company in making duplicate copies subjected the sheets to 
any such method of drying before use in the typewriter. But aside 
from this, the claims are simply for using the stencil sheets and 
moistening them in one way or another when they bave become dry 
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from disuse, and the described method for drying them does not, in 
my opinion, involve invention in view of the fact that another patent 
in issue herein includes the method for making the stencil. 

The Fuller patent for the article and the Fuller patent for the pro- 
cess involved herein are held valid and infringed, while the pat>nt 
for duplicating copies is held not infringed by défendant, Decree 
accordingly, with two-thirds costs to complainant. 



BAYLEY & SONS, Inc., v. BRAUNSTEIN BROS. CO. 
(District Court, S. D. New York. July 3, 1917.) 

1. Patents <S=328 — Validity and Ixfbingement — Desigist for Electric 

Lighting Fixtuke. 

The Bayley design patent. No. 49,593, for a design for an electric liglit- 
ing fixture, consistlng of a bell-shaped glass reflector suspended from a 
rod or chain witli a bowl type reflector suspended underueatli it, held not 
antlcipated, valid, and infringed. 

2. Patents iS=571 — Designs — Anticipation. 

A design cannot be antlcipated by showing the éléments separately to 
be old, but the structure must be viewed as a whole as It appears in use. 

3. Patents i©=»328 — Validity and Infeingement — Elbctbic Ligiiting Fix- 

TUBE. 

The Bayley patent. No. 1,156,454, for an electric llghting fixture, held 
not antlcipated, valid, and infringed. 

4. Trade-Marks and Trade-Names <g=70(l) — TJnfaib Compétition. 

A défendant, who sulistantlally copied a patented device made and 
sold by complainant under a trade-name, merely chunging the name and 
advertising and selling it as hls ovvn product, held chargeable with unfair 
compétition. 

In Equity. Suit by Bayley & Sons, Incorporated, against the Braun- 
stein Bros. Company. On final hearing. Decree for complainant. 

See, also, 237 Fed. 671. 

Harry Lea Dodson, of Chicago, 111., and Zell G. Roe, of Des Moines, 
lowa, for plaintiflf. 

C. A. Weed, of New York City, for défendant. 

MANTON, District Judge. Plaintiff, suing on design patent No. 
49,593 and mechanical patent No. 1,156,454, seeks to recover an in- 
iunction and damages for infringement. It also charges unfair com- 
pétition growing out of the infringement of the design patent. Both 
the plaintiflf and défendant are engaged in manufacturing lighting fix- 
tures. The patent in suit is an electric light fixture known to the trade 
as "Equalite," and is described by the witnesses as having an art glass 
reflector, umbrella shaped (also called bell-shaped), with a straight low- 
er edge suspended from a rod or a chain pendant and with a bowl type 
reflector suspended underneath the upper pièce of glass ; the upper 
part being constructed of panels, the bowl being plain. The inventor, 
George W. Bailey, assignor to the plaintifif, claims as follows : 

"1. An electric llghting fixture having a shade and dish, the shade being 
forme<l of a plurality of panels formed of glass, said panels being secured to- 

<®=>Fof othei cases see same topie & KBY-NUMBEPv in ail Key-Numbered Digests & Indexes 
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gotlier by rlbs, top binding ehamiols and bottom binding channels, each of the 
shape of a liât ring wlth incllned walls to accomniodate the inclination of 
tbe panels at the edges thereof, meaus for securing the ribs to the channels, 
Jind means for Connecting the dish to the shade. 

"2. An electric lightiug flxture having a shade and dish, the shade being 
formed of a plurality of panels formed of glass, said panels being secured 
together by ribs of H-sliapcd cross-section, top binding channels and bottom 
binding channels, each of the shape of a tlat ring with inclined walls to ac- 
commodate the inclination of the panels at the edges thereof, the Ilanges on 
the ribs being eut away adjacent to the two channels and the web part of the 
ribs euteriug the channels and secured thereto, and means for Connecting the 
dish to the shade. 

"'à. An electric lighting fixture having a shade and dish, the shade being 
formed of a plurality of panels formed of glass, said panels being secured 
together by ribs, top binding channels and bottom binding channels, each of 
the shape of a tlat ring with inclined walls to accommodate the inclination 
of the panels at the edges thereof, the dish being formed of glass wlth a 
binding channel on the edge, hooks carried by the said channel, eyes carrled 
by the rlbs of the shade and links carried by the eyes and engaging wlth the 
hooks, a collar counected to the top binding cliannel of the shade, a canopy 
engaging with the collar, and a lamp socket carried by the canopy. 

"4. An electric lighting fixture having a shade and dish, the shade being 
formed of a plurality of panels formed of glass, said panels being secured 
together by ribs of H-shaped cross-section, top binding channels and bottom 
binding channels, each ot the shaije of a fiât ring with Inclined walls to accom- 
modate the inclination of the panels at the edges thereof, the flanges on the 
ribs being eut away adjacent to the two channels and the web part of the 
rlbs enterlng the channels and secured thereto, the dish being formed of glass 
wlth a binding channel on the edge, hooks carried by the said channel, eyes 
carried by the ribs of the shade, and links carried by the eyes and engaging 
with the hooks. 

"5. An electric lighting flxture having a shade and dish, the shade being 
formed of a plurality of panels formed of glass, said panels being secured 
together by ribs of U-shaiied cross-sectlon, top binding channels and bottom 
binding channels, each of the shape of a Hat ring wlth inclined walls to ac- 
commodate the Inclination of tlie XJanels at the edges tliereof, the flanges on 
the rlbs being eut away adjacent to the two channels and the web part of 
the ribs enterlng the channels and secured thereto, the dish being formed of 
glass with a binding channel on the edge, hooks carried by the said channel, 
eyes carried by the rlbs of the shade and links carried by the eyes and engag- 
ing with tlie hooks, a collar connected to the top binding chaimel of the shade, 
a canopy engaging with the collar, and a lamp socket carried by the canopy." 

I am satisfied that the type of lamp placed on the market known as 
"Braunstein's Best Commercial Light" is similar in design, shape, and 
ornamental effect to the lamp made by the plaintiff under the patent in 
suit. The plaintifif manufactured this light under its trade-name for a 
long period of time, and, from the testimony in the case, it has been 
well and favorably received by the trade and is associated with the 
plaintiff as its product, and therefore, unless the défenses urged by the 
défendant are good, a decree must go for the plaintiff. I shall there- 
fore consider the défenses : 

Défendant claims that the mechanical patent is invalid: 

(a) Because every élément of the claims of this patent is old separately, 
in prlor patents, catalogues and prior structures, and also old in comblnation, 
so shown by any one of several exhlbits. 

(b) Because not only are the éléments old in separate patents, prlor struc- 
tures and catalogues, but every élément of the shade Itself, as descrlbed in the 
claims, is old in comblnation as the proof discloses. 
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(c) Becaiise tlie dish or bovvl is conceded and lias been proven to be old. 

(d) Because bowls of the identical shape of the patent bave been suspended 
by sbains below shades of varions shapes before as shown in prior patents 
aua'. prior catalogues. In other words, that the mechanical patent is invalld 
because of the prior act, and that the combinution of the menibers of this 
electric llghting flxture shows no invention. 

The plaintiff concèdes that the stispending of the bowl on chains and 
of the bell-shaped shade on chains is old in the trade, but claims that 
the combination as provided and manufactured by plaintiff under the 
patent amounts tO' an invention, and that the défendant is copying it 
in its product and infringes. 

[1] As to the design patent, the défendant claims it invalid: 

(a) "For double patenting, every feature of It boiug shown in bis prior me- 
chanical patent applied for and Issued more than flve months before he 
applled for his design patent, and therefore, what Ba.yle.y did not claim in 
his mechanical patent or in an application pending simultaneonsly therewith, 
he abandoned to tlie public." 

(b) "Because the prior art shows that the bell-shaped shades are old and 
that the saine shape of bowl or dish Is old, and also that varions shapes of 
shades with bowls suspended below are old, but, even if it did not, cer- 
tainly no one could obtain a valid patent at this late date, for merely Con- 
necting two old shapes of articles in precisely the same manner as many 
other similar articles of varions shapes hâve been connected by others." 

(c) "That the défendant clearly has the right to make shades exactly like 
those he has been making for years, clearly has the right to make bowls or 
dlshes like those that bave been made for years, and clearly it does not re- 
quire any more than the routine designer to suspend an old bowl below an 
old shade in view of the many prior patents on the market showlng bowls 
suspended from various kinds of shades." 

The design patent No. 49,593 is entitled to the presumptive validity 
of the law. Railroad Supply Co. v. Hart Steel Co., 222 Fed. 261, 138 
C. C. A. 23. 

"If as a wliole, the design produces a new and pleasing impression on the 
œsthetic sensé, it is patentable." Matthews & Willard Mfg. Co. v. American 
Lamp & Brass Co. (0. C.) 103 Fed. 634. 

And in Graff, Washbourne & Dunn v. Webster, 195 Fed. 522, 115 
C. C. A. 432, it was said that it is the design as a whole that had to be 
considered ; that the situation in this respect is analogous to machines 
made up of old éléments. It sufficed that the machine produced a new 
resuit, or the design a new impression upon the eye. 

[2] Many witnesses, whose testimony was taken by the plaintiff, de- 
scribed the Equalite as producing a new resuit by reason of its com- 
bination and a new impression upon the eye. The combination made 
by the plaintiff, as a whole, is new and has never been made before. 
In fact, the défendant claimed upon the trial that it was new when 
it manufactured it, and it has been extravagant enough in its claim to 
say that the plaintiff has injured the défendant by copying the defend- 
ant's new combination. A design cannot be anticipated by showing the 
éléments separately to be old. Matthews & Willard Mfg. Co. v. Amer- 
ican Lamp & Brass Co., supra. In that case, the court said: 

"The patented design must be viewed and considered as a whole. ami 
originality and novelty will not be denled to it because éléments or coiiipu- 
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nent parts of the design are old. * * * A comblnatlon of éléments tliat 
are old Is patentable, If it prodiioes a now nnd useful résuit ai3 the product 
of the comblnatlon ; and a design whicli avails itself of suggestions old in tlie 
art is patentable." 

The test for anticipation must be for the design as a whole. Bush 
& Lane Piano Co. v. Becker Bros. (D. C.) 209 Fed. 233 ; Mygatt v. 
Shaffer, 218 Fed. 827, 134 C. C. A. 515. The court in this circuit held : 

"It is the design of the wliole thing as It appears in use whlcli is the test 
In cases of the class in suit." 

Applying thèse tests to the inquiry as to the prier art, as disclosed 
by the catalogues offered in évidence by the défendant, such at least 
as should be considered by the court, the art does not disclose a light- 
ing fixture in its entirety which justifies declaring void the patent. 

I conclude, therefore, that the design as a whole is nevv and produces 
a new and pleasing impression on the assthetic sensé and in passing, a 
sensé of uniqueness in character, ail of which has won popularity in 
the trade and has made it a good seller. 

Judge Grosscup, in the case of Pelouze Scale Mfg. Co. v. American 
Cutlery Co., 102 Fed. 916, 43 C. C. A. 52, well put it when he said: 

"Dc'sign, in the vievv of the patent law, is that charaeteristic of a physical 
substance, which, by means of lines, images, configuration, and the like, takcu 
as a \','hole. makes an impression, through the eye, upon the mind of the 
observer. The essence of a design résides, not in the éléments individually 
nor in their method of arrangement, but in the tout ensemble — in that In- 
deflnable whole that awakens sonie sensation in the obscrver's mind. * * * 
But whatever the im])ression, there is attached in the uilnd of the observer, 
to the object observed, a sensé of uni(xueuess and character." 

Applying thèse tests, I find the design patent valid and infringed. 

[3] The second patent in suit is a combination patent to which the 
défendant interposes the défense that the éléments of plaintifï's struc- 
ture were ail old. I find that the flat ring at the top and bottom of the 
plaintiiï's shade was not old according to the testimony. The defend- 
ant's président said that, before this particular shade was made, there 
was never a .shade like it constructed in Europe or America. But, while 
the défendant denied using the H-shaped rib, still making the object 
which the patent describes as being in one pièce in two parts, he cannot 
escape the charge of infringement, particularly where the patent is 
identical. Nor is it suflicient to say that ail that was necessary to do 
was to take certain old éléments and put them together in plaintifi^'s 
shade. The Suprême Court, in the case of the Diamond Rubber Co. 
y. Consolidated Rubber Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 
527, said : 

"Knowledge after the event is always easy, and problems once solved pré- 
sent no dlfficultles, ind(«d, may lie l'eprcsented as never baving Imd any, and 
expert witnesses may be brought forward to show that the new thing which 
seemed to bave eluded the search of the world was always roady at liand, and 
easy to be seen by merely skillful attention. But the law has other tests of 
the invention than subtle conjectures of what might Imve been seen and yet 
was not. It regards a change as évidence of novelty, the acceptance and 
utllity of change as a further évidence, even as démonstration." 
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[4] Further, the court is of the opinion that the défendant îs rightiy 
chargeable with unfair compétition. The plaintifï by industry and ad- 
vertising has placed the Equalite upon the market successfuUy, and 
now the défendant has appropriated many of the features, nearly ail, 
of the plaintifï's Equalite fixture. The plaintifï assembled the various 
parts together first and did so and produced them under the protection 
of its patent. The defendant's appropriation of this combination, and 
placing it upon the market, has been unfair and calculated to deceive 
the ordinary purchaser who would not be apt to discover the différence. 
His advertising it as his own product, after carefully copying it and 
dififerentiating it only under another name, is not sufficient to relieve 
it of the charge of unfair compétition. Yale & Towne Co. v. Aider, 
157 Fed. 37, 83 C. C. A. 149; Consolidated Ice Co. v. Hygeia Distilled 
Water Co., 151 Fed. 10, 80 C. C. A. 506; Yale & Towne Co. v. Wor- 
cester Mfg. Co. (D. C.) 205 Fed. 952. 

The plaintifï may hâve a decree accordingly. 



THE TRITON. 

THE NANTICOKE. 

(District Court, S. D. New York. March 20, 1917.) 

Collision <@=>95(3) — Merting Tows — Length of Hawseb — Failuee to Kkep 

LOOKOUT. 

The tug Lackawanna, wIth a tow, was passing eastward la Nantucket 
Sound at nlght, when she came Into collision wlth the meeting barge 
Nanticoke, In tow of tlie tug Triton, on a 200-fathom hawser, and was 
sunk. There was some fog, but at the time the vessels could see each 
other's llghts, and the tugs passed port to port at a distance of 800 to 900 
feet ; but, although the Lackawanna ported afterward, she was struck by 
the tow on the port slde about amldshlps. Held, on the évidence, that the 
Nanticoke was lu fault for not foUowlng her tug, and for falllng to hâve 
a lookout, especially In view of the fog ; that the Triton was also in fault 
for using a hawser more than twice the length of 75 fathoms permltted 
by statute, and for golng at excessive speed. 

In Admiralty. Suit for collision by the Delaware, Lackawanna 
& Western Railroad Company, owner of the tug Lackawanna, against 
the steam tug Triton and the barge Nanticoke. Decree for libelant 
against both vessels. 

A. J. McMahon, of New York City, for libelant. 

Duncan & Mount, of New York City, for claimant Susquehanna 
Coal Co. 

Kremer & Leavitt, of New York City, for Fischerauer, etc. 

E. E. Blodgett, of Boston, Mass., and Floyd Hughes, of Norfolk, 
Va., for Triton & Lambert Point Towing Co. 

MANTON, District Judge. This libel, filed against the steam tug 
Triton and the barge Nanticoke by the owners of the Lackawanna, 
seeks to recover for the complète loss of the tug, the property of the 
crew, and the lives of two. 

^=9For otber cases see same topic £ KBY-NUMBBR in ail Key-Numbered Dtgests & Indexes 
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The Lackawanna was bound east, towing tliree barges connected 
by hawser, and the Triton bound west, with a hawser 200 fathoms 
long and towing one large barge, the Nanticoke. The collision oc- 
curred August 15, 1915, at about 9:15 p. m., at a point about 2'/2 
miles east of Handkerchief Shoal Lightship, in Nantucket Sound. 
While crossing Cross Rip Shoals, about 20 minutes before the colli- 
sion, the Lackawanna blew a signal to the barges to prépare to anchor, 
and this because a fog had set in, and then changed her course from 
east to nearly northeast. Before the Lackawanna's tow had sheared 
from its course, a signal was heard about two points on the Lacka- 
wanna's starboard bow. Realizing that she was crossing the course 
of the west-bound vessel, the master testified he immediately put 
his tug back on the easterly course. Shortly thereafter, the lights of 
the Triton were seen, and at the same time the Triton saw the lights 
of the Lackawanna. At this time the vessels were about 1,000 feet 
apart, as stated by the Lackawanna, and about half a mile, as stated 
by the crew of the Triton. The Triton blew a passing signal, and 
heard the signal of the Lackawanna. The two tugs then saw each 
other, and navigated properly for a port to port passing, and passed 
each other port to port a safe distance of between 800 to 900 feet. 
However, the barge Nanticoke, while passing, collided with the Lack- 
awanna, striking the Lackawanna on the port side about amidships 
and practically at right angles. 

The Triton claims that the Lackawanna, after passing her, star- 
boarded its helm and went to port, gradually approaching the course of 
the Triton and its tow, and that because the Nanticoke at this time 
was not following in the wake of its tug, but was about a point to a 
point and a half off the port quarter of the tug. It says that by thus 
converging the course of the Triton and her tow, it brought about, 
or helped to bring about, the collision. The Triton says that this 
change of course was apparent, because the Lackawanna's high lights, 
which were visible from astern only two points abaft the beam of the 
tug, remained visible from the Triton after the Lackawanna had 
passed the Triton. When the Triton saw the Lackawanna turning 
to port, fearing a collision, it blew a signal, "Attention," and "Port 
Helm," to the barge Nanticoke. It could not say that the Nanticoke 
heard the signal or obeyed it. It says that immediately afterward 
the fog shut in and obscured them, so that at the time of collision 
neither the barge nor the Lackawanna were visible. 

This does not explain how the Lackawanna could be struck on the 
port side. The Lackawanna claims that it exchanged passing signais 
with the Triton, after which it ported its helm and drew further 
away from the Triton and its tow ; that the high lights of the Nan- 
ticoke were then visible, and appeared to be in the wake of the Triton, 
and then, after passing the Triton astern, it saw the barge was not 
following in the wake of its tug, but was swinging ofï to the port 
toward the course of the Lackawanna. The Lackawanna then rung 
for "full speed ahead," because the barge was then approaching so 
near to the course of the Lackawanna so rapidly that there was no 
opportunity to avoid a collision. At the time when the Lackawanna 
blew the alarm signais and put its helm aport only the high lights 
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of the Nanticoke were visible; but shortly afterward, and just before 
the collision, the Triton hull and her green lights appeared, and the 
Nanticoke struck the Lackavvanna on the port side. At the time of 
the collision the Lackawanna was headed almost southeast, and the 
Triton was headed almost northwest. This version, as given by Bro- 
phy and Kolner, I believe to represent the true facts of the happening. 

The Triton was moving westward at about 4"i4 miles an hour, and 
the Lackawanna was moving eastward at about 2i/2 to 2% miles an 
hour. Ail three boats were visible from the time passing signais were 
cxchanged by the tugs until the collision. The master of the Nanti- 
coke claims that the fog continued up to this time. This must be 
rejected, for the two masters and two mates of the tugs say the lights 
were visible one-quarter to a mile, while the tows were passing, and 
that they had ceased to blow fog signais. The Lackawanna had elec- 
tric light, and the Nanticoke oil lights. With the speed of the boats 
as stated, and the two tugs passing from 700 to 900 feet apart, and 
considering the length of the hawser between the Triton and the 
Nanticoke, it was physically possible for this collision to hâve oc- 
curred in the manner described by the Lackawanna, assuming that the 
Lackawanna took the course it claims to bave taken at the time of the 
collision. It was the fault of the barge Nanticoke in not foUowing 
the wake of the tug whicli brought her into collision with the Lack- 
awanna on the port side. The theory of the Triton I do not think 
plausible, and it should be rejected. 

The Nanticoke was ofï its course, and this claim is corroborated 
by the testimony of the Triton. The Lackawanna was heading sub- 
stantially southeast at the time of the collision, and this is corroborated 
by the testimony of the master of the Nanticoke. I am also of the 
opinion that the Nanticoke was at fault for failing to hâve a lookout. 
She was 202 feet long, her pilot house was on the stern of the barge, 
at least 175 feet from the bovi', and she was obliged to anticipate fog 
at intervais. For this fault she should be held. Davenport v. Win- 
nisimmet, 162 Fed. 862, 89 C. C. A. 552; The Edward G. Murray, 234 
Fed. 61, 148 C. C. A. 77 . She was also at fault for failing to bave a 
compétent man at her wheel and to foUow in the wake of her tow. 

I think that the Triton is also at fault, and should be held. She was 
towing with a hawser in excess of that permitted by statute. The statute 
permits a hawser not exceeding 75 fathoms. The Triton admits that 
its hawser was 150 to 160 fathoms in length, while the master of the 
Nanticoke says it was 200 fathoms long. If it were not for the length 
of the hawser, the collision might bave been avoided. The Lacka- 
wanna was 500 feet ofif the Triton's hawser when it had reached a 
point half way between the Triton and the Nanticoke. One-half the 
distance between the Triton and the Nanticoke was about 600 feet. 
There could bave been no collision if the Triton had been towing with 
a hawser of the length prescribed by statute, for the Nanticoke could 
not bave swung off at right angles in such a course as to corne in 
contact with the Lackawanna. Even assuming the Lackawanna had 
converged on the Triton's course 300 feet, when it had reached a point 
approximately 500 feet astern of the Triton, that would be more thaa 
75 fathoms from the stern of the Triton. Towing with such a hawser 



POST PRINTING & PUBLISHING CO. V. BKEWSTER 321 

bas been held to be a fault. The Manhattan, etc. (D. C.) 181 Ped. 229; 
The Teaser (D. C.) 229 Fed. 476; McWilliams v. D., L. & W. R. R. 
Co., 207 Fed. 64, 124 C. C. A. 624. She was running, the captain says, 
at 4y2 knots an hour; the chief engineer says, "running wide open^all 
the steam I could get." The Lackawanna had been at half speed for 
15 or 20 minutes because of the fog throiigh which she came. The 
Triton had heard the fog whistles before seeing the Lackawanna, and 
was obliged, by the rules, to go at a slower speed, having careful 
regard to the existing circumstances and conditions, by Pilot Rules, 
article 16. If the fog rule did not apply, then she might well be 
held to be at fault for violation of Pilot Rules, article 69. I consider 
that she was at fault because of excessive speed. City of New York, 
147 U. S. 72, 13 Sup. Ct. 211, 37 h. Ed. 84; The Umbria, 166 U. S. 
404, 17 Sup. Ct. 610, 41 h. Ed. 1053. 

Accordingly I shall grant a decree for the libelant against the Triton 
and the Nanticoke. 



POST PRINTING i& PUBLISHING CO. v. BREWSTER, Attorney 
General of Kansas, et al. 

(District Court, D. Kansas, First Division. December 8, 1917.) 

No. 209-N. 

1. Injunction <S=>85(1) — Relief — Scope. 

State officiais cnnnot be restrained and enjoined from attempting to 
enforce an act prohil)iting the sale and advertisement of cigarettes, if 
valid, merely on the ground its prohibitive provisions did not apply to a 
particular newspaper company or its employés printing or publishing 
such advertisement, for there would be abundant opportuuity to establish 
that fiict in défense of a criminal prosecution. 

2. Commerce <©=3l6 — "Interstate Commerce" — What Constitutes. 

As "Interstate commerce" is not only tralllc, but is intercourse, the 
publication of a newspaper and its distribution from one State to another 
is Interstate commerce. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

3. Commerce <S=40(1) — Interstate CosniERCE — Bubden on. 

The sale of cigarettes in a forelgn state to a citizen of Kansas, In 
which state the sale of such articles was prohiblted by Laws Kan. 1917, 
c. 106, and their carriage from such foreign state into the state of Kansas 
and delivery in the original packages, is an Interstate connnerce trans- 
action, which it is beyond the power of the state of Kansas to prohlbit 
or unduly restriet or burden ; Congross having exclusive control of Inter- 
state commerce. .'j-aaim' 

4. Commerce <S=3l6 — Injunction i©=585(2) — Interstate Commerce — Bur- 

den ON. 

Laws Kan. 1917, e. 166, § 1, déclares it shall be unlawful for any person, 
Company, or corporation to barter, sell, or give away any cigarettes or 
cigarette papers, while section 2 déclares that it shall be unlawful for 
any person, company, or corporation to advertise cigarettes or cigarette 
papers. Plaintift, a Missouri corporation, engaged in the business of 
printing a newspaper in the state of Missouri, sold and dlstribnted its 
newspaper throughout the state of Kansas, delivering tlie same by means 
of the postal service, express companies, and other carriers. The sale 

(gssFor other cases see same topic & KBY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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of cigarettes was authorized In the state of Missouri, and Congress bas 
placed no restrictions on interstate commerce in cigarettes. Held tliat, as 
tlie State of Kansas could uot proliibit or unduly burden interstate com- 
merce in cigarettes, It could net burden or unduly limit interstate com- 
merce in newspaper advertising, for tliat would indireetly alïeet interstate 
commerce In tlie articles ; and lience tlie statute, in so far as it. was 
leveled against the advertisement of cigarettes in a newspaper distributed 
in interstate commerce, was unenforceable, and its enforcement by state 
officiais may be enjoined. 

In Equity. Suit by the Post Printing & Publishing Company against 
S. M. Brewster, Attorney General of the State of Kansas, and others. 
On motion to dismiss for want of equity. Motion denied, with leave 
to défendants to answer. 

Frank M. Lowe, of Chicago, 111., for plaintifï. 
S. M. Brewster, S. N. Hawkes, and J. L,. Hunt, ail of Topeka, Kan., 
for défendant. 



POLLOCK, District Judge. Plaintifif, a Missouri corporation, en- 
gaged in the business of printing and publishing a newspaper in the 
city of Kansas City, state of Missouri, brings this suit to restrain de- 
fendants, as ofificers of the state of Kansas, from enforcing against it, 
its agents, servants, and employés, the provisions of section 2, chap- 
ter 166, Laws of Kansas 1917, which reads as follows : 

"It shall be unlawful for any person, company or corporation to advertise 
cdgarettes or cigarette papers, or any disguise or subterfuge of either of 
thèse, in any circular, newspaper or other perlodical publislie<l, offered for 
sale or for free distribution within the state of Kansas. It shall also be un- 
lawful for any person, company or corporation to advertise cigarettes or cig- 
arette papers on any street Sign, placard or bill board, or in any pacUage of 
merchandise, store window, show case, or any other public place within the 
state of Kansas." 

The allégations of the pétition conceming the threatened acts of 
défendants sought by plaintifï to be restrained in this suit are, in sub- 
stance and so far as hère material, as follows : Plaintifï is the owner 
and publisher of said the Kansas City Post; is engaged in the busi- 
ness of receiving for hire advertisements to be published in its said 
newspaper. Among such advertisements it bas for a long time had, 
and now bas, contracts made with manufacturers of cigars and 
cigarettes, by which contracts this plaintifï is bound to publish in the 
various éditions of its newspaper advertisements about and concern- 
ing cigars and cigarettes. That said contracts for such cigarette 
advertisements now in force amount to more than $40,000 per year. 
That plaintifï bas in the state of Kansas many thousand subscribers 
for its daily newspaper, the Kansas City Post, and that said news- 
paper is delivered by it to its various subscribers and readers in the 
state of Kansas by means of the United States postal service, rail- 
way express conipanies, and by carriers, who, as agents of plaintiff, 
deliver it to the various homes of said newspaper subscribers in the 
cities and towns of Kansas, and that said newspaper is also sold by 
newsboys or agents of plaintifï on the streets of the cities in the state 
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of Kansas and by news dealers who are agents of plaintiff, various 
hôtels, drug stores, and other places of business in the cities of Kan- 
sas, and by newsboys on railway trains in the state of Kansas, who are 
agents of plaintiff; and your petitioner respectfully contends that un- 
der the law it has a right to do so. That défendant Hon. S. M. Brew- 
ster, as Attorney General of the state of Kansas, has advised, notified, 
and warned the plaintiff herein that he will, through the power vested 
by the laws of Kansas in his office as Attorney General, cause the _ar- 
rest of ail persons anywhere found in the state of Kansas selling 
or distributing said the Kansas City Post, if said newspaper so sold or 
distributed contains a cigarette advertisement, etc. 

A restraining order was granted plaintiff on the filing of its pétition, 
which défendants now move to vacate and to end this suit by a motion 
to dismiss for want of equity, which motion now stands submitted for 
décision on briefs fîled and arguments presented. 

If I read aright, the contentions of plaintiff, as made by and under 
its second amended pétition, against which the motion of défendants to 
dismiss is leveled, are thèse : (1) That the législative act quoted above 
was leveled by the law-making power, not against the printers and pub- 
lishers of newspapers, but against those who sought to advertise the 
business of vending, giving away, or disposing of cigarettes through 
the médium of newspaper advertisements, or in other manner, in this 
state; hence, the threatened acts of défendants as alleged, if done 
against plaintiff and its business as a newspaper, should be enjoined. 
(2) If a contrary view of the true construction of the act be taken, 
the plaintiff is not and never has engaged in the business of printing 
or publishing a newspaper within this state ; hehce, in so far as such 
printing and publishing of its papers in a foreign state is concerned, it 
is quite beyond the jurisdiction and power of the state to prohibit or 
punish the advertisement of cigarettes therein. However, as it does, 
through the médium of interstate commerce channels, cause its printed 
newspapers to be carried into this state and to be hère delivered to its 
customers through the médium of its agents and servants so engaged, 
the attempted and threatened enforcement of said act against such 
interstate commerce business by the officiais of the state is an un- 
warranted interférence with plaintiff's rights under the commerce 
clause of the national Constitution, and, so considered, the act is un- 
constitutional and void. 

On the contrary, it is the insistence of défendants: (1) The act is 
directed as well against any person or corporation engaged in the 
business of printing, editing, or publishing a newspaper containing 
cigarette advertisements as it is against the business of any one en- 
gaged in selling, distributing, or otherwise disposing of cigarettes 
within the territorial boundaries of this state. (2) That the business 
of the plaintiff, as alleged in its pétition, of carrying its publications 
into this state from the state of Missouri and hère disposing of the 
same in the manner alleged, is not interstate commerce of such na- 
ture as to be beyond the power of the state to prohibit and punish, if 
said publications contain any advertisement of cigarettes, contrary to 
and in violation of said act. 
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Coming now to a considération of the act itself, in order to déter- 
mine therefrom the purpose and intent of the law-making power, it 
raay be said : The title of the act is f ound to read as f ollows : 

"An act to prohibit barter, sale, glving away, or advertisement of cigarettes 
or cigarette papers, or any disguise or subterfuge of either of the.se, and to 
prohibit the sale or giving away to rainors of cigars, cigarettes, cigarette pa- 
pers, tobacco or tobaeco materials of anv forin, and reiiealing sections 3S05, 
3806, and 3807 of the General Statutes of'Kansas of 1915." 

Section 1 of the act reads as f ollows : 

"It shall be unlawful for any person, company or corporation to barter, 
sell or give away any cigarettes or cigarette papers, or any disgulse or subterfuge 
of either of thèse, or to hâve any cigarettes or cigarette papers In or about any 
store or other place for barter, sale or free distribution. If, upon what seenis 
to be reasonable évidence any person, company or corporation is suspected 
of having in his or its possession any cigarettes or cigarette papers intended 
to be offered for barter, sale or free distribution, then, upon the sworn com- 
plaint of any citizen of the state of Kansas, specif ying fully as to the alleged 
facts in the case, any ofHcer authorized to make arrests may search the prem- 
ises of such person, company or corporation and may conflscate any cigarettes 
or cigarette papers so found. The possession of such cigarette materials 
shall be considered prima facie évidence of a direct violation of this act." 

From which it appears to hâve been the obvions législative intent 
to prohibit absolutely and forever the barter, sale, gift, or other dis- 
position of cigarettes in any form or manner whatsoever within this 
state. To accomplish this so-called bénéficiai resuit the law-making 
power thought it proper and necessary to prohibit and punish any one 
who within the state should by any writing, sign, or other means ad- 
vertise the sale, gift, or other disposition of the nefarious article, lest 
the citizen, leaming the source from which the same might be pro- 
cured from without the state, should be tempted to so procure it, bring 
it into the state, and use it to his hurt. 

[1] It is quite probable this well-meant, even if misguided, légis- 
lation is within the constitutional power of the state in the exercise of 
its reserve police powers ; and, further, if this view of the act be not 
Sound, and the act of printing or publishing a newspaper containing 
the unlawful and prohibited advertisement of cigarettes is not within 
the meaning and intent of the act, as is by the plaintiff contended, then 
I agrée with the contention of défendants that they may not be re- 
strained and enjoined from attempting the enforcement of a valid law 
merely on the ground its prohibitive provisions do not include the 
plaintifï and its employés, for, in such event, there is abundant time 
and ample opportunity to establish this fact in défense of the crim- 
inal prosecution. Ex parte Avers, 123 U. S. 443, 8 Sup. Ct. 164, 31 L. 
Ed. 216; Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 
535 ; Davis Mfg. Co. v. Los Angeles, 189 U. S. 207, 23 Sup. Ct. 498, 47 
E. Ed. 778; Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7, 60 L. Ed. 
131, L. R. A. 1916D, 545, Ann. Cas. 1917B, 283. 

[2] Coming now to the question: Is the business of plaintiff in 
carrying its newspapers into this state and hère delivering them to its 
patrons, as alleged in its pétition, Interstate commerce? If so, and 
such publications contain cigarette advertisements, in violation of the 
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act, may the state within its constitutional bounds prohibit or punish 
the plaintiff, its agents, servants, and employés, for conducting or en- 
gaging in said interstate business? That the business of printing and 
publishing a newspaper such as that printed and published by the 
plaintiff in this case in the state of Missouri, and causing the copies 
thereof to be carried into tliis state and hère dellvered to subscribers 
and customers of the plaintiff through its agents and représentatives, 
as alleged in the pétition herein, constitutes the doing of interstate 
commerce business, cannot to my mind be disputed. In the great case 
of Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23, Chief Justice Marshall 
said: 

"Commerce, undoubtodly, is traffic; but it is soniething more — it Is iuter- 
course." 

In W. U. Telegraph Co. v. Pendleton, 122 U. S. 347, 7 Sup. Ct. 
1126, 30 L. Ed. 1187, Mr. Justice Field, delivering the opinion of 
the court, said : 

"Other commerce Ooals only with persons, or witli visible aiul taiigll)le 
things. But tlie telegraph transports nothing visible and tangible ; it carrles 
only ideas, wishes, orders, and intelligence." 

In International T. Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. 
Ed. 678, 27 h. R. A. _(N. S.) 493, 18 Ann. Cas. 1103, Mr. Justice Har- 
lan, delivering the opinion for the court, said : 

"It is true that the business in wliich the International Text-Book Company 
Is engaged is of a somewhat exceptional cliaracter, but, in our judgment, It 
was, in its essentlal characteristics, commerce among the states wltliin the 
meaning of the Constitution of the United States. It involved, as already 
suggested, regular and practically contlnuous intercourse between the Text- 
Book Company, located in Pennsylvania, and its seholars and agents in Kansas 
and other states. That intercourse was conducted by moans of correspond- 
ence through the mails with such agents and seholars. While this mode of 
Imparting and acquiring an éducation may not he such as is commonly adopt- 
ed in this country, it Is a lawful mode to accomplish the valuable purpose 
the parties hâve in view. * * * Intercourse of that kind, between parties 
in différent states, particularly when it is in exécution of a valid contract 
l)etwe(^n them, is as niuch intercourse, in the constitutional sensé, as inter- 
<!ourse by nieans of the telegraph — "a new species of commerce,' to use the 
words of this court in Pensacola Telegraph Co. v. Western Union Telegraph 
Co., 96 U. S. 1 E24 L. Kd. 708]." 

In Butler Bros. Shoe Co. v. United States Rubber Co., 156 Fed. 1, 
84 C. C. A. 167, Judge Sanborn, delivering the opinion for the court, 
says : 

"Ail interstate connnerce is not sales of goods. Importation Into one state 
from another Is the indispensable élément, the test, of interstate commerce ; 
and every negotiation, contract, trade, and deallng between citizens of dif- 
férent states, whlch contemplâtes and causes such importation, whether it 
))e of goods, persons, or information, is a transaction of interstate commerce." 

In Preston v. Finley (C. C.) 72 Fed. 850, it was expressly held : 

"Newspapers are subjects of commerce, within the meaning of the provision 
in the Constitution of the United States relating to commerce between the 
states." 
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See, also, Welton v. State of Missouri, 91 U. S. 280, 23 L. Ed. 347; 
County of Mobile v. Kimball, 102 U. S. 702, 26 L. Ed. 238; McCall 
V. Califomia, 136 U. S. 104, 10 Sup. Ct. 881, 34 L. Ed. 391 ; and the 
many other cases on this subject. 

[3, 4] The sale of cigarettes in the state of Missouri, where the 
newspapers of plaintiff are published, is a lawful business, and the 
transmission by plaintifï of the intelligence where and on what terms 
cigarettes may be purchased by its subscribers, by way of advertise- 
ments inserted in such newspaper, is perfectly legitimate and proper. 
Further, it must be regarded as settled the sale of cigarettes in a for- 
eign state to a citizen of this state, and their carriage f rom said foreign 
state into this state and hère delivered in original packages in con- 
summation of such sale made in a foreign state, is legitimate inter- 
state commerce, which is beyond the power of the Législature of this 
state to prohibit or unduly restrict or burden. Austin v. Tenu., 179 
U. S. 343, 21 Sup. Ct. 132, 45 L. Ed. 224; State v. Lowry, 166 Ind. 
372, n N. E. 728, 4 L. R. A. (N. S.) 528, 9 Ann. Cas. 350. In other 
words, while the business of bartering, selling, or in any other manner 
disposing of cigarettes in this state, or the business of advertising in 
any manner by any one within this state of the business of selling or 
disposing of cigarettes, is by the act in question properly prohibited, 
yet by reason of the exclusive control of Congress over interstate com- 
merce it must, I think, be held, as the conduct of interstate commerce 
in cigarettes may not by a state be prohibited or unreasonably bur- 
dened, it follows, of necessity, the business of advertising such inter- 
state commerce business, which advertising itself not only is a form of 
interstate commerce, but further adhères in the very conduct of the 
interstate cigarette business itself, is also beyond the power of the 
state to prohibit or make criminal and punish, and this for the reason 
it cannot be thought possible to make the advertisement of a lawful 
business unlawful and punishable as a crime. Lyng v. Michigan, 135 
U. S. 161, 10 Sup. Ct. 725, 34 L. Ed. 150; Crutcher v. Kentucky, 141 
U. S. 47, 11 Sup. Ct. 851, 35 L. Ed. 649; In re Rahrer, 140 U. S. 545, 
11 Sup. Ct. 865, 35 L. Ed. 572. 

In State v. Bass Pub. Co., 104 Me. 288, 71 Atl. 894, 20 L. R. A. 
(N. S.) 495, the Suprême Court of Maine held : 

"The defendant.s further urge that newspapers and niaf^azines published 
in other states and containing advertisenients of intoxicatiiig llquors for sale 
come into this state by mail and otherwise in larse quantities, and yet can- 
not be interfered with by the state authorities. That may be ; but it does 
not follow that the state may not preveut such advertisenients being printed 
in newspapers published in this state. If tliis state camiot whoUy prevent 
the mischief of such advertisenients by excludlng from the state ail news- 
papers containing them wherever published, it may yet prevent such increase 
and spread of the mischief as would resuit from such advertisenients being 
printed, in newspapers published within the state. It may to that extent 
control the conduc-t of printers and publlshers within its own territory. Such 
we understand to be the logical resuit of the décision and reasoning in the 
Delamater Case by the court of last resort upon such questions." 

This case, it would seem, draws the true distinction between a pub- 
lication containing the prohibited advertisements printed in this state 
and without. However, it is earnestly insisted by défendants the case 
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of Delamater v. South Dakota, 205 U. S. 93, 27 Sup. Ct. 447, 51 L. Ed. 
724, 10 Ann. Cas. 733, is controlling hère. I am of a contrary opinion. 
A study of that case will disclose the fact it is predicated upon the 
principle that intoxicating liquors, by reason of their very inhérent na- 
ture and the results which flow from their use, had theretofore by the 
Congress in the Wilson Act (26 Stat. 313 [Comp. St. 1916, § 8738]) 
been withdrawn from that protection against state interférence uni- 
versally accorded to interstate commerce in other commodities; 
whereas, such discrimination against cigarettes or tobacco in any form 
carried in interstate commerce has not as yet been made by the Con- 
gress. This fact, to my mind, distinguishes the Delamater Case and 
the case of State ex rel. Black v. Délaye, 193 Ala. 500, 68 South. 993, 
h. R. A. 191 5E, 640, from the présent case. 

It follows the motion to dismiss for want of equity must be over- 
ruled and denied, with leave to défendants to answer the second 
amended bill iîled in this case within 30 days, if so advised by their 
solicitors. It is so ordered. 



DICK CIÎIARET.LO & BROS., Inc., y. CENTRAL R. CO. OF NEW 
JERSEY et al. 

(District Court, S. D. New York. April 9, 1917.) 

1. SiiiPPi:^G ©^'ITT — Demurrage — Dischargisg by Ligiiter. 

Where a vessel required to disclifirge lier cargo at a dock employa 
lighters for the purpose, the consignée is not liable for damages in the 
nature of dennirrage, if the lighters are dlscharged within the time al- 
lowed if the vessel had dlscharged directly. 

2. Shipping <S=>18o — Demukbage — Lighterage. 

The rules of the Maritime Exchange, Harbor of New York No. 4, regu- 
lating rates of demurrage lu case of lighters, does not measure damages la 
the nature of demurrage, where there is no contractual relation between 
the parties and such damage niust be proved. 

In Admiralty. Suit by Dick Chiarello & Bros., Incorporated, against 
the Central Railroad Company of New Jersey and the Philadelphia & 
Reading Railway Company. Decree for respondents. 

Nelson Zabriskie, of New York City, for libelant. 

Henry L- deForest, of New York City, for respondent Central R. 
Co. of New Jersey. 

William F. Purdy, of New York City, for respondent Philadelphia 
& R. Ry. Co. 

MAYER, District Judge. In addition to necessary formai alléga- 
tions, the libel sets forth : That libelant was the owner and charterer 
of certain lighters. That at various times during 1913 there were 
shipped from certain steamships then lying in the port of New York, 
on libelant's lighters, certain cargoes of railroad ties consigned to the 
Port Reading Créosote Plant at Port Reading, N. J. ; thèse cargoes 
being the property of respondent the Central Railroad Company of 

(g=5For other cases see samo toplc & KBY-NUMBBE la ail Key-Numbered Dlgests & Indexes 
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New Jersey. That libelant transportée! said cargoes of ties on its light- 
ers under bills of lading or shipping documents, each of which con- 
tained a clause entitled "Rules Regulating Deliveries," which set forth 
the rate per day at which himber was to be received from the hghters, 
and that "lighters reporting before 1 p. m. on any one day, their time 
to begin at 7 p. m. following morning. Lighters operating to 1 p. m., 
time to be combined from 1 p. m. fallowing day * * * on light- 
ers over 100 M. feet B. M. $20 per day. * * * " That, owing to 
the fault and neglect of respondents, libelant's lighters reported and 
were discharged on various later days set forth in a schedule, and that 
the cargoes were received by respondents under the above-mentioned 
bills of lading or shipping documents. That the fair, customary, and 
agreed time for discharging said cargoes was the reporting day and 
the additional lay days as set forth by libelant in a schedule, and that 
the number of days demurrage was also set forth in the schedule, the 
rates for which amounted in ail to $1,260 beside interest. The libel 
then contains the following paragraph : 

"Niiith. That each of said vessels of your libelant was, tïïrough the negU- 
gence, fault and delay of both of the respondents above nanied, detalned after 
the discharge of their cargoes, over and above the said falr, reasonable, nsiial 
and agreed time, the number of days set opposite the nanie of each of said 
vessels, as stated in said Schedule A, and that the fair, reasonable and 
agreed sum for the use, hlre or détention of each of said vessels was tlie 
sum of $20 per day, or as above stated $1,260 in ail." 

And the libel concludes with the allégation that there is owing to 
libelant by respondents as damages for détention the sum of $1,260 
besides interest, payment of which was duly demanded and refused. 

The libel is drawn on the theory that the action is one for strict de- 
murrage arising out of a contract between the parties. The proof 
shows that there was no support for this theory of the libel, and that 
the action, if any, was for dam.ages in the nature of demurrage. 

The distinction between thèse two kinds of causes of action was 
clearly set forth in Dayton v. Parke, 142 N. Y. 391, 37 N. E. 642, and 
recently has been fully and carefully pointed out by Judge Rogers in 
Ben Franklin Transportation Co. v. Fédéral Sugar Refining Co. (C. C. 
A. 2d Cir.), 242 Fed. 43, C. C. A. — . 

The libel must be amended to conform with the proof, and, as ail 
the évidence has been taken and respondents bave not been subjected 
to surprise, and agreeably with the libéral practice in admiralty in such 
regard, it will save time and convenience to let the record note that 
the libel may be amended to conform with the proof. 

[1] The facts hereinafter set forth are quite différent in essential 
respects from those set forth in the libel. The two respondents main- 
tain a creosoting plant at Port Reading as a joint opération. Each 
Company buys ties, and Taylor, the superintendent of the plant, créo- 
sotes thèse ties and charges each company with its proper proportion 
of the expense of so doing. It is conceded that, in dealing with the 
lighters from the Iroquois and Mills, Taylor represented the Central 
Railroad Company of New Jersey, while in dealing with the lighters 
from the Shawmut he was representing the Philadelphia & Reading 
Railway Company. 
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There were three contracts for lumber with three vendors ; two by 
the Central Railroad Company of New Jersey and one by Philadelphia 
& Reading Railway Company. They were similar in form, and that 
between Philadelphia & Reading Railway Company and Gress Manu- 
facturing Company may be taken as typical. The essential features oF 
the contract are as f ollows : 

"We hereby agrée to deliver to P. & R. Ky. Co. f. o. b. their wharf Port 
Reading, New Jersey, 25000 Sap Fine cross-ties in aocordaiice with attached 
speeiflcations and Purchaslng Agent's Order No. 5,'î. * * * 

"Deliveries to be made between now and Jany 1, 1914. 

■■[fSigned] Gress Mfg. Co. * • * 

"Note. — When fllled eut send to J. D. Laudls, Purcbasing Agent, Reading 
Terminal, l'hiladelphla." 

The essential provisions of order No. 53, addressed by the railway 
Company to Gress Manufacturing Company, were : 

"Please deliver to this company, according to speciflcations and siilyect to 
our inspection, f. o. b. our wharf Port Reading, N. J. 25000 Sap l'ine cross- 
ties. * * * Conslgn to the l'hilada. & Reading Railway Company c/o C. 
Marshall Taylor, Supt. Creosotlng Plant Port Reading, N. J." 

The ties were shipped on the steamers Iroquois, Mills, and Shaw- 
mut. No bill of lading of the Iroquois reached the Central Railroad. 
In the bill of lading of the Mills there is no référence whatever to de- 
murrage. In the bill of lading of the Shawmut (Southern Steamship 
Company) section 5 of the "Conditions" provided, inter alia: 

"The carrier ma.y uiake a reusonable charge for the détention of any vessel 
* * * for loadlng or unloadlng." 

There was no provision in the bills of lading, or in any agreement 
between the shippers and the respondent railroads, for the transfer of 
the ties from the steamers to lighters and the subséquent discharge by 
lighters of thèse cargoes of ties. The Iroquois and the Shawmut 
docked at their piers in New York, and the ties were shipped to the 
railroad at Port Reading on libelant's lighters. In the case of the Iro- 
quois, the lighter Seven Brothers No. 9 arrived at Port Reading on 
Thursday, January 9th, at 3 :30 p. m., conimenced discharging Mon- 
day, January 13th, at 1 p. m., and was finished on January 17th, at 
10 :30 p. m. Her captain, from recollection, testified that one of libel- 
ant's other lighters arrived after and unloaded before him. This is 
contradicted by Taylor, the superintendent, and Meisner, the pier fore- 
man from his records. I accept the testimony of respondents' wit- 
nesses on this point as being more reliable than the unsupported recol- 
lection of the captain of the lighter. 

In the case of the Shawmut, five lighters arrived at Port Reading. 
At Port Reading there is a dock with four slips, and an unloading hoist 
and platform where inspection is made is located about in the center 
of each slip. There are 26 feet of water in one slip and 22 feet at 
the other three. A berth was accorded thèse lighters, and the lighters 
discharged in turn at this berth, except that a second berth was avail- 
able during the progress of discharging, so that one of thèse lighters, 
San Salvador, commenced unloading while another, the Vincent, was 
still discharging. 
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It will be remembered that the provision in the Shawmut bill of lad- 
ing as to détention related solely to the "vessel," and did not mention 
lighters. Taylor showed that thèse five lighters were handled within 
the time allowable under the rules (inf ra) of the Maritime Exchange if 
the Shawmut herself had gone to Port Reading. 

In the case of the Mills, the vessel herself reported at Port Reading 
June 24th at 3 p. m., and commenced discharging onto the pier by her 
own tackles one hour later. She remained for three days, having dis- 
charged several thousand ties on the dock; but, when she left, there 
were five lighters remaining to be unloaded, the main part of the cargo 
evidently having been discharged by the Mills over the other side to 
lighters. 

The Mills lighters received the same kind of treatment as those from 
the Shawmut, and in this case also a second berth was apparently avail- 
able during the progress of discharging, for the hghters Léo R. and 
Sallie C. both commenced to unload at about the same time on July 
7th. In this instance, also, Taylor showed that the lighters were dis- 
charged well within the time allowable under the Maritime Exchange 
rules if the Mills had continued to discharge at Port Reading. Varions 
receipts were mailed by libelant to Taylor in a letter asking that they 
be signed as a receipt for the cargoes, and at the bottom of thèse re- 
ceipts are printed the rates of demurrage charges (being the "Rules 
Regulating Deliveries" referred to in the libel) ; but, both from the 
correspondence and the testimony of the witness Chiarello, it appears- 
that the papers were receipts only, and not notice of a claim for demur- 
rage, nor, indeed, could this printed matter be any évidence of any 
agreement for or assent to the payment of demurrage charges. 

Respondents had nothing whatever to do with the hiring of the light- 
ers, and there is no évidence that the sh'ippers hired the lighters, and, 
indeed, the only évidence on the subject is that, in the case of one of 
the steamers, the lighter was hired by the steamer people. 

There is some évidence that at the times in question it was cus- 
tomary to discharge cargoes of this character by lighters, but no évi- 
dence that there was an established universal and uniform custom at 
the port requiring consignées to do more than assign a berth to the 
lighters discharging the cargo ex a vessel in the manner done in this 
case. Indeed, Landis, the purchasing agent of respondents, showed, 
beyond question, that he had had dealings with the shippers for years, 
that they knew the facilities at Port Reading, and that about 25,000 ties 
constituted a schooner load ; and Taylor testified that the then custom 
at Port Reading was to take cargoes arriving in their order, that thèse 
cargoes arriving on five lighters were treated as if they had arrived 
on one schooner, except when he happened to hâve an extra berth. 

From the foregoing it will appear that the sole duty resting on re- 
spondents was to furnish a berth where the lumber company in each 
instance could place the ties for inspection with reasonable diligence, 
in accordance with the custom of Port Reading at that time, and this, 
on the évidence, was done. There was at most only the obligation on 
the part of respondents to tréat the lighters the same as if they rep- 
rèsented the* vessel. 
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Libelcont, unable to find any contractual relation between itself and 
respondents, contends, however, that respondents are liable because the 
lighters were detained : 

First, over and above the customary and ustial time for discharging 
like cargoes from bghters in and about the harbor of New York. 

Second, over and above the time allowed for discharging like car- 
goes in and about the harbor of New York as established by the rules 
of the Maritime Exchange, which rules reflect or are in accordan;e 
with the custom. 

Third, over and above the time fixed for discharging by the rules 
or tariff rates established by the Clyde & Mallory Lines and filed with 
the Interstate Commerce Commission. 

As to contention third : The tarifif is irrelevant because the Iroquois 
and Mills were not common carriers, and the ties on the Shawmut were 
moved on a port to port movement and are not subject to the Interstate 
Commerce Act. 

As to contention first : There was no agreement to deliver by light- 
ers, and at best demurrage or damages in the nature of demurrage, if 
any, would be that accruing for the undue détention, if any, of the 
lighters beyond a period équivalent to that necessary to discharge the 
vessels on which the ties were shipped. 

[2] As to contention second; The rules of the Maritime Exchange 
referred to by libelant which cover a territory comprehensive of "Port 
Reading" are as follows : 

"Eules Regulating Delivery and Recelpt of Railroad Cross-Ties. 



"Rule I. 
"Regulating the Delivery of Railroad Ties. 

"Consignées shall hâve twenty-four hours (Sundays and légal holidays ex- 
cepted) after the vessel arrives, and the master or the vessel's agent reports, 
in which to furnish the vessel with a berth where slie eau discliarge. 

"At the expiratlou of said twenty-four hours, vessel's lay day shall com- 
mence; exeept that, in case consignées hâve giveu orders within the allotted 
time, and vessel fails to report at berth before noon, lier lay days shall not 
begin until the mornlng foUowing. 

"Lay days allowed consignée for receiving cargo shall be as follows. viz. : 

"Twenty-four hours to furnish a berth as provided in above rule, and one 
running day (Sundays and légal holidays excepted), for every flfty thousand 
(50,000) feet board measure of the ties." 

"Rules Regulating Lighterage. 

"Ruie IV. 

"Demurrage at the rate of ten dollars per day may be charged on parcels 

of merchandise of fif ty tons and under on any one lighter and barge ; flfteen 

dollars per day on parcels of over fifty tons and not exceeding one hundred 

tons, and twenty dollars per day ou parcels of over one hundred tous." 

Rule 1 refers to vessels. It does not subject the consignée to dam- 
ages in the nature of demurrage in the absence of contract, if delivery 
is by lighters. Rule 6, regulating "Southern Fine Cargoes," if it were 
applicable, gives the consignée the right to receive the cargo in light- 
ers. 

Rule 4 obviously régulâtes the rate of demurrage, but cannot meas- 
ure damages in the nature of demurrage. Such damages must be prov- 
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ed like any other damages, and, on the évidence, in this case, even if 
libelant were entitled to recover, no damage has been proved. Day- 
ton V. Parke, supra. 

Many cases hâve been cited such, for instance, as those where it 
is provided that the vessel shall be discharged "with customary dis- 
patch" and the local custom is read into the contract. This proposi- 
tion is, of course, elementary, but is foreign to this case. Taking the 
view most favorable to libelant, the duty, if any, from respondents 
to libelant, was fully performed in accordance with the principle of 
cases like Léonard v. William G. Barker Co. (D. C.) 214 Fed. 325; 
Fish v. 150 Tons of Brown Stone (D. C.) 20 Fed. 201 ; Steamship 
Rutherglen Co., Ltd., v. Howard Houlder & Partners, Inc., 203 Fed. 
848, 122 C. C. A. 166. 

The libel is dismissed, with costs. 



DU rONT V. DU rONÏ et al. 

(District Court, D. Delaware. July 24, 1917.) 

No. 340. 

1. Corporations €='410 — Stockiiolders — Management of Corporate Af- 

FAIRS. 

Where a court has foiiiid that a corporation has an inchoate right to 
acquire propei'ty the title to wliich is in another, wlietlier it wlll exercise 
such right must be determined hy the cori)oration itself through Its diree- 
tors or stocicholders, and the conrt is without power to substitute its judg- 
ment for theirs, even thougli the benefit to tlie corporation of exercising 
the right is clear. 

2. Corporations <®=o1.57 — Suit by Stockiiolders — Accountino for Divi- 

DENDS ReCEIVED. 

On a findlng by the court in a stoclîholders' suit that certain défendants 
acquired and hold stocli of the corporation as trustées ex maleficio for 
tlie corporation and at its élection are accountalile for the same with ail 
dividends received thereon, dividends paid in stock or bonds which are 
still held by défendants unconverted cannot be regarded on an accounting 
as cash dividends, but are reeoverable in specie. 

In Equity. Suit by Philip F. Du Pont against Pierre S. Du Pont 
and others. Supplemental opinion on settlement of decree. 
For prior opinion, see 242 Fed. 98. See, also, 234 Fed. 459. 

John G. Johnson, William A. Glasgow, Jr., Henry P. Brown, and 
Frank P. Pritchard, ail of Philadelphia, Pa., and Robert Penington, of 
Wilmington, Del., for plaintiff. 

George S. Graham, of Philadelphia, Pa., William H. Button, of 
New York City, and William S. Hilles and John P. Laffey, both of 
Wilmington, Del., for défendants. 

THOMPSON, District Judge. As a preliminary to a discussion of 
the questions raised by counsel at the argument upon settlement of a 
decree, some of the findings and conclusions contained in the opinion 
fîled April 12, 1917, require modification in order to avoid a construc- 
tion inconsistent with the intention of the court. 

(gxisPor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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1. In the opinion it is stated : 

"Botween March 1, 1915, aud the time of the trtal in July, 1916, cash divi- 
deiids équivalent to 183 per cent, had been paid upon the stock of the powder 
companj'." 

The évidence shows that of the dividends ref erred to, 5 per cent, paid 
tipon the powder company's stock was in Atlas Powder Company pre- 
ferred stock, that upon the E. I. Du Pont de Nemours & Co. stock the 
équivalent of 76.40 per cent, on the powder company stock was paid 
in Anglo-French bonds, and that dividends the équivalent of 101.60 
per cent, were paid in cash. The statement in the opinion is modified 
accordingly. 

2. It was found in accordance with the défendants' thirty-second 
request for finding of f act : 

"(32) That on January 17 and 10, 1915, T. Coleman Du Pont by telegram and 
letter, withdrew his proposition." 

In order that this finding may not appear inconsistent with the find- 
ing in response to the plaintififs' twenty-fourth request, it is quahfied 
by adding thereto: 

"T. Coleman Du Pont's witbdrawal of his olïer was coupled with his ex- 
pressed intention of renewing that oiïer as soon as he returued from Roches- 
ter." 

3. It was found in accordance with the défendants' sixtieth finding 
of fact: 

"(60) That the crédit of the powder company was not impaired by the nego- 
tiation of the loan with J. P. Morgan & Co. or used in efCecting that loan, 
in any manner by Pierre S. Du Pont and his associâtes." 

The finding is modified by striking out the words "or used in effect- 
ing that loan." 

4. It was found in accordance with the défendants' forty-second re- 
quest for finding of fact : 

"(42) That the disinterested members of the board of directors at the meet- 
ing of the board on March 10, 1915, voted against the acquisition of this 
stock, with the exception of two of tlie complainants and William Du Pont." 

This finding is now modified by adding thereto, "with the exception 
of Mr. Connable, who was présent and did not vote." 

5. The fifth conclusion of law requested by the plaintiffs was adopt- 
ed as a gênerai basis for the method of accounting and as a déclara- 
tion of the right in the powder company through which E. I. Du Pont 
de Nemours & Co. acquired its right, subject to the décision of the 
stockholders of E. I. Du Pont de Nemours & Co. whether the company 
should avail itself of the right to acquire the stock. 

After the opinion was filed, the plaintiiïs asked for an interlocutory 
decree, directing the individual défendants (with the exception of 
Henry F. Du Pont and Eugène E. Du Pont) and the Du Pont Securi- 
ties Company to file in the cause a statement showing in détail the div- 
idends paid since the second day of March, 1915, with interest, and 
the amount derived from the sale of the debenture stock of E. I. Du 
Pont de Nemours & Co. received in exchange for the preferred stock 
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of the E. I. Du Pont de Nemours Powder Company purchased from 
T. Coleman Du Pont, with interest, together with a statement showing 
the amount paid to T. Coleman Du Pont as the purchase money for the 
63,314 shares of common stock and 14,599 shares of preferred stock 
of the E. I. Du Pont de Nernours Powder Company, with interest on 
that amount from the date upon which the said purchase was consum- 
mated. The défendants thereafter on May 1, 1917, voluntarily filed a 
statement of record, which it is unnecessary to set out hère in full, 
showing : 

Dividends paid on 63,314 shares of common stock of powder Com- 
pany, plus Interest (exclusive of shares of E. I. Du Pont de 
Nemours & Co. and Inclusive of shares of the Atlas Powder 
Company preferred stock at the value flxed by the dividend 
rate) $1,920,197.53 

Dividends paid on 126,628 shares of common stock nf E. I. Du 
Pont De Nemours & Co., plus interest (inclusive of Anslo-French 
tMjnds at their value flxed by the company in declarin}? the divi- 
dend) .... : 17,916,110.29 

Dividends paid on preferred and delienture stock plus interest. . 40.639.97 

Received upon sale of debenture stock, plus interest. 1,593,922.00 

21,470,869.79 
Amount paid T. Coleman Du Pont, plus interest 15,708,880.66 

Apparent balance in excess of cost 5,761,989.13 

As stated in the findings from the évidence produced at the trial 
the receipts in dividends, exclusive of the 126,628 shares of stock of 
E. I. Du Pont de Nemours & Co., were équivalent to $183 per share 
upon stock for which Pierre and his associâtes paid $200 per share. 
As the record then stood, therefore, if the company acquired the stock, 
it would hâve been obliged to pay out of its treasury $17 per share to 
make up the price of $200 per share paid for the common stock. In 
view of the présent showing that the défendants hâve received over 
$5,000,000 in excess of what the stock cost, counsel for the plaintiffs 
contend that there remains no question of business policy to be deter- 
mined, and therefore a decree directing the transfer of the stock and 
the payment of the différence should be entered without any action 
of the corporation or stockholders, because the stockholders could 
hâve no honest différence of opinion as to the benefits to be derived by 
the company from the purchase of the stock. I am not prepared to 
adopt this view. 

[1] No principle of law or equity heretofore announced has gone 
so far as to assert that a court of equity may substitute its judgment 
for that of the corporation through its directors or stockholders in 
determining whether it should or should not acquire an asset to which 
it has no title but merely an inchoate right to assert a title. In ail of 
the numerous cases cited by the plaintiffs, the décisions holding that 
action by stockholders contrary to the interests of the corporation at 
a corporate meeting would not be upheld, because it would be a f raud 
by the majority upon the minority, involved substantially the questions 
whether the corporation would rescind a contract parting with some of 
its assets, or would ratify the transfer of its assets where the trans- 
action in relation to the assets was clearly an in jury to the company 
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and in violation of its rights. It should be borne in mind that the 
rights of the company in the présent case arise out of pending nego- 
tiations for purchase of its own stock ; the amount of stock to be pur- 
chased and the priée to be paid never having been determined by any 
affirmative corporate action. The défendants in acquiring the stock 
hâve been held to be trustées ex maleficio for the corporation, account- 
able to it at its élection. The conclusion arrived at in the opinion here- 
tofore filed that the question must be determined for the companv by 
a meeting of its stockholders will therefore be adhered to. If the 
court is in error in declining to extend the doctrine of the cases illus- 
trated by Gamble v. Queens County Water Co., 123 N. Y. 91, 25 N. 
E. 201, 9 L. R. A. 527, the plaintifïs will hâve an opportunity to hâve 
the error corrected in the appellate court. 

[2] But the argument of counsel for the plaintifïs that no necessity 
arose for any prehminary action by the stockholders was also based 
upon their conclusion that an accounting would show no necessity for 
the payment of any funds out of the treasury of the corporation. This 
conclusion was based upon the statements filed of record by the de- 
fendants, showing a balance of value received in excess of cost, and 
the claim that the company is entitled to be repaid in cash for what- 
ever the défendants received in dividends, whether those dividends 
were in the form of cash, stocks, or bonds. This position is, in my 
opinion, untenable. If the company is entitled to the benefit of the 
entire transaction, then what it is entitled to receive is what the de- 
fendants hâve derived from the transaction and hâve held or now hold 
under the constructive trust which has arisen in favor of the com- 
pany. I am unable to distinguish between the rights of the company 
to the stock of E. I. Du Pont de Nemours & Co. received as a dividend 
upon the common stock of the powder company and its rights to the 
Atlas Powder Company stock and the Anglo-French bonds, also re- 
ceived as dividends. As was very forcibly pointed out by the counsel 
for the défendants at the argument, dividends paid by the corporations 
in stock or bonds cannot be regarded as cash payments in an account- 
ing if the stock and bonds remain in the hands or control of the de- 
fendants unconverted. There has been no assertion by the plaintiiïs 
of a right to demand the cash value of the 126,628 shares of stock 
of E. I. Du Pont de Nemours & Co., and the only ground upon which 
they rested their claim at the argument that the value of the Anglo- 
French bonds and the Atlas Company stock at the time of the déclara- 
tion of the dividends should be paid in cash to the company was that 
the défendants, having no right as trustées to receive and hold the 
dividends, must account for them at the value at which they received 
them. The answer to that contention is that, as they claim that a trust 
has arisen in favor of the company, the company must take the product 
of the trust as it stands and cannot claim the stock dividends in specie 
in one instance and in the cash value of stock and bond dividends in the 
other instance. For ail that appears, therefore, the company, upon 
the statement of an account would be charged with the value of the 
stock and bonds which it received, and a cash payment out of its treas- 
ury might be required to balance the transaction. Other questions are 
presented which can only be answered upon an accounting. 
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It appears that a large part of E. I. Du Pont de Nemours & Co. 
stock has been pledged by the securities company as security for a loan 
of $10,000,000 upoii its notes, and that the common stock of the pow- 
der company has been distributed in dividends to the stockholders of 
the securities company. The amount of stock of either company, 
which can be reached in the hands of any of the défendants, can only 
be ascertained upon an accounting, and the amount of stock of E. I. 
Du Pont de Nemours & Co. necessary to make up a deficiency in un- 
pledged stock, or the amount of the incumbrances upon pledged stock 
with which the défendants should be charged in an accounting, in case 
the equity in the pledged stock should be decreed to be in the company, 
is also a question to be determined upon an accounting. The con- 
tention that, in the light of the présent record, the stock could be 
acquired without payment of any funds out of the company's treas- 
ury cannot therefore be sustained. 

Moreover, the right to elect to take the stock is in E. I. Du Pont de 
Nemours & Co. and not in the powder company. 

The plaintiff's présent claim of a right to a transfer of the stock 
and an accounting to E. I. Du Pont de Nemours Powder Company, 
based upon the fifth conclusion of law, is asserted upon the ground 
that, when the bill was filed, the plaintiff "was not informed as to 
exactly the relations that existed between the E. I. Du Pont de Ne- 
mours Powder Company and the E. I. Du Pont de Nemours & Co.," 
and that the contract under which the E. I. Du Pont de Nemours & 
Co. purchased the property of the E. I. Du Pont de Nemours Powder 
Company is not in the record. 

It is averred in the bill that E. I. Du Pont de Nemours & Co. pur- 
chased ail the assets and assumed ail the liabilities of the E. I. Du 
Pont de Nemours Powder Company. That averment is admitted in 
the answers of Pierre S. Du Pont, E. I. Du Pont de Nemours Pow- 
der Company, E. I. Du Pont de Nemours & Co. and the Du Pont Se- 
curities Company, and it was accepted as an uncontested fact at the 
trial that the chose in action represented by the claim in the présent 
suit had passed to E. I. Du Pont de Nemours & Co'. Moreover, the bill 
prays for a transfer of the stock and an accounting to the E. I. Du 
Pont de Nemours & Co. 

Counsel for the plaintiffs call attention to the fact that E. I. Du 
Pont de Nemours & Co. in its answer disclaims any interest whatso- 
ever in the stock formerly owned by T. Coleman Du Pont. If this 
were taken as a ground for declining to sustain the right of E. I. Du 
Pont de Nemours & Co., the plaintiffs would find themselves con- 
fronted by a dilemma, for the answer of E. I. Du Pont de Nemours 
Powder Company also disclaims any interest whatsoever in the stock. 

The rights of the powder company having passed to E. I. Du Pont 
de Nemours & Co., the décision whether the latter company shall avail 
itself of its rights must be determined at a meeting of its stockhold- 
ers. The fifth conclusion of law for the plaintiffs will be construed 
accordingly. 

6. At the argument upon settlement of a decree, controversy arose 
over the question whether the acts of any of the individual défendants, 
excepting Pierre S. Du Pont, consîituted a violation of duty owed 
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to the powder company and a fraud upon its rights in the acquisition 
of stock which would raise a constructive trust in favor of the powder 
company. The évidence did not connect Eugène E. Du Pont and 
Henry F. Du Pont with any interest in the stock either at the time 
of its acquisition or at the corporate meetings at which the question 
of its acquisition was voted upon. This is apparently conceded by the 
plaintiffs, and the bill wih be dismissed as to those two défendants. 

It was argued by counsel for the défendants that, under the court's 
findings of fact and conchisions of law, without, however, conceding 
the correctness of the findings and conclusions, the bill could not be 
sustained against any of the individual défendants except Pierre S. 
Du Pont. I do not coïncide in this view of the case. Irenee Du Pont, 
Eammot Du Pont, A. Félix Du Pont, John J. Raskob, and Robert 
Rulith Morgan Carpenter participated with Pierre in violation of the 
duties which they owed to the powder company and in fraud of its 
rights, and they were parties to the purchase of the whole of T. Cole- 
man Du Pont's stock and to the organization of the Du Pont Securi- 
ties Company for the purpose of financing the purchase and holding 
the stock. As to them, therefore, a constructive trust arose which 
makes them jointly and severally accountable to the company, at its 
élection, for the stock and ail cash, stock, and bond dividends thereon, 
with interest, upon payment of the cost, with interest, and their rea- 
sonable expenses. Whether the commission paid to J. P. Morgan & 
Co. is a proper expense need not be determined until a decree for 
accounting is entered. The Du Pont Securities Company, acquir- 
ed the stock subject to the right of the E. I. Du Pont de Nemours 
Powder Company, which has passed by assignment to the E." I. Du 
Pont de Nemours & Co. 

Harry G. Haskell, Flarry F. P.rown, William Coyne, and John 
P. Lafifey, however, stand in a dififerent relation to the transaction. 
Their acts in taking part in the directors' meetings at a time when 
they were interested in the acquisition of stock in the Du Pont Se- 
curities Company constituted a violation of their duties to and a fraud 
upon the powder company, and, as to the stock distributed to them 
as dividends upon their securities company stock, they became trustées 
ex maleficio and are accordingly accountable. The extent of the ac- 
countability of the several défendants can only be determined upon 
an accounting. 

Counsel for the défendants hâve already presented a form of in- 
terlocutory decree covering the question whether E. I. Du Pont de 
Nemours & Co. shall or shall not acquire the stock, and ail cash 
and stock and bond dividends, together with interest, and covering 
the manner of conducting a stockholders' meeting for voting upon 
that question. 

Counsel for the plaintifïs hâve presented a form of final decree, 
but no form of decree covering the question of acquisition of the 
stock or the method of holding a stockholders' meeting. Counsel for 
the plaintifïs may therefore submit a form of decree covering those 
points, and, if either side désire to be further heard, application may 
be made to hâve a time set for hearing counsel for ail parties. 
246 F.— 22 
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RAILWAT STEEL SPRINGS CO. v. CHICAGO & E. I. R. 00. 
(District Court, N. D. Illinois, E. D. June 21, 1917.) 

No. 57. 

1. Eaiiroads <S=>142 — Consolidation— Construction of Agbeement — Mort- 

gages. 

Two railroad corporations, of Illinois and Indiana, respectively, Con- 
solidated. Eacli had a flrst mortgage on Its property, that of the Indiana 
Company being wholly in that state, and each mortgage provided for sub- 
séquent issues of lionds tliereunder for the purpose of inaking extensions 
or acquiring additional Unes, and contained an after-acquired property 
clause. The articles of consolidation recited such mortgages and pro- 
vided that they "shall hâve the force and efCect of iirst mortgages ex- 
ecuted by this Consolidated company and shall equally secure the payment 
of ail bonds which hâve been issued under either of said mortgages 
* * * as well as ail bonds which may be hereafter issued by this Con- 
solidated Company pursuant to and In accordance with the provisions of" 
the Illinois compnuy mortgage which expressly perniitted such issue in 
case of consolidation. It further provided that no bonds should be 
thereafter issued under the Indiana company mortgage. Other Unes 
were afterward acquired or built, and bonds were issued therefor under 
the Illinois company mortgage, but noue were thereafter issued under the 
Indiana company mortgage, and it was never recorded in Illinois. Held 
that, especially in view of their practical construction by the parties for 
many years, the provisions of the consolidation agreement did not hâve 
the eft'ect of extending the lien of the mortgage of the Indiana com- 
pany over the property of the Illinois company nor over the subsequently 
acquired Unes of the Consolidated company, nor Was such lien so extended 
under the after-acqulred property clause of the Indiana company mort- 
gage. 

2. Eailroads iS=o167 — Mortgages — Afteb-Acquired Property Clause, 

The after-acquired property clause in a railroad mortgage can only 
be applied to property subsequently acquired by the mortgagor under its 
charter powers, and does uot extend to property acquired in another state 
by a Consolidated company of which the mortgagor becomes a constituent. 

3. Eailroads <©=5l41 — Consolidation^Legality. 

A consolidation of railroad companies, which bas been in efïect for 
20 years uncliallenged by the authoritles of the states concerned, will not 
be held invalid as against the laivs of such states in a suit between prl- 
vate parties. 

In Equity. Suits by the Railway Steel Springs Company, by the 
Central Trust Company of New York, by the Metropolitan Trust 
Company of the City of New York, and by the Bankers' Trust Com- 
pany of New York, against the Chicago & Eastern Illinois Railroad 
Company. Causes Consolidated. On exceptions of the Metropolitan 
Trust Company to the master's report. Exceptions overruled. 

This is a Consolidated case, and the présent issue arose on the claim made 
by the Metropolitan Trust Company of the City of New Yorlî, trustée in a 
mortgage executed by the Chicago & Indiana Coal Railway Company, 
December l, 1885, that by the terms of the consolidation agreement entered 
into l>etween the Chicago & Indiana Coal Railway Company and the Chicago 
& Eastern Illinois Eailroad Company, on June 6, 1S&4, the lien of its mortgage 
was extended over the property of the Chicago & Eastern Illinois Railroad 

.<gssFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Company and also over the property subsequently acquired by tlie company 
as afterward Consolidated. 

The Chicago & Indiana Ooal Railway Company was a road completed be- 
tween Fair Oaks, Ind., and Brazil, Ind., in the year 1886. 

Mr. H. H. Porter, who owned the controUing interest in the Brazil Block 
Ooal Company, a company owning most of the mines in the Brazil coal iields, 
Ind-, acquired by foreclosiire sale the property of the Chicago & Great 
Southern Railway Company, extending from Fair Oaks, Ind., on the Louisvillei 
New Albany & Chicago Railway (known as the Monon) to Yeddo, in the same 
State, a distance of 76 miles. Mr. Porter orgauized the Indiana Railway to 
take title to the property. At the same tlme he orgauized the Lake Mlehigan 
'& Ohlo Railway Company for the purpose of constructing a road south from 
ïeddo to the Oliio river, passlng through Brazil. ïhe name of thls latter 
company was changed to Chicago & Indiana Coal Railway Company in Octo- 
ber, 1885. On Deeember 1, 1885, the Chicago & Indiana Coal Railway Com- 
pany exeeuted its mortgage to the Metropolitan Trust Company of the City of 
New York and R. B. F. Pierce, trustée, to secure an issue of bonds, the total 
amount of which was unlimlted. Under this mortgage, bonds to the amount 
of $1,000,000 were issued on account of the construction of the Une from Yeddo 
to Brazil, and It was provided that additlonal bonds to the extent of $18,000 
might be issued for each mile of single-track railroad thereafter acquired 
by construction, purchase, or consolidation, and a further additional amount 
of $7,000 per mile of railway constructed or acquired for the purchase of 
equipment, and $8,000 per mile for double track. 

Under date of April 4, 1SS6, the Chicago & Indiana Coal Railway Company 
and the Indiana Railway Company were Consolidated under the name of the 
Chicago & Indiana Coal Railway Company, with a capital stock of $10,000,000. 
The Chicago & Indiana Coal Railway Company thereafter extended its lines in 
a northeasterly direction from Fair Oaks, to La Crosse, a distance of 27 miles, 
completing the work in January, 1887. The trains of the Chicago & Indiana 
Coal Railway Company were intended to use, and for a year or more did use, 
the Monon traeks from Fair Oaks to Chicago. 

For many years previous to this tinie the Chicago & Eastern Illinois Rail- 
road Company, a corporation formed by the consolidation of Illinois and 
Indiana corporations, was operating a railroad from Chicago south through 
Danvllle to Terre Haute, and by means of a brauch had been enjoying the 
monopoly of transportatlon of the coal from the Brazil coal fields. Soon after 
the completion of the Chicago & Indiana Coal Railway Company, flerce compé- 
tition arose between the two roads over the Brazil coal business. As a re- 
suit thereof, Mr. Porter bought the controUing interest in the Chicago & 
Eastern Illinois Railroad Company. Thls purchase was made about the 
middle of the year 1887. 

On November 1, 1887, the Chicago & Eastern Illinois Railroad Company 
exeeuted its gênerai Consolidated and first mortgage to the Central Trust 
Company of New York, as trustée, to secure an issue of bonds, the total 
amount of which was unlimited. Of the.se bonds .¥8,000,000 in amount were 
set apart to be used for retiring prior bonds, and the mortgage provided that 
additional bonds might be issued to the extent of $18,000 per mile of addi- 
tlonal single-track extensions and branches thereafter acquired by the rail- 
road company by construction, purchase, or consolidation, $7,000 per mile 
for every mile of railroad, including branches and extensions for additional 
equipment, and an additional amount of $8,000 per mile for every mile of 
double track (not meaning side traeks) thereafter acquired by the railroad 
company. The mortgages exeeuted by the coal road and the Eastern Illinois 
contained in gênerai the same provisions, with the exception that the 
Eastern Illinois mortgage contained the foUowing provision not found in 
the Chicago & Indiana Coal mortgage: 

"If the railroad company shall hereafter consolidate its property and 
franchises, by sale or otherwise, with the property and franchises of any 
other railroad company or companies, the several parties to such consolida- 
tion may, by apt words expressed in the agreement, glve to this indenture the 
force and efCect of a mortgage conveying to the trustée, above named, or its 
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successor, ail of the mllroads and appurtenant property of tlie scveral par- 
ties, at the date of such agreement, and ail railroads and appurtenant prop- 
erty which may be thereafter acquired, by construction or otherwise, by such 
Consolidated eompany, to secure upon terms of equallty ttie bonds whicli may 
hâve then been issued hereunder by the railroad eompany, as well as ail 
bonds which may be thereafter issued by such Consolidated eompany, In sub- 
stantial compllanee with the provisions hereof. In case such agreeinent shall 
be made, bonds issued by such Consolidated eompany shall be substantially in 
the forms above set forth, but in the name of the Consolidated eompany, and 
shall be executed under its corporate seal and attcsted by the signatures of 
its président and secretary. It is the intent of this provision to iuvest such 
Consolidated eompany with power to issue bonds for the purposes expressed, 
and subject to the conditions named in this mortgage or deed of trust, to the 
same exteut as they could be issued by the railroad eompany if no sucli 
consolidation had been made, tliereby giving to the holders of ail bonds issued 
hereunder, whether by the railroad eompany or its successors, equality of 
security." 

Durlng the summer of 1887, the Eastern Illinois had caused to be incor- 
porated two other railroad companies, namely, the Strawn & Indiana State 
Line Kailroad Company and the Chicago, Danville & St. Louis Railroad Com- 
pany, for the purpose of constructing a branch to and an extension of the 
Rastern Illinois Une. The roads were constructed with the fuuds of the 
Eastern Illinois, and under its supervision and by its employés. No stock 
was ever issued in tliese roads, and the same were finished and in opération by 
the Chicago & Eastern Illinois Railroad Company prier to November 1, 1887. 
The stockholders' meeting of November 1, 1887, which authorlzed the mort- 
gage to the Central Trust Company, also ratified a consolidation agreement 
between the Chicago & Kastern Illinois Railroad Company and the two latter 
named roads under the name of the Chicago & Eastern Illinois Railroad Com- 
pany. On November 12, 1887, the agreement was formally executed by the 
officiais of the several companies. The latter consolidation agreement con- 
tained (article 7) the following provisions: 

"Article VII. The mortgage or deeu of trust made and entered into on the 
tirst day of November, in the year A. D. 1887, by and between the Chicago & 
Eastern Illinois Railroad Company, party of the first part hereto and the 
Central Trust Company of New York, a corporation created by and existlng 
under the laws of the state of New York, trustée, shall bave the force and 
effect of a first mortgage executed by the Consolidated eompany, and shall 
equally secure the payment of ail bonds which hâve been issued under it by 
the Chicago & Eastern Illinois Railroad Company, as well as pursuant to, 
and in accordance with its provisions by the consoUdated eompany ; but 
nothlng in this article contained shall be construed in such manner as to 
limit or restrict the powers of said consoUdated eompany to exécute other 
mortgages or deeds of trust, conveyiug its property, or any part thereof, to 
secure the principal or interest of any other debt or debts which it may 
create." 

On December 1, 1887, the Eastern Illinois and the Coal road entered into a 
traffie agreement vt'hereby the trafflc of both roads was coutroUed by a Joint 
committee appointed by the directors of each eompany. In 1888, the consoli- 
dation agreement of November 12, 1887, was amended by a vote of the stock- 
holders of the Chicago & Eastern Illinois Railroad Company to provide that 
the stock of the Eastern Illinois might be Issued to be exchanged for the 
stock of any other railroad whose tracks connected with the Eastern Illinois. 

In pursuance of this power, in March, 1889, the Eastern Illinois acquired 
the entire amount of outstanding preferred and common stock of the Goal 
road by exchange of its own stock therefor, share for share, and on May Ist 
took over the opération of the Coal road and closed ail its books of account 
and took charge of its receipts and disbursements. The corporate organlza- 
tlon of the Coal road was kept up by annual stockholders' meetings and by 
tlie élection of directors to whom were issued qualil'ying shares. 

T^iuler date of .Tune 1, 1S!)2, the Chicago & Indiana Coal Railway Company 
executed a lease of ail its property to the Chicago & Eastern Illinois Railroad 
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Company for 990 years. The Eastern Illinois Company agreed to pay, in lieu 
of rentnl, ail taxes and assessments on the leased property and tlie principal 
and Interest of ail of the ontstandinj; bonds secured by the mortgage to the 

Metropolitan Trust Compiinj^ Under date of .T\]ne 6, 1S94, the Eastern Illi- 
nois Company and the ('oal Railway (Jompany entered into articles of con- 
solidation, the name of the co]iKol!dated company lieing the Chicago & Eastern 
Illinois Railroad Company. The consolidation agreemont contained the fol- 
lowing provisions: 

"Article VII. The mortgage or deed of trnst made and entered into on the 
Ist day of Noveml>er, in the year A. I). l.SKT, by and between the Chicago & 
Eastern Illinois lîailroad Company and tlie (.'entrai Trust Company of New 
Yorli. a corporation ci'eated by and existing undcr the laws of tlie state of 
New York, trustée, also the mortgage or deed of trust made and entered into 
on the Ist day of December, in the year A, I). 1HH'>, by and between the 
Chicago & Indiana Coal Kailway Company and the Metropolitan Trust Com- 
pany of the City of New York, a corporation created and existing under the 
laws of the state of New York, and R. B. F. Tierce, of Crawfordsville, in the 
state of Indiana, trustées, shall hâve tlie force and effect of first mortgages 
executed by this Consolidated company, and shall equally secure the payment 
of ail bonds which hâve been issued under either of said mortgages or deeds 
of trust by the Chicago & Eastern Illinois Railroad Company or the Chicago 
& Indiana Coal Railway Company, as well as ail bonds which may be here- 
after issued by this consolîdated company, pursuant to and in accordance witli 
the provisions of said mortgage or deed of trust made and entered into on the 
Ist day of No\'eniber, in the year A. 1). 1SS7, by and hetweeu tlie Chicago & 
Eastern Illinois Railroad Company iind said Central Trust Company of New 
York, trustée. 

"No bonds shall he hereafter issued under or pursuant to said mortgage 
or deed of trust made and entered into on the Ist day of December, in the 
year A. I). 1885, by and between the Chicago & Indiana Coal Railway Com- 
pany and said Metropolitan Trust Company of the City of New York and 
said R. B. F. Pierce, trustées ; but nothing in this article contained shall be 
construed in such manner as to llmit or restrict the powers of tliis Consoli- 
dated company to exécute other mortgages or deeds of trust conveying its 
property, or any part thereof, to secure the principal or interest of any other 
debt or debts which it may créa te." 

No considération was paid to the Chicago & Eastern Illinois Railroad Com- 
pany for the exécution of the above article 7 either by the Metropolitan Trust 
Company or any one else. 

The total aniount of lionds issued hy the Chicago & Eastern Illinois Rail- 
road Company under its mortgage to the Central Trust Company was $21,- 
343,000, of which $13,950,000 were issued subséquent to June 6, 1894. From 
the proceeds of thèse bonds issued for construction after June 6, 1894, the 
railroad from Chicago to Terre Haute was douhle-tracked, a line to St. Louis 
was acquired and also a line in Illinois to the Olilo river was purchased, aud 
numerous feeder Unes built. 

In 3905, the Chicago & Eastern Illinois Railroad Company executed its 
mortgage to the Bankers' Trust Company of New York, under whicli about 
$18,000,000 of bonds were issued and are now outstanding. The claim of 
the Metropolitan Trust Company was that by virtue of article 7 of the con- 
solidation agreement of June 6, 1894. its mortgage became a valid and subsist- 
Ing lien on ail the property of the Chicago & Eastern Illinois Railroad Com- 
pany, as follows: 

"(1) As to ail property, rights and interests acquired by or through said 
constituent Indiana Company a flrst charge and lien prior and superior in law 
and in equity, to any other charges or liens whatsoever. 

"(2) As to ail property, rights and interests acquired by or through said 
constituent Chicago Company a cliarge and lien prior and superior to any 
other charges or liens whatsoever (.'reated thereon or attaching thereto sub- 
sequently to the date of said articles of consolidation, to wit, June C, 180 1. 

"(.S) As to ail property, rights and interests other than such as are com- 
prised in subdivisions (1) and (2) of this paragraph XVII, a flrst charge and 
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lien, prior and superlor to any other charges or liens whatsoerer, except to 
the extent. if any, that sald mortgage of the Illinois Company, dated Novem- 
ber 1, 1887, may be determined to be a valid and subsistlns first lien thereon, 
and to this extent a first charge and lien jolntly vvith the lien of said Illinois 
Company mortgage, sald lien being In ail respects joint and equal and witb- 
out préférence or priorlty of any klnd In favor of the lien of said Illinois 
Company mortgage as agàinst the lien of said mortgage of Chicago & Indlana 
Coal Kallway Company." 

Other facts negessary to an understandlng of the question wlll be found la 
the opinion. 

Holt, Cutting & Sidley and Charles S. Holt, ail of Chicago, 111., for 
Equitaïïle Trust Co. of New York. 

Arthur H. Van Brunt, of New York City, and William W. Gurley, 
Howard M. Carter, and Charles S. Babcock, ail of Chicago, III.. for 
Central Trust Co. of New York. 

Sullivan & Cromwell, of New York City, Royall Victor, of New 
York City, and Brode B. Davis, of Chicago, 111., Scott, Bancroft, Mar- 
tin & Stephens, of Chicago, 111., and Frank H. Scott, of Chicago, IlL,, 
for Metropolitan Trust Co. of New York. 

White & Case, Roberts Walker, and Henry B. Stimson, ail of New 
York City, and Adams, Follansbee, Hawley & Shorey, Samuel Adams, 
and Mitchell D. Follansbee, ail of Chicago, IlL, for Bankers' Trust Co. 

Homer T. Dick, of Chicago, III., for Chicago & E. I. R. Co. 

Will H. Lyford, of Chicago, IlL, for Receiver. 

Spooner & Cotton, Charles P. Spooner, and Joseph P. Cotton, alL 
of New York City, for Reorganization Committee. 

Burry, Johnstone & Peters and William Burry, ail of Chicago, IlL, 
for Farmers' Loan & Trust Co. 

Levinson, Becker, Cleveland & Schwartz, Solmon O. Levinson, and 
Jérôme N. Frank, ail of Chicago, IlL, for stockholders' committee. 

John S. Miller, of Chicago, IlL, amicus curiae. 

CARPENTER, District Judge (after stating the facts as above). 
[1 ] The question before the court is : Did the Chicago & Indiana Coal, 
Railway mortgage of December 1, 1885, become a lien on railways and 
other properties in Illinois by virtue of the consolidation agreement of 
June 6, 1894? 

Counsel for the Metropolitan Trust Company contend: 
First. That article 7 of the consolidation agreement of June 6, 1894, 
is to be construed as giving to the Coal Railway mortgage a lien upon- 
the then existing Chicago & Eastern Illinois property, subject to that 
of the Chicago & Eastern Illinois mortgage to the Central Trust Com- 
pany of November 1, 1887; and a lien equal to and sharing with the 
lien of that Chicago & Eastern Illinois mortgage upon the property ac- 
quired by the consolidated company after June 6, 1894. Counsel point 
out that the salient provisions of article 7 hère are in the same lan- 
guage as is found in the earlier Chicago & Eastern Illinois consolidated 
agreement of November 12, 1887, which was inserted in order to com- 
ply with the provisions in the Chicago & Eastern Illinois mortgage of 
November 1, 1887, for the issue of bonds for the consolidated com- 
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pany of 1887; and that in the consolidation ot' 1894 the language of 
the previous Consolidated agreement was repeated in order to protect 
the security of the Coal Railway bonds and to provide for the issue 
of bonds under the Chicago & Êastern Illinois mortgage by the Con- 
solidated Company. 

Second. That the provision in article 7 that the two mortgages 
should hâve the force and efïect of first mortgages executed by the 
Consolidated company means the same with respect to one mortgage 
as the other. If the Central Trust mortgage became the mortgage of 
the Consolidated company by virtue of this provision, so, also, the 
Coal Railway mortgage became the mortgage of the Consolidated com- 
pany. The provision means the same as if the two mortgages were re- 
executed by the Consolidated company. The covenants and provisions 
of the Coal Railway mortgage, including the after-acquired clauses, be- 
came the covenants and provisions of the Consolidated company, and 
applied to its after-acquired property. It was within the intention of 
the parties to the Coal Railway mortgage, at the time it was made, that 
the Coal Railway might be extended inïo Illinois and to Chicago. If 
they had in mind a particular line, that is not important; and, when 
afterwards the Coal Railway Company acquired property which 
brought its line into direct communication with Chicago, that line into 
Chicago was, upon the consolidation, after-acquired property within 
the intent of the after-acquired clause in the Coal Railway mortgage. 
So also as to the extensions and additions by the consolidated com- 
pany through Illinois. That upon a consolidation the mortgage of a 
constituent does not cover property afterwards acquired by the con- 
solidated company unless there cornes in, in légal eiïect, a new mort- 
gagor by the consolidation. The Central Trust Company mortgage 
became a lien upon the lines acquired by the consolidated company 
from Banville to Brazil, and from Sidell to Tuscola, and from Tus- 
cola to Thebes and to East St. Louis only by the terms of article 7 of 
the consolidation agreement, by which the Coal Railway mortgage also 
became a lien upon that property. That the Central Trust Company 
mortgage became a lien upon the property acquired after the consolida- 
tion by virtue of the after-acquired property clause in its mortgage and 
the consolidation agreement. But that the after-acquired property 
clause of the Metropolitan Trust Company mortgage is almost identical 
in terms, and also came into opération under the same provision as 
that of the Central Trust Company. As the bonds issued under the 
Chicago & Eastern Illinois mortgage after the consolidation, as con- 
templated by article 7, were to be secured by the after-acquired prop- 
erty of the consolidated company as well as by the existing property, 
so the bonds already issued under the mortgage must be so secured, 
and a fortiori the bonds issued under the Coal Railway mortgage must 
also be so secured; otherwise the two mortgages, which are to hâve 
the effect of first mortgages executed by the consolidated company, 
would not "equally secure the payment of ail bonds which hâve been 
issued under either of said mortgages." 

Such, briefly, are the contentions of counsel for the Metropolitan 
Trust Company. 
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The articles of consolidation of 1894 provided that, thereafter, bonds 
should continue to be issued under the Eastern Illinois gênerai Con- 
solidated mortgage, and that mortgage was the only recourse vvhich the 
Consolidated company then had for raising necessary additional cap- 
ital. That mortgage contained the foUowing provisions: 

"Wlienever any additional mile or miles of single-track railroad sliall be ac- 
(juired or created by the railroad company by purchase, coustructlau, consolida- 
tion or otlierwlse, and such tact shall be made to appear to said trust company, 
by the affldavits of the président or a vice président, and the chlef enirlneer of 
the railroad company, showing among other things, the exact leugtli of the rail- 
road or railroads so acquired or created, and where the sanie begln and end : 
and upon the recording of sald mortgage or deed of trust, as required by the 
laws of the state or states in whlch any of sald additional railroad shall be 
sltuate, said trust company shall, upon the request of the board of directors 
of the executive conimlttee of the railroad company, certify and deliver to the 
railroad conq5any a furtlier issue of bonds hereunder at the rate of, but in no 
event exceedlng, the aniount of eighteen thousand dollars per mile of slngle- 
track railroad so ac(julred or created. 

"Provided that, if any railroad acquired by purchase, consolidation or other- 
wise, shall lie incunibered by any mortgage whlch reraalns iinsatisfled. bonds 
seeured by thls mortgage (the gênerai Consolidated and finst mortgage) shall 
be issued thereon only for the différence between sald Incumbrance and the 
ainount for whlch bonds mlght be issued hereunder if such incunibrance did 
not exist." 

Commencing with the consolidation of 1894, and continuing until 
the appointment of the receivers, the Eastern Illinois, first, under the 
domination of Mr. H.'ÎI. Porter, and later under the domination of 
the "Frisco" System, more than a dozen times issued gênerai Consoli- 
dated bonds at the rate of $18,000 a mile, for additional railroad ac- 
quired by the Eastern Illinois, and no déduction from that amount 
per mile was made by reason of any existing mortgage on the newly- 
acquired property. 

The record contains the affidavits and certificates furnished by the 
officers and directors of the Eastern Illinois, on which thèse additional 
gênerai consolidated bonds were issued, and in each case of new con- 
struction or purchase no déduction was made for any existing lien 
created by the Coal Railway mortgage. In the case of the acquisi- 
tion of the line from Danville to Terre Haute and Brazil a déduction 
was made for the amount of the prior mortgages which had been made 
by the former owners of those properties, but no déduction was made 
on account of the Indiana Coal Mortgage. 

If the Metropolitan Trust Company contention is to be adopted, 
and the parties intended that, by the consolidation of 1894, the lien 
of the Coal mortgage was to be extended over ail property thereafter 
acquired by the Eastern Illinois Company, not a single one of thèse 
gênerai consolidated bonds could hâve been lawfully issued ; as, in each 
case, the amount of the Indiana Coal mortgage lien was far in excess 
of $18,000 per mile of new railroad for which gênerai consolidation 
bonds were issued and certified. 

The practical construction thus placed upon the articles of consoli- 
dation of 1894 must be seriously considered, and ail parties interested 
seemed to believe that the Indiana Coal mortgage was to be regarded 
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a first mortgage upon the Indiana Coal Raiiway as it then existed, and 
the Eastern Illinois mortgage was to be regarded a first mortgage 
upon the Eastern Illinois Railroad as it then existed, and upon any 
acquisitions thereafter made by the Consolidated company. 

When Mr. Porter acquired the Eastern Illinois stock, the Eastern 
Illinois Company was a successful railroad, and its gênerai crédit was 
a sufficient guaranty of the pa)'ment of the principal and interest of 
the Indiana Coal bonds. 

The record shows that in 1902 Mr. Porter and his associâtes sold to 
the Frisco Company ail of the common stock of the Eastern Illinois 
(including that which had been exchanged for the Indiana Coal Raii- 
way stock) at 250 for the common and 150 for the preferred. Divi- 
dends at the rate of 10 per cent, per annum were paid upon the com- 
mon stock up to the date of the receivership ; and dividends of 6 per 
cent, upon the preferred stock were paid from the time it was created 
in 1887 until the receivership. 

When the refunding mortgage of 1905 was made, it included the 
first ofifer that was ever made to give the Indiana Coal bondholders a 
lien upon the Eastern Illinois Railroad. That mortgage provided that 
$4,626,000 of refunding bonds should be reserved, to be exchanged, 
par for par, for the Indiana Coal bonds. 

Article 7 of the consolidation agreement of 1894 will not admit of 
the construction urged by counsel for the Metropolitan Trust Com- 
pany. It aft'ords no basis for contending that the Coal Raiiway mort- 
gage was made a second mortgage upon the Chicago & Eastern Illinois 
lines, or was given a lien equal with that of the Central Trust Com- 
pany upon after-acquired property of the Consolidated company. It 
is admitted that each of the mortgages remains a first mortgage upon 
the property covered by it prior to the consolidation. Of course, this 
could not be otherwise. But the contention that one mortgage became 
a lien second to the other mortgage upon lines upon which the other 
was first has no support in article 7. The provision that thèse mort- 
gages were to hâve the force and efl^ect of first mortgages of the Con- 
solidated company does not mean that the Coal Raiiway mortgage 
should be a second mortgage upon the Chicago & Eastern Illinois 
property, or that the Central Trust Company's mortgage should be a 
second mortgage upon the Coal Raiiway. So, also, counsel eliminate 
"equally" in article 7. They say that the bonds are not equally se- 
cured, because the Eastern Illinois bonds are conceded a prior lien 
upon the Chicago & Eastern Illinois property in existence at the time 
of the consolidation, but they claim the Coal Raiiway mortgage was 
a second lien thereon; so, also, they claim a first lien upon the Coal 
Raiiway line of its bonds and give to the Eastern Illinois only a second 
lien. It cannot be that the words "shall equally secure" mean "shall 
unequally secure," when the security given to the Coal Raiiway bonds 
is compared with the security given to the Chicago & Eastern Illinois 
bonds. 

The adoption in article 7 of the consolidation agreement of 1894 of 
the language in article 7 of the consolidation agreement of November 
12, 1887, which counsel for the Metropolitan contend is important as 
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showing the meaning of article 7 of the agreement of 1904, shows 
that the words "shall equally secure" do net refer to a comparison of 
the bonds of one mortgage with those of the other mortgage, but only 
the bonds under one mortgage with the other bonds iinder the same 
mortgage, because in the 1887 agreement but one mortgage was men- 
tioned. The apparent principal reason for the insertion of thèse words 
was to provide that ail the bonds under the Chicago & Eastern Illinois 
Railway mortgage — both those issued prior and those issued subsé- 
quent to the consolidation agreement of 1894 — should be equally se- 
cured, as the explicit terms of the Chicago & Eastern Illinois mort- 
gage of November 1, 1887, require. That was the occasion for the 
insertion of this provision, and that gives to thèse words the same 
meaning and application as they had in the consolidation agreement 
of 1887. The provision in the Chicago & Eastern Illinois Railway 
mortgage, to which counsel on each side refer, which authorizes the 
Consolidated company, in case of an agreement for consolidation, to 
issue bonds under that mortgage, expressly déclares that ail the bonds 
so issued shall be equally and in ail respects secured by that mort- 
gage, without préférence, priority, or discrimination on account of, 
and without référence to, the time or times of the actual issue of the 
said bonds or any of them ; and that it is the intent of that provision, 
investing the Consolidated company with power to issue bonds under 
that mortgage, to give to the holders of ail bonds issued under it, 
whether by the mortgagor railroad company or its successors, equality 
of security. What the parties had in mind in article 7 of the consoli- 
dation agreement of 1894 was thèse provisions of the Central Trust 
Company mortgage. Realizing this, article 7 plainly means that each 
mortgage shall equally secure ail the bonds issued under it, and, with 
respect to the Central Trust Company mortgage, that this equality 
should apply as between bonds issued by the constituent Eastern Il- 
linois before consolidation and those issued by the consolidated com- 
pany under that mortgage. 

The bondholders under the Central Trust mortgage had the con- 
tract right to the security of the property covered thereby, undiluted 
and unimpaired by the claims of the bondholders under the Coal Rail- 
way mortgage. This is conceded by counsel as to the property of the 
Chicago & Eastern Illinois at the time of the consolidation. But it 
is equally true under the terms of their mortgage as to property com- 
ing under this mortgage af ter the consolidation. It must be noted that, 
while the mortgage above referred to authorizes the extension of the 
Hen under that mortgage over the property of a constituent in case 
of consolidation, it did not permit or contemplate the extension over 
the lines covered by it of the lien of a mortgage upon a constituent 
company. The Central Trust Company mortgage provided for fur- 
ther issues of bonds for the acquisition of additional lines in the 
amounts and upon the terms therein stated, and for the issue of such 
bonds for such purposes by the consolidated company, if an agreement 
for consolidation should be made. By such provisions the bonds so is- 
sued were to be secured by this mortgage upon newly-acquired lines, 
and ail the bonds were to be equally secured. So that, beyond ques- 
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tion, the Central Trust mortgage by its terms extended to lines so 
acquired by the Consolidated company. This right of the bondholders 
under that mortgage was a contract right which could be no more 
impaired by the parties to the consolidation agreement of 1894 than 
could the lien of those bondholders upon the then existing property of 
the Chicago & Eastern Illinois Company. In the case of the Central 
Trust mortgage, the consolidated company becomes the mortgagor in 
légal efifect by the terms of the mortgage itself ; and article 7 of the 
consolidation agreement is to be given such effect as the terms of the 
mortgage permits, and none other. 

[2] Judge Woods held, in the case of New York Security Co. v. 
Louisville, E. & St. E. Consol. Ry. Co. (C. C.) 102 Fed. 382-398, that 
the after-acquired property clause in railway mortgages can rightly 
be construed to extend only to property subsequently acquired by the 
mortgagor. 

The after-acquired property clause of the Coal Railway mortgage 
embraces only such extensions or additions as might properly be ac- 
quired under the charter of the Coal Railway Company, as was held 
by Judge Taft in the case of Compton v. Jesup, 68 Fed. 263-286, 15 
C. C. A. 397, which was cited by counsel for the Metropolitan Trust 
Company. It was limited by its terms to property acquired by the 
mortgagor. There was no provision in the Coal Railway mortgage 
for the purchase of property to become subject to the mortgage by 
the issue of bonds after the consolidation, as was the case with the 
Central Trust mortgage. Moreover, the extent of an after-acquired 
clause is limited to the property acquired for the extension of the 
line of the mortgagor within the contemplated scope intended by the 
mortgagor, or appurtenant to the existing lines. The purpose of ex- 
tending, contemplated by this mortgagor, was from its junction with 
the New Albany Road at or near Fair Oaks to a point at or near 
Chicago, and to some point on the east shore of Eake Michigan, and 
from Brazil to some point on the Ohio river. There was never the 
slightest intention of acquiring the Chicago & Eastern Illinois System 
in Illinois with its proposed extensions. 

Moreover, the Coal Railway mortgage contemplated extensions by 
the issue of further bonds under that mortgage. By the agreement of 
consolidation of 1894 that mortgage became a closed mortgage, and 
no further bonds could be issued under it. This plainly was intend- 
ed to recognize the fact that an end was put to the after-acquired 
clause in that mortgage. 

The charter of the Coal Railway Company, or législation in Indiana, 
could hâve no effect to authorize the Coal Railway Company to ex- 
tend its line into Illinois. That could only be done under législation of 
Illinois. And the consolidated company, in acquiring property in Il- 
linois, is altogether an Illinois corporation, and acts under its Illinois 
charter, as held in Quincy Railroad Bridge Co. v. County of Adams, 
88 111.615-619: 

"The I^egislatures of this state and of Missouri cannot act jolntly. * * » 
They eanuot so fuse themselves into a single sovereignty, and as sueli create a 
body politic wliich shall be a corporation «f the two states, without being a 
corporation of each state or of eitlier state." 
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The after-acquired property clause of the Chicago & Indiana Coal 
mortgage contains thèse words : "AU railways which the * * '^• 
Company may * * * hereafter acquire * * * \^y consolida- 
tion, * * * » gt(._ fhis clause throughout refers to what "the 
railway company" may "acquire" ; nowhere to what may be acquired 
by a corporation resulting from a two-state consolidation. A succes- 
sion of consolidations or mergers might be had with other Indiana 
corporations which, if on suitable terms, would subject the property 
of the successive Consolidated companies to the Uen of this clause. L'y 
deed or purchase, if allowed by statute, railways in Ohio, Michigan, 
or Illinois might be acquired and would be subject to the mortgage. 
While the clause in question can be no more sweeping than the law 
permits, it is possible to give effect to every word of it in conceivable 
cases, and it is not necessary to denounce any part for illegality or 
ultra vires. 

The word "acquired" would in no event be an apt word for a two- 
state consolidation ; neither corporation would acquire anything there- 
by. They are coupled together, but neither gets a tie, rail, or car that 
was the other's. The absence of any efïort to record the Chicago & 
Indiana Coal mortgage in Illinois indicates, as I hâve said, that the 
parties in 1894 had no idea that the Chicago & Indiana Coal mortgage 
could ever embrace the Illinois property coming into the consolidation 
of 1894. 

It is unnecessary to décide whether the articles of consolidation 
could duplicate the effect of the Chicago & Indiana Coal mortgage or 
vitalize its provisions so as to afïect Illinois property, because the lan- 
guage of the articles is not capable of such construction. "Shall hâve 
the force and effect of fîrst mortgages executed by the consolidated 
company" means that the consolidated company adopts thèse two docu- 
ments as if executed by itself on the property then therein respectively 
embraced. It would hâve been easy to say "one fîrst mortgage," if the 
scrivener had meant what counsel for the Metropolitan Trust Company 
contend ; but the language is "first mortgages," in the plural. Further- 
more, there cannot be two first mortgages on the same property. 
Therefore, when the articles of 1894 provided that the Indiana Coal 
mortgage and the gênerai consolidated mortgage should be considered 
first mortgages of the consolidated company, the parties could only 
hâve intended that which was possible, namely, that the Indiana Coal 
mortgage should be considered a first mortgage on the Indiana Coal 
properties as they then existed, and the Chicago & Eastern Illinois 
mortgage should be considered a first mortgage on the Eastern Illinois 
properties, and upon ail property acquired after the consolidation. 

The Central Trust Company's mortgage provides : 

"If the railroad coiiip:uiy shall hereafter eonsolidate Its property and fran- 
chises by sale or otlierwise with the property and franchises of any othei- 
railroad company or companies, tlie several parties to sueh consolidation may. 
by apt words expressed in the agreement, give to this imlenture the force and 
effect of a mortgage, conveying to the trustée above nanied, or its sucet-ssor, 
ail of the railroads and appnrtenant property thereof of the several pai- 
ries. * * * ■- 
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It was the intent of this provision to invest the Consolidated Com- 
pany with power to issue bonds for the purposes expressed, and sub- 
ject to the conditions named in this mortgage or deed of trust, to the 
same extent as they could hâve been issued by the railroad company 
if no such consolidation had been made; thereby giving the holders of 
ail bonds issued hereafter, whether by the railroad company or its suc- 
cessors, equality of security. 

The fact that the Indiana Coal mortgage contained no provisions 
for the issue of bonds thereunder by any successor of the Coal Com- 
pany furnishes a good reason why the Central Trust Company mort- 
gage was continued as an open mortgage, and the Coal Railway Com- 
pany mortgage expressly closed. The after-acquired property 
clause of the Indiana Coal Company mortgage was speciiîcally and 
strictly limited to the property thereafter acquired by the Coal Rail- 
way Company. There is no provision whatever in the Coal Compa- 
ny's mortgage for the issue of bonds thereunder by any party other 
than the original mortgagor, and its provisions as to after-acquired 
property must be strictly limited to property thereafter acquired by 
the mortgagor. 

The words "equally secure" indicate an intention that the two mort- 
gages shall respectively be held to secure the bonds issued under each; 
that is to say, that each bond under the Central Trust Company mort- 
gage should be secured equally with each other bond issued under that 
mortgage, and that each bond executed under the Chicago & Indiana 
Coal mortgage would be secured equally with every other bond issued 
under that mortgage. If the intent were to make each mortgage se- 
cure the bonds issued under the other mortgage, the informai method 
adopted could hardly hâve accomplished it. The consent of bondhold- 
ers to the imposition of the lien of other bonds upon their mortgage 
property, suitable action by the trustées, and some semblance of com- 
pliance with the statutes regulating conveyances and the recording 
thereof, would ail bave been necessary legally to efïectuate any such 
purpose. 

The conclusion seems inévitable that originally neither mortgage 
by virtue of the consolidation agreement alone crossed the state line, and 
that the consolidated corporation merely assumed, to such extent as it 
could legitimately and effectively, the two several mortgages, repub- 
lishing them as first mortgages. It seems to be the ordinary case of 
a purchaser or property who permits a récital in his deed of convey- 
ance that a mortgage exists upon the property, which he did not 
make, and that he assumes and agrées to pay it. 

The future-acquired property clause in the Coal Railway mortgage,, 
if it were still in force, could not bring property acquired in Illinois 
under the Illinois charter of the Chicago & Eastern Illinois within the 
scope or under the lien of the Coal Railway mortgage. 

Under the contention of the Metropolitan Trust Company, the se- 
curity of the Central Trust mortgage bondholders would be less than 
th.ey contracted for. The security of the outstanding bondholders at 
the time of the consolidation would be much less than their mortgage 
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contract promised them, This lien claimed by the Coal Railway mort- 
gage bondholders was an unrecorded lien put where it would not be 
discovered, and would escape the notice of persons purchasing the 
bonds of the Chicago & Eastern Illinois after the consolidation. By 
the terms of the mortgage, the after-acquired property of the Chicago 
& Eastern Illinois was to be purchased with the proceeds of thèse 
bonds to the extent of $18,000 per mile, less the amount of existing 
prior liens upon the property. The purpose was to give thèse bonds a 
first lien on ail of the property acquired with their proceeds. Why then 
should the property acquired with the proceeds of thèse Chicago & 
Eastern Illinois bonds after the consolidation also be subject to tlie 
Coal Railway mortgage to the amount of the Coal Railway bonds. To 
give article 7 of the consolidation agreement any such effect would be 
to convict the parties to the consolidation of gross fraud in order to 
insure its success. It would require the strongest évidence to justify 
the court in reaching any such conclusion. Certainly it will not put a 
strained construction upon article 7 which its language does not jus- 
tify, in order to reach such a resuit. The court will never force a 
balance in order to déclare a fraud. 

Each of the mortgages contemplated and provided that, in the case 
of the acquisition of property to corne under their liens, the mort- 
gage should be recorded as required by the laws of the state in which 
the acquired property should be situate. The fact that this was not 
done or provided for in the consolidation of 1894 shows that no such 
extension of lien by force merely of article 7 of the consolidation agree- 
ment was within the intention of the parties. 

The law required the recording of the instrument creating the lien 
in order to be valid or effective against purchasers or creditors. Fail- 
ure to record defeats the lien as against the bondholders of the Chicago 
& Eastern Illinois. 

If the parties intended to give the liens contended for by the Met- 
ropolitan Trust Company, a new mortgage, or some proper instrument 
équivalent to a mortgage, and distinctly providing for the lien in clear 
language, would hâve been executed and recorded. It would hâve 
been easy so to do, and it would hâve been the natural thing to do. 

The provisions of the Constitution of Illinois (article 11, ,§ 13), and 
the statutes of that state (R. S. c. 114, §§ 19 and 21), respecting the 
power of railway companies to issue mortgages, were not complied 
with, but were violated by article 7 of the consolidation agreement of 
1894, if it is to be construed as a new mortgage, as contended by coun- 
sel for the Metropolitan Trust Company. 

Assuming that article 7 intended to create a mortgage lien of the 
Coal Railway mortgage upon the property of the Chicago & Eastern 
Illinois, there was no considération therefor. The Coal Railway mort- 
gagee or bondholders not only did not pay anything for what it is 
contended they got, but so far as the évidence shows did not know 
anything about it for many years. 

There is this f urther équitable considération : It is important in this 
connection to note that by the terms of the gênerai Consolidated mort- 
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gage, as recognized in the consolidation agreement of 1894, further 
bonds were to be issued to acquire new properties, but by its very terms 
no further bonds were to be issued under the Coal Railway mortgage. 
In fact, not a dollar was ever paid by the Coal Railway bondholders 
to the Chicago & Eastern Illinois Railway Company for the additional 
security which they claim to hâve under the consolidation agreement. 

Operating under the terms of the gênerai consolidated mortgage, 
millions of dollars worth of property were acquired by the consolidated 
company after 1894 with the proceeds of bonds issued under that 
mortgage. The use of the bonds for that purpose, coupled with the 
express déclaration in the mortgage extending the after-açquired prop- 
erty clause to property to be acquired by any subséquent consolidated 
company, made the lien of the bonds so issued virtually a purchase- 
money mortgage lien on the property acquired after 1894 with the 
proceeds of those bonds. There is no corresponding equity in favor 
of the Coal Railway bonds. It would be a great injustice to permit 
the constituent mortgagor roads, operating under an agreement made 
between themselves, to use the proceeds of the gênerai consolidated 
bonds in purchasing property, and without the consent of the bond- 
holders divide the mortgage lien on such after-acquired property rat- 
ably between them and the Coal Railway bondholders, who had not ad- 
vanced one penny for the acquisition of the new property. 

Having defined the respective positions of the Cliicago & Indiana 
Coal mortgage and the consolidated mortgage, it seems unnecessary to 
go furtlier into the question of liens at this time. As my views pre- 
clude the enforcement of any lien of the Chicago & Indiana Coal mort- 
gage on property other than the Chicago & Indiana Coal mileage ex- 
isting in 1894, no claim of the Chicago & Indiana Coal bondholders 
upon other Chicago & Eastern Illinois railways or property remains 
to be considered. Any contest between the consolidated mortgage and 
the refunding mortgage does not interest or concern the Chicago & 
Indiana Coal bondholders, and such contest, if there be any, is there- 
fore reserved for future considération. 

[3] The validity of the consolidation of the Coal Railway and the 
Chicago & Eastern Illinois has been challenged upon this hearing on 
the ground that their roads were parallel and competing. As earlj 
as December, 1887, an operating agreement was entered into between 
the two companies under which the railways were operated under one 
management; in 1892, a lease was made by the Coal Railway Com- 
pany of its property for 999 years to the Eastern Illinois Company, 
in which the lessee undertook and covenanted to pay the interest and 
principal of the bonds of the Coal Railway Company secured by the 
mortgage to the Metropolitan Trust Company. Thèse were steps 
towards the consolidation of the railroad commencing 30 years ago, 
and were followed by the consolidation agreement of June 6, 1894, and 
for 30 years thèse lines hâve been operated as one System, and for 
20 years or more the consolidation agreement of 1894 has stood un- 
challenged. The Attorneys General of Illinois and Indiana, who were 
charged with the duty of redressing violations of the constitutional 
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provisions of tliose states against tlie consolidation of parallel and 
competing railroads, raised no question, so far as the record shows. 
On the other hand, thèse officers and the Suprême Courts of thèse 
States appear to hâve recognized the consohdation of thèse roads. C. 
& E. I. Railroad v. Doyle, 256 111. 514, 100 N. E. 278; State of Indi- 
ana v. C. & E. L, 145 Ind. 229, 43 N. E. 226; C. & E. I. v. State, 153 
Ind. 134, 51 N. E. 924. Moreover, the complainants in the Consolidat- 
ed cases hère appear to hâve recognized this consolidation upon the 
record; and the jurisdiction of this court to include the Coal Railway 
in the receivership and to foreclose its mortgage, I think, assumes, and 
implies at least, the lawf ul consolidation of thèse roads ; and this 
court will continue herein to regard such consolidation as valid and ef- 
fective. The effect of this will be the récognition of the Coal Rail- 
way bondholders as creditors of the défendant Chicago & Eastern 
lUinois, without any mortgage lien except upon the property of the 
constituent Coal Railway Company. 
Decree may be prepared accordingly. 
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MICHIGAK CENT. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. October 2, 1917. On Motion for 
Reliearing, December 4, 1917.) 

No. 2859. 

1. CAliHIERS <S=e326 — CaRTAGE TARII'F — LlABILITY FOR DeMURRAGE. 

l'iKlcr tlie provision of a cartage tariff tliat sliipiiients so liandled will 
not bc sul),1cet to car service or storage service accruing tlirougli the 
conijiany's failure to malie delivery witliiu specifled free tliue, goods sub- 
ject t(j cartage tariff are not exempt from deiuurrnge, miless tlie failure 
to mal;e deli^-ery wlthin the .specifled free time is that of the company. 

2. Cakhïers <®::320 — C'ARTACiE Tariff — Demurrage — "Delivery." 

"Delivery," witliin the provision of a cartage tariff that shipnients so 
lianûled will not be sub.iect to car service or storage service accruing 
through the eompany's failure to make delivery within the specifled free 
time, is the cartage delivery to be made by the coiupany's cartage agent 
from the car duly placed on the delivery tracks to the terminal cartage 
lioint. 

[VA. Note. — For othcr définitions, see Words and Phrases, First and 
Second Séries, Delivery.] 

3. Carriehs <S::326 — Cartage Tariff — Demurrage — Faxjlt of Eailroad or 

Consignée. 

Failure of the company'.s cartage agent to make delivery of the contents 
of cars within the free time allowed after the cars were placed on the 
delivery traek was not that of company, so as, uiider the cartage tarilï, 
to free the consignée from liability for demurrage, where it was because 
the consignée was not reiuly for their contents, and instructed the 
cartage agent, who was willing and ready to .seasonably unload and 
deliver every car, to unload and deliver other cars, and so due to the 
consignée'» fault; and this, though the cars had been placed on the de- 
livery track in an order différent from that of their shipment, in which 
order the consignée wanted their contents, any claim of the consignée on 
this account tieing separate from that of liability for demurrage. 

4. Carriers <S:=526 — Demurrage Tariff — "Raiuroau Ehror or Omission." 

l'rovision of a demurrage tariff that no demurrage charges shall be 
assessed for détention of cars through railroad errors or omissions refers 
to siK-h errors and omissions after placement of the cars on delivery track 
and notice thereof. 

5. Caekieus <®=338 — Offenses — Demurrage — Knowledge. 

Under the rule that it will be charged with the sura of the knowledge 
of its agents within the scope of their respective functions, a railroad 
]?nowingly commits the offense of not assessing demurrage charges, where 
the traffic officiais ignore the plain déclaration of the cartage tariff un- 
der which the shipment is made that it is exemi)t from demurrage 
charges only if the failure to make the terminal delivery is that of tlie 
railroad, and the cartage agent knows th.^t the cars are being held on 
the delivery tracks merely because the consignée will not accept unloading. 

6. Carriers igs^'JS — Demurrage — Bunciiing. 

Under provision of a demurrage tariff for extra free time in case of 
bunching, as the direct resuit of the act or negleet of the carriers, 
bunching as the resuit of the consignee's previous fault in not accepting 
will not avail. 

7. Carriers iS=326 — Demurrage — Notice. 

Though a demurrage tariff contemplâtes a notice of arrivai of cars and 
a notice of placement, any notice of placement agreed on by the parties 
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Is sufflclent to start the running o£ time, irrespective of sufficient pre- 
llminary notice of arrivai, 

8. Criminal Law ®=»1168(4) — Habmless Ebboe — Failube to Withdeaw Evi- 

dence. 

Failure to directly and clearly withdraw évidence bearing only on is- 
sues withdrawn cannot be complained of, where its rétention was not Ukely 
to préjudice the jury in the détermination of the simple questions re- 
niaining. 

9. Carkiebs <S=38 — Failube to Assbss Demtjbbage — Penalty. 

The trial court, in deciding what penalty to impose for carrier's failure 
to charge $G0 demurrage on 12 cai-s, for whlch it was convicted, could 
consider discrimination disclosed, for whieli there could be no conviction 
till the Interstate Commerce Commission had passed on it, or even if it 
did uot violate the letter of auy demurrage or other tarift'. 

Evans, District Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

The Michigan Central Railroad Company was convicted of failure 
to observe published tariffs, and brings error. Affirmed. 

Two indictments were returned, in the court below, one of whieh charged 
the plaintifE in error (herelnafter called the railroad) with giving a concession 
or discrlminatory privilège in regard to transportatioii, in violation of section 6 
of the aet of February 4, 1887 (24 Stat. 380, c. 104) as amended June 29, 
1906 (.34 Stat. 586, c. 3591, § 2 [Oomp. St. 1916, § 8569]), and the other of 
whlch charged a failure to observe the published tariffs, in violation of the 
aet of February 19, 1903 (32 Stat. 847, c. 708 [Comp. St. 1916, §§ 8597-8599]). 
Each indictment contained 30 counts, and the sanie numbered count of each 
indictment referred to treatment given to one and the same carload shipment. 
Both cases were tried as one. At the conclusion of the trial, the United States 
entered a nolle prosequi as to the indictment for giving a concession. Upon 
the indictment for not observlng the tariffs, the court instructed a verdict for 
the railroad upon 18 counts, and left to the jury the issue upon the other 12 
counts. The jury found the railroad guilty on each of thèse counts, and 
from the judgment imposing fines thereon the railroad brings this writ of 
error. 

The case grows out of the great congestion of railroad trafïic existing in 
and about Détroit during the summer of 1912. The Fireprooflng Company 
manufactured building tile at a point in Ohlo, from whlch the Hocklng Valley 
and Michigan Central had a .loint through Une to Détroit. It secured a con- 
tract for the sale of a large quantity of its product in Détroit, to be dellvered 
by it at a building there in process of érection. The railroad solicited the 
transportation of this freight, and negotiations were had whlch resulted in 
an arrangement that the freight should be shipped by this route, rather than, 
by other competing ones. It had been estimated that the tile would be needed 
on the building at certain times, and it Is accurate enough to say that the 
various cars were shipped from the point of origin, consigned to the Fire- 
prooflng Company, at Détroit, and in due time for delivery upon the job at 
the estimated dates. The building opérations were delayed, the tile could not 
be used at the expected times, there was no storage place in or at the building, 
and the consignée had no warehouse or storage place at Détroit. Either for 
this reason, or because of the freight congestion, which resulted in more or 
less trafflc chaos, or for both reasons, thèse cars were for a long time in the 
possession of the railroad after reaching the Détroit district. The railroad 
had at least three yards. One, outslde the clty, was used generally for break- 
ing up and distributing ; one, at B''ourteenth street, was of large extent, and 
was used mainly for storage pending delivery upon local industrial or team 
traeks ; and one, at Third street, was used for team track delivery, It was 

<®=3For other cases see same topic & KBY-NUMBER in aU Key-Numtered Digests & Indexes 
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necessary that thèse cnrs of tile be set on the last-named track. Many of 
thom were held a consideralile tiine at the flrst or second of thèse yards, and 
were treated as stlll in transit, thongh notice of arrivai was given to the 
consignée. Purther notice was given after the cars were set upon the de- 
livery tracii:. After this setting, and after notice thereof, there was, In 
many instances, a further long delay before the cars were iinloaded. It was 
the theory of the flrst-named indictment that thèse delays before placement 
were for the benefit of the consignée, because It was not ready to receive, and 
amounted, practlcally. to a storage privilège or concession, wliich was not 
permltted by the published tariffs, and was therefore forbiddeu. It was the 
theory of the railroad that thèse delays were caused by the trafllc conges- 
tion, which was beyond its control, and that they were not. either In form 
or in substance, a concession to the consignée. Since this indictment was vol- 
untarily dismissed, the sul)3ect noed not be followed. Upon the second indict- 
ment, It was the theory of the prosecution that the pnWished tariffs required 
the paynient by the consignée and the collection by the railroad of a démar- 
rage charge of $1 per day for each day of delay after the expiration of a fixed 
time, and that the published demurrage tarife had not been observed as to each 
ône of the cars in question. As to the 18 cars, the court below held that 
there had been no delay which violated the provisions of the demurrage tarîiî. 
As to the 12 cars, It was the railroad's theory both that the specifled time had 
not elapsed and that the time provisions of the demurrage tarife were general- 
ly Inapplicable for the reasous to be stated. 

There were in force at this time, by reason of due posting and publishing 
and acquiescence by the Interstate Commerce Commission, two tariffs which 
are of Importance hère. One is known as the cartage tarilï, creating a cart- 
age agent; the other as the demurrage tariff. So far as possibly pertinent, 
they are copied at the end hereof. It is undisputed on this record that, before 
the arrangement for railroad transijortation was made, the shipper and the 
railroad, through its solicltlng agent, and the cartage agent, had a conférence 
at which the price of cartage delivery was fixed, and it was fuUy agreed and 
understood that under tliis cartage tariff the building tile to be shipped would 
be delivered by this cartage agent at the building where the material was to 
be used, and that the liability of the railroad company, as a cajrler, con- 
tinued until such delivery was made, and also that formai notice that thèse 
shipments were to be made under the cartage tariff was given pursuant to 
section 5 thereof before the shipments began. 

At the trial the railroad company contended that it had not violated the 
demurrage rides, since it was expressly provided that they should not apply 
to cases governed by the cartage tariff. Tlie trial court held that, since 
building tile w^as freight of the sixth class or under, it was excepted from the 
cartage tariff, and hence no défense could be based thereon. 

Frank E. Robson and J. W. Dohany, both of Détroit, Mich. (Henry 
Russel, of Détroit, Mich., of counsel), for plaintiff in error. 

Clyde I. Webster, U. S. Atty., of Détroit, Mich., August G. Gutheim, 
Sp. Asst. U. S. Atty., of Détroit, Mich., and John E. Kinnane, U. 
S. Dist. Atty., and J. Edward Bland, Asst. U. S. Dist. Atty., both of 
Détroit, Mich. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge, 

DENISON, Circuit Jndge (after stating the facts as above). [1] 
The question chiefly argued before us was that upon which the case 
turned below, viz., whether the cartage tarifif applied at ail to thèse 
shipments. Another form of this question is whether the Eerguson 
Company, in the team delivery of the contents of the 12 cars to which 
this case was finally reduced, acted as the agent of the railroad pursu- 
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ant to its tariff désignation as cartage agent, or whether it acted as 
agent of the consignée pursuant to the bargain between them as to the 
price of hauling. We hâve concluded that the record does not présent 
this broad question so as to require its décision. The provision of the 
cartage tarifï is : 

" * * * Shipments so handled will not be subject to car service or stor- 
age charges, accruing through fallure on part of this eompany to mako 
delivery withiu speclfied free time." 

It is plain that the exemption from demurrage does not reach either 
ail goods subject to the cartage tarifï or even any goods subject to that 
tariff, unless the failure to make delivery within the specified free time 
was the failure of the eompany. For the purposes of this opinion, and 
without any décision to that effect, we assume that the railroad, 
through its cartage agent, had, pursuant to filed and published tariffs, 
contracted to deliver thèse shipments, by team or truck hauling, to and 
at the building where the consignée v^^as to use them, and hence there 
would seem to be the further assumption that the eompany had failed 
to make the agreed delivery; but, for the reasons to be stated, this 
further apparent assumption must be rejected. 

[2] We first observe that, since paragraph 5 in the cartage tariff, 
from which we hâve quoted, and since the demurrage tariff, which is 
thus brought into considération, both hâve référence solely to' the fail- 
ure to unload a car for more than 48 hours after notice that the car 
has been placed on the delivery tracks, it necessarily follows that, when 
this paragraph 5 refers to the "failure on the part of this eompany to 
make delivery within specified free time," the "delivery," to the making 
of which this clause refers, is the cartage delivery to be made by the 
company-s cartage agent from the car duly placed and to the terminal 
cartage point. This clause, in this situation, cannot refer to any other 
kind of delivery. 

[3] The undisputed testimony shows that, as fast as the cars were 
placed upon the team tracks, the consignée was notified ; that there- 
upon the consignée, knowing by the number of the car the particular 
material which it contained, instructed the Ferguson Company what car 
to unload and deliver ; that the Ferguson Company was constantly 
wiUing and ready to unload and deliver every car so placed, and within 
48 hours after placement; and that the only reason why the 12 cars 
finally involved were allowed to stand more than 48 hours was that the 
consignée was not ready to use that particular material, and either had 
no place ta store it or did not wish to handle it twice. In view of the 
daily conduct of the Ferguson Company and of the consignée, the situa- 
tion is just the same as if the Ferguson Company had expressly offered 
to unload and deliver each one of thèse 12 cars within the specified 
free time, and as if the consignée had expressly said : 

"We refuse to accept it; you must hold this car on the tracks uiitil we 
are ready." 

■Such a situation does not disclose failure on the part of the eompany 
to make delivery, within the proper meaning of paragraph 5. Of 
course, in a certain broad sensé, since it was the duty of the eompany 



MICHIGAN CENT. E. CO. V. UNITED STATES 357 

to make delivery (under our assumption), and since delivery was not 
made, it may be said that the company failed ; but the question hère 
must be as to the relative duties of the two parties. Demurrage is as- 
sessed for the default of the consignée in not unloading. This exemp- 
tion from such assessment becomes reasonable only upon the theory 
that it was intended to exempt where the nondelivery was due to the 
fault of the company rather than to the fault of the consignée; and 
although this comparative standard is not expressed in words, we hâve 
no hésitation in deciding that it must be imphed, and that the demur- 
rage and the cartage tariffs, considered together, are open to no other 
reasonable construction. 

Our conclusion that the undisputed testimony shows the situation 
above recited has been reached after some preliminary doubts. The 
record contains considérable évidence by which the consignée under- 
takes to put the blâme upon the railroad and by which the railroad un- 
dertakes to assume that blâme ; but ail this évidence, upon analysis, ré- 
solves itself into a claim that the railroad was at fault for placing thèse 
cars upon the delivery track in a consécutive order so vitally différent 
from the consécutive order of original shipment that the consignée 
was under no obligation to unload them in even approximately the 
order of their placement. The consignee's évidence showed — indeed, 
it is practically undisputed — that there were some 20 différent sizes 
and shapes of thèse tile required for this building, that it was essential 
to use them in the building in a certain order, that they were shipped 
from the factory in this order, but that they were so placed upon the 
team track that, e. g., tile for the tenth floor were thus delivered before 
tile for the first floor, which had been shipped 90 days before the other. 
Even if it were conceded that shipments might be delivered to the con- 
signée in such gross inversion of the order of shipment by the consigner 
as to be a breach of the railroad's contract for proper carriage, it would 
not follow that the consignée might therefore disregard the published 
demurrage tariffs, and refuse to accept and unload the cars in the order 
of their arrivai or placement. The whole body of demurrage rules and 
régulations is upon the theory that railroad tracks must not be used by 
shippers for warehouse purposes, and it cannot make any différence in 
the application of thèse tariffs that the shipper has no warehouse, or 
that a distorted order of delivery may make necessary a storage by the 
consignée or a handling otherwise unnecessary. If for this lie may 
bave a claim against the railroad, that would be another question. 
Darling v. Pittsburgh, etc., Ry., 2>7 Interst. Com. Com'n R. 401 ; and 
see Chicago, etc., R. R. v. Kirby, 225 U. S. 155, 166, 32 Sup. Ct. 
648, 56 L. Ed. 1033, Ann. Cas. 1914A, 501. 

There are two matters on the record which, while not controlling, yet 
tend to confirm the conclusion that there was nothing to go to the jury 
in dispute of the proposition that the final and vital delay was not 
because the Ferguson Company did not deliver, but was solely because 
the consignée would not receive. The first is that, as .soon as the matter 
came to the attention of that counsel for the railroad who had spécial 
supervision of matters connected with the interstate commerce law, 
he directed that demurrage be collected for thèse cars; but this was, 
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concededly, at a time too late to hâve any direct bearing upon the main 
question. The other is that the trial judge, in his charge to the jury, 
assigned this as one of the reasons for his conclusion that the cartage 
tariff was not applicable ; and to that portion of the charge which stat- 
ed this fact as if it were undisputed the railroad took no' exception, 
nor did it in any way call the attention of the trial judge to a claim 
that there really was an issue of fact on this point. 

[4] Rule 8 of the demurrage tariff, when extended to clause (e), 
says, in effect, that no demurrage charges shall be assessed for dé- 
tention of cars through railroad errors or omissions. Just as with réf- 
érence to clause 5 of the cartage tariff, we observe that, since no de- 
murrage can be assessed until after placement and notice, this clause 
(e) must refer to railroad errors and omissions occurring after that 
time ; and, accordingly, the clause can hâve no substantial effect upon 
the situation hère. 

[5] It is urged that both the railroad traffic officiais and the consignée 
acted in good f aith in not assessing or paying demurrage charges, and 
took this course in the belief that the cartage tariff applied to thèse 
shipments, and that where the cartage tariff applied there could be no 
demurrage. It is therefore said that the railroad did not "knowingly" 
commit the offense alleged. If the tariff had been one open to two 
constructions, and the traffic officiais in good faith had adopted that 
construction which the courts finally decided erroneous, the contention 
of the railroad in this particular would require f urther considération ; 
but hère the traffic officiais did not merely reach an erroneous conclu- 
sion as to whether the cartage tariff affected such shipments as thèse — 
indeed, we are assuming that they reached the right conclusion on that 
subject. What they did was to ignore the plain déclaration of the cart- 
age tariff that even as to those shipments to which it applied demurrage 
must be collected unless the f ailure to make terminal delivery was the 
failure of the railroad company. It is of the essence of the railroad 
company's position that the Ferguson Company was its agent in the 
matter of this delivery, and in that matter and to that extent stood in 
the place of the railroad company. The Ferguson Company had fuU 
knowledge of the fact that the cars were held on the track merely be- 
cause the consignée would not accept unloading; and we conclude that 
the case was one, as the trial judge thought, for the application of the 
rule that the sum of the knowledge of the railroad agents, within the 
scope of their respective functions, is sufficient to satisfy the statutory 
condition that an offense exists only when the forbidden act is donc 
"knowingly." Grand Rapids, etc., Ry. v. United States (C. C. A. 
6) 212 Fed. 577, 586, 129 C. C. A. 113. 

[6] The instructions of the court upon the subject of "bunching," 
as covered by demurrage rule 8, were without substantial error. Clause 
(b) 2 contemplâtes a claim by the consignée for more free time ; but 
where the free time is allowed without claim, and the only question is 
whether the allowance was erroneous, the absence of claim is not ma- 
terial. The substance of this rule, as it must be applied to so much of 
this case as was finally submitted to the jury, is that if the cars were 
placed on the delivery track in accumulated numbers and in excess of 
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daily shipments, and if this was the direct result of the act or neglect 
of the carriers, the consignée was entitled to a specified extension ot 
free time, and that for détention within such extended time no de- 
murrage should be assessed. The court properly charged that the jury 
must consider whether this bunching was the resuit of the act of the 
carrier or the resuit of the consignee's previous fault in not accepting, 
and so in compelling the accumulation ; and this fault of the consignée 
might be found with référence to the accumulation upon the Fourteenth 
Street storage tracks as well as in other matters. Thèse 12 cars were 
placed on the team track from July 12th to August 5th, and the con- 
duct of the parties before or during this period was pertinent. The em- 
bargo declared July 6th was a déclaration or claim (in this case, an ad- 
mission) by the railroad that the consignée was at fault. 

[7] The demurrage rules contemplate, as to cars which had the his- 
tory of thèse 12, a notice of, arrivai and a notice of placement. We 
think the court correctiy held that any notice of placement, which the 
parties agreed upon as sufficient, would be enough to set the time in 
motion, and that, as to thèse cars, placed upon that delivery track which 
had been agreed upon, the existence of a sufficient preliminary notice 
of arrivai became immaterial when the superseding notice of place- 
ment was given. 

Except for the disputes that existed, and which were submitted to 
the jury, as to who was responsible for the bunching, and as to whether 
the parties had agreed upon a form of notice of placement, the control- 
ling facts were undisputed. It therefore becomes unnecessary to ex- 
amine several complaints arising during the progress of the trial or 
concerning spécifie instructions. 

[8] The court finally withdrew from the jury the whole theory of 
"constructive placement," which phrase referred to a holding of the 
cars upon the storage tracks, as distinguished from "actual placement" 
upon the delivery tracks ; and the court submitted to the jury only the 
two disputes just mentioned, as bearing upon the duty to collect demur- 
rage after actual placement. The considérable body of testimony which 
had accumulated regarding constructive placement, and other issues 
which had become immaterial, was not withdrawn from the jury as di- 
rectly and clearly as might well hâve been done ; but we cannot see how 
its rétention in the record was likely to préjudice the jury in deciding 
thèse two rather simple matters — the only two about which there was 
any room for more than one conclusion. 

[9] It is said that the fine imposed, $24,000, was excessive punish- 
ment for the failure to charge about $60 demurrage, and that the 
circumstances of the case and certain remarks by the trial judge suffi- 
ciently indicate that the greater part of this penalty was assessed, not 
for the offenses of which the défendant had been convicted, but for 
those of which it had been acquitted, or concerning which the indict- 
ment had been dismissed. There is superficial force in this complaint, 
but it is only superficial. The testimony had disclosed an aggravated 
case of violation of the very often declared purpose and scope of the 
law forbidding discrimination or spécial concessions. As many as 50 
cars at once out of thèse tile shipments had been held for days upon 



360 246 FEDERAL BErOETKE 

storage tracks, becaiise the consignée was not ready for them, and thîs 
seemed to be one of the typical, if not one of the extrême, instances of 
the practices which had materially contributed to the congestion that 
had swamped the railroad service. Even though this involved a dis- 
crimination for which there coiild be no conviction until the Interstate 
Commerce Commission had passed upon it, or even if it did not violate 
the letter of any demurrage or other tariff, it was conduct which the 
trial judge could rightfully take into considération when deciding what 
penalty to impose for those offenses upon which there had been a con- 
viction; and, in the amounts which he fixed, he did not exceed the 
limits of discrétion. In this comment, we pass by the obvions considér- 
ation that, if the penalty imposed is within the statutory hmits, it must 
be an extraordinary case— if, indeed, there could be any — which 
would justify an appellate court in interfering. 
The judgraent of the court below is affirmed. 

Cartage Tariff. 
M. R. C. No. 765. I. C. C. 4005. 
Mlohigan Central Railroad Co. Ix)eal Freifîlit Tariff of Cartage Charges at 
Détroit, Michigaii, Issued Mardi 20th, 1911, Effective April 24, 1911. 

1. The freight tariff rates of tliis eonii^any and its connections covering 
trafflc to or from Détroit, Mich., are exclusive of the cost of cartage, but for 
the eonvenieuce of the public and for the purpose of securing uniformity of 
practice and to avoid unjust discrimination as between indivlduals, as re- 
quired by law, this company has appointed the E. Ferguson Company, Limited, 
as its authorized cartage agents for the city of Détroit, and will be prepared 
to perform the cartage service from and to its frelght houses and team tracks 
and the stores and warehouses of the public within the city limits. 

2. The following rates will be collected for cartage to or from store or ware- 
house door when cartage is porf ormed by the B. Ferguson Company, Limited : 

Less than carload lots of 2(* per 100 pouiids (subject to exceptions shown be- 
low), minimum charge for any one cousignment 15«'. 

Carload package îreight (subject to exceptions shown below), at 1%(J per 
100 Ibs. 

Exceptions: 

[Hère follows llst of many articles, not including building tile, and endlng 
wlth:] 

Any article weighing over one thousand pounds. 

AU freight rated sixtli class und lower. 

Property named and referred to under head of "Exceptions," will be carted 
by the E. Ferguson Company, Linùted, under their own arrangements wlth 
shippers or receivers. 

3. The aforesald charges as to carloads are to cover the colloc.-tion and de- 
livery of coraiilete consignments only from one shipper to one consignée. 
■^Vliere the consignée wlshes his conslgnment dellvered to otlier parties than 
hlmself. thus involving the separate accouuting and collection of charges, 
theu the cartage charge applicable to less than carload trafflc will apply. 
This Company will only make one expense bill for each conslgnment. 

4. This Company wlU not bill forward for collection from consignées the 
cartage charge at Détroit on outward traffic, but collect it from the shippers. 

5. Where standing orders covering ail shipments or single orders covering 
])articular shipments are placed wlth this company previous to arrivai of 
shipments authorizing this company to deliver under above rules, shipments 
so handied will not be subject to car service or storage charges ac:cnûng 
through failure on part of this company to make dellvery within speàfied free 
tiine; and where orders are given subséquent to arrivai of shipment, same 
will be subject to car service and storage ruh.'s as outliued in M. C. li. R. I, 
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C. C. No. 3578, M. B. C. No. 574, B. C. O. No. 25(5, I. B. O. No. 275, 0. B. C. 
No. 1357, G. P. D. No. 7776, suppléments thereto and subséquent issues thereof 
and free time will be computed sanie as sliipments not handled uuder this 
tarilï. 

Demurrage Tarilï. 

Found In I. O. C. No. 3578, as foUows : 

(!ar service rules applicable to ail Michigan Central railroad stations in tlie 
stiite o£ Michigan, on both intei-state and intrastate business, etïective May 
1, 1!)10. 

Rule 1. Cars Suit ject to Rulcs. Cars hold for or by consignors or consignées 
for loading, unloading, forwai-ding directions or for any other purpose are 
subject to thèse demurrage rules. 

Rule 2. Free Time AUoii-cd. (a) Forty-eight hours (two days) free tlme al- 
lowed for loading or unloading on ail comniodities. 

********** 

Rule 3. Computing Time. Note. — In Computing time Sundays and légal 
holidays (national, state and municipal) will lie excUided. When a légal 
holiday falls on a Sunday, the followiiig Monday will l)e e.xcliided. 

(a) On cars held for loading, time will be computed from the tirst 7 a. m. 
after placement on public delivery tracks. 

(b) On cars held for orders. time will Ix^ computed from the tirst 7 a. m. 
after the day on wliieh ufitice of arrivai is sent to consignée. On cars held 
for unloading, time will be computed from the tirst 7 a. m. after placement on 
loublic delivery traclis and after the day on wliicli notice of arrivai is sent 
to consignée. 

********* * 

Rule 4. Notification, (a) Consignée shall be notitied by carrier's agent lu 
writing, or as otlierwise agreed to by carrier and consignée, within twenty- 
four hours after arrivai of cars and billiiig at destination, such notice to con- 
tain point of shlpment, car Initiais and nnmhers, and tbe contents, and, if 
transferred in transit, the initiais and number of tlie original car. In case 
car is not placed on public delivery tracli within twenty-four hours after notice 
of arrivai has been sent, a notice of placement shall be given to consignée. 

**«***>!:** « 

Rule 5. Placing Car for Unloading. (b) When delivery cannot be made ou 
specially deslgnated publie delivery tracks, on accoimt of sucli tracks being 
fully occujjied, or from other cause bej'ond the control of the carrier, tlie 
delivery will be made at the nearest available point accessible to the consignée 
and the consignée so notitied. 

********* * 

Rule 7. Demurrage Charge. After the expiration of the free time allowed, 
a charge of $4 per car per day, or fraction of a day, vv'ill be made until car is 
released. 

Rule 8. daims. No demurrage charges sliall be îissessed uuder tliese rules 
for détention of cars through causes named belovv. If througli error, demur- 
rage charges are assesscd or eollected under such conditions, tlify shall be 
promptly eancelled or refunded by the carrier. 

********* * 

(b) Bunching. 

2. Cars for unloading or reconsigning. — Wlicn as a direct resuit of the act 
or negleet of carriers, cars destined for one consignée, at one point, and trans- 
ported via the same route, are bunched in transit and delivered in accumulated 
numbers in excess of daily shipments, elaini to l>e presented to the carrier's 
agent before the expiration of the free time. The consignée shall be allowed 
such free time as he would hâve been entitled to had the cars been delivered in 
aecordance with the daily rate of shipment. 

* ********* 

(d) Delayed or improper notice by carrier. 

Note. — When notice has been given in substantial compliance with the re- 
(lulrements as specified by the rules, the consignée shall not thereatter hâve 
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the right to call In question the suiBeiency of such notice imless within twenty- 
foiir hours after receiving the sanie he shall sen^e upon the dellvering car- 
rier a full wrltten statement of his objections to the sutticiency of said notice, 
(e) Ballroad errors or omissions. 

EVANS, District Judge (dissenting). I agrée with much that is 
said in the opinion, but some questions, which seem to me to be of a 
décisive character, were not alluded to. One hundred and fàfteen er- 
rors were assigned, many of which were not arguèd, and most of 
which were probably spéculative, but among those argued were those 
which raise the questions to which I hâve referred. In order to state 
clearly the grounds of the conclusion I hâve reached it is necessary 
to make a preHminary statement of certain facts shown by the record. 

Two indictments were returned against the railroad company, and 
they were heard together as one case. The trial before a jury be- 
gan on March 2, 1915, and a great deal of testimony was heard. The 
second of the indictments was numbered 5435, and charged 30 sepa- 
rate offenses under the interstate commerce law. The first of the in- 
dictments, numbered 5434, also contained 30 counts, 12 of which charg- 
ed that in 12 separate instances, and in respect to each of 12 separate 
cars the railroad company had failed to collect demurrage charges, 
thèse separate failures being alleged to be concessions in rates of 
transportation unlawfuUy made to the shipper, viz., the National Fire- 
proofing Company. After the trial had progressed for seven days 
indictment No. 5435 was withdrawn. The trial continued 15 days 
longer. At its conclusion, and after the argument to the jury, the court 
dismissed 18 of the counts of that indictment. Upon the remaining 12 
counts (each of which, properly considered, covered the simple charge 
of failing to collect demurrage on a separate car) the case was sub- 
mitted to the jury, and a verdict of guilty was returned upon each count. 
The charges efficiently made in thèse 12 counts are very simple, and 
presumably were of themselves of very easy solution, but in respect 
to the whole case a great mass of testimony had been introduced, a 
large part of which was objected to, and in many instances exceptions 
to the ruling of the court had been taken by the railroad company. 
Thèse exceptions are covered by the assignments of error. The 12 
counts, separately, contained exaggerated statements of the number 
of days for which, in respect to each car the demurrage charges had 
not been collected. This exaggeration was probably based upon the 
indefensible theory of "constructive placements" of cars. In point 
of fact, the record clearly shows that the real average was a little less 
than four days for each of the 12 cars. The testimony to which we 
hâve referred was more directly addressed to the charges made in 
counts other than the 12 now involved, though in its gênerai terms 
it might seem to reach every phase of the case, but neither when in- 
dictment No. 5435 was withdrawn nor when the court, after the argu- 
ment be'fore the jury, took out of the case 18 of the counts in indict- 
ment No. 5434, and told the jury not to regard any of those counts, 
was anything done by the court to show the jury that much of the tes- 
timony that had been heard should not hâve any weight in the con- 
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sideration of the issues on the 12 counts submitted to them. Our rea- 
son for saying this will be more clearly indicated further along. 

In respect to the 12 counts it is certain that when they were sub- 
mitted to the jury ail the évidence previously heard remained in the 
case, although much of it had been objected to and the objections had 
been overruled and exceptions taken. So far as the jury could un- 
derstand, ail this testimony bore upon the remaining counts, and they 
had no guidance for discriminating its inapplicability. The parts of 
the évidence which were obviously prejudicial were: First. That re- 
specting certain embargoes established july 6, 1912, which might hâve 
greatly influenced the jury in what they did. Everything respecting 
thèse embargoes occurred some time after each of the cars referred to 
in the 12 counts had reached Détroit in due course. The question of 
an embargo upon freight outside of Détroit could not, we think, by 
any possibility, bave been compétent in respect to demurrage charges 
upon freights that had reached Détroit before an embargo was laid. 
Though, prima facie, incompétent, it remained in the case, and as we 
shall point out, was effectively used in another connection. Second. 
The numerous letters of Bernet, Ingalls and Rowley. This testimony, 
ail left in the record and never taken from the jury, was bound to in- 
fluence that body in its délibérations ; and, third, the testimony rela- 
tive to the inability of the National Fireproofing Company to unload 
shipments — in other words, testimony in respect to a certain conges- 
tion of trafific and in respect to the theory of "constructive place- 
ments." 

Not only did the court, over the objections of the défendant, admit 
the testimony as to the embargoes of July 6, 1912, and later, to which 
we bave referred, but by its charge made after ail but the 12 counts 
had been eliminated, the jury were expressly instructed to consider 
that testimony in connection with the other testimony heard at the trial. 
To this part of the charge the défendant excepted and assigned error 
upon it. It seems to me that this was not only to the probable, but 
to the manifest, préjudice of the défendant, as ail the embargoes re- 
lated to matters outside of Détroit, and were issued after the delivery 
in that city of ail the 12 cars.. Under thèse circumstances this tes- 
timony and the charge upon it must hâve confused and misled the jury. 
Especially was this testimony also inadmissible because no allégation 
respecting the embargoes is made in the 12 counts. 

The indictment in each of the 12 counts alleged that before the Na- 
tional Fireproofing Company received and unloaded the cars respec- 
tively referred to in the counts separately the railroad company did 
"constructively place" said cars in its yards in Détroit, and did notify 
the National Fireproofing Company accordingly. Testimony to es- 
tablish this "constructive" placement was objected to, but "was ad- 
mitted and exceptions taken. The schedules, so far as I can see, con- 
tain no clause to justify the claims or the allégations of constructive 
placements. Nothing like it was, under the law, an élément of the 
offenses charged in the 12 counts. Thèse allégations and this testi- 
mony were alike impertinent and immaterial because of that fact, and 
proof of "constructive" placements was not warranted by anything 
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in the rules, schedules or tariffs. This testimony, I think, was wrong- 
ly admitted, and was prima facie incompétent. Nothing was disclosed 
to overcome this prima facie condition of incompetency. Furthermore, 
the law does not seem to me to hâve made criminal a mère congestion 
of freight traffic in large cities or elsewhere. It does require the 
prompt making and collecting of demurrage charges as they accrue in 
order to prevent unlawful concessions in rates for transportation, but 
this is very différent from congestions or embargoes. Wliile as to 
such demurrage charges and concessions the allégations of the several 
counts are pertinent and sufHcient and proof respecting them plainly 
admissible, it was not so as to the immaterial allégations of congestions 
and constructive placements of cars for unloading — those mère acts 
not being criminal nor lawful éléments of the offenses charged. An 
immaterial allégation in an indictment can afford no sound basis for 
the introduction of testimony to support it. 

Possibly the errors I hâve referred to in respect to testimony did 
not influence the jury more than they did the trial judge, who appears 
to me to hâve inflicted an excessive penalty as a direct resuit of those 
errors. This seems apparent when we read what he said when impos- 
ing the sentence. The record shows that he then said : 

"It is true that the penalty fixed by this statute Is a very heavy one. The 
minimum is heavier than almost any otlier criminal statute fixes that I hâve 
anything to do wlth ; and the maximum is correspondingly higli. The ordluary 
small fine In matters of this kliid would be too trifling to consider in connec- 
tion with the magnitude of the offense in dollars and cents. I hâve already 
interpreted the law to meau that (and this is my houest belief) moral turpitude 
and intentional wrongdoing hâve notliing to do with it. The resuit that fol- 
lows the congestion is of a magnitude that one can hardly comprehend. This 
case was a révélation to me as to the awful results followlng congestion. 
Thousands of cars are held that cannot be delivered, and of course millions 
of dollars of damage done to the public taken as a whole, the rallroads, the 
shipping public, the consuming tiubllc, the purchasing public, and to every one. 
ïhe results that foUow misfortunes of this klnd are enornious ; they are of 
great magnitude. And it is a proposition of great magnitude; it is dealing 
with big things, with matters of great volume, and, in proportion, from a 
money standpoint, goes far beyond the ordluary affairs of llfe. They deal wlth 
millions instead of dollars and cents. So when we think about the subject- 
matter they are dealing wlth and the end meant to be accoraplisbed, the pen- 
alty, as I see it, is entirely reasonable under the interprétation that I gave to 
it that Intentional wrongdoing is not uecessary." 

The congestion he referred to may hâve been disastrous to indi- 
viduals, but the charge against the défendant in the 12 counts under 
considération was not really that of causing a "congestion," which, per 
se, was not unlawful, but that of failing to collect only a few days' 
demurrage on each of only 12 cars specified in the 12 counts — thereby 
making unlawful concessions in rates of transportation. He said that 
thousands of cars are held in such cases and that the misfortunes which 
foUow were "enormous." The mère "congestion" which caused such 
results was not unlawful, and for that reason could not properly hâve 
been proved as an élément of the offenses charged ; and as the attempt 
to prove it had been made over the objections of the défendant it is 
well to say that the récent investigation of car service by the Inter- 
state Commerce Commission developed that there is no statute, crim- 
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inal or otherwise, which is applicable to such a state of case. The 
learned judge spoke of the expense the government had incurred; but, 
while disclaiming a right or intent to punish for that, his remarks seem 
clearly to indicate that what had been shown while ail the 60 counts 
were under hearing influenced him and evidently inflamed the penalties. 

It seems to me, therefore, that, could this case come to be tried upon 
the 12 counts alone, and the testimony be confined to the légal offenses 
those counts actuahy charge, there could be a judgment rendered more 
nearly fitting the crimes charged, namely, mère noncoUection of de- 
murrage for a few days under circumstances indicating nothing like 
willful or wanton violations of the law, as, indeed, the learned court 
afterwards said was the fact. For thèse reasons, I think the judgment 
should be reversed for the errors pointed out. The case can then be 
retried in a différent atmosphère and without the complications to 
which I hâve alluded. This, I believe, would be promotive of justice. 

Of course I do not doubt that ordinaril)^ the trial court may exer- 
cise the discrétion the statute gives in determining between the lowest 
and the highest penalty prescribed ; but where the court may not merely 
hâve done that, but may unconsciously hâve permitted other f actors to 
intrude themselves, justice may require a correction of a wrong unin- 
tentionally done. I think there should be a reversai, with directions 
that will more strictly limit the investigation and testimony to the 
12 counts in a way to avoid the errors pointed out. 



On Motion for Rehearing. 

DENISON, Circuit Judge. The motion points out two errors in the 
opinion. 

It was said that the indictment for granting a concession was dis- 
missed while the indictment for not observing the tariff was prosecuted 
to the judgment against which the writ of error is directed. The names 
given to the indictments should bave been reversed. The same count 
of each indictment recited in identical language the same facts, but 
the concluding paragraph of each count in one indictment alleged that 
the described offense was the giving of a concession, and in the other 
indictment alleged that the same facts constituted a failure to observe 
the tariff. We do not see that the erroneous récital in the opinion as 
to the name of the surviving indictment could possibly bave been im- 
portant. 

By way of giving support to the conclusion already independently 
reached that the évidence on a certain point was undisputed, the opin- 
ion recited that the District Judge had so stated in his charge to the 
jury and that his statement had not been then challenged. The re- 
hearing application points out that this statement by the District Judge 
was not in his charge to the jury, but in the course of giving his rea- 
sons for rejecting the évidence claimed by défendant to be vital. It 
is not said that, whenever the District Judge made the statement, his 
attention was then, or ever, distinctly directed to the point. In view of 
the use which the opinion made of this sub j ect-matter, whatever error 
there was therein cannot be controUing. 
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The careful review now made of the whole record confirms the ma- 
jority of the court in its conclusion that there was no dispute in the 
évidence, concerning the précise point upon which the opinion made 
the case turn. 

It is also now said that the défendant was indicted for violating the 
demurrage tariff, but convicted of violating the cartage tariff. We 
think this a misapprehension. To a prosecution based on the demur- 
rage tariff, the défendant interposed the cartage tariff, practically by 
way of confession and avoidance. Conceding that the demurrage had 
not been coUected, it justified because an exception to the demurrage 
tariff had been created by the cartage tariff. We held that the proper 
application of the cartage tariff did not justify the alleged exception. 
This did not convict défendant of an offense not charged. 

In other substantial respects, the application présents nothing not 
already fully considered. It is denied. 



In re DASHIELL, et al. 

In re BUSCH-GRAOE PRODUCE CO. 

(Circuit Court of Appeals, Sixth Circuit. December 4, 1917.) 

No. 29^9. 

1. JUDGMENT ®=>675(1) — CONCLUSIVENESS — PaBTIES EsTOPPED TO QUESTION. 

Where the trustée of a dped of trust given by a bankrupt, whieli was 
inteiided as a gênerai assifînment for beneflt of creditors and was in- 
valid under the law of the state where given, encouraged, If he did not 
instlgate, the bankruptcy proceedings, furnlshing the flling fées for the 
vpluntary pétition, and, while not a party to a suit by the banliruptcy 
receiver against creditors in which the trust deed was declared void, part- 
ly iinaneed the bankrupt's side of the litigation. procuring a suspension of 
the order for payment to the bankruptcy trustée of the property in his 
hands pendlng appeal from the deeree in the suit against creditors, In- 
tentionally and aetively submitting his interest to the considération of 
the court, and inviting its décision thereon, such trustée is, though he 
was not a party, estopped to question the décision in such suit. 

2. JUDGMENT ®=>683 — CONCLUSIVENESS FeBSONS CoNCLUDED. 

In such case, creditors of tlae bankrupt who had accepted, prior to the 
décision, the provisions of the deed of trust, are bound by the décision ; it 
being binding on the trustée. 

3. JUDGMENT 'S=>452 — Setting Aside — Trustées— RiQHT of Beneficiaet. 

Creditors who had not accepted the deed of trust hâve no standing to 
attack the deeree adjudging it invalid. 

4. JUDGMENT <S=3683 CONOLDSIVBNESS— PbRSONS CONCLUDED. 

Creditors, who had contemporaneous knowledge of the fact that the 
validity of the trust deed was involved in the suit and that the trustée 
was elther co-operating with the bankrupt's représentatives or submitting 
the subject-matter to détermination of the court, cannot complain of th© 
deeree. 

5. JUDGMENT ®=»461(1) — CoNCLUSIVENESS PEKSOKS AtTACKING — BURDEN 0» 

PROor. 

Where the deeree declaring the trust deed to be invalid was attaeked 
by creditors of the bankrupt, they hâve, on the record presented, the bur- 
den of proving that they had no contemporaneous knowledge of the pro- 
ceedings in which the trustée participated. 

(gsaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. Banketjptcy <g=32SS(l) — Proceedings — Stjmmart Okdeb. 

Where the trustée, under a deed of trust, executed by the bankrupt, 
which liad been previously declared Invalid, having beeu directed to 
deliver to the bankruptcy trustée property in his cliargo as trustée, wltb 
other creditors, applied for leave to reopen the order for payaient on 
the theory that the decree declaring the trust deed was invalid and 
was not bindlng on them because they were net parties, the summary dis- 
position of the application was proper. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Western District of 
Tennessee; John E. McCall, Judge. 

In the matter of the bankruptcy of the Busch-Grace ProduCe Com- 
pany. Pétition by C. S. Dashiell, trustée, and others, to revise an or- 
der of the District Court. Order afhrmed. 

MarsiUiot & Chandler, of Memphis, Tenn., Hunter Wilson, of Jack- 
son, Tenn., and Phil M. Canale, of Memphis, Tenn., for petitioners. 

Wm. H. Fitzhugh, of Memphis, Tenn. (S. E. Murray, of Memphis, 
Tenn., of counsel), for L. T. Fitzhugh, trustée. 

Royden Dixon, of Memphis, Tenn., for respondent. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This case is a sequel to Commercial Trust & Sav- 
ings Bank v. Busch-Grace Produce Co., 228 Fed. 300, 142 C. C. A. 592, 
in which this court, affirming the District Court, held that the so-called 
trust mortgage given by the bankrupt produce company to Dashiell, 
trustée, was intended as a gênerai assignment for the benefit of its 
creditors, that it was invalid under the laws of Tennessee for certain 
def ects in exécution, and, although made more than four months prior 
thereto, was thus void as against bankruptcy. After the décision of 
the District Court, Dashiell, to procure suspension, during appeal, of 
the order requiring him to turn over the assets in his hands to the 
trustée in bankruptcy, gave bond so to do in the event of the affirm- 
ance of the decree below. This proceeding is to revise an order of 
the District Court, made after the décision of this court, denying the 
pétition of Dashiell and nine creditors for the revocation of the or- 
der mentioned, and requiring payment to the trustée in bankruptcy ac- 
cordingly; the contention being that the court erred in holding the 
trust mortgage void, and that the petitioners, not being parties tO' the 
suit, were not bound by the action had. 

[1] The agreed statement of facts presented on the former review 
contained this: 

"It is agreed that the said Dashiell is not a party to any of thèse pro- 
ceedings, except the bill in chancery flled against him, and is not resisting the 
bankrupt court but is insisting that said court is entitled to administer the 
funds in lils hands." 

In our opinion on the former review we said: 

"The trustée under the trust deed in fact recognizes the jurisdiction of the 
bankruptcy court over the assets remaining in his hands, and dénies the ju- 
risdiction of the state chancery court thereover." 

«©ssFor other cases see Bame toplc & KEY-NUMBER in ail Key-Numterea Dlgests & Indexes 
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Although tLe bankrupt's attorney, at Dashiell's request, promised 
to (but did not) state to this court on the argument of the Bank Case 
that Dashiell "was not a party to this litigation and had not signed the 
agreed statement of facts," the record on this review (including the 
dépositions taken before the référée, which counsel stipulated might 
be sent up as part of the record) is convincing that the agreed state- 
ment represented Dashiell's attitude, and f airly shows this situation : 
Because of the embarrassments created by the litigation in the state 
court, Dashiell encouraged, if he did not instigate, the bankruptcy pro- 
ceedings; he furnished the $30 required on filing pétition for adjudi- 
cation; -he took part in the préparation of the bill enjoining the suit 
in the state court ; the agreed statement of facts and the brief of bank- 
rupt's counsel in this court were both submitted to Dashiell and his coun- 
sel, the latter suggesting changes (presttmably made) in both ; Dashiell 
partly financed the bankrupt's side of the litigation, advancing the entry 
fee of $50 on filing the bill, as well as the cost of printing brief in, and 
the expense of counsel for bankrupt in attendance on, this court. His 
conduct seems scarcely consistent with a neutrality respecting con- 
flicting claims of jurisdiction on the part of the state and fédéral courts, 
nor does it seem fully explained by the existence of injunction by each 
court against payment to the représentative of the other. It seems 
probable that the efforts in the state court for his removal played a 
conspicuous part in determining his attitude, which was apparently 
one of active co-operation with the bankrupt. But if, for lack of 
actual control over the conduct of the case, he was not technically 
a party, the most favorable view that can be taken of his attitude is 
that he intentionally and actively submitted his interest to the con- 
sidération of the court, and invited its décision thereon. And having 
in mind his action in procuring suspension of the order for payment 
to the bankruptcy trustée, and the fact that the présent controversy 
is merely between himself and the bankruptcy estate, he is plainly 
estopped to question the décision had. St. Paul National Bank v. 
Cannon, 46 Minn. 95, 48 N. W. 526, 24 Am. St. Rep. 189; Otterson 
V. Gallagher, 88 Pa. 355, 358; Conant v. Jones, 50 App. Div. 336, 64 
N. Y. Supp. at page 190. The asserted fact that the moneys furnished 
for expenses of litigation were merely loaned from his own funds 
(they were never repaid) is not material. We may add that the évi- 
dence on the présent hearing does not convince us that the substan- 
tial admission in the bank's answer, that the so-called deed of trust 
was a gênerai assignment for the benefit of creditors, was unadvisedly 
or improvidently made (even though without it the debtor's intent may 
not hâve been conclusively established), nor that it was not intended 
to embrace ail the debtor's property. The automobile was plainly in- 
cluded within the term "vehicles" ; the claims, if any, against stock- 
holders on account of capital stock bought from them by the corpora- 
tion were clearly "choses in action." We are cited to no compétent 
showing that either the stock in the Pair Association or the member- 
ship in the Merchants Ëxchange had substantial and realizable value 
— much less that they were consciously and purposely omitted. 

[2-5] As to the intervening creditors: The so-called deed of trust 
was made December 31, 1914; the bill in the District Court below 
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was filed June 2, 1915; final decree was made therein 12 days later, 
and was affirmed by this court January 4, 1916. On March 10, 1916, 
Dashiell moved to vacate the order previously referred to, which di- 
rected the surrender of the assets to the trustée in bankruptcy. Six. 
of the creditors in question asked leave to intervene on March 18th, 
the remaining three on April 2, 1916 — al)out 15 months after the 
making of the trust deed. The absence of substantial equity on the 
part of the interveners in this proceeding is emphasized by the fact 
that under the so-called trust deed ail creditors were to share ratably, 
except that there was excluded the claim, if any, of the landlord of 
the leased business premises for rent thereafter accruing. Whatever 
the reason for this exclusion, it does not appear that such rent claim 
has ever been made ; and it follows that, aside f rom the matter of costs 
of the respective administrations, the interveners hâve no substantial 
interest in the spécifie form of administration, whether in the bank- 
ruptcy court, the state court, or by the trustée alone. The substantial 
issue is merely one of costs, in which the question of Dashiell's com- 
pensation seems to figure largely. 

[6] It is fairly to be presumed that the intervention was had at 
Dashiell's instigation. Assuming, for the purposes of this opinion, that 
the interveners had accepted the trust deed previous to the former 
décision of this court, they would yet be bound by that décision, pro- 
vided Dashiell was a party to the litigation. Beals v. Illinois, etc., 
R. R. Co., 133 U. S. 290, 295, 10 Sup. Ct. 314, 33 h. Ed. 608: Man- 
son V. Duncanson, 166 U. S. 533, 543, 17 Sup. Ct. 647, 41 L. Ed. 1105. 
Unless they had so accepted, they have no standing hère. But, in 
any event, if they had contemporaneous knowledge of the litigation, 
of the relation of the two defending creditors thereto, of the fact that 
the validity of the a.lleged trust deed (the only question hère) was 
directly in issue and being tried out, and that Dashiell was either co- 
operating with the bankrupt's représentatives or submitting the sub- 
ject-matter to the détermination of the court, they cannot be heard to 
complain. On this record the burden is upon them to show such lack 
of knowledge. Not only have they not sustained the burden, but the 
record is barren of suggestion that they had not such knowledge. If 
they had accepted the trust deed, they would naturally have had such 
knowledge. There is thus no légal or équitable merit in the inter- 
vention. The summary method of disposing of the application to re- 
open the order for payment to the bankruptcy trustée was proper. 

The order of the District Court is affirmed. 
246 F.— 24 
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CITY OF BOZEMAN et al. v. SWBET, CAUSEY, FOSTER & CO. et aL 

(Circuit Court of Appeals, Ninth Circuit. Deeember 3, 1917.) 

No. 2959. 

Municipal Corporations <S=918(.3) — Bonds — Validity — Election Notice. 

Notice of an élection for the issuance of waterworks bonds declared 
that sucli élection should be tield for the purpose of submittlng to tlie 
taxpayers the question of the Issuance of waterworlis bonds in the sum 
of $235,000 on the crédit of the city. Const. Mont. art. 13, § 6, déclares 
that no city shall be allowed to become indebted in any manner or for 
any purpose to an amount including existing indebtedness in the aggre- 
gate exceeding 3 per cent, of the value of the taxable property therein. 
provided that the législative assembly may extend the liniit mentioned 
by authorizing municipal corporations to subinit the question to a vote 
of the taxpayers affected thereby, when such increase Is necessary to 
construet a sewerage System or to procure a supply of water for such 
munieipality. Rev. Codes Mont. § 3259, subd. 64, confers power on cities 
to contract an indebtedness upon the crédit thereof by borrowing or 
issuing bonds for the érection of public buildings, construction of sewer- 
age, waterworks, etc., provided that the total amount of indebtedness in- 
curred, including the then existing indebtedness, shall not exceed 3 per 
cent, of the total valuation of the taxable property, and that no money 
should be borrowed on bonds issued for the construction, purchase, or 
securing of a water plant, etc., until the proposition bas been submitted 
to the vote of the taxpayers, provided that additional indebtedness may 
be incurred when necessary to procure a water supply for the city which 
shall own or control such supply, and dévote the revenue derived there- 
from to the payment of the debt, but that the indebtedness authorized, 
including ail outstanding indebtedness, should not exceed 10 per cent, 
over and above the 3 per cent, ref erred to. The section concludes with the 
déclaration that the limit of 3 per cent, shall not be exteuded, unless 
the question shall hâve been submitted to a vote of taxpayers affected 
thereby and carrled by a majorlty. Hcld that, as statutes allowing mu- 
nicipalities to incur obligations in excess of those orlginally perniitted 
should be strictly construed the notice of the bond élection must be 
deemed insufflcient to advise the electors that the bond issue would in- 
crease the city's indebtedness beyond the 3 per cent, limit, and hence 
bonds issued pursuant to the élection are invalid. 

Appeal f rom the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Suit by Sweet, Causey, Foster & Company, a corporation, and oth- 
ers, against the City of Bozeman, a corporation, and others. From 
a decree for complainants, défendants appeal. Affirmed. 

H. D. Kremer and George Y. Patten, both of Bozeman, Mont., for 
appellants. 

E. C. Day and Thomas A. Mapes, both of Helena, Mont., for ap- 
pellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The appellees sued to compel the appellants 
to return certain checks deposited as earnest money in the purchase of 
certain municipal bonds issued by the city of Bozeman for waterworks 
and sewer purposes. The bonds were issued pursuant to the authority 

^=3Foi otlier cases aee aame topic & KBY-NUMBER iu aU Key-Numbered Digests & Indexes 
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of a spécial élection lield in Bozeman on April 3, 1916. Kor the pur- 
poses of the case it is only necessary to quote part of the notice of the 
élection f o*r the waterworks bonds : 

"Said spécial élection will be held for the purpose of submitting to the tax- 
payers, as deflned by sections 468 and 4C9 of the Kevised Codes of Montana 
of 1907, who are also possessed of the qualifications of electors in said clty of 
Bozeman, the question of the said clty issuing waterworks bonds upon the 
crédit of the said city in the sum of $235,000, the proceeds f rom the sale thereof 
to be used as follows," etc. 

At public auction appellees, after being awarded the bonds, deposited 
certified checks as security for completing the purchase. An agree- 
ment was made between the appellees and the city, providing, in effect, 
that if upon examination the appellees asserted that the proceedings 
leading up to the issuance of the bonds vvere illégal, they must estab- 
lish such illegality, but that if the proceedings were légal, and appellees 
refused to accept the bonds, then the city was to retain the amount of 
the certified checks as liquidated damages ; but, if the proceedings were 
illégal, then appellees would not hâve to take the bonds, and checks 
which they had deposited were to be returned to them. Appellees re- 
fused to accept the bonds after they were issued, basing refusai upon 
three grounds : 

(1) "That at the time of the submission of the question of the Issuance of 
the bonds to the taxpayers afCected thereby the city of Bozeman was indebted 
In excess of 3 per cent, of the taxable value of the property of the city as 
the same appeared upon the assessment roU of said city for the year 1915 ; 
that the question of extending the limit of indebtedness of said city for the 
purpose of proeuring a water supply or the construction of sewers in excess 
of the 3 per cent, limit of the taxable property and within the limit of 10 
per cent, of the taxable property, as provided by the Constitution of the state 
of Montana, was never submitted to the taxpayers affected." 

(2) "That the issuance of the $235,000 of waterworks bonds and Ç70,000 
of sewer bonds would in fact inerease the indebtedness as fixed by the Con- 
stitution of the State of Montana, assuming that the question of extending 
the limit of indebtedness beyond the 3 per cent, limit had been properly sub- 
mitted to the taxpayers." 

(3) "That the question of the issuance of the $235/K)0 of waterworks bonds, 
of which $100,000 were to be used for funding bonds and $135,000 for the 
construction of additions to the water supply, was a double question, and 
was submitted to the taxpayers of said city as one question, and that the 
taxpayers affected thereby were never permitted the opportunity of ex- 
pressing their will upon the two separate questions." 

After a hearing the court held that the issue of bonds was illégal, 
for the reason that the notices of élection were insufficient, in that the 
question of extending or exceeding the 3 per cent, limit of indebtedness 
was not submitted to and voted upon by the electors. Decree was en- 
tered for the retum of the certified checks, and appeal to this court was 
taken. 

Section 6, art. 13, of the Constitution of Montana, is as follows: 

"No city, town, township or school district shall be allow-ed to become in- 
debted in any manner or for any purpose to an amount, Includlng existlng 
indebtedness. In the aggregate exceeding three per centum of the value of the 
taxable property thereln, to be ascertained by the last assessment for the 
state and county taxes previous to the incurring of such Indebtedness, and 
ail bonds or obligations in excess of such amount given by or on behalf of 
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such clty, town, townsliip or school district shall be void: Provided, liowever, 
that the législative assembly may extend the lirait inentioned in this section, 
Iiy authorizing municipal cori)orations to siibmit the (incstlon ta a vote of 
the taxpayers alïected thereby, when such iiicrease is necessiiry to construct 
a sewerage System or to procure a supply of water for such municipality 
which shall own and eontrol said vi'ater supply and dévote the revenues de- 
rived therefrom to the payment of the debt." 

The Législature of the state (Revised Codes of 1907, § 3259, subd. 
64) conferred power upon cities : 

"To contract an Indebtedness on hehalf of a city or town, upon the crédit 
thereof, by borrowing money or issuing bonds for the followiug purposes, to 
wlt: Erection of public buildings, construction of sewers, bridges, waterworks, 
lighting plants, supplying the city or town with water by contract, the 
purchase of flre apparatus, the construction or purchase of canals or ditches 
and water rights for supplying the clty or town with water, and the funding 
(Of outstanding warrants and maturing bonds: Provided, that the total 
amount of indebtedness authorized to be contracted in any form, Including 
the then existing indebtedness, must not at any time exeeed three per 
centum of the total assessed valuation of the taxable property of the city or 
town, as ascertained by the last assessment for state and county taxes ; pro- 
vided, that no money must be borrowed on bonds issued for the construction, 
purchase or securing of a water plant, water System, water supply, or sewer- 
age System, until the proposition bas been submltted to the vote of the tax- 
payers affected thereby of the clty or town and the majority vote cast In 
favor thereof; and, further provided, that an additional Indebtedness shall 
be incurred, when necessary, to construct a sewerage System or procure a 
water supply for the said city or town which shall own or eontrol said water 
supply and dévote the revenue derived therefrom to the payment of the debt ; 
the additional indebtedness authorized, Including ail indebtedness heretofôfe 
contracted, which is unpaid or outstanding, for the construction of a sewer- 
age System, shall not exeeed ten per centum over and above the three per 
centum, heretofore referred to, of the total assessed valuation of the taxable 
property of the city or town as ascertained by the last assessment for state 
and county taxes ; and, provided further, that the above limit of three per 
centum shall not be extended, unless the question shall hâve been submitted 
to a vote of the taxpayers affected thereby and carrled in the affirmative by 
a vote of the majority of said taxpayers who vote at such élection." 

The first paragraph of subdivision 64 is the grant of power to the 
councils of cities to contract debt in either of two ways for any of the 
certain definite purposes named in the statute. Without such grant, of 
course, the council could incur no debt. 

The second paragraph is really but a substantial réitération of the 
words of limitation upop the amount of debt which may be contracted, 
as imposed by the constitutional clause heretofore quoted. 

The third paragraph restricts the powers of the council as to bor- 
rowing money on bonds for construction, by forbidding any money to 
be borrowed on security of bondS( for the specified purposes until the 
"proposition" has been submitted to a vote of taxpayers. The sub- 
mission of the "proposition" means laying before the taxpayers the 
broad, basic proposed plan : Shall the city borrow money at ail on 
bonds as proposed to be issued for securing a water supply or plant 
or System or sewer System? It is this proposed scheme which, if 
carried on, will affect the taxpayers, and it is for them to say whether 
they wish the city to proceed to inaugurate the scheme of proposed 
improvement by issuing obligations to carry it out. 
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The fourth paragraph reaches out to the matter of incurring ad- 
ditional debt, should such action be necessary to exécute the proposed 
schéma to construct or buy. It is easy to understand how, under the 
Hmits of usually prescribed rates of taxation, a city ordinarily can- 
not procure a water system or construct sewage plants ; hence, in 
order that such improvements may be brought within reach, not only 
may the usually provided limit of debt be incurred, but additional ob- 
ligations are authorized, subject, however, to this qualification: That, 
in the event of the debt being incurred, the city shall own or control 
the supply to be acquired and dévote the revenue to accrue from such 
System to the payment of the debt; and, furthermore, never shall the 
whole debt, additional and that which is unpaid of the debt primarily 
contracted, exceed 10 per cent, over and above the 3 per cent, of as- 
sessed valuation permitted by the previous paragraph of the statute. 

The next paragraph bas nothing directly to do with restriction of 
the power of a city to incur the amount of the debt contemplated as 
necessary to be incurred, for, as we. bave seen, that bas already been 
granted and circumscribed. But it does prohibit any extension beyond 
the 3 per cent, limit ; that is, it does prohibit the incurring of the addi- 
tional 10 per cent, involved in the proposed extension of the limit, 
unless "the question" shall hâve been submitted to a vote of the tax- 
payers and carried as provided for. Now, when we consider that the 
whole of this last paragraph relates solely to the subject of increasing 
or assuming possible additional debt, it seems very reasonable to say 
that it is for the assurance of those vitally interested, the taxpayers, 
that the city cannot be put under the obligation attending such exten- 
sion of debt, without first having been advised that it is proposed to 
extend the 3 per cent, limit of taxation, and without being asked wheth- 
er they affirm or disaffirm the plan. 

By applying this understanding of the law, we find that the notice 
of élection in the présent case failed by separate statement or any 
direct language to bring to the attention of the taxpayers that in what 
was proposed there would be an extension of the limit of the 3 per 
cent, fixed by law, and no question was asked whether such exten- 
sion should be had. Appellant argues that, as the question of issuing 
bonds for waterworks in a stated spécifie amount, which was in fact 
in excess of the 3 per cent, limit upon the crédit of the city, was sub- 
mitted, that was the main issue, and that there was included in it the 
proposed extension of the 3 per cent, lirnit, and therefore that, by vot- 
ing in favor of issuing the bonds, the taxpayers voted to extend the 
limit. 

In a way, this reasoning is not without force. But it does not satisfy 
us as meeting the view that the question specially referred to in the 
last paragraph of the statute is the positive and spécifie one, whether it 
is the will of the taxpayers that the council shall impose upon the city 
additional debt, over and above the 3 per cent, limit fixed by law. By 
mandate of the statute this essential interrogatory shall be submitted, to 
the end that the taxpayers may know of proposed additional debt. Au- 
thority to issue bonds in a stated sum for a water and sewage System 
construction does not necessarily advise the taxpayer that the proposed 
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debt will be additional to the 3 per cent, allowed, and in fact ît might 
not be. Any presumption which may be indulged in would be that the 
bonds are not in excess of the more gênerai Hmit. 

The cases which are cited by appellant as bearing upon the question 
are Carlson v. City of Helena, 39 Mont. 104, 102 Pac. 39, 17 Ann. Cas. 
1233, and Arnold v. Miles City, 46 Mont. 481, 128 Pac. 915. But the 
point hère under investigation was not involved in the Carlson Case. 
The issue turned upon whether authority to incur debt included authori- 
ty to issue bonds, and in a careful analysis of the statute the court, 
through the learned Chief Justice, held that it did. But, as already 
said, the truth of that proposition does not carry with it authority to 
exceed the 3 per cent, limit. It is significant that in the Carlson Case 
the construction we put upon the statute was observed, for the notice 
of the spécial élection stated that it was "for the purpose of ascertain- 
ing the will of the taxpayers to be affected thereby, and that authority 
may be given and power conferred upon the city counsel to increase the 
indebtedness of said city over and above the 3 per cent, limit fixed by 
law by the issuance," etc. 

In Arnold v. Miles City, supra, the court stated that the "only ques- 
tion presented" was whether a city, after having necessarily and regu- 
larly incurred outstanding debt for a water supply and sewage System 
under the 10 per cent, limit, could thereafter incur an additional debt 
under the 3 per cent, limit for building a bridge, the existing debt, in- 
curred under the 3 per cent, limit, having fallen below that limit by 
reason of payments made thereon. In the course of the opinion the 
court said that, when the taxpayers voted in favor of issuing bonds to 
construct a sewage System and procure a water supply, they thereby 
voted to extend the 3 per cent, limit for those purposes, and the limit 
was thereby extended. But it does not appear how the question of ex- 
tending the limit for the water supply or sewage System was submitted, 
although the statement of facts says that it was necessary at the time 
the debt was incurred to resort to the 10 per cent, limit in order that 
the city might acquire a water plant and sewage System, and that the 
bonded debt was duly and regularly incurred for those purposes. The 
case, therefore, did not involve the question now before us. 

Kerlin v. City of Devil's Lake, 25 N. D. 207, 141 N. W. 756, Ann. 
Cas. 1915C, 624, also cited by the appellants, was like the Carlson Case, 
supra, in that the officiai ballot specifically stated that the purpose was 
to increase the debt, and to issue bonds of the city in an amount equal 
to 3 per cent, "over and above the 5 per cent, limit of indebtedness." 
Other cases cited do not directly aid in the solution ot the question be- 
fore us. Nor are we materially helped by examination of section 3454 
of the Revised Codes of Montana of 1907. That section is a déclara- 
tion of powers conferred. 

Without carrying the discussion any further, our judgment is that 
the principle that statutes authorizing municipalities to incur obliga- 
tions in excess of those which are ordinarily permitted to be incurred 
should be strictly construed, and that the intent of the statutes referred 
to in this opinion was that the taxpayers should be advised that the pro- 
posed debt would be in excess of the 3 per cent, limit, and that such 
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advice in the form of a question should be specifically and clearly 
stated. Failure to pursue the requirements of tlie statute constrains 
a ruling against the validity of the bonds. 
Afifirmed. 



WOODRUFF OIL & FERTIIJZER CO. v. PORTSMOUTH COTTON OIL 

RBFINING CORP. 

(Circuit Court of Appeals, Fourth Circuit. October 2, 1917.) 

No. 1532. 

1. Frauds, Statuts of ®=3l58(4) — Pboof of Conteact. 

Every essential élément of a contract falllng withln the statute of 
frauds must be proved by writing. 

2. Frauds, Statute op ®=>116(6) — Agenot. 

While an agent may blnd liis principal by a contract of sale In whlch 
he is also agent for the buyer when his dual agency Is known and the 
blnding nature of written memoranda signed by brokers and auctioneers 
rest on such rule, written memoranda signed by the représentative of a 
brokerage flrm, the members of which as Individuals and partners were 
largely interested in the plalntifC corporation, is not bindlng on the dé- 
fendant corporation, which it was contended through the agency of the 
brokerage flrm made a sale to plaintlfC falllng withln the statute of 
frauds ; for when a seller dénies the contract the buyer cannot establlsh it 
by means of a mémorandum whlch he contended the seller authorized 
hira to exécute. 

3. Fbauds, Statute of <®=j158(2) — Contracts — Peoof of Lost Memoranda. 

A contract withln the statute of frauds may be establlshed by paroi 
évidence of the contents of a lost mémorandum signed by the party to 
be charged. 

4. Feauds, Statute of <g=5l58(2) — Admission of Evidence. 

As the statute of frauds does not require the contract to be in wrltlng, 
but only that évidence of it shall be in writing and signed by the party 
to be charged, a written communication to a thlrd person setting out the 
contract is compétent évidence of its terms. 
6. Feaudb, Statute of <S=>158(4) — Contract of Sale — Sufficienct of Evi- 
dence. 

Where the seller's président signed letters and telegrams referrlng to 
a sale to the buyer whlch had signed a mémorandum, mailed to the seller, 
of the terms of the only sale to whlch the président could hâve referred, 
and there was uncontradicted évidence of a letter written by the président 
to a thlrd person setting forth the sale, there was, though the letter was 
lost and paroi évidence of its contents Introduced, sulllcient to satlsfy 
the statute of frauds requiring the contract or some mémorandum there- 
of to be in writing and signed by the party to be charged. 

In Error and Cross-Error to the District Court of the United States 
for the Western District of South CaroHna, at Greenville ; Joseph T. 
Johnson, Judge. 

Action by the Portsmouth Cotton Oil Refining Corporation against 
the Woodrufï Oil & FertiHzer Company. There was a judgment for 
plaintifï, and défendant brings error, while plaintiiï assigns cross- 
errors. Affirmed. 

.^=»For other cases see same topic & KBY-NUMBER in ail Ke7-Numbered Dlgests & Indexes 
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F. B. Grier and J. B. Park, both of Greenwood, S. C. (Crier, Parle 
& Nicholson, of Greenwood, S. C, on the brief), for plaintiff in error 
and cross-defendant in error. 

C. P. Sanders and Henry K. Osborne, both of Spartanburg, S. C. 
(Sanders & De Pass and Bomar & Osborne, ail of Spartanburg, S. C, 
on the brief), for défendant in error and cross-plaintifï in error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, 
District Judge. 

WOODS, Circuit Judge. Tn this action for damages for breach of 
contract for the sale of cotton seed oil, the main question is v.'hether 
the plaintiff has so met the requirements of the statute of frauds in 
the évidence introduced to prove the contract that the judgnient in its 
favor may be sustained. The issue is presented by exceptions to the 
admission of testimony, and to the charge to the jury. 

[1, 2] In September, 1915, W. H. Freund, représentative of Aspe- 
gren & Co., produce brokers, met W. F. Bryson, président of Woodruff 
Oil & Fertilizer Company, on the floor of the Produce Exchange in 
New York, and upon his oral request undertook to sell to plaintiff, 
Portsmouth Cotton Oil Refining Company, through John Aspegren, its 
président, two tanks of crude oi! for October and November delivery 
at $4.90 and one tank for December delivery at $4.93. Freund made 
and signed in the name of Aspegren & Co. a separate mémorandum 
of each sale in the usual form, and mailed a duplicate to each party 
to be charged. The défendant company having failed to deliver the 
oil, the plaintiff in this action recovered as damages for breach of the 
contract the différence between the alleged contract price and the 
price at the date of contemplated delivery. 

The employment of the brokers, their making and signing the con- 
tract, and defendant's failure to deliver, would require an affirmance 
of the judgment without respect to other évidence and questions aris- 
ing thereunder, if the interest of the brokers in the purchasing cor- 
poration did not make their exécution of the contract ineffectuai to bind 
the seller. John Aspegren and Adolph Aspegren compose the broker- 
age firm of Aspegren & Company, and they are respectively prési- 
dent and secretary of the plaintiff corporation. Of the $109,0CX) stock 
of the corporation John and Adolph Aspegren own $100 each and 
Aspegren & Co. $49,800. We think the District Judge was right in 
holding that, on account of the interest of the brokerage firm in the 
purchasing corporation, the brokerage firm could not make a mémoran- 
dum binding on the seller. An agent may bind his principal by a con- 
tract of sale in which he is also agent for the buyer when his dual 
agency is known. The business of brokers and auctioneers and the 
binding nature of memoranda signed by them rest on this rule. But 
the rule itself is founded on the presumed absence of any motive in 
the broker or auctioneer to falsify the agreement or to give either of 
his principals the advantage. Every essential élément of a contract 
falling under the statute of frauds must be proved by writing. When 
the seller dénies the contract, the buyer cannot establish it by proof 
that he was buying for himself and that the seller authorized him to 
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sign foi' both. The statute of frauds, intended to prevent imposition 
by one man imputing to another a sale on paroi testimony, wonld be 
nuUified by mère circuity if a party materially interested in making 
a purchase were allowed to prove by paroi that he was authorized to 
sign the name of the seller, and that the seller knew of his adverse 
interest. Reed on Statute of Frauds, 369; Leland v. Crevon, 1 Mc- 
Cord (S. C.) 100, 10 Am. Dec. 654; Wilson v. Lewiston Mill Co., 150 
N. Y. 314, 44 N. E. 959, 55 Am. St. Rep. 680; Bent v. Cobb, 9 Gray 
(Mass.) 397, 69 Am. Dec. 295. 

[3] While there are numerous exceptions and assignments of er- 
ror, the conclusion that the défendant was not bound by the mémoran- 
dum of the brokers standing alone leaves the verdict and judgment dé- 
pendent on the correctness of the following instruction to the jury: 

"Did Mr. Bryson sisn the telegram of Sei^tember 28, 191.5? Pid he write 
the letter of Septeniber 29, 191.5? Dld he write to Clapp a letter contaiiiiiiK 
the statement testifled to by that witness? If he wrote and sisned ail those 
papers, did he siRii them and was he acting for the défendant corporation in 
SOI doing? The (jnestlon is for you to décide, it is for you to find the facts. 
Dld the défendant Bryson, as the président of the défendant corporation, act 
for that corporation and sign the teiegram, slsjn tlie letter of Septeniher 29th, 
and sign the letter testlfled to liave been addressed to Mr. Clapp? Whether 
he slgned thèse papers is for you to détermine, and whether he was acting 
In his capaclty as the président of the WoodnifC Oil & Fertilizer Company, 
you must détermine from the évidence. I charge you tliat it he slgned ail 
of those papers, taken togetlier, they f:onstltute such a writing as would take 
this case ont of the statute of frauds." 

Freund, the représentative of the brokers, testified that he signed 
the mémorandum of the alleged sale dated September 9, 1915, to the 
Woodruff Oil & Fertilizer Company, and mailed it to the défendant. 
The presumption is that it was duly received. On September 28, 1915, 
Bryson telegraphed to plaintifif, "Send tank to Clinton & Woodruff one 
each on contracts." The plaintiff answered on the same day that its 
records showed only one tank sold and asked what sale the other tank 
was to be applied against. On September 29th, Bryson wrote : 

"I sold sonie oil for either Woodrufï or Clinton to your buyer in N. Y. I 
never signed any coutract or hâve none but waiit to flU anything you hâve 
there we owe you. Advise please at once." 

On the next day plaintifï wrote a letter setting out sales for Octo- 
ber, November, and December deliveries corresponding with broker's 
mémorandum, saying the request for tanks before time of delivery 
specified would be referred to its président, and asking whether cars 
were desired at Clinton or at Woodrufï. There was no reply to this 
letter or to a number of others written by plaintiiï concerning the 
transaction until October when Bryson wrote as président saying that 
on receipt of telegram of September 28th, in which plaintifï "seemed 
to say you didn't know anything about any sale except one tank," he 
sold the oil on hand to another broker. As additional évidence of the 
sale, plaintitï's witness Clapp testified that in a letter, which he had 
lest, Bryson while in New York in September, 1915, wrote to him 
of the sale thcough Aspegren & Co. of three tanks of oil corresponding 
to the sales noted in the broker's mémorandum. 

The évidence of Clapp as to the contents of the lost letter was com- 
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pètent. The statute does not prohibit proof of a contract of sale by 
paroi évidence of the contents of a lost document signed by the party 
to be charged. 20 Cyc. 317; Van Boskerck v. Torbett, 184 Fed. 419, 
107 C. C. A. 383, Ann. Cas. 1916E, 171. 

[4] A written communication to a third party setting out the con- 
tract is compétent évidence of the making of the contract, since the stat- 
ute does not require the contract to be in writing, but only that the 
évidence of it shall be in writing and signed by the party to be charged. 
20 Cyc. 255 ; Charlton v. Columbia, etc., Co., 67 N. J. Eq. 629, 60 
Atl. 192, 69 L. R. A. 394, 110 Am. St. Rep. 495, 3 Ann. Cas. 402, and 
authorities cited. 

[5] The case before the court then was this : Spécifie memoranda of 
sales dated September 9, 1915, signed by the purchaser, mailed to the 
défendant and presumably received; letters and telegrams from dé- 
fendants président in the same month evidencing sales to the plaintiff ; 
évidence on behalf of plaintiff that there were no other sales to whicli 
thèse communications from défendant could hâve referred; absence 
of any évidence from défendant tending to show any other transac- 
tion to which its communication could hâve related; uncontradicted 
évidence of a letter written by Bryson, président of défendant cor- 
poration, to Clapp setting out the sales indicated in the broker's memo- 
randa. This was sufficient to satisfy the requirements of the statute 
of frauds. Louisville, etc., Co. v. Eorick, 29 S. C. 533, 8 S. E. 8, 2 
L. R. A. 212; Peay v. Seigler, 48 S. C 496, 26 S. E. 885, 59 Am. St. 
Rep. 731. In the former case, under verbal instructions from de- 
fendant, plaintiff's salesman sent a written order to plaintiff to ship 
to défendant a certain amount of paint at a stated price, payable in 
sixty days. The goods were accordingly shipped, after which plain- 
tiff received a letter signed by défendant, saying: "Don't ship paint 
ordered through your salesman ; we hâve concluded not to handle it." 
It was held that the two papers taken together constituted a suffi- 
cient mémorandum in writing signed by défendant to charge him with 
a contract of sale. The court said : 

"It seems to us, therefore, that the letter of défendants, taken, as it must 
be, in connection with the order sent to plaintiffs by the salesman, to which 
It expressly referred, and which was in writing, and speclfied ail the neces- 
sary particulars as to price, quantity, quality, and time of paynieut, con- 
stituted a sufBcient note or mémorandum in writing of the bargain to take 
the case out of the statute of frauds. In the absence of any évidence that 
any other order was given, the language of the letter, 'Don't ship paint order- 
ed through your salesman,' must necessarily be regarded as referring to the 
order of which a mémorandum in writing was taken at the time by the sales- 
jnan, and a copy thereof immediately forwarded to the plaintiff, who at once 
âlled the order and shipped the goods to the défendants." 

It was also held in that case and in Beckwith v. Talbot, 95 U. S. 289, 
24 L. Ed. 496, that where the terms of a contract are drawn up in 
writing and signed by one of the parties, and the other afterwards 
writes an acceptance or récognition of a contract, but not in such terms 
as to identify it, paroi évidence is admissible to shoW' the contract 
referred to. Ryan v. United States, 136 U. S. 68, 10 Sup. Ct. 913, 34 
L. Ed. 447. 
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It foUows that the défendant was not entitled to a directed verdict 
and that there was no error in the charge. The views and conclusions 
vve hâve expressed dispose of ail other assignments of error. 

Affirmed. 



SMITH et al. v. SHENANDOAH VALI.KY NAT, BANK OF WINCHESTEK, 

VA., et al. * 

In re ^'ORWALK MOTOR CO. 

(Circuit Court of Appeals, Fourth Circuit. October 22, 1917.) 

No. 1528. 

1. Receivebs <S=>128 — Cehtificate.s — Liens. 

Receiver's certiflcates giveii for the opération of the business of a 
private iudustrial corporation cannot be niade to displace prior liens, 
unless the holders of such liens hâve walved them, either expressly or 
impliedly. 

2. Receivebs <S=>128 — Certtficates — Pkiority — Oudeb. 

On a bill by two of the oftlcers of a corporation, who had Indorsed Its 
note and were protected by a deed of trust, a receiver was appolnted by 
the State court. The order appointing the receiver on the ground of in- 
solvency authorized hlm to purchase such supplies and raw materials as 
mlght be necessary in the course of manufacturlng the product of the 
corporation, and for the purpose of continulng opérations to borrow a 
sum not to exceed $5,000 and exécute receiver's certiticates, wliieh should 
be a flrst lieu on the assets of the corporation. The lien creditors waived 
any rights wliich they had under the trust deed in priority to the re- 
ceiver's certiflcates to be issued. The receiver contracted debts eonsider- 
ably in exce.ss of $5,000. Thereafter the corporation was declared au in- 
voluntary bankrupt and its property sold. Beld that, as indebteduess 
incurred by a receiver for the carrying on of a business for the private 
corporation cannot displace prior liens, unless the holders pf such liens 
waived them, it was proper for the bankruptcy court to direct that the 
proceeds of property not subject to the deed of trust should be applied 
to the discliarge of the receiver's certiflcates and only the unpaid balance 
of such certiflcates li(iuldated from the jjroceeds of the sale of the proper- 
ty covered by the deed of trust, for any other procédure would glve 
priority to the receiver's debts as to which the lienholders did not waive 
tlieir rights. 

3. Receivebs <S=>128 — Cebtificates — Equitable Estoppel — Waiveb op Liens. 

In such case the fact that one of the beneflciaries under the deed of 
trust and one of the oomijlainauts in suit lu the state court were engaged 
by the receiver to assist him in managing the corporation does not charge 
the lienholders with an iniplied waiver of their lien to an amouut in 
excess of tlie $5,000 consented to. 

4. Bankeuptcy ©=3482(3) — Attoeney's Fees — Rigiit to. 

Where a corporate receiver was appolnted on the ground of Insol- 
vency, and under order of the state court he issued certiflcates, such cer- 
tiflcates were not, the corporation having becn adjudicated an Involun- 
tary bankrupt, liens on the corporate property when it came into the 
bankruptcy court, preventing the allowance out of the proceeds of a 
reasonable fee to the bankrupt's attorney provided for by Bankruptcy 
Act July l, 1898, c. 541, 30 Stat. 544, for ail who dealt with the proceed- 
ings did so with notice that the corporation was subject to the bankruptcy 
laws. 

<g=3Foi other cases aee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

In the matter of the bankrnptcy of the Norwalk Motor Company. 
Pétition by C. G. Smith, receiver of the Norwalk Motor Car Company, 
and others, to review an order of tlie référée, opposed by tlie Shenan- 
doah Valley National Bank of Winchester, Va., and others. From a 
decree affirming the order of the référée, petitioners appeal. Modified. 

H. H. Emmert, of Martinsburg, W. Va. (Downey & Henson and C. 
E. Williams, ail of Martinsburg, W. Va., on the brief), for appellants. 

Stuart W. Walker, of Martinsburg, W. Va. (Faulkner & Kilmer, of 
Martinsburg, W. Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. The Norwalk Motor Car Company, a 
West Virginia corporation, began to manufacture and sell automobiles 
in 1911. On December 26, 1912, it gave its note to the Shenandoah 
Valley National Bank for $20,000, indorsed by G. W. McKown, S. H.. 
McKown, J. M. Rothwell, A. E. Skadden, S. P. Hopkins, and Gray 
Silver, ail of whom were stockliolders or executive officers of the com- 
pany. To secure thèse indorsers, it executed on the same day its deed 
of trust covering a large part of its property. On the 14th of Oc- 
tober, 1914, under a bill brought by G. W. McKown, who was prési- 
dent, and S. P. Hopkins, who was sales manager, as creditors of the 
corporation, the circuit court of Berkeley county, W. Va., appointed 
a receiver of the corporation on the ground of insolvency and directed 
him to continue the business of the company. The order authorized 
the receiver "to purchase such supplies and raw material as may be 
necessary in the course of manufacturing the product of said com- 
pany." It also authorized the receiver, "for the purpose of continuing 
the opération of the factory," "to borrow a sum, not to exceed $5,000, 
and to exécute therefor receiver's certificates, which shall be a first lien 
upon the assets of said company and upon ail the f unds that may corne 
into the hands of said receiver from any source." It appears from the 
recitations of the order that the Shenandoah Valley National Bank 
and the indorsers on the $20,000 note waived any rights they had un- 
der the trust deed "in so far as the aforesaid deed of trust may be a 
prior lien to receiver's certificates which are herein authorized to be 
issued by said receiver." The receiver's certificates were issued and 
the proceeds used for the puipose authorized by the order. The re- 
ceiver contracted debts considerably in excess of the $5,000; but for 
this excess he had no authority to issue certificates. 

On the 9th of February, 1915, the corporation was declared an in- 
voluntary bankrupt, and the property was afterwards sold under the 
orders of the bankruptcy court. The net amount derived from the 
sale of the property covered by the deed of trust, after deducting taxes 
and other expenses admittedly chargeable to this fund, was $3,399.58. 
The net amount derived from the sale of the property not covered by 
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the deed of trust, after deducting taxes and other expenses admittedly 
chargeable to this fund, was $3,059.20. The validity of the receiver's 
certificates issued by the state court was not drawn in question hère or 
in the District Court. The District Court, in affirming the report of 
the référée, held: (1) That the net amount derived from the sale of 
the property not covered by the deed of ti'ust should be applied to the 
payment of the receiver's certificates, and only the unpaid balance of 
the certificates liquidated from the proceeds of the sale of the prop- 
erty covered by the deed of trust, thus excluding from participation 
in the proceeds of the property not covered by the deed of trust the 
debts contracted by the receiver not embraced in the certificates ; and 
(2) that a fee to the attorneys for the bankrupt for services allovi'ed by 
the statute in the involuntary proceedings in bankruptcy should not be 
allowed out of the proceeds of the sale of the property in préférence 
to the certificates of the receiver. 

[1-3] We think the correctness of the first conclusion dépends upon 
the construction of the order of the circuit court for Berkeley county 
appointing the receiver and authorizing the continuance of the business 
and the issuance of the receiver's certificates, and on the terms of the 
waiver of the lien of the trust deed. The rule is that receiver's cer- 
tificates given for the opération of the business of a private corpora- 
tion cannot be made to displace prior liens, unless the holders of such 
liens bave waived them, either expressly or impliedly. The necessity 
for the continued opération of a railroad induced the Suprême Court 
of the United States to hold that a court of chancery having charge of 
railroad property inight authorize the issuance of receiver's certificates 
for operating expenses, which would be a lien prior to the mortgage 
bonds. Wallace v. Loomis, 97 U. S. 146-162, 24 h. Ed. 895 ; Kosdick 
V. Schall, 99 U. S. 285, 25 L. Ed. 339. Though not deciding the point, 
the court indicates in Wood v. Guarantee Trust Co., 128 U. S. 416, 9 
Sup. Ct. 131, 32 L. Ed. 472, that such a power is not to be extended 
to receiverships of industrial corporations. Nothing can be added to 
the reasoning of Judge Caldwell against such authority in case of re- 
ceiver.ships of private corporations in Hanna v. State Trust Co., 70 
Fed. 2, 16 C. C. A. 586, 30 L. R. A. 201. The receiver's certificates 
directed by the order of the state court to be used in the opération of 
this industrial corporation could hâve no efliect to displace the lien of 
the deed of trust beyond the waiver of the lien in their favor to the 
extent of $5,000. The limitation of $5,000 expressed in the waiver 
negatived any inference of consent to the contracting of debts beyond 
that amount. 

Had there been no waiver, it is clear that the property not covered 
by the lien of the trust deed would hâve been liable for the payment 
■of the receiver's certificates issued for debts contracted in opération, 
and the property under the trust deed would not bave been liable. The 
waiver of the lienholders was not in favor of the unsecured creditors 
generally, either of the corporation or of the receiver. It was nothing 
more than an agreement to waive the lien of the mortgage to the ex- 
tent of $5,000 in favor of the holders of the receiver's certificates, and 
did not imply an agreement that unincumbered property should not be 
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first subject to the certificates to the exemption of property under the 
lien. 

It is argued that some, if not ail, of the lienliolders or beneficiaries 
under the deed of trust participated in the application for the receiv- 
ership and knew of the debts contracted by the receiver beyond the cer- 
tificates in the opération of the plant; and hence they should be held 
to hâve assented to his action in contracting the debts not covered by 
the certificates, and that they are therefore estopped from objecting 
to the payment of thèse debts from the mortgaged property. While it 
îs not necessary for us to express an opinion on the point, it may be 
that when a receiver acts within the authority of the orders of the 
court in contracting debts and the lienholders knowing of his contem- 
plated action make no objection, they cannot afterwards be heard to 
say that the debts are not a valid charge upon the property in préfér- 
ence to their hens. In re Erie Lumber Co. (D. C.) 150 Fed. 817; In 
re Benwood Brewing Co. (D. C.) 202 Fed. 326. But in this case, the 
waiver of the bondholders to enable the receiver to carry on the busi- 
ness was for the spécifie amount of $5,000. The order of the court 
specifying that debts to that amount might be contracted and receiver's 
certificates issued therefor in the opération of the plant impHed that 
the debt should not be extended beyond that amount. There is no 
évidence before us sufficient to charge the lienholders with an implied 
waiver of their lien for any greater amount. It is true that S. P. Hop- 
kins, one of the beneficiaries under the deed of trust and one of the 
complainants in the suit in the state court, was employed by the re- 
ceiver as manager of the plant, and he and G. W. McKown, another 
heneficiary under the deed of trust and also a complainant in the state 
court, were interested in the Norwalk Distributing Company which 
undertook to sell the output of the Motor Car. Company under the re- 
ceivership. But this does not prove that thèse parties consented to 
making debts beyond the $5,000 represented by receiver's certificates. 
The District Court properly held that, as between the lienholders and 
the creditors of the receiver, the property not covered by the trust deed 
should be first applied to the payment of the receiver's certificates, and 
that only the balance of the certificates remaining unpaid should be 
chargeable against the property covered by the lien. 

[4] The Bankruptcy Act allows as a claim to be paid before dis- 
tribution to creditors a reasonable attomey's fee for professional serv- 
ices rendered to the bankrupt in, perf orming the duties required of him. 
When the assets came into the bankruptcy court, therefore, the prop- 
erty not covered by any lien was subject to the payment of this fee. 
The question is whether the receiver's certificates issued under au- 
thority of the state court were liens on the property when it came into 
the bankruptcy court which the attorney's fées allowed by law to thé 
bankrupt could not displace. It seems clear they were not such liens. 
When the corporate property was taken over by the state court and a 
receiver appointed on the ground of insolvency, ail who dealt with the 
•court or with the property did so in the face of the records of that 
■court which gave them notice that the corporation might be thrown into 
bankruptcy at any moment. AU proceedings in the state court were. 
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therefore, subject to the risk of bankniptcy and its necessary incidents, 
and one of the necessary incidents of bankruptcy is the allowance ot 
a reasonable attorney's fee to the attorney for services rendered the 
bankrupt in performing the duties required of him. It foUows that 
the attorney's fee for services rendered the bankrupt under the stat- 
ute must be deducted f rom the proceeds of the sale of the unincumbered 
property before applying them to the payment of the receiver's certifi- 
cates. While the précise point hère under considération was not in- 
volved, the principle is apphed in Randolph v. Scruggs, 190 U. S. 533, 
23 Sup. Ct. 710, 47 L. Ed. 1165, In re Standard Fuller's Earth Co. 
(D. C.) 186 Fed. 578, and Paine v. Archer, 233 Fed. 259, 147 C. C. A. 
265. We express no opinion as to the amount of the fee to be allov/ed. 
That is a matter for the District Court, considering the value of the 
services, the amount of the fund, the amount of fées received in the 
State court by the same counsel, and any other circumstances. 

The resuit of our reasoning is that the funds in the hands of the 
court derived from the sale of the unincumbered property should be 
paid first to such counsel fee as may be allowed by the District Court 
to the attorneys of the bankrupt, and then to the certificates issued in 
the State court. The balance of the receiver's certificates remaining un- 
paid should be paid out of the funds in the hands of the court derived 
from the sale of the property covered by the deed of trust. The re- 
mainder of the proceeds of the sale of the property subject to the Hen 
should be applied to the payment of the note held bythe Shenandoah 
National Bank, secured by the trust deed, to^ the exclusion of those 
claiming to be gênerai creditors of the receiver in the state court. 

The decree of the District Court must be modified accordingly. 



SOUTHERN RY. CO. v. BOARD OF COM'RS OF PUBLIC WORKS OF CITY 

OF UNION, S. C. 

(Circuit Court of Appeals, Fourth Circuit. October 9, 1917.) 

No. 1517. 

1. Courts «g^SeeC?) — Précédents — Fédéral Courts — State Statutes. 

ïhe cliarter of a Soutli Carolina raili-oad company déclares tliat, in tlie 
absence of any written contract between tlie company and the owner oi" 
owners of land through vvliieh tlie railroad may be constructed, it shall 
be presumed that tlie land on whleh the railroad may be constructed,. 
together with 100 feet on each side of the center of such road bas beeu 
granted, and the company shall bave good right and title to the same, 
and the right of tbose entitled to the land sball be lost by failure to as- 
sert the same for 10 years after construction. The South Carolina Su- 
prême Court in construlng and glving elïeet to a slmilar provision in other 
railroad charters declared that there was no présomption that the rail- 
road company entered upon the land and constructed its road without a 
written contract, and in order for it to malntain the statutory presump- 
tion it must show afflrmatively that it had no written contract for a right 
of way. Held, that such décisions of the state Suprême Court are bindlng. 
on the fédéral courts, and the lessee of the railroad company cannot ob- 
tain a right of way 100 feet each way from the center of its road, without 

^133 Foi other ca'ses see same topic & KBY-NUMBBR iu ail Key-Numbered Digests & Indexe? 
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an affirmative showing that it entered and coustructed the road without 
a written coutract. 

2. Railboads <§=64(2) — Ohaeters — Construction — Rigiits of Way. 

Under such charter, the right given cannot be asserted until the ab- 
sence of a written contract is shown, that being a condition to the asser- 
tion of the right, and it Is no objection that the railroad Company assert- 
ing the right is requlred to prove a négative. 

3. Railroads ©=82(2) — Right of Way — Occupation. 

The opération of a railroad slnce 1847, the year it was ehartered, vvhere 
it dld not continnously occupy as a part of its right of way a strip of 
land 100 feet on either side from the ceuter of the road, will not estab- 
lish the company's right to snch strip ; its charter declaring that, in event 
the railroad coinpany should enter without a written contract, it should 
be entitled to such right of way. 

4. Appeal and Ereob <S=>1046(1) — Review — Habmless Eeeoe — Tbansfeb of 

Cause. 

Where plalntitf was in no event entitled to relief, the déniai of its mo- 
tion to transfer the cause to the equity docket and trial with a jury was 
not prejudicial error, neeessitating reversai, for the resuit would hâve been 
the same. 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville ; Joseph T. Johnson, Judge. 

Action by the Southern Railway Company against the Board of Com- 
missioners of Public Works of the City of Union, S. C. There was 
a judgment for défendant, and plaintifï brings error. Affirmed. 

C. P. Sanders, of Spartanburg, S. C. (Sanders & De Pass, of Spar- 
tanburg, S. C, on the brief), for plaintifï in error. 

Macbeth Young, of Union, S. C, H. J. Haynsworth, of Greenville, 

5. C, and P. D. Barron, of Union, S. C. (S. Means Beaty, of Union, 
S. C, on the brief), for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

WOODS, Circuit Judge. In this action for injunction and damages 
the Southern Railway Company allèges that it has a right of way 
through the city of Union, S. C, of 100 feet in width on each side of 
its main track, and that the board of public works of that city has diig 
up the soil, built houses and fences, and set up hedges thereon, claim- 
ing that it was entitled to the use and occupation of the portion of the 
right of way so used to the exclusion of the plaintifï therefrom. The 
board of public works in their answer denied that the lands used and 
the buildings erected by it are embraced in the right of way of the de- 
fendant. The cause having been docketed as a law case, plaintiff's 
counsel moved to transfer it to the equity docket for trial. The mo- 
tion was denied and the trial took place before a jury. At the conclu- 
sion of the évidence in response to motions from both sides for the 
direction of a verdict, the jury were instructed to fînd a verdict for 
the défendant, and judgment was entered accordingly. 

[1] The Southern Railway Companj', as lessee, is successor to ail 
the rights of the Spartanburg & Union Railroad Company, ehartered 
in 1847. The claim to the right of way of 100 feet in width, including 

<g=3Foi other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the land in controversy, dépends on the followîng provision in the char- 
ter of the Spartanburg & Union Raihoad Company : 

"Sec. XI. That in the absence of auy wrltten contract hetween tlie said 
conipany and tlne owner or owners of land, through whieh the sald railroad 
may be constructed, in relation to sald land, it shall be presumed that the 
land upon whieh the sald railroad may be constructed, together with one 
liundred feet on each side of the center of sald road, has been granted to the 
said conipany by the owner or owners thereof, and the said company shall 
bave good rlght and title to the same (and shall bave, hold and enjoy the 
same) unto them and thcir successors, so long as the same mny be used only 
for the purpose of the said road and no longer, unless the pi^rson or persons 
to whora any right or title of such lands, tenements or hereditainents descend 
'or corne shall prosecute the same within ten years next after the construc- 
tion of such part or portion of the said road as may be constructed upon 
the lands of the person or persons so having or acquiring such right to the 
title as aforesaid, and if any person or persons to whom any right or title 
to such lands, tenenients or hereditaments belong or shall hereafter descend 
or come, do not prosecute the same within five years next after the construc- 
tion of tlie part of the said road upon the lands of the person or persons so 
having or acquiring such right or title as aforesaid, then he or they and 
ail claimiug under him or them shall be forever barred to recover the same." 

The plaintiff introduced no évidence tending tO' show that there was 
no written contract for a right of way between the Spartanburg & 
Union Railroad Company, or any successor to its rights, with the 
owner or owners of land in the town of Union through whieh the rail- 
road was constructed. Nor did it prove that the owner of the land 
whieh the board of public works hâve occupied by building and oth- 
erwise owned any land through whieh the railroad was constructed. 

The South Carolina Suprême Court, in construing and giving efïect 
to provisions in railroad charters like that above quoted, has held that 
there was no presumption that the railroad company entered upon land 
and constructed its road without a written contract, and that, theref ore, 
in order for it to claim the statutory presumption of a grant to it 100 
feet in width on each side of the road, it is necessary for it to show 
affirmatively that it had no written contract for a right of way. The 
reason for this conclusion is thus stated in Atlantic C. L. R. R. Co. 
V. Dawes, 103 S. C. 507, 88 S. E. 286 : 

"In the absence of a contract, the presumption is that they acquire what 
statute pro\-ides for subject to the exceptions. If they hâve a contract, it is 
in thelr possession, and whether there is one or not they know better than 
any one else. Suppose there was a contract in this case between the predeces- 
sors of both parties, and It was for less than what the charter provides for 
and they failed to record it. It would be preposterous to allow the plaintiff to 
rln-ow it away, and claim under the statute, and acquire more than it is en- 
tltled to. ^Vllether they bave a contract or not, they know, or should know, 
or they could soon ascertain." 

See Carolina & N. W. Ry. Co. v. Ford, 105 S. C. 80, 89 S. E. 809. 

If thèse décisions of the state court are controlling, it would follow 
that the plaintiff failed to discharge the burden whieh was upon it of 
showing- that it had no written contract and that its right of way em- 
braced the property whieh the défendant is occupying and using, and 
theref ore its claim for injunction and damages would fail. 

We are unable to take the view that thèse décisions of the state court 
are nothing more than ordinary statements of a rule of évidence not 
246 F.— 25 
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binding on a fédéral court in an équitable action for injunction. They 
are adjudications by the highest state court as to the meaning of a 
State statute, in that they hold that the statute allows to a railroad Com- 
pany the benefit of any presumption of a right of way 200 feet in width 
only when it establishes as a condition précèdent that it constructed its 
road without a written contract for a right of way. The meaning 
thus given to the statute by the state court is binding on ail fédéral 
courts. Bûcher v. Cheshire R. R. Co., 125 U. S. 555-582, 8 Sup. Ct. 
974, 31 L. Ed. 795. 

[2] But, if the construction of the statute were open, it seems to 
us évident that since the right conferred by the statute cannot arise 
until the condition upon which it dépends has been met, the assertion 
of the right in an action of injunction must fail unless the condition 
of absence of a written contract is first proved. It is no valid objec- 
tion that the plaintiff is required to prove a négative. Chamberlayne 
on Evidence, § 979. 

[3] Nor does the opération of the railroad since 1847, the date of 
the charter, help the plaintiff. It is true that the original existence of 
a right at some remote time in the past is presumed when it has been 
continuously asserted by affirmative action for twenty years. But in 
this case no continuons occupation of the land in dispute by the rail- 
road, or any other acts showing active assertion of right, were proved. 
On the contrary, the évidence tends to show that the railroad company 
acquiesced in the occupancy of the land in dispute by the défendants 
and their predecessors in title, and encouraged them to construct ex- 
pensive buildings and place other improvements on the property, which 
it had every reason to know would not hâve been placed there, had it 
asserted a right to hâve them removed at its discrétion. The plain- 
tiff's case failed for lack of évidence that its predecessor in title had 
no written contract for the right of way. This conclusion renders un- 
necessary the considération of the défenses of lâches, abandonment, ad- 
verse possession, and the question of the competency of the testimony 
objected to. 

[4] It was earnestly insisted in the argument that the District Court 
was in error in refusing the motion of the plaintiff to transf er the cause 
to the equity docket and in trying it with a jury. Even if the District 
Court committed error in this respect, the judgment could not be re- 
versed on that ground, because, if it had been tried on the equity side, 
the resuit must necessarily hâve been a decree for the défendant, which 
would hâve been the same practical resuit as a direction of a verdict 
for the défendant on the law side. Under the peculiar circumstances 
of this case, therefore, the question is purely académie and does not 
require discussion or décision. 

Plaintiff did not ask to hâve the suit dismissed or to discontinue it, 
and cannot complain that the court directed a verdict in response te 
requests for a peremptory instruction f rom both sides, 

AfRrmed. 
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BLALOCK, Collecter of Internai Kevenue, v. GEORGIA RY. & ELECTRIC CO. 

(Circuit Court of Appeals, Fifth Circuit. November 7, 1917.) 

No. 3005. 

1. Intebnal Rkvenue <®=>9 — Cori'oeations — Ooeporatb Income Taxes. 

Under Corporation Tax Act Aug. 5, 1909, c. 6, 36 Stat. 112, a corporation 
organized for profit and cjirrying on or doing business Is liable to a tax 
équivalent to 1 per cent, on its entire net income over and above $5,000 
received by it from ail sources during sucli year. 

2. Intebnal Revknue <®=>9 — Coepobate Taxation — Liabilitt. 

Plaintiff corporation, by a lease autborized by Its stockholders and 
those of the Icssee Company, demised ail of its property to the lessee cor- 
poration ; the lease contalning a covenant whereby the lessee agreed 
with plaintiff, for the benefit of its shareholders, to pay to such share- 
holders quarterly sams or dividends, the sums or dividends to be paid 
ou dates stated each year during the terms of the lease to the persons 
registered as holders of such shares on the tenth day preeeding each 
date for payment. Pursuant to a stipulation In the lease, the agreement 
under the seal of the lessee company was indorsed on the certiflcates of 
the capital stock of plalntifC company. Eeld that, while a corporation is 
a purely artificial person and its shareholders are the real parties inter- 
ested, yet as the excise tax of 1 per cent, on the net Income of corpora- 
tions over and above $5,000 received from ail sources Imposed by corpora- 
tion Tax Act, 1909, is a charge made for the exercise of the franchise of 
doing business in a corporate capacity, the rent payments must be deemed 
Income of the plaintiff corporation subjeet to taxation, though paid dircct- 
ly to the shareholders; the lessee company merely relieving plaintiff of 
the duty of distribution. 

In Error to the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

Action by the Georgia Railway & Electric Company against A. O. 
Blalock, Collector of Internai Revenue for the District of Georgia. 
There was a judgment for plaintiff, and défendant brings error. Rê- 
ver sed. 

Hooper Alexander, U. S. Atty., of Atlanta, Ga., for plaintiff in er- 
ror. 

Walter T. Colquitt and Ben J. Conyers, both of Atlanta, Ga., for 
défendant in error. 

Before WAEKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1] The défendant in error, a corpo- 
ration organized for profit, by carrying on or doing business in Geor- 
gia in the year 1912, subjected itself to liability to pay the tax pro- 
vided for by the Corporation Tax Act of 1909, "équivalent to one pei 
centum upon the entire net income over and above five thousand dol- 
lars received by it from ail sources during such year." Blalock v. 
Georgia Railway & Electric Co., 228 Fed. 296, 142 C. C. A. 588, Ann 
Cas. 1917A, 679, Comp. Stat. 1913, § 6300 et seq. 

[2] The pending writ of error présents for review rulings of the 
trial court to the efïect that amounts paid during that year by the cor- 

^=3Foi other cases see sam« toplc & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexe» 
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poration's lessee directly to the corporation's stockholders as rent stip- 
ulated for in a lease by the corporation of its property, wliich went 
into effect on March 18, 1912, was net income of the lessor corpo- 
ration within the meaning of the statute mentioned, and was to be ex- 
cluded from considération in ascertaining the amount of the tax for 
which the corporation was liable. Thèse ruHngs were based upon pro- 
visions of the lease now to be mentioned. 

The lease, after providing for the payment by the lessee of sundry 
amounts, including taxes, the expenses of insuring and maintaining 
the leased property, outlays for additional property, interest on the 
lessor's debts, and debts and obligations other than the principal of 
specified bonds issued by the lessor, which but for the lease would 
hâve been payable by the lessor, contained provisions whereby the les- 
see covenanted with the lessor, "for the benefit of the shareholders 
for the time being of the lessor, that it will pay to the said sharehold- 
ers, respectively, as and for rent hereunder, without any déduction for 
tax or taxes which the lessor or the lessee may be required to pay or 
to retain therefrom," etc., specified "quarterly sums or dividends" of a 
named per cent, of the lessor's capital stock, "the said sums or div- 
idends tobe paid on" dates stated "in each year during the term of this 
lease to the persons registered as holders of the said shares on the 
tenth day next preceding each day for such payment." The lease con- 
tained a stipulation by which the lessee bound itself to indorse upon 
the certificates of the capital stock of the lessor an agrêement, under 
the seal of the lessee, signed by its duly authorized officer substantially 
in a form which was set out, which form, after reciting the making of 
the lease and its above-mentioned provisions for the payment of quar- 
terly sums or dividends states that the lessee "agrées with the said 
registered holder of the within mentioned shares to pay the said div- 
idends accordingly and to enter into a like agrêement with every 
holder of the said shares to whom a new certificate shall be issued, and 
to indorse such agrêement upon every such certificate." The lease was 
authorized by the stockholders of the lessor and lessee companies, 
and was duly executed pursuant to authority so conferred, and on 
March 18, 1912, ail of the property and assets of ail kinds of the lessor 
corporation called for by the lease were delivered to the lessee in ac- 
cordance with the terms of the lease, and during the remainder of that 
year the lessee complied with the stipulations above mentioned. 

A resuit of the lease was to make each stipulated installment of net 
rent payable to those who were stockholders of the lessor corpora- 
tion when that installment was due, in proportion to their then re- 
spective holdings of stock, instead of to the lessor corporation itself. 
We do not think that what was donc amounted to an assignment by the 
lessor to those who were its stockholders when the lease was made of 
proportionate shares of the net rent to accrue in the future. If there 
had been such an assignment, any assignée would hâve had the power 
of disposing of his share of the rent without disposing of his share 
as a stockholder in the rented property. It plainly appears that this 
was not contemplated. By the explicit terms of the lease the install- 
ments of rent were made payable "to the persons registered as hold- 
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ers of said shares on the teiith day next preceding each day for such 
pa3'ment." There was no assignment having the effect of a severance 
or séparation of the bénéficiai ownership of the rent to accrue from 
the bénéficiai ownership of the rented property. The bénéficiai own- 
ership of both continued in those who at any given time were the 
stockholders of the lessor corporation. 

A business corporation in many respects is like a trading copartner- 
ship. Each is an association formed by its members for pecuniary 
gain. In the one case, as well as in the other, gains or income accru- 
ing from the conduct of the business, or from the property owned by 
the association, inure to the benefit of its members. The law, by 
permitting the association to be made a corporation, enables the as- 
sociated members to secure for themselves the benefits of defined and 
limitecl responsibility, and at the same time the exécution of the pur- 
poses for which they are associated by means of an artificial being, 
changes in the membership of which cause no break in the continuity 
of its existence and are without effect upon its capacity to act, with- 
in the scope of the powers conferred by its charter, as a natural per- 
son. The excise tax provided for by the above-quoted statute is a 
charge made for the exercise or enjoyment of the privilège or fran- 
chise of doing business in a corporate capacity. The real beneficiaries 
of that privilège or franchise are the stockholders, not the artificial 
légal entity, which is incapable of itself enjoying the pecuniary gain 
which is the object of its existence. Due récognition and effect may 
be given to the fact that a business corporation has a légal existence 
separate from that of its members or stockholders, without ignoring 
or denying effect to the obvions fact that its stockholders are the 
real beneficiaries of its existence and activities, and that such a cor- 
poration is but performing one of its normal functions when it makes 
provision for a ratable distribution among its stockholders of net gains 
accrued, whatever may be the forin such a provision assumes. 

The annual tax required to be paid by the corporation is "one per 
centum upon the entire net income over and above five thousand dol- 
lars received by it from ail sources during such year." Is net rent 
paid for the use of corporate property made any the less corporate 
income received by the corporation, within the meaning of the pro- 
vision just quoted, by the circumstance that, pursuant to a provision 
of the corporation's lease under which the rent is payable, it is paid 
to the corporation's then registered stockholders in amounts propor- 
tionate to their respective holdings of stock, instead of in a lump 
sum to the corporation itself? We think not. Rents accruing and 
paid for the use of partnership property are not made any the less 
partnership income by being made payable to the several partners in 
proportion to their respective shares or interests in the firm at the 
time the payment is made. There is no such différence between a 
partnership and a corporation as to require a différent conclusion 
when the only différence is that the récipients of the payment are the 
stockholders of a corporation instead of the members of a partner- 
ship. 

The différence between the way the rent under the lease hère in 
question was paid and the way the same aggregate amounts would 
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have been paid, if the lease had made the installments payable to the 
corporation itself, is one of method and net of substance. Where the 
circumstances of a corporation are such that it can and does adopt the 
policy of distributing among its stockholders as promptly as prac- 
ticable net income accruing from the corporate business or property, 
an arrangement vvhereby its debtor, who contributes the whole or a 
part of this income, makes the desired distribution of it among tlie cor- 
poration's stockholders amounts to no more than the corporation pro- 
curing its debtor to render a service for it; the net resuit being that 
the debtor, instead of remitting or paying what it owes direct to the 
créditer, makes the payment to others as directed by the créditer. 
A créditer as truly receives payment of what is due him when, pur- 
suant to his direction, the debtor makes payment to another, as he 
does when payment is made directly to himself . 

Nothing in the language of the statute indicates an intention to make 
the liability of the corporation to pay the prescribed tax dépendent 
upon the présence or absence of such a distinction, without a substan- 
tial différence, as exists between the receipt by the corporation itself 
of net income accruing from its business or property and the receipt of 
the same income by the corporation's stockholders as such, for whose 
benefit alone the corporation would hâve been acting, if it had re- 
ceived the income. The terms of the statute are not such as to require 
that it be given a meaning that would invite and make easy évasions 
of its provisions. The f act that the making of the défendant in error's 
lease was unaccompanied by an intention to évade payment of the tax 
in question is not material. Though such intention did not exist, a 
compliance with the provision goveming the manner of paying the 
net rent as it accrued was without effect upon the corporation's lia- 
bility to pay the prescribed tax, measured by what was really net 
income over $5,000 received by it within the meaning of the statute. 

The conclusion is that the above-mentioned rulings of the trial 
court were erroneous. Similar conclusions, based on states of fact 
not essentially différent from that disclosed in the instant case, were 
reached in the cases of Rensselaer & S. R. Co. v. Irwin (D. C.) 239 
Fed. 739, and Andersen v. Morris & E. Co., 216 Fed. 83, 132 C. C. A. 
327. 

The judgment under review is reversed. 



GEORGTA RAILROAD BANK v. KOPPEL et al. 

In re ROSKNTHAL. 

(Circuit Court of Appeals, Mfth Circuit. October 22, 1917.) 

îs'o. 3020. 

1. MoRTOAGES <S=3l71(4) — Record — Effect. 

Under Civ. Code S. C. 1912, § 3542, declarins that ail deeds to land, ail 
trust deeds, or instruments in writing conveying either real or Personal 
estate and creating u trust or trusts in regard to such property, or charg- 
ing or iucmnbering the sanie, as well as ail mortgiiges, or instruments in 

<g:=5For otber cases seo same topic & KBY-NUMBEK in ail Key-Numbered Digests & Indexes 
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writing in the nature of a mortgage of any proporty, n r.l or personal, 
shall be valid, so as to affect from tlie time of delivery or- exécution. the 
rights of subséquent creditors, wliether lien creditors, or simple eontract 
creditors, or purchasers for valuable considération vvitliout notice, only 
when recorded witliin 10 days from the tinie of such delivery or exécu- 
tion, the fact that a written instrument in the nature of a mortgage was 
actually transcribed in the records of the county where the land was 
located is of no etïect, and gives no constructive notice, where the instru- 
ment was not proven or acUnowledged, so as to entitle it to recordation. 

2. MOETGAGES (g=>173 RECORD — INSTRUMENTS IN NATURE OF MORTGAQE. 

Where the owner of a bond for title to land in South Carolina assigned 
the same to a bank, and thereafter such bank, in considération of the 
payment of the owner's indebtedness by the claimant bank, together with 
the owner, assigned the bond for title to socure to the claimant bank the 
repayment of the sums advanced, the assignment of the bond for title, 
being in writing, was an instrument in the nature of a mortgage, and un- 
der Civ. Code S. C. 1012, § .3542, was ineffective as against subséquent 
creditors and purchasers for a valuable considération without notice, 
where not duly recorded within 10 days after exécution or delivery. 

Pétition to Superintend and Revise Proceedings of the District 
Court of the United States for the Southern District of Georgia; 
William Wallace Lambdin, Judge. 

In the matter of the Bankruptcy of A. Rosenthal. On pétition of L,. 
Koppel and Albert G. Ingram, trustée, to review an order of the référée 
allowing the claim of the Georgia Railroad Bank as a secured claim, 
the order was reversed and set aside (238 Fed. 597), and the claimant 
bank pétitions to superintend and revise. Affirmed. 

Bryan Cumming, C. H. Cohen, and R. S. Cohen, ail of Augusta, Ga. 
(Cumming & Harper, of Augusta, Ga., on the brief), for petitioner. 

Samuel H. Myers and P. C. O'Gorman, both of Augusta, Ga. (Ham- 
ilton Phinizy, of Augusta, Ga., on the brief), for respondents. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. A. Rosenthal was adjudged a bankrupt in 
August, 1913. The Georgia Railroad jjank filed its claim as a secured 
creditor to the amount of $14,950, setting out, among other securities, 
that which becomes the subject-matter of this proceeding. L,. Koppel, 
an unsecured creditor, filed a pétition, alleging that the trustée had re- 
fused to proceed, and attacked the validity of the claim of the Georgia 
Railroad Bank as to such security. The référée held for the bank, 
and an appeal was taken to the United States District Court for the 
Southern District of Georgia, where the ruling was reversed. The 
judgment is before this court for review. 

One Mealing, on July 3, 1911, executed to Rosenthal a bond for title 
to land in Aiken county, S. C. ; the condition of the bond being that, 
upon the payment of $2,000 in the manner indicated, with interest, 
Mealing would exécute a conveyance in fee simple, the payée of the 
bond obligating himself to pay taxes, and the bond providing that, in 
the event of nonpayment of purchase price, Mealing would be dis- 
charged from ail liability to exécute the deed, or, at his option, might 

(gs»PoI otlier cases see same toplc & KBY-NUMBBR in aU Key-Numberea Digests & Indexes 
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enforce the payment of the purchase money. On May 16, 1912, Ros- 
enthal executed to the National Bank of Augusta a tranïfer or assign- 
ment of ail his right, title, and interest in and under the bond; this 
assignment being indorsed thereon. On July 25, 1912, the National 
Bank of Augusta, in considération of the payment by the Georgia 
Railroad Bank of the indebtedness of Rosenthal to the National Bank 
of Augusta, joined by Rosenthal, "to secure the Georgia Railroad 
Bank in the repayment of the sum so advanced for his benefit, as well 
as for the purpose of securing any and ail other indebtedness he may 
at any time owe to the said Georgia Railroad Bank," assigned to that 
bank ail the right, title, and interest of the National Bank of Augusta 
and of Rosenthal in the bond for title. 

[1] Under the laws of the state of South Carolina: 

"Ail deeds of conveyance of lands, tenements or hereditaments, either in 
fee simple or for life ; ail deeds of trust or instruments in writing, conveylns 
either real or Personal estate, and creating a trust or trusts in regard to 
such property, or cliarging or enonmbering the same ; ail mortgages or in- 
struments in writing in the nature of a mortgage of any property, real or 
liersonal, * * * shall be valid so as to afCect from the time of sueh de- 
livery or exécution the rlghts of subséquent creditors (whother lien credltors 
or simple contract credltors) or purchasers for valuable considération with- 
out notice, only when recorded within ten days from the time of such delivery 
or exécution in the oflice of the register of mesne conveyances or clerk of 
court of the county where the proi>erty affected thereby is situated in the 
case of real estate, and in the case of personal property of the county where 
the owner of said property résides." Civ. Code 1912, § 3542. 

In order to become effective against a subséquent creditor, ail in- 
struments in writing charging or incumbering real or personal es- 
tate, or in the nature of a mortgage of any property, real or personal, 
must be recorded within ten days in the proper county office. Wheth- 
er or not the bond for title was properly recorded is unimportant, so 
far as this controversy is concerned. The assignment to the National 
Bank of Augusta was not so proved or acknowledged as to entitle it to 
record ; and this is also true of the instrument executed by the Na- 
tional Bank of Augusta and Rosenthal to the Georgia Railroad Bank. 

If the latter instrument is an instrument in the nature of a mort- 
gage, or if it charged or incumbered any personal or real estate, and 
if it was not, within the 10 days provided by law, properly recorded 
in Aiken county, S. C, it is ineffective as to subséquent creditors of 
Rosenthal. The circumstance that it was actually transcribed in the 
records of the county in no way affects the légal proposition involved. 
If the parties at interest had actually seen the record of the instru- 
ment, they would hâve been put upon notice of its existence; but the 
constructive notice resulting from the record of an instrument foUows 
only when it is entitled to record. 

[2] The only question which seems then to arise is whether or not 
the instrument executed by the National Bank of Augusta and by A. 
Rosenthal was "an instrument in the nature of a mortgage," or 
"charged or incumbered" real or personal estate. The instrument dé- 
clares its purpose and effect. It recites : 

"And tlie said Adolpli Rosenthal. in considération of the payment of said 
indebtedness, and to botter secure the Georgia Kallroad Bank the repayment 
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of the sum so advanced for his benefit, a* well as for the purpose of securliig; 
any and ail other indebtedness he may at auy time owe to said Georgia Rail- 
road Bank, hereby transfers ail the right, title, and Interest * * * of said 
Adolpb Rosenthal in and to a certain bond hereto attached." 

The bond attached was a bond for title describing the land to be con- 
veyed. The purpose of the instrument is made perfectly clear by its 
terms. The transfer of Ihe rights of Rosenthal is effected, but it is for 
a spécifie purpose indicated; that is, to secure the Georgia Railroad 
Bank in the payment of his indebtedness to the bank. The légal efïect 
of a payment of the indebtedness is to replace in Rosenthal his interest 
in the land incumbered. A légal conséquence of a f ailure on the part 
of Rosenthal to pay the indebtedness is the right of the Georgia Rail- 
road Bank to foreclose the lien on the land created by the instrument 
executed by the National Bank of Augusta and by Rosenthal. The 
instrument is in the nature of a mortgage, because it is the conveyance 
of an interest in land for the purpose of securing a debt, because the 
payment of the debt will replace the title, and because, in case of a 
failure to pay the debt, the transférée will hâve ail the rights of a mort- 
gagee. It is hard to conceive an instrument, not in fact a mortgage, 
being more "in the nature of a mortgage" than the one under consid- 
ération. It also, of course, charges and incumbers the land. 

It is insisted by petitioner that the conclusion reached is in con- 
flict with the ruling in Re Floyd & Hayes (D. G.) 225 Fed. 262. In 
that case the question was whether or not certain assignments of notes, 
mortgages, and open accounts by Floyd & Hayes to the American 
Agricultural Chemical Company should hâve been recorded to enable 
the Chemical Company to claim the proceeds thereof against the trus- 
tée in bankruptcy of Floyd & Hayes. The référée held that it was 
not necessary, under the laws of South Carolina, to record assignments 
of notes and mortgages, and the claim of the Chemical Company was 
sustained. He held, however, that transfers of open accounts should 
hâve been recorded, predicating his décision upon Townsend v. Ashe- 
poo Fertilizer Co., 212 Fed. 97, 128 G. G. A. 613. In disposing of the 
case the District Court said that the décision would dépend upon the 
question whether the ruling of the Suprême Court of South Carolina 
in Bank v. Greenville, or the décision of the Circuit Court of Appeals 
of the Fourth Circuit in Townsend v. Ashepoo Fertilizer Co. is held to 
be controUing. The District Court thereupon decided that, unless some 
fédéral question was involved, the interprétation placed upon the state 
statute by the highest state court would be binding upon the fédéral 
courts, and finally held that under the recording act, as interpreted by 
the Suprême Court of that state, réservations of title of notes and ac- 
counts taken in payment of personal property in which title was re- 
served until sale to a third person, and assignments of choses in ac- 
tion, were not required to be recorded to be valid against subséquent 
creditors. This ruling was affirmed by the Circuit Court of Appeals 
for the Fourth Circuit in Ward v. American Agricultural Chemical 
Co., 232 Fed. 119, 146 G. C. A. 311. 

We do not reach a conclusion in conflict with the décision in Ward 
V. American Agricultural Chemical Co. Neither a réservation of title 
nor the assignment of a chose in action is involved. By the execu- 
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tion of the bond for title, Rosenthal acquired an interest in and an 
équitable title to land. Certainly this was the case v/hen he took pos- 
session and began to exercise other rights and began to discharge du- 
ties of ownership. This real property was a proper subject for a 
mortgage, and the owner executed that which could properly be called 
a mortgage, and which was certainly in the "nature" of a mortgage. 
The instrument was also "an instrument in writing" "charging or in- 
cumbering" "real or personal estate." 

The préférence of the Georgia Railroad Bank is properly rejected. 
The judgment is affirmed. 



DUNSCOMB V. CHICAGO, B. & Q. R. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1917.) 

No. 2370. 

1. JunOMENT ©=692 — OONCLUSIVENERS — PERSONS CoXCLUDED. 

Plalntiff's father, a résident of Ontario, died prior to plnintifC's birth, 
leaving a will, wliereliy lie devisod and l)e(|uoatlied to liis widow, plain- 
tlff's mother, for life tlie income froui ail his real and personal estate, 
remainder over to any ehild or cliUdieu of the marriage. The will ap- 
poiuted a résident of the city of l'hiladelphla trustée, authorizing him to 
coUect and receive and pay over the liiconie of tlie trust property. A 
portion of the trust property was in shares of the capital stocli of de- 
fendant railroad company. After the widow's remarriage, the trustée 
with her consent dlsposed of sueli shares of stocli and died shortly there- 
after, havlng mlsapplied the trust property, only a small portion of 
which was recovered. A eopy of the will aud codicil had been lodged 
wlth the defendant's transfer agent. After the trustee's death, suit was 
instituted in Ontario agalnst his administrator for tlie appointmeut ol 
a new trustée. Complainant, the infant child of testator, being niade a 
party défendant, appeared by guardiau ad litem. An order was entered 
appolntlng a trust company as trustée to collect, and shortly thereafter 
on pétition of the guardlan ad litem, as well as the trustée, an action 
was instituted in the state courts of New York to impeach the transfer 
by the original trustée of the capital stoclv of défendant railroad com- 
pany. Judgment in such litigation was fliially rendered for défendant 
and its transfer agent who was joined In that action. }leld, that as 
complainant was the only person ultimately interested, and as the New 
Yorli litigation was had on the pétition of his guardlan ad litem, the 
guardiau ad litem subsequently participating therein, the judgment Is 
binding on complainant, though he was not a party. 

2. Equity <S=»72(1) — Surrs— LACHES. 

In such case, where complainant was 22 years of âge when the New 
Yorli litigation was finally terminated adversely to him, and he waited 
nearly 11 years before fillng a bill agalnst défendant, and such bill was 
dismissed 8 years thereafter for want of prosecution, a bill fiied nearly a 
year thereafter by complainant cornes too late and will be dismissed on 
account of lâches ; it appearing that a trust settlenient was made between 
complainant and his mother on his pétition about 13 years before the 
flling of the last bill, and that the complainant during ail the intérim had 
not been under any disability, this being particularly true as any right of 
défendant agalnst Its transfer agent who was the only one at fault had 
been long since lost by limitations. 

(gssjFot ottter cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Eastern 
Division of tlie Northern District of Illinois. 

Bill by George Hoyles Dunscomb against the Chicago, Burlington & 
Quincy Railroad Company. From a decree dismissing the bill, com- 
plainant appeals. Affirmed. 

The material facts appear by stipulation. June 14, 1870, George Hoyles 
Dunscomb of the Province of Ontario, Canada, marrled llarriet C. Gore. 
Appellant, born May 31, 1871, is the only issue of the inarriage. Tb" father 
(lied March 21, 18T1, leaving a will dated December 14, 1870, in which he be- 
queathed to his wife 100 shares of stock in appellee, an Illinois corporation, 
and other stocks and bonds, and making bequests of cash and chattels to 
various other persons, with reslduary bequest of his property to the children 
of a brother, and appointing his wife and the brother as executors. There was 
a codicil of same date as the will, as foUows: 

"In the event of my having issue by niy wife, Harriet Catherine Dunscomb, 
I give, devise and bequeath to my sald wife, for the term of her natural life, 
the Ineome from ail the real and Personal estate that I may die possessed 
of, and on her death I give and bequeath said real and personal estate to 
the chlld or children of our marrlage now living, or who may be living at 
the time of my death, or born after my death, to be divided equally among 
them share and share alike. 

"ïhe real and personal estate to be reallzed by my trustée either at 
public or private sale, vvhichever may In the discrétion of the said trustée be 
deemed best for the interest of my estate, at the death of my wife and divided 
among the issue of my marrlage as above dlrected. 

"And I do appoint Charles H. Muirheid, of the city of Philadelphla, in the 
State of Pennsylvania, in the United States of America as trustée under this 
my will to coUect and receive and pay over the ineome of the trust estate, 
therein comprised, to my wife if she survives nie, during her life, and at her 
death to dispose the said real and Personal estate as aVwve directed. 

"And I bequeath to the said Charles H. Muirheid for his services as trustée 
the usual commission." 

The will and codicil were duly probated In and according to the law of 
Ontario, and the wife was appolnted sole executrix ; the brother declining to 
act. 

Among the assets of the estate were 261 shares of stock in appellee railroad 
Company. The stock certificates therefor were assigned and surrendered by 
the executrix, and in pursuance were duly transferred by the National Bank 
of Commerce of New York, the transfer agent of the railroad company, to 
"Charles H. Muirheid, trustée for Harriet C. Dunscomb under the will of 
George H. Dunscomb," and new certificates of stock Issued by the bank to 
Muirheid in his stated capacity ; a copy of the will and codicil having been 
lodged with the transfer agent bank as évidence of the right of the executrix 
to assîgn the stock. While Muirheid so held the stock, the railroad Com- 
pany declared two stock dividends amounting on this stock to 13 and 21 
shares, for which certificates were issued to Muirheid as such trustée. The 
market value of the stock fluctuated greatly between 1872 and 1877, at one 
tIme being as high as 143, the lowest point being 78. The trend was generally 
downward. 

The widow marrled one Hunt, and they went for a time to England to réside. 
July 3, 1877, after correspondence between her and Muirheid, which showed a 
désire and consent on her part to hâve the railroad stock sold and its proceeds 
Invested by Muirheid In more stable securlty, a sale was made at the then 
market price, of slightly below par, and the proceeds invested by the trustée 
In Interest-bearing mortgages on Philadelphla real estate, which were consider- 
ed good, and for about five years thereafter the Interest on the mortgages 
was pald to Mrs. Hunt. The transfer agent accepted surrender, and canceled 
the certificates of this stock so standing in the name of the trustée, and issued 
new certificates to his vendees. The record shows that thereafter and down 
to 1900 the market value of the stock continued to fluctuate, going as high aa 
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14914 and as low as So^^. Subsequently Muirheld used the mortRa^os, as 
well as other property belonsing to the trust estate, for his own puryioses. In 
1883, Muirheid died leaving his estate whoUy insolvent, and but a small part 
of the trust estate so misapplied was ever recovered. 

lu 1883, Mrs. Ilunt, theu residins in Ontario, broiight suit tliere in chancery 
against Mulrheid's admiiiistrator, Sliarp, for tlie appointment of a new trustée 
for her deceased husband's estate; her then Infant son being made a party 
défendant. The infant appeared by duly appolnted guardian ad litem, and 
an order was entered appointing the Toronto General Trusts Company, a 
Canadlan corporation, as trustée to collect. Shortly thereafter, on petitlo]i of 
the guardian ad litem, as well as of the trusts conipany, the court iippointed 
the trusts company as trustée generally, and authorized the sale of certain 
railroad and other bonds whlch were yet remaining in the trust estate, and 
the investment of the proceeds in real estate niortgages. It appears that the 
securit'ies which came so into the new trustee's hands, and were sold under 
such order, and the proceeds Invested pursuant thereto, reallzed $12,750.19. 

In the same proceeding, upon pétition of the trust conipany and the guardian 
ad litem, the chaneellor, on June 30, 1883, caused entry to be made upon his 
minute boolî that in his opinion suit should be tal^en by the Infant, in the 
proper court, to impeach the transfer by trustée Muirheld of the railroad 
stocli, and to take advlce on iirospect of success of such suit. It was stated in 
the eutry that thls would involve the expense of a vlsit of the guardian ad 
litem to the United States, which expense shall be borne by the trust estate. 

Pursuant to the advice obtained and to such direction of the Chancery Court 
of Ontario, the trusts company as trustée of the estate of Dunscomb, deceased, 
brouglit suit July 6, 1883, in the Suprême Court of New ïork against the 
railroad company (appellee hère) and the National Banli of Commerce of 
New York, to compel restoration of the railroad stock so sold by trustée 
Muirheid, and transferred by tlie bank, and an accounting for the divldeuds 
which had theretofore l>een declared on the stock, and, if it was impossible to 
restore or transfer the stock, theu to compel payment of its value to the trustée. 
It appears that the guardian of the infant was also a gênerai officer of the 
trusts company, and that prior to the institution of this suit an agreement in 
Avritlng was entered into, whe;-el)y the guardian and Mrs. Ilunt agreed, with 
certain attorneys who would undertake the suit, that thèse attorneys should be 
pald for their services therein a stipulated percentage of ail that would be re- 
covered in the suit or by compromise. It appears further that during the pen- 
dency of that suit there were negotlations for its settlement, and that on 
June 14, 1887, upon application of the trusts company and the guardian ad 
litem made to the Chancery Court in Ontario, in the sald trusteeshlp there 
still pending, a certain proposed compromise of the New York suit was au- 
thorized by the Ontario court, although the compromise was in fact never 
efCected. Answers to the New York suit were flled by the défendants therein, 
and on November 17, 1887, the suit was disnilssed on the ground that the 
trusts company had not the légal capacity to sue in New York. Upon appeal 
to the General Term the judgment was atiirmed, but was reversed by the 
Court of Appeals, and a new trial granted. T. G. T. Oo. v. C. B. & Q. R. K, 
Co., 123 N. Y. 37, 25 N. E. 198. 

Upon retrial the Spécial Term rendered judgment in favor of the railroad 
company and against the National Bank of Commerce. Upon appeal to the 
General Term the judgment was afflrmed as to the railroad conipany and 
reversed as to the banlî, that court holding that the trustée Muirheid had the 
right to sell the railroad stock in question. On appeal by the trusts company 
to the New York Court of Appeals, the judgment of the General Term was on 
June 20, 1893, affirmed. 

On June 19, 1899, Mrs. Hunt and her son, appellant, who was then aged 28, 
flled pétition in the High Court of Justice of Ontario for the discharge of 
the trusts company as trustée of the estate, and for direction to the trustée to 
transfer to the petitioners ail property of the trust estate. On the hearing of 
the pétition that court on June 21, 1899, found that the accounts of the trustée 
had been passed and are satlsfactory to the petitioners, who are the ouly 
jjarties interested in the trust estate, and ordered that the trustée "do forth- 



DUXSCOMB V. CHICAGO, B. & Q. R. CO. 397 

with traiisfer and assign tlie estate of tlie said George lîoyles Dunscomb as 
aforesald to tlie petitioners and that thereupon the said the Toronto General 
Trusts Corporation be and they are hereby discharged of and from the 
said trust and from ail accountability and liabillty in respect of tbe said 
estate." 

On March 11, 1904, appellant exhibited in the circuit court of Cook county, 
111., his bill in chancery against appellee, setting forth the facts concernlng 
said railroad stock substantially as herein statcd, and asklng relief similar to 
that sought In the New York action, iind as hère demanded. The suit was dis- 
missed for want of prosecution December 11, 1912. Kight montlis afterwards 
the bill in this cause, simifar in Its scope to the others referred to, was filed, 
fédéral jurisdiction being invoked throiigh diversity of citizenship, the plain- 
tff, although living at Chicago, being a citizen of Canada. Mrs. Hunt, the 
mother, was living when this suit was instituted. Upon hearing the District 
Court disniissed the bill for want of equity, and plaintifC appeals. 

E. B. Wilkinson and M. F. Gallager, both of Chicago, 111., for 
appellant. 

J. A. Connell, of Chicago, 111., for appellee. 

Before ALSCHULER and EVANS, Circuit Judges, and CARPEN- 
TER, District Judge. 

AESCHULER, Circuit Judge (after stating the facts as above). 
Three questions are in the main presented: (1) Does liability attach 
to appellee by reason of the action of the National Bank of Commerce 
of New York, its transfer agent, in accepting trustée Muirhëid's can- 
cellation and surrender of the stock certificates, and issuing new ones 
to Muirhëid's transférées, involving primarily the question of the right 
of Muirheid as trustée to dispose of the stock ? (2) Is appellant bound 
by the outcome of the litigation in the New York courts in the suit 
brought there by the Toronto General Trusts Company against appellee 
and the National Bank of Commerce? (3) Is appellant's right of ac- 
tion, if any he had, barred by his lâches ? 

In view of the conclusion we hâve reached respecting the second and 
third propositions, discussion of the first will be quite unessential to 
the disposition of the appeal. We hâve, however, caref uUy considered 
that proposition, and its elaborate présentation by counsel, and are 
impressed with the apparent rectitude of the conclusion reached and 
disposition made of that issue by the New York General Term, arising, 
as the question did there, on appeal from a judgraent of the Spécial 
Term holding the bank liable, but dismissing the railroad company. 
The General Term, in a somewhat extended opinion, reversing the 
Spécial Term, concluded that Muirheid, trustée, had fuU power to sell 
the stock, and that the bank properly accepted the surrender and 
made the transfer by issue of the new certificates to the purchaser. 
Toronto General Trusts Co. v. Chicago, Burlington & Quincy R. Co. 
and National Bank of Commerce, 64 Hun, 1, 18 N. Y. Supp. 593, 
affirmed by the Court of Appeals on the appeal of the trustée. Toronto 
General Trusts Co., as Trustée, v. Chicago, Burlington & Quincy R. R. 
Co., 138 N. Y. 657, 34 N. E. 514, and Toronto General Trusts Co. v. 
National Bank of Commerce, 138 N. Y. 657, 34 N. E. 514. 

[1] Respecting the proposition that the détermination in the New- 
York suit is binding hère on appellant, it is contended for him that the 
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trustée bringing that action was not a trustée for appellant, that appel- 
lant was not a party to that litigation, and is therefore in no way bound 
by it. Without going into the much mooted question of whether or not 
appellant was in law a cestui que trust under the codicil, we do not 
think that the particular facts hère warrant so restricted a view of 
appellant's relation to the New York litigation as to give dominance 
to his précise relation to the trust as created. While the New York 
suit was nominally brought by the trustée, it is plain that it was brought 
on the behest of, and for the benefit of, appellant, and no one else. His 
mother as executrix had made absolute assignment of the stock to Muir- 
heid as trustée, thereby investing him with the full légal title tliereto 
(if jndeed under the will he did not without such assignment hâve the 
légal title), and in her individual capacity she had requested and con- 
sented to Muirheid's sale and transfer of the stock, and reinvestment 
of the proceeds, and was in no position to complain of that transaction. 
The only person who then was beneficially interested in any controversy 
concerning the transfer of the stock was appellant. For him a guardian 
ad litem was duly appointed in a proper proceeding in the Canadian 
court, and it was on his pétition that the new trustée was appointed, 
first with power only to collect, aod on f urther pétition of appellant by 
his guardian ad litem, with full powers as trustée. And it was on pé- 
tition of appellant by his guardian ad litem that the Canadian court au- 
thorized an investigation at the expense of the trust estate, into the ad- 
visability of bringing suit in New York to recover the transferred stock 
or its value. And before the suit was brought appellant's guardian ad 
litem joined in an agreement with counsel respecting the amount and 
payment of the lawyers' fées for the prosecution of the New York suit ; 
and appellant's knowledge of and participation in the conduct of that 
suit appears further from the action of the Ontario court, on appel- 
lant's pétition through his guardian ad litem, some years after tiïe New 
York suit was begun, authorizing compromise of that action on certain 
proposed terms. The High Court of justice of Ontario had full juris- 
diction over the rights of appellant, and appellant, by his duly appointed 
guardian ad litem, in proceeding with the suit in New York in the name 
of the trustée, was not less a party in interest there because the trustée 
only appeared as complainant, and the infant was not named as a party. 
That suit having been instituted by appellant acting by his guardian ad 
litem, in the name of the trustée, upon the theory tlïàt the trustée, if 
anybody, was lawfully entitled to the possession of the stock for the use 
and benefit of appellant, and therefore to maintain the suit, and defend- 
ed as it was with ultimate success upon the ground that the first trustée,, 
having lawful possession and title to the stock, had the right to dispose 
of it, we are not impressed with the contention that its détermination is 
binding only upon the trustée, and not upon appellant, at whose in- 
stance, on whose behalf, and for whose sole benefit it was brought, and 
under whose direction it was maintained. We are of the opinion that» 
under the state of facts hère appearing, the décision in the New York 
suit is so far binding on appellant that he cannot be permitted hère to 
maintain the very same kind of action which in the New York suit was 
thus determined adversely to his interest. Thompson v. Maxwell Land 
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Grant Co.. 168 U. S 451, 18 Sup. Ct. 121, 42 L. Ed. 539; Green v. 
Bogue, 158 U. S. 478, 15 Sup. Ct. 975, 39 L. Ed. 1061 ; Plumb v. 
Goodnow's Admr., 123 U. S. 560, 8 Sup. Ct. 216, 31 L. Ed. 268; Rich- 
ter V. Jérôme, 123 U. S. 233, 8 Sup. Ct. 106, 31 L. Ed. 132; Corcoran 
V. Canal Co., 94 U. S. 741, 24 L. Ed. 190; James v. Germania Iron Co., 
107 Fed. 597, 46 C. C. A. 476 (8 C. C. A.). 

[2] Regarding the issue of lâches, it appears that, on the date of 
the affirmance by the New York Court of Appeals of the décision of 
the General Term, appellant was 22 years of âge. Presumably he theu 
knew that hi.s mother had barred herself from ever questioning the 
sale of the stock by Muirheid, and that in any event, as to her, the 
outcome of the New York litigation wa.s final, and that, if any right of 
action remained by reason of the transfer of the stock, appellant alone 
was its beneficiary ; and yet upwards of 20 years f urther elapsed before 
the beginning of this suit. It appears that in the meantime a suit was 
begun by appellant in the state court at Chicago, but nearly U years 
had passed at the time of its commencement, and it was finally dismissed 
for want of prosecution af ter pending for a number of years. It is in- 
sisted — and authorities in support are cited — that, while appellant might 
hâve brought the suit, the right of action was primarily in the trustée, 
and that appellant's failure to bring the suit would not be lâches on his 
part, nor in any manner impair his right to bring it pending or on the 
termination of the trust. But notwithstanding the fact that his mother 
is still living, it appears that the trust was absolutely terminated by the 
proceedings of June, 1899, by the court in which it was pending, and 
which had appointed the Trusts Company as trustée. This termination 
of the trust was upon the pétition of appellant, who was then 28 years 
of âge, and of his mother. The order of the Ontario court terminated 
the trust, discharged the trustée, and recited, as was stated in appellant's 
pétition for the order, that the trustée had conveyed to appellant and his 
mother ail the trust property— including presumably any and ail rights 
of action for the benefit of the trust estate which the trustée then had. 
Thenceforth it was in himself alone, and not longer in a trustée, that 
any right of action inhered ; and yet since such termination of the trust 
more than 15 years passed by before this suit was commenced. The 
record does not disclose that appellant was laboring under any disabili- 
ty during ail those years ; indeed, the presumption of his intellectual 
equipment in at least ordinary degree is heightened by the record fact 
that he is assistant cashier in one of Chicago's largest banks. The al- 
leged wrong, out of which the asserted right of action arose being pri- 
marily the wrong of appellee's agent the bank, if recuvery were had 
against appellee, ordinarily it could hâve recourse for its loss against 
the agent who caused it. But any right of appellee against the bank is 
long ago barred by limitation, whereby, through appellant's unreason- 
able delay before beginning the suit, appellee would now be unable to 
impose the ultimate loss upon its responsible agent. We fînd présent ail 
those éléments essential to sustain the défense of lâches as a ba? to 
appellant's asserted cause of action. Johnston v. Standard Mining Co., 
148 U. S. 360, 13 Sup. Ct. 585, 37 E. Ed. 480; Twin Lick Oil Co. v. 
Marbury, 91 U. S. 587, 23 L. Ed. 328 ; Venner v. Trust Co., 204 Fed. 
779, 123 C. C. A. 591 (2 C. C. A.); Continental Nat. Bank v. Heilman 
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et al, 86 Fed. 514, 30 C. C. A. 232 (7 C. C. A.); Spoor v. Wells, 3 
Barb. Ch. (N. Y.) 199; Jackson's Admnr. v. King's Admnr., 12 Grat. 
(Va.) 499. 
The decree of the District Court is affirmed. 
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DESCHUTES R. 00. v. EASTERN OREGON LAND 00. 

(Circuit Court of Appeals, Ninth Circuit. October 1, 1917.) 

No. 2814. 

1. Public Lands <g==>79 — Raixroad Dand Grants — I'riorities. 

Where S. in February, 1906, fllod his applieiition to sélect certain lands 
as forest reserve lieu lands, which applications were never dismissed or 
wlthdrawn until patents were Issued in 1913, thoush the laud was tein- 
porarily wlthdrawn from entry in the meantlme, the rights of S. under 
. sueh patents were superior to the right of a railroad whose profile under 
Act March .3, 1875, c. 152, 18 Stat. 482 (Comp. St. 1916, §§ 4921-4926), 
grantlng rights of way through the public lands, was flled in 1908 and 
approved in 1910. 

2. Railroads <S=64(2) — Géants of Rights of Way — Evidence. 

In a suit to restrain the construction of a railroad in wlilch défendant 
alleged an agreement with complainant's predecessors in interest and 
asked that if the bill was not dismissed the court détermine the amount 
of damages sustained, évidence held to show that complainant's prede- 
cessors in interest did not undertake to bind complainant, wlio then had 
an option to purchase the land, by their agreement as to the rlght of way. 

3. Railroads <g=»64(2) — Géants of Rishts of Way — Evidence. 

In such suit, évidence held to show that it was a condition of the 
agreement between complainant's predecessor and défendant and of 
complainant's aequiescenee tberein that the railroad should be constructed 
at such a grade as to permit complainant to build a dam approxlmately 60 
feet high, and that on the building of such dam it would be defendant's 
duty to protect its own roadway from in jury by the water stored by the 
dam by riprapping or building a retainiug wall. 

4. Railroads <g=564(l) — Agebements as to Rights or Way — Duty of Par- 

ties. 

Under an agreement that a railroad company might build its road across 
certain land at such a height as to permit the landowner to build a dam on 
condition that the company would protect its own roadway by riprapping 
or building a retaiuing wall, it was the landowner's implied duty in build- 
ing the dam to use every reasonable précaution by the construction of a 
splUway or other engineering device to earry off flood waters. 

5. Railboads <S=>64(1) — Agbeements as to Rights of Way — Duty of Par- 

ties. 

Under L. O. L. §§ 6552, 6553, authorizlng persons, compauies, and cor- 
porations having title or possessory right to land to use and enjoy the water 
of any runnlng stream to furnish electrical power and to condemn lands 
for sites for réservoirs for the storage of water, where the landowner 
had authority thereunder to acquire lands above the dam not owned by 
it at the time of the agreement for its réservoir and its water storage 
purposes, it would be defendant's duty to pertorm the same duties respeet- 
ing its roadway through such lands subsequenrly acquired by complain- 
ant, as it uudertook to perform respecting the lands owned by complain- 
ant. 

(gssPor other cases .see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexée 
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6. Emirent Domain ©^^Slô — Costs—I'eusons Liable. 

Where, in a suit to restrain the construction o( a railroad, the answer 
aslied the court, in case tlie biU was uot dismissed, to détermine tlie 
amount of damages to wliicli coniplaiiiant miglit l)e eutitled, and no ten- 
der or offer to i)a.y damages liad lie<,'n niade prior to suit, tlie costs were 
properly imposed upon défendant as on the coniiilainant in a condemna- 
tion suit ; tlie answer havhig beeii framed in part as a suit for équitable 
condemnation. 

Gilbert, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Robert S. Bean, Judge. 

Suit by the Eastern Oregon Land Company against the Deschutes 
Railroad Company. From the decree (213 Fed. 897), both parties ap- 
peal. Reversed and remanded with directions. 

In equity. Suit to restrain défendant railroad company from constructlng, 
maintaining, or operating a railroad over certain lands owned by the coni- 
plainant. From a decree restraiuing complainant from interfering with the 
maintenance and opération of the railroad over the lands in suit, and award- 
ing complainant damages in the sum of .yi.OOO as coiiipensation for the value 
of a 200-foot right of way through certain of Its lands, and costs taxed at 
$513.22, both parties appeal. 

This controversy arises out of conflieting claimg by the Eastern Ore- 
gon Land Company (herelnafter designated as the "complainant") and the 
Deschutes liailroad Company (herelnafter designated as the "défendant") to 
réservoir and water storage rights clalmed by the complainant in the De- 
schutes river and along its banks and rights of way claimed by the défendant 
over and across certain lands owned by the complainant and through which 
flows the Descliutes river in Oregon. The lands are located, and for con- 
venience of référence they niay be classitied as follows: 

(a) Xorth half of the southwest quarter (X. % of the S. W. %) o( section 35, 
township 3 south, range 14 east, Willamette merldian ; lot 2 (N. W. % of the 
N; E. %) of section 3, township 4 south, range 14 east, Willamette meridian. 

(b) Southeast quarter (S. E. i^) of section 34, township 3 south, range 14 
east, Willamette meridian; southwest quarter of the nortlieast quarter (S. W. 
14 of the N. E. 1/1), west half of the southeast quarter (W. 1/2 of the S. E. %), 
and east half of the southwest quarter (E. % of the S. W. %) of section 3; 
northwest quarter (N. W. %), and northwest quarter of the southwest quar- 
ter (N. W. Va: of the S. AV. %) of section 10, ail In township 4 south, range 14 
east, Willamette meridian. 

(c) Ix)t 1 (N. E. Vi of the N. E. %) of section 3; northeast quarter of the 
southeast quarter (N. E. % of the S. E. 14) of section 9, ail in townsliip 4 
south, range 14 east, Willamette meridian. 

There are certain other lands mentioned in the eompiaint which, it has been 
found, the Une of the defendant's railroad does not cross or touch, and are, 
therefore, not involved in this appeal. Thèse lands are described as follows: 

(d) West half of the southwest quarter (W. 1/2 of the S. W. V4) of section 27. 
township 3 south. range 14 east, AVillamette meridian ; southeast quarter of 
the northwest quarter (S. E. 14 of the N. W. %) of section 3 ; northwest quar- 
ter of the southeast quarter (N. W. % of the S. E. Vi), northeast quarter of 
the southwest quarter (N. E. % of the S. W. %). and northwest quarter of the 
southwest quarter (N. W, % of the S, W. %) of section 9; northeast quarter of 
the southeast quarter (N. E. % of the S. E. %) of section 8, ail in township 4 
south, range 14 east, Willamette meridian. 

ïhe complainant sued to enjoin and restrain the défendant from construct- 
lng and maintaining its railroad along the Deschutes river over and across 
,complainant's lands described above. Th<> original eompiaint was flled April 
18, 1910; the amended eompiaint. Noveniber 12, 1913. At the time the orig- 
inal eompiaint was flled the défendant was engaged in the construction of its 
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road throngh eomplalnant's lands and had its grade practically completcd. 
The road was located and the work of construction commenced while the land 
was claimed by complainant's predecessors in interest. Tliese predecessors, 
so far as they are material to tliis controversy, were one J. H. Slierar, claiiii- 
Ing the lands described In the preceding clauses (a) and (b) of this statement, 
and the Interior Development Company, claiming the lands described in the 
preceding clause (c), together with water power rights in the Desehutes river. 

The Deschutes river flows through thèse lands In a deep gorge or canyon, 
and by reason of falls thereln, the quantlty of water, the unitormity of flow, 
and the steep and precipitous banks, the site Is valuable for power purposes, 
provided (It Is claimed by the complainant) a 60-foot dam, above ordinary low 
water in the river, can be maintained at the power site. 

The defendant's road runs along the side of the canyon and bas been con- 
structed upon a grade at and above the power site, whlch complainant claims 
will not admit of a dam 60 feet in height in the river wlthout flooding the 
fllls and embankments of defendant's roadbed above such dam, and in times 
of high water endangering the road itself in that loeality, unless the same Is 
properly protected. 

The further claim of the complainant is that the défendant entered into 
possession of Its right of way under oral agreements or understandings witla 
its predecessors in interest to locate Its road so as to permit and protect the 
maintenance of a 60-foot dam, above ordinary low water in the river, but, as 
the road has been actually built, no such dam can be safely constructed, un- 
less the défendant Is required to protect Its own roadway above the dam; and, 
as a conséquence, the value of the water power is greatly impalred and dam- 
aged. It îs alleged in complainant's coraplaint that the défendant has at ail 
times known that the lands in suit are valuable cMefiy because of the fact 
that the Deschutes river flows through them, and in its course through thèse 
lands the flow of the river is so great that it can be advantageoiisly used for 
the development of power. The prayer of the complaint is that the défendant 
be en.1oined and restrained from constructing, maintaining, building, or op- 
erating a railroad over the lands in suit, and from interfering wlth plaintWs 
possession thereof. 

The defendant's answer admits that complainant has the légal title to the 
lands described in the complaint, but It is claimed by the défendant that the 
complainant acquired its title to such lands after Ihe défendant had entered 
upon such lands and partly constructed its grade ; that défendant entered Into 
possession of its right of way under an agreement with the executors of the 
estate of J. H. Sherar, B. F. Laughlin. and the Tnterior Development Com- 
pany, the predecessors in interest of the complainant in such lands described, 
in whlch agreement it was provided that, if the road should be constructed as 
high as the same could be conveniently raised without maklng the expense 
prohibitive and without interfering with the proper and convenient opération 
of the line, the damage would be nominal ; tliat Laughlin and the Interior 
Development Company at ail times knew where the road was located, and at 
■ail times expressed approval of the height at whlch the line was proposed to 
lie constructed and was being constructed, and never at any time objected to 
the défendant because of the height or manner in which said road was con- 
structed or to the location thereof, until the line was practically completed 
across said lands. It is alleged in defendant's answer that it has acquired by 
purchase certain lands and the right of way over certain other lands for'rall- 
road purposes along the Deschutes river, above the lands owned by the com- 
plainant; that complainant has acquired no right to flow the waters of the 
river back upon any of the lands so acquired by the défendant or back or over 
or upon its right of way, or to raise the waters of the river above its natural 
flow ; and the défendant charges that any dam which the complainant might 
construct across the Deschutes river, or the development of any power by the 
use of the waters of the Deschutes river by means of any such dam at or 
along or in the neighborhood of any of the lands described in the complain- 
ant's aniended bill as belonging to the complainant, will resuit In the flooding 
and overflowing of the detendant's said lands so purchased for railway pur- 
poses, and will overflow the defendant's right of way, causing great and ir- 
réparable injury and damage to the défendant and its line of road. 
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The answer concludes wlth tlie prayer that the blll of complaint be dis- 
missed; but, in case the court should adjudge that the défendant was not en- 
titled to hâve the blll dismissed, then the court was asked to détermine the 
amount of damages sustained by the complainant or to whlch the coniplalii- 
ant might be entitled by reason of the location and construction of defend- 
ant's Une of road over and across the lands owned by the complainant, and 
that it be decreed that complainant shall make, exécute, and deliver a good 
and sufflcient deed therefor upon the payment by the défendant to the com- 
plainant of such sum as the court shall find. 

Wirt Minor and Veazie, McCourt & Veazie, ail of Portland, Or., 
and Charles S. Wheeler and John F. Bowie, both of San Francisco, 
Cal., for appellant. 

A. C. Spencer, W. A. Robbins, and James G. Wilson, ail of Portland 
Or., for appellee and cross-appellant. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). 1. 
With respect to the lands described as the north half of the southwest 
quarter of section 35, township 3 south, range 14 east, Willamette 
meridian, and lot 2 (northwest quarter of the northeast quarter) of 
section 3, township 4 south, range 14 east, Willamette meridian, the 
decree of the lower court provides that : 

"The title of complainant to said property was acquired subséquent to the 
acqulrement of said right of vvay of défendant over said property, and the 
same is subject to such right of way, provided, however, that the rlght herebj' 
decreed to défendant shall not be understood or considered to interfère with 
or deprlve complainant or its successor in interest of the right to construct 
and maintain a dam for hydraulic purposes in the IJeschutes river where it 
passes through such property. and installlng in connection therewith appli- 
ances for the purpose of developlng hydraulic and electric power for ail pur- 
poses, provided the track or roadbed of défendant shall not thereby be flooded 
or damaged, or the operating of its road iuterfered with." 

The first question to be determined is whether the title to the lands 
described in this part of the decree was acquired by the complainant 
prior to the defendant's claim of a right of way over such lands. It 
appears that one Joseph H. Sherar as early as 1871 bought the pos- 
sessory right of an occupant in certain public lands along the Deschutes 
river. The land was not at that time surveyed. After the public sur- 
veys were extended over that section of the country, Sherar made a 
homestead entry of the southeast quarter of section 34, township 3 
south, range 14 east. At the time he made such entry he supposed that 
it included the falls of the Deschutes river at that point, and not until 
1901 did he discover that the south line of his homestead did not run 
south of the said falls. He thereupon took steps to acquire title to the 
lands upon which the falls are situated, namely, lot 2 (northwest quar- 
ter of the northeast quarter) of section 3, township 4 south, range 14 
east; and, in addition, the north half of the southwest quarter of sec- 
tion 35, township 3 south, range 14 east, and the southeast quarter of 
the northwest quarter of section 3, township 4 south, range 14 east. 
As the line of the defendant's railroad does not cross or touch the last- 
named tract of land in section 3, the title thereto is not involved in this 
appeal. 
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[1] It will not be necessary to enter into détail concerning the steps 
taken by Sherar to acquire title to thèse tracts of land. It is sufficient 
for the présent purpose to say that on the 13th day of February, 1906, 
Sherar filed a contest and protest against the apphcation of one A. L,. 
Veazie on behalf of the Interior Development Company to sélect thèse 
lands under the act of Congress of June 4, 1897, as forest reserve lieu 
lands, with base in the name of the Santa Fé Pacific Railroad Com- 
pany. Sherar's protest against the Veazie sélection was on the ground 
that the lands were not at the time of the latter attempted sélection 
vacant or unoccupied lands, but were in the possession of Sherar, who 
at that time, to wit, on the 13th day of February, 1906, presented and 
liled in the land office his application to sélect the same lands as forest 
reserve lieu lands under the Act of June 4, 1897, with base likewise in 
the name of the Santa Fé Pacific Railroad Company. Thèse applica- 
tions were prosecuted in the land office, were never dismissed or with- 
drawn, and Sherar continued to réside on the lands until his death in 
1908. Thèse sélections by Sherar were finally approved by the Secre- 
tary of the Interior and ordered passed to patent on February 25, 1913, 
and on that day patents were issued thereon in the name of the Santa 
Fé Pacific Railroad Company for the use and benefit of the heirs and 
devisees of Joseph H. Sherar, who held the power of attorney from 
the Santa Fé Pacific Railroad Company to convey the selected lands. 
{Executors of J. H. Sherar v. A. L. Veazie, Attorney in fact for the 
Santa Fé Pacific R. R. Co., décision by Frank Pierce, First Assistant 
Secretary of the Interior, dated June 16, 1909. Not reported.) 

Thèse titles, ■ evidenced by patents of the United States, were vested 
in the complainant at the time of the commencement of this suit. Up- 
on the trial of the case it was stipulated that, prior to the issuance of 
patent by the United States for thèse lands to the '^anta Fé Pacific 
Railroad Company for the use and benefit of the heirs and devisees of 
Sherar, the défendant had located and constructed its line of railroad 
over and across the said lands, claiming a right of way under the act 
of Congress approved March 3, 1875, entitled "An act granting to 
railroads the right of way through the public lands of the United 
States." This right of way (200 feet in width, being 100 feet on each 
side of the center line of the railroad track) is claimed by the défend- 
ant to hâve been acquired under that act by filing with the register of 
the land office at The Dalles, Or., on the 8th day of November, 1908, 
a profile of its road, and the approval of said profile by the Secretary 
of the Interior on the 20th day of June, 1910. 

The right of way granted by the act was a right of way over public 
lands ; not a right of way over private lands, or over possessory claims 
to the public lands. See section 3, Act of March 3, 1875, c. 152, 18 
Stat. 482 (Comp. St. 1916, § 4923). It was the opinion of the court 
below that the subséquent approval of the prior application of the 
Santa Fé Pacific Railroad Company to sélect such lands in lieu of 
other lands under the Act of June 4, 1897, c. 2, 30 Stat. 36, did not 
relate back to the date of the application and supersede the rights of 
the défendant acquired by the approval of its map of definite location 
under the Act of March 3, 1875. This opinion was based upon the 
opinion of this court in Daniels v. Wagner, 205 Fed. 235, 125 C. C. A. 



EASTF.EN OREGON LAND CO. V. DESCHUTES K. CO. 405 

93 ; but that case was reversée! in the Suprême Court on appeal (237 
U. S. 547, 35 Sup. Ct. 740, 59 L. Ed. 1102, L. R. A. 1916A, 1116, Ann. 
Cas. 1917A, 40); the court holding that one who has donc everything 
essential, exacted either by law or by the régulations of the land de- 
])artment, to obtain a right from the land office conferred upon him by 
Congress, cannot be deprived of that right, either by the exeixise of dis- 
crétion or by a wrong committed by the land officers. Under this dé- 
cision the SÎierar lieu land sélections, being first in time, were first in 
right. Clarke v. Halverson, 45 L,. D. 54. 

It is further stipulated that on April 26, 1906, ail the lands in town- 
ship 3 south, range 14 east, excepting any tracts title to which had 
passed out of the United States, should be temporarily withdrawn from 
any form of disposition whatever. The withdrawal was for the pur- 
pose of constructing irrigation works under the Act of June 17, 1902, 
c. 1093, 32 Stat. 388 (Comp. St. 1916, §§ 4700-4708). And on October 
24, 1908, a similar order was made in section 3 of township 4 south, 
range 14 east. When thèse withdrawals were made, the title to the 
Sherar lieu land sélections had, by the doctrine of relation, passed out 
of the United States (Daniels v. Wagner, supra) and was in no way 
affected by the withdrawals. 

It foUows that a footnote to the Sherar patents, that the lands de- 
scribed were subject to ail rights under an application of the Descliutes 
Railroad Company approved June 20, 1910, under the Act of March 
3, 1875, for right of way, was inefifectual to convey to the Deschutes 
Railroad Company such right of way, as the title to the land had al- 
ready vested in Sherar's heirs and devisees. 

It is also stipulated that on December 30, 1909, and March 18, 1910, 
the lands embraced in the Sherar lieu land sélections were included in 
the temporary power site withdrawals Nos. 66 and 125 by executive 
order of the Président of the United States, stating that the same were 
"in aid of proposed législation affecting the disposai of water power 
sites on the public domain." Thèse withdrawals were canceled as to 
the lands included in the Sherar sélections on February 25. 1913, in 
order to allow patents to issue upon said lieu sélections. Thèse with- 
drawals having been made subséquent to the Sherar sélections, they 
in no way affected complainant's titles derived from the United States 
and based upon such sélections. 

The dam site owned by the complainant is located across the Des- 
chutes river and, as appears from tbe map, in lot 2 (northwest quarter 
of the northeast quarter) of section 3. 

We are of the opinion that the court below was in error in that part 
of its final decree where it holds : 

"That the title of the coiiiplainant to said proiierty was acqiiired subso(iuent 
to the acquireinciit of said rij-'ht of way of défendant over said pi'oiierty and 
the same is suhject to such rifcht of way." 

Under the law, as declared by the Suprême Court in Daniels v. 
Wagner, supra, the title of complainant to said property was acquired 
prior to the claim of the défendant to a right of way over the same, 
and the decree should bave so provided. 

We concur in part in the further holding of the court that what- 
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ever right the défendant has (a question to be considered later) "shall 
not be understood or considered to interfère with or deprive complain- 
ant or its successor in interest of the right to construct and maintain 
a dam for hydraulic purposes in the Deschutes river where it passes 
through such property and installing in connection therevvith appH- 
ances for the purpose of developing hydrauHc and electric povver for 
ail purposes," but we do not concur in the proviso that "the track or 
roadbed of défendant shall not thereby be flooded or damaged, or the 
operating of its road interfered with." The défendant having entered' 
upon thèse lands without authority, except such as we shall refer to 
later, no conditions can be imposed upon the complainant to protect 
defendant's roadbed and embankments from the waters of the Des- 
chutes river. That condition rests upon the défendant as a duty inci- 
dent to the maintenance of its right of way. 

[2] 2. With respect to the lands described as the southeast quarter 
of section 34, township 3 south, range 14 east, Willamette meridian; 
the Southwest quarter of the northeast quarter, the west half of the 
southeast quarter, and the east half of the southwest quarter of sec- 
tion 3 ; and the northwest quarter and northwest quarter of the south- 
west quarter of section 10, ail in township 4 south, range 14 east, 
Willamette meridian — it was admitted by the défendant in its answer 
that the complainant was the owner of such tracts of land and that 
the défendant had located its road over and across the same. The 
court below awarded to the complainant the sum of $1,000 as com- 
pensation for the right of way taken by the défendant across said 
lands, and, upon the payment of that sum by the défendant before 
the final decree, the court entered its decree in favor of the défendant 
as the owner of such right of way. 

The original bill of complaint, filed April 18, 1910, alleged title in 
thèse and the other lands described, and prayed for an injunction re- 
straining the défendants from entering upon and trespassing upon the 
same and from constructing or building a railroad over the same and 
from interfering with the possession of the complainant or its enjoy- 
ment of the lands, pending the détermination of the suit. At that 
time the line of road had been graded through part of thèse lands, 
but no rails had been laid thereon. There is no évidence in the record 
as to the quantity of land occupied by the road or its value, but the 
défendant allèges that it agreed to pay the Sherar heirs $1,000 for the 
right of way in case the holder of the option (the complainant) did 
not purchase the land. The complainant did purchase, and, upon this 
évidence as to an alleged agreement with the executors of Sherar's 
estate, the court assumed that $1,000 was a reasonable compensation 
to be paid for the right of way ; but the agreement was not in writing, . 
and the évidence is clear that neither the executors of the Sherar es- 
tate nor their attorneys undertook to bind the complainant to this 
agreement. On the contrary, the attorneys for the executors of the 
Sherar estate, in a letter dated August 25, 1909, addressed to J. W. 
Morrow, representing the défendant, said : 

"The executors (of the Shernr estate) understand that if the persons (the ■ 
complainant) who hâve agreed to purcha.se do not take the property (inchides 
the hmds above described) that your company vvill pay one thousand dollars . 
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for the right of vvay. // the sale is consummated, as we assume it ivill he, 
then you are to settle tcith the purchasers for the right of icmj." SigneU: 
Huntington & Wilson. 

C. Monroe Grimes, one of the executors of the Sherar estate, testi- 
fied that J. W. Morrow, representing the défendant company, came 
to him for the purpose of getting a right of way over the Sherar prop- 
erty and they went to Huntington's office and took it up with him; 
that Mr. Morrow was told : 

"ïhat if the Sliorar estate clid not negotiate a sale that was on at that 
tlme, that they should liave the right of way to go through the property for 
one thonsarul dollars, but in the evcnt the sale ivas made they icould hâve to 
make their ternis tvith the other peuple (the eomplainunt)." 

Mr. Morrow was further informed that the Eastern Oregon Land 
Company was the purchaser with whom the executors of the Sherar 
estate were negotiating. 

The prayer of the defendant's answer was that the court should 
détermine complainant's damages by reason of the location and con- 
struction of defendant's line of road over and across the lands owned 
by the complainant, in the event the court refused to dismiss com- 
plainant's bill. The court refused to dismiss complainant's bill, and 
thereupon fixed the value of the right of way at $1,000; but in the 
understanding or agreement between the parties this valuation was 
coupled with the condition that complainant should hâve the right 
to build a dam in the river 60 feet in height, and the défendant should 
take care of its right of way above this dam. The évidence upon this 
question will be discussed in the following paragraph of this opinion. 

[3] 3. With respect to the lands described as lot 1 (northeast quar- 
ter of the northeast quarter) of section 3, and the northeast quarter 
of the southeast quarter of section 9, township 4 south, range 14 
east, Willamette meridian, the controversy relates to an agreement or 
understanding between the predecessor in interest of the complainant 
and the défendant concerning the height of a dam complainant pro- 
posed to place in the Deschutes river for the purpose of developing 
hydraulic and electric power, and the élévation of defendant's railroad 
above the river so as to permit such a dam. This controversy is not, 
however, confined to the lands above described; it relates, either di- 
rectly or indirectly, to ail the lands involved in this appeal, and par- 
tici;Jarly to lot 2 (northwest quarter of the northeast quarter) of sec- 
tion 3, township 4 south, range 14 east, adjoining lot 1, above men- 
tioned. 

The conclusion of the court below, as expressed in its final decree, 
is that it was understood and agreed by the défendant and the In- 
terior Development Company, the owner of the tracts of land above 
mentioned at the time of said agreement with the défendant, and at 
the time of the entry thereon and the construction thereover of de- 
fendant's line of railroad, that the location of defendant's track shoxdd 
not interfère with or deprive the Interior Development Com.pany or 
its successor in interest of the right to construct and maintain a dam 
in the Deschutes river where it iîows through such property, for hy- 
draulic purposes, and to install in connection therewith appliances for 
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the pitrpose of developing hydraulic and electric pozver for ail pur- 
poses. In this conclusion we concur. We think this agreement or 
understanding is tuUy supported by the évidence, and that the com- 
plainant acquired ah the lands involved in this appeal with this agree- 
ment or understanding. 

But the court adds a proviso to this conclusion, as follows : 

"Provided, however, that the traek and roadbed of défendant ghould not 
thcrebjj he flooded or damugcd or the opération of Us road interfered with." 

In other words, that whatever dam the complainant may build 
must be constructed at the péril of causing injury to the fills and em- 
bankments of the defendant's railroad and of being held responsible 
therefor in damages, without any obligation or duty on the part of 
the défendant to protect such fills and embankments and make them 
reasonably secure against the water above such a dam. 

We hâve failed to find any évidence in the record supporting this 
clause of the decree with respect to thèse lands, or any of the lands 
involved in this appeal. It was certainly not an agreement or under- 
standing as stated by either of the parties, and we do not think it is 
an inferable conclusion from anything that passed between them. 

It appears from the évidence that the défendant ran a survey 
through this property in October, 1908, for ils line of road. This line 
was located on the water grade along the river. It passed the dam 
site on lot 2 of section 3, at an élévation of approximately 20 feet 
above the low water in the river, and this élévation was maintained 
along the river with some little variation until the line passed out 
of plaintiiï's lands, crossing the south line of the northeast quarter 
of the southeast quarter of section 9, township 4 south, range 14 
east, at an élévation of abont 20 feet above the low water of the river. 
In February or March, 1909, B. F. Laughlin, holding an option to 
purchase the Sherar lands for a water power proposition, visited J. P. 
O'Brien, the président of the Deschutes Railroad Company, at l'ort- 
land. Or., for the purpose of obtaining information concerning the 
location of the line of the Deschutes Railroad along the Deschutes 
river through the Sherar lands. Laughlin testified that O'Brien told 
him that he wanted the witness to get ail the interested people to 
agrée upon a price for a right of way on the river, and at the same 
time he guaranteed to protect the Sherar property to the fullest ex- 
tent that it was possible. O'Brien called in Mr. Boschke, the chief engi- 
neer of the road, and asked him how they had run their grade on the 
river. Boschke replied that they had run it right along — a few feet 
from water. O'Brien told Boschke he would bave to go back and re- 
run the line and save every foot of power for the Sherar property 
that could be saved ; that they had examined the property with their 
engineer ; and that they might hâve to buy it before they got through, 
but to save every foot it was possible to save. Mr. Boschke remon- 
strated, said he would bave to go back 12 miles. O'Brien told him 
it did not make any différence how far he had to go back; he must 
do it. 

Mr. O'Brien testified, concerning this conversation with Mr. Laugh- 
lin, that the line of railroad had been located at that time. Ilis recol- 
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lection was that there had been several surveys. One was on the 
grade close to the river, and there was another, his recollection was, 
35 or 40 feet above the river. He said Laughlin asked him how high 
they could get up in the air at Sherar's. The witness said he did not 
know; that would be a question of cost. As a resuit of it, he sent 
for Mr. Boschke. He told Mr. Boschke to run a line there and see 
how far he could get up at Sherar's, without making the cost pro- 
hibitive. He asked Mr. Boschke if he had any idea, or if he could 
get any idea from the data he had in his possession at that time, as 
to how high he could go without making the cost prohibitive, and 
Boschke replied, "In the nêighborhood of 58 or 60 feet." O'Brien 
asked Laughlin if that would be satisfactory at that height — along in 
there between 58 and 60 feet. Mr. Laughlin said he thought that 
would be satisfactory ; that any height that they could go above where 
the line was laid at that time was goiiig to help tliem out. O'Brien 
asked Laughlin about the right of way. Laughlin said he did not 
think there would be any question about the right of way ; that he 
would be willing to give the right of way free. The witness told 
Mr. Boschke to make a survey so as to see how high he could get 
the line up there without the cost being prohibitive. His recollec- 
tion was that they spent about $100,000 additional in constructing the 
line where it was af terward located, over and above the estimated cost 
of the line on the river grade. This additional expenditure, he said, 
was made to préserve the power site so they could operate it. It was 
simply a question of how far they could get up in order to give Laugh- 
lin the additional height, in order to develop his power. 

Mr. Boschke, the chief engineer, testified, concerning this interview 
between Laughlin and O'Brien, that the line was then located on the 
water grade along the river. Laughlin wanted them to change the 
grade so as to enable them to build a power house at Sherar's Bridge. 
He did not remember exactly the height he thought he could make ; 
it was 45 or 50 — perhaps 60 — feet. The whole thing hinged on start- 
ing up on a maximum grade and getting as high as they could. That 
was wdiat his instructions were to do. His understanding was that, if 
the grade of the road was raised as high as it could be raised, the right 
of way would be given for a nominal sum, or something of that kind. 
The purpose was to put the road at such an élévation as to allow Laugh- 
lin to build as high a dam as possible. 

A. Welch, the président of the Interior Development Company dur- 
ing 1908 and 1909, testified that he visited Mr. O'Brien in September, 
1909, in company with Isaac Anderson. They went to fmd out how 
high the railroad would be at the Sherar Bridge. They were taken by 
Mr. O'Ikien to Mr. Boschke's office, and the maps were shown and 
examined. The witness said : 

''Then tlie.v asked aliout tlie riglit of way, and we told them that, If the.v 
would ])r<)teet onr liliiifî. there would lie no «harjies for the i-ight of way. We 
specifled the lieii^ht of the dam as 00 feet, that we desired." They said the.y 
"liad taken that into considération. They showed us the maps of the rail- 
road grades and heifihts, whicli showed, as 1 remeinher it, between 64 and 
65 feet above low water. They liad at that time alrcady raised their levels to 
that height before we made a request for it." 
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Isaac W. Andersen testified, concerning this conversation with 
O'Brien : 

"I went to see Mr. O'Brien in company wlth Mr. Welch. I cannot give the 
exact languase of the conversation, oî course. I can give you the gênerai con- 
versation. We were («pecting to construct a water power plant there, and 
our tallv witli Mr. O'Brien was regarding the location of tlie road; it should 
be high enough to allow us to build, to put in those Improvements, the requirea 
improvements, whlch Included uaturally a dam, aud our phuis were to build a 
dam 60 feet high. * * * \Ve had the maps there an(l went over the niaps 
with hira, or with the engineer, aiid the understanding we had was that the 
Une would be so located that a dam of that height coiild be biiîlt ; and my 
recollection is Mr. O'Bi-ien instrncted, theu and there, Mr. lîoschke to so lo- 
cate the liue." Mr. O'Brien told Mr. Boschke "that the Une should be built 
there, that we had the rights there, and tbey should be protected." 

Mr. J. W. Morrow, the right of way agent for the Deschiites Rail- 
road Company, was présent at the conférence between Mr. Laughlin 
and Mr. O'Brien. Mr. Laughh'n was interested in having the railroad 
company elevate the grade of its road as far as possible, and something 
was said to Mr. Boschke as to what élévation they could get there, 
or to what élévation they could reach, and he got the impression and 
understood then that Mr. Boschke said he could reach an élévation of 
60 feet, and with that élévation Mr. Laughlin was entirely satisfied.. 
On August 9, 1909, Mr. Morrow called upon Mr. J. Monroe Grimes, 
the managing executor of the Sherar estate, to discuss the question 
of the right of way through the Sherar properties. Mr. Morrow tes- 
tified that Mr. Grimes said that, so far as he was personally concerned, 
he would be very glad to donate the right of way; that the value of 
the property — its principal value — was as a power location, and that 
by the construction of the line of railroad it would enable them to 
develop the power plant; that, without it, it would be practically im- 
possible to do so. He said, however, that in view of the fact that there 
were other heirs to the estate, and that they were widely separated, he 
could not reasonably satisfy them without some compensation, and 
they agreed that $1,000 should be paid for the right of way. They 
then went immediately to the office of Mr. Huntington, the attorney 
for Mr. Grimes, and the agreement was restated in his présence. Mr. 
Morrow testified further: 

"I was told that some parties had an option on the property, and an under- 
standing was had that, in case the sale was made, then I should hâve to deal, 
or I must deal, with the purchaser. * ■* * At that conférence, and with 
that understandlng, it was agreed that the élévation of the line should be such 
that a dam 60 feet in height above low-water marli should he coustructed. I, 
undoubtedly, had my profile with me at that tlme. I cannot recall exaetly, 
but in ail probability I dld. I wouldn't go to sollcit the jjurchase of a pièce 
of right of way without the profile and map showing the location of the 
property ; that is, it is not customary to do it, aud I présume that I had it." 

The witness testified that he was advised of the outstanding option 
on the Sherar property, and that on August 24th he met Mr. Walter 
S. Martin, the président of the complainant corporation, on the train 
coming from Salem, and the witness then learned that he, or his com- 
pany, the complainant, was the prospective purchaser. The witness 
testified ; 
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"We went into the matter'pretty thorousWy ; in fact, I tliink I broached 
tins subject to Jlr. Jlartin, and it de.veloped that lie was the prospective pur- 
chasGr; and 1 outliued to him the aj^reenient that I had reached with the 
Sherar estate représentatives, and that agreiîuient was entirely satlsfactory 
to him. He said that we could go on and buUd the Une, and, as a matter of 
■fact, wheu the thousand dollar considération was mentioned, Mr. Martin 
wasn't at ail interested in that feature of it. I said to him, 'I hâve agreed 
to pay the Sherar estate a thousand dollars, and I will do the same thing 
by you.' 

"To that Mr. Martin slmply said that It was satisfactory.. He was per- 
fectly satisfiod to hâve us go on and construct our Une, and he was wiUing 
to carry out the agrcement that I had had with the Sherar estate people." 

On the next day Morrow wrote to Huntington & Wilson, attorneys 
for the Deschutes Railroad Company, as foUows : 

"Huntington & Wilson, Attorneys at Law, The Dalles, Oregon — Gentlemen: 
This will aeknowledge recelpt of your letter under date of August 25th cou- 
firming our conférence and undei-standing over the contention with référence 
to the construction of our Une through the Slierar's estate property, for 
whlch I thank you very much. And at the same tlme I iim jjleased to advise 
that I talked this matter over with Mr. Martin of the Eastern Oregon Land 
Company, who bas expressed a willingness to luive us go upon the land to 
construct our Une." 

This letter simply asserts that Martin had expressed a willingness 
to hâve the railroad company go upon the land and construct its Une. 
It did not claim that Martin had consented to the railroad company 
■constructing its line without regard to the terms that had been agreed 
upon concerning the protection of complainant's power plant, and 
there is nothing in the foUowing correspondence upon this subject that 
gives to Mr. Martin's assent any waiver of such terms. Mr. Martin 
testified that the lands were required for hydroelectric possibilities, and, 
with respect to the interview with Mr. Morrow, he said: 

"I remember that Mr. Morrow said that he thought the Deschutes river 
was an exceptional opportunity for the development of power and that we 
had a valuable property there. * * * What I said in reply to the thing 
<right of way) was that. If they do anything in regard to the l'ight of way 
which damages the power value of that property, they do so at their own periî, 
and, if they damage that property from the point of view of its power possi- 
bilities, we will feel free to retire from our coutract." 

This évidence, taken in connection with ail the surrounding circum- 
stances and conditions, indicates that the agreement or understanding 
of the parties was that the railroad was to be raised so as to protect 
the power plant to be located upon the lands now owned by the com- 
plainant, and the défendant was to protect such power plant by taking 
care of its own right of way through such lands. 

The railroad was constructed along the Deschutes river and through 
the lands involved in this appeal, upon a maximum grade of eight- 
tenths of 1 per cent. Upon this grade the road reached an élévation 
above the sea of 779.6 feet at a point designated on the map as the 
"Interior Dam Site." At this point the élévation of the river, in March, 
1909, was 722.1 feet; making the élévation of the road above the river 
57.5 feet. On April 3, 1910, the élévation of the river was 716.3 feet; 
the élévation of the road above the river being at that time 63.3 feet. 
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On August 31, 1910, the élévation of the river vvas 715.3 feet; tlie 
élévation of the road above the river being 64.3 feet. But it is plain 
from the testimony that, with the grade of the road as it has be^n 
constructed, a dam cannot be built at this point 60 feet in height above 
the river with safety to any interest connected with either the rail- 
road or power plant properties without some niethod of protection 
on the part of the défendant ; and we think the agreement to raise the 
élévation of the road to the grade to which it has been carried was 
coupled with the agreement to protect complainant's power plant by 
taking care of its own right of way through such lands. If this was 
not the agreement, then the raising of the grade by the défendant was 
useless and accomplished no purpose. Besides, it is obvious that the 
duty of the railroad company to take care of its own right of way is 
the usual and the only practical method of tising such right of way 
to advantage. 

Upon this question we hâve a practical démonstration of what the 
grade should hâve been, by a railroad constructed at the same time and 
under similar conditions, just across the river. At the same time the 
Deschutes Railroad was being built up the south bank of the river, the 
Oregon Trunk Line was engaged in building a railroad up the north 
bank of the river. The distance between the two roads at the dam 
site is 551 feet. As a resuit of the negotiations between complainant's 
predecessors in interest and the ofRcers of that line of railroad for a 
right of way along the north bank of the river, that road constructed 
its grade at such an élévation that it passes the dam site at an élé- 
vation of 785.27 feet, or 5.67 feet higher than the élévation of defend- 
ant's railroad. 

G. A. Kyle, the chief engineer of the Oregon Trunk Line, testified in 
this case that he did not consider a railroad constructed past the dam 
site, especially if a 60-foot dam is to be built there, would be safe at 
any less élévation than 70 feet. He accordingly raised the Oregon 
Trunk Line to that height above the river. He had examined the road- 
bed of the Deschutes Railroad Company at and above the dam site. 
He did not consider it would be safe to construct a dam at that point 
60 feet in height with the railroad constructed as it is, unless they used 
a great deal of riprap on the présent banks. If plenty of riprap was 
placed there, he thought the danger would be slight. Of course, it 
might cave out in a few places where the rocks are of volcanic ash — ■ 
in fact, it is nearly ail volcanic ash for a short distance, but that could 
be riprapped, he supposed, and made perfectly safe. 

Mr. Boschke, the chief engineer of the défendant railroad, was 
asked : 

"Q. Did Mr. Whlstler (an en.eineer employed by the plalntiff to examine tlio 
lands in eontroversy as to tlielr availabllity for power piu'posiîs) ever make 
any ob.1ection to yoii tliat your line wasn't hlgh enouRh for tlie purposes for 
which his client wanted to use the property there? A. He spoke of the 
upper end, the way our grade lay, where the water came down. coniing down 
the natural grade of the river, would reach the water baclved up from the 
dam; it would prol)ably flood onr grade In there. I said to him, that part of 
it. we iCDuld readilji change that when the time came: ivhen he had a dam 
there, hiit 1 did not beliero in spcnding uny money to change that at this 
time. * « * 
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"Q. How liiKli a dam did you calculate could be built at tlie dam site 
■without interfpring witli your roadV A. I wasn't making auy figures on the 
dam site at ail, or tlie dam. I was building a railroad there, and building it 
as hlgli as I eoiild get uy, starting at eight-tenths grade at tbe tunnel. I think 
a dam readily could be built tliero 60 feet or over witbout flooding our 
tract or right of way so as to interfère witli our railroad, if the flood waters 
were properly taken care of." 

In the course of the cross-examination of this witness concerning a 
previous affidavit made in the case, he was asked this question : 

"Q. If tlie dam were construeted at the dam site only 60 feet In lieight, you 
liave so built your railroad it woidd not affect your railroad at tliat placeV 
A. No. I think it could he built there and protected, inasHruch as ice tcould 
huvc to do more riprniiping at those places, I niean. 

"Q. In your affidavit you sa.v a dam can be b\nlt there 50 feet in lieight, 
witliout affecting your railroad? A. Of course, it can. That is otitp (i tiomi- 
tial expcnse, a, feiv thousané dollars to riprop those hanks and make them 
safe, hiit tvc certainly irouldn't be spendinn that nionoy noiv nntil there is a 
dam there to spcnd it for. 

"Q. Then I understand, Mr. Boschko. that in your .iudgment a dam can 
be built at the dam site 60 feet in height, and it \vouldn't affect your railroad 
as now construeted at allV A. I think so." 

The witness was asked : 

"Q. Th(!n how did you expect to protect your railroad at the dam site? A. 
* * * r.uild a retaining wall, or sometliing like that. It is only a matter 
of a couple of feet there. It wouldu't be a hard job to keep out two feet of 
water." 

[4] The conclusion we draw from this évidence is that the défend- 
ant, in accordance with the agreenient or understanding had between 
the original parties and the subséquent acquiescence of the complain- 
ant, has construeted its railroad through complainant's lands upon a 
grade that will permit the complainant to build a dam approximately 
60 feet in height above the low water in the river, but that this agree- 
ment or understanding had this further condition, that, upon the build- 
ing of such a dam, it would be the duty of the défendant to protect 
its roadway by riprapping, or by building a retaining wall along the 
river side of the fills and embankments of its right of way, so as to 
protect the same from in jury by the water to be stored in the river and 
réservoir above such dam. This condition necessarily implies a duty 
on the part of the complainant, in the bvdlding of its dam, to use every 
reasonable précaution by the construction of a spillway, or other en- 
gineering device, to carry off such high water as may come down the 
river in flood seasons. 

[5] 4. The défendant interposes the further objection to complain- 
ant's proposed dam, that the défendant has acquired certain lands by 
purchase and the right of way over certain other lands above the lands 
owned by the complainant ; that the plaintiff has acquired no right 
to raise the water of the river so as to flow upon any of the lands so 
acquired by the défendant, or back or over or upon its right of way, 
or to raise the waters of the river above its natural flow or above its 
natural fall. 

It appears from the évidence that the fall of the river between the 
dam site and the south line of the northeast quarter of the southeast 
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quarter of section 9, township 4 south, range 14 east — the western limît 
of complainant's lands — is approximately 25 feet. If the complainant 
acquires no other lands on the river above the lands mentioned, this 
would be the limit of the plaintiff's right of réservoir or water storage 
and would correspondingly limit the height of the dam. But the stat- 
ute of Oregon provides that persons, companies, and corporations hav- 
ing title or possessory right to the land, shall be entitled to the use and 
enjoyment of the water of any running stream within the state to fur- 
nish electrical povi'er for any purposes, and may appropriate such wa- 
ters, and shall hâve the right to condemn lands for certain uses, among 
others, for the sites of réservoirs for the storage of water for future 
use. Ivord's Oregon Laws, §§ 6552, 6553. The complainant, having 
the right of eminent domain, has authority to acquire thereby whatever 
lands are necessary for its réservoir and water storage purposes, as and 
for a public use. See Grande Ronde Electrical Co. v. Drake, 46 Or. 
243, 78 Pac. 1031 ; Walker v. Shasta Power Co., 160 Fed. 856, 87 C. 
C. A. 660, 19 h. R. A. (N. S.) 725 ; Henderson v. Lexington, 132 Ky. 
390, 111 S. W. 318, 22 L. R. A. (N. S.) 136. 

The fact that the project is not now fully completed will not prevent 
the complainant from exercising its right to condemn; the right to 
complète a project so far completed is the essential right to condemn 
land for that purpose. When the project, corresponding to a dam 60 
feet in height, is so completed, the défendant will be subject to the 
same conditions with respect to its right of way through such lands as 
it has undertaken to perform with respect to the lands involved in this 
appeal. 

[6] 5. The next objection to the decree cornes from the défendant. 
The objection is that the court below treated the case as a condemna- 
tion suit and imposed the costs upon the défendant. The prayer of 
the defendant's answer was that, in case the court refused to dismiss 
complainant's bill, then it should détermine the amount of damages sus- 
tained by the complainant, or to which complainant might be entitled 
by reason of the location and construction of defendant's line over and 
across said property. In other words, the defendant's answer was 
framed, in part, as a suit for équitable condemnation, and it was so 
treated by the court. The défendant made no tender and no offer to 
pay damages until after this suit was commenced. The costs were 
therefore properly imposed upon the défendant as the complainant in 
the condemnation suit. 

6. The time has passed when a decree can be entered in this case 
based upon the conditions prevailing when- the suit was commenced. 
The railroad has been built by the défendant and is now in opération 
through the lands involved in this appeal. The complainant acquiesced 
in the building of the road througîi its lands, upon the understanding 
and agreement had by the défendant with complainant's predecessors 
in interest conceming the proposed dam, 60 feet in height above ordi- 
nary low water in the Deschutes river where it fîows through such 
lands. Tliis agreement provided for the protection of this dam and 
its use for hydraulic purposes in connection with appliances for the 
development of liydraulic and electric power for ail purposes. The de- 
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crée must therefore conform to the conditions prevailing vvhen the de- 
cree was entered in the lower court. 

The decree of the lower court is, accordingly, reversed, and the cause 
remanded, with directions to enter a decree: That the title to lands 
described as the north half of the southwest quarter (N. i^ of the 
S. W. 14) of section 35, township 3 south, range 14 east, Willamette 
meridian, and lot 2 (N. W. 14 of the N. E. %) of section 3, township 
4 south, range 14 east, Willamette meridian, was acquired by the com- 
plainant prior to the right of way claimed by the défendant. That the 
défendant entered upon and lias occupied its right of way over such 
lands upon the condition that it would not interfère with, or deprive 
the complainant or its successors in interest of, the right to construct 
and maintain a dam for hydraulic purposes in the Deschutes river 
where it passes through such lands, 60 feet in height above the ordi- 
nary low water in the Deschutes river, and the right to install, in con- 
nection therewith, appliances for the purpose of developing hydraulic 
and electric power for ail purposes; the défendant to protect such 
power plant and the appliances connected therewith by taking care of 
its own right of way through such lands by riprapping or by building 
retaining walls along the river side of the fills and embankments of 
its right of way, so as to protect the same from in jury by the water 
to be stored in the river and réservoir above such dam ; the complain- 
ant, in building its dam, to use every reasonable précaution by tho érec- 
tion of a spillway or other engineering device to carry ofif such high 
water as may come down the river in flood seasons. Upon the fore- 
going considération, and the payment by the défendant to the complain- 
ant of the nominal sum of one dollar, in accordance with the agree- 
ment between the parties, the complainant will exécute and deliver to 
the défendant a good and sufficient deed for the right of way through 
the lands described, 200 feet in width, being 100 feet on each side of 
the center line of the railroad track. 

The decree will further provide : That the title to lands described 
as the southeast quarter (S. E. %,) of section 34, township 3 south, 
range 14 east, Willamette meridian, and southwest quarter of the 
northeast quarter (S. W. 14 of the N. E. i/4), west half of the south- 
east quarter (W. % of the S. E. %), and east half of the southwest 
quarter (E. % of the S. W. i/4) of section 3, northwest quarter (N. 
W. 1/4), and northwest quarter of the southwest quarter (N. W. 1/4 
of the S. W. %) of section 10, ail in township 4 south, range 14 east, 
Willamette meridian, is in the complainant. That, in addition to the 
payment of $1,000 for the right of way through such lands, it shall 
be decreed, as a further considération for such right of way, that the 
défendant shall not interfère with, or deprive the complainant or its 
successors in interest of, the right to construct and maintain a dam 
for hydraulic purposes in the Deschutes river where it passes through 
such lands, 60 feet in height above the ordinary low water in the 
Deschutes river, and the right to install, in connection therewith, ap- 
pliances for the purpose of developing hydraulic and electric power 
for ail purposes ; the défendant to protect such power plant and the 
appliances connected therewith by taking care of its own right of way 
through such lands by riprapping or by building retaining walls along 



416 240 FEDERAL KErOItTEB 

the river side of the fills and embankments of its right of way, so as 
to protect the sanie from injury by the water to be stored in the river 
and réservoir above such dam ; the complainant, in building its dam, 
to use every reasonable précaution by the érection of a spilhvay or 
other engineering device to carry off such high water as may come 
down the river in flood seasons. Upon the foregoing considération, 
and the payment by the défendant to the complainant of the sum of 
$1,000, in accordance with the agreement between the parties, the com- 
plainant will exécute and deliver to the défendant a good and sufficient 
deed to a right of way tlirough the lands described, 100 feet in width, 
being 50 feet on each side of the center line of the railroacl track. 

The decree will further provide: That the title to lands described 
as lot 1 (N. E. 1/4 of the N. E. i/4) of section 3, and the northeast 
quarter of the southeast quarter (N. E. Y^ of the S. E. ï/4) of section 
9, ail in township 4 south, range 14 east, Willamette meridian, is in 
the complainant. That the défendant shall not interfère with, or de- 
prive the complainant or its successors in interest of, the right to con- 
struct and maintain a dam for hydraulic purposes in the Deschutes 
river where it passes through such lands, 60 feet in height above the 
ordinary low water in the Deschutes river, and the right to install, in 
connection therewith, appliances for the purpose of developing hy- 
draulic and electric power for ail purposes; the défendant to protect 
such power plant and the appliances connected therewith by taking care 
of its own right of way through such lands by riprapping or by build- 
ing retaining walls along the river side of the fills and embankments 
of its right of way, so as to protect the same from injury by the water 
to be stored in the river and réservoir above such dam ; the complain- 
ant, in building its dam, to use every reasonable précaution by the érec- 
tion of a spilhvay or other engineering device to carry off such high 
water as may come down the river in flood seasons. Upon the fore- 
going considération, and the payment by the défendant to the com- 
plainant of the nominal sum of one dollar, in accordance with the 
agreement between the parties, the complainant will exécute and de- 
liver to the défendant a good and sufficient deed to the right of way 
through the lands described, 200 feet in width, being 100 feet on each 
side of the center line of railroad track. 

When the complainant bas completed its project by the acquisition 
of title to other lands above those to which it now bas title, the défend- 
ant will be subject to the same conditions with respect to its right of 
way through such lands as it is now decreed to perform with respect 
to the lands involved in this appeal. 

The costs on this appeal will be divided equally between the com- 
plainant and the défendant. 

HUNT, Circuit Judge (concurring). The case is not the simple one 
where an owner, who, having stood silent observing that a railroad is 
being built upon his land, thereafter seeks to eject the railroad Com- 
pany or to enjoin the opération of the railroad as located. Were it 
such, I doubt not that the only remedy the owner bas would be suit 
for damages in compensation. Rather is it an instance of where an 
owner who, after parleying upon the very point involved, the location 
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of the road with relation to the préservation of water power, and 
after lie lias had an understanding with the company that the location 
to be chosen would not prevent the owner froni constructing; and main- 
taining a dam 60 feet above ordinary low water in the river, that height 
being necessary for the proper development of the water power, has 
agreed that the company may go on and construct its road. I put the 
case in this way, because, upon a careful reading of the whole évi- 
dence, I cannot reach any other conclusion than that the parties to the 
several original talks, keeping in mind the essential things to be ac- 
complished, meant to hâve it that the location of the railroad would 
be such that the development of the v^'ater power by a 60-foot dam 
would not be interfered with or impeded. I gather that it was a 
reciprocal arrangement made so that the railroad company would, on 
the one hand, obtain the full enjoyment of the valuable right of locating 
its proposed railroad over the lands involved, while, on the other hand, 
the landowner would be safe in the knovi'ledge that in passing the right 
of way be would yet préserve the valuable right to use and develop 
his property for water power purposes by constructing a 60-foot 
dam. And if a decree can be made whereby the enjoyment of the 
one right can be held compatibly with the other, I think the courts 
will but be making effective the expressions and purposes of those who 
conferred upon the matter when it was fresh for adjustment. 1 there- 
fore think that Judge MORROW has drawn the proper conclusions 
from the évidence. 

With respect to the acquisition of the Sherar lands by lieu sélection, 
my view is that by filing the lieu sélection on February 13, 1906, Sherar 
acquired a right — it can be called an inchoate or initiatory right to en- 
ter the land — of sufficient strength and extent to avail him, not neces- 
sarily against ail right of the United States to withdraw the lands from 
disposition, but of enough extent to protect his sélections so that when 
his claim was examined and was not rejected for some error in the 
matter of the sélection or fault in the proceedings incidental thereto 
and was held valid and regular, and the order of withdrawal was can- 
celed, be was properly entitled to a patent to the land. Right of sé- 
lection was suspended between the date of the order of withdrawal 
and cancellation of such order, but not killed. This being true, the 
patent though not issued to him until February, 1913, protected his 
sélection as a lieu entryman with rights initiated and accrued in 1906 
prior to the temporary withdrawal order also in 1906, against the 
subséquent and intervening application of the railroad company made 
in 1908 after the withdrawal order, for right of way across the land. 

I think this conclusion finds support in the reasoning of the opin- 
ions in Spokane Falls, etc., Ry. Co. v. Ziegler, 167 U. S. 65, 74, 75, 
17 Sup. Ct. 728, 42 h. Ed. 79; Weyerhauser v. Hoyt, 219 U. S. 380, 
31 Sup. Ct. 300, 55 L. Ed. 258; and Daniels v. Wagner, 237 U. S. 
547, 35 Sup. Ct. 740, 59 L. Ed. 1102, L. R. A. 1916A, 1116, Ann. Cas. 
1917A, 40. As also bearing upon the construction of the Acts of 
March 3, 1875 (18 Stat. 482, c. 152 [Comp. St. 1916, §§ 4921^926]), 
and February 15, 1901 (31 Stat. 790, c. 372 [Comp. St. 1916, § 4946]), 
see the opinion of Secretary of the Interior in 32 L,. D. 597. 
246 F.— 27 
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GILBERT, Circuit Judge (dissenting). There is one proposition 
which I think is décisive of the whole question of this appeal. It is 
that the plaintiff and its predecessors in interest acquiesced in the con- 
struction of the road at the élévation at whicli it was built. The work of 
construction was begun in August, 1909, and it was continuously prose- 
cuted until it was completed in the latter part of February, 1910. Ail 
the parties in interest knew that the work was being donc. William 
McKenzie, one of plaintiff's agents, at Portland, testified that a profile 
of the road was submitted to him "along in August or September or 
October, 1909." In September, Whistler, an engineer, was employed 
by the plaintiff to examine the lands in controversy, and he reported 
to the plaintiff on October 6, 1909. In his report he referred to the 
fact that he had been instructed to take up with the two railroad com- 
panies "now building up the Deschutes Canyon the matter of their 
locations at Sherar Bridge power site." He stated that Boschke had 
turned over to him a blueprint of location and profile for some miles 
above and below the Sherar Bridge site, and he proceeded to say : 

"Our levels In conjunctlon with the élévations shown on profile would 
Indicate that their location is only about 60 feet above water surface, but 
it is not certain which datum the bench marie from whieh our levels run re- 
fers, and I doubt if absolute assurance can be gotten without sending a man to 
the site to détermine. In either case, however, I am reasonably certain the 
railroad company would object seriously to raising their location. An .8 
per cent, grade was used by the coinpany in cUmbing over the United States 
Réclamation Service's dam site, aud this has been adopted as their maximum 
grade. From their iirofile, it appears they hâve used this to climb over the 
Sherar site, and to go higher would require theni to change their location, not 
only throughout the entlre climb, but as much farther north as necessary to 
obtain the increased élévation by length of Une." 

Hère was definite knowledge acquired by the plaintiff on October 6, 
1909, that the road was being constructed probably not over 60 feet 
above the surface of the water. Boschke testified that : 

Whistler "made no protest whatever as to the height at which our Une 
was above the dam, in that vicinlty. He never attempted to stop us from 
going ahead, or try to induce us to change our grade there." 

No protest was ever made against the construction of the road at 
the altitude where it was placed by the plaintiff" or its predecessors 
in interest until some time in March, 1910, and the objection which 
Martin, the plaintiff's président, made at that time, in his interview 
with Morrow, the right of way agent, was not that the railroad com- 
pany had not carried out its agreements as to the altitude of its road 
above the dam site. The objection was confessedly inspired by a report 
which White & Co. had made recommending a dam 100 feet or more 
in height at the dam site. In his conversation with Morrow, Martin 
made no complaint that he could not construct a dam 60 feet in height. 
What he complained of was that he could not construct one very con- 
siderably higher than that. So in its first bill of complaint, which was 
filed on April 18, 1910, the plaintiff did not rely upon or plead an 
agreement which would permit the construction of a dam 60 feet high. 
In fact, it specificalîy denied that there had been any agreement at ail, 
and its sole ground of complaint as alleged was that the road had been 
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placed at such a height that the plaintiff could not build a dam "exceed- 
ing 60 f eet" in height. There never was a contention on the part pf the 
plaintifif that there was an agreement or imderstanding tliat the road was 
to be so located as to permit the construction of a 60-foot dam at the 
dam site until the amended complaint was filed on November 12, 1913, 
about four years after the road was built. In that complaint the 
plaintifif made volte-face and alleged the things it had denied, and de- 
nied the things it had alleged in the original complaint. And even 
then the suit was not for the spécifie performance of an agreement or 
for damages for violation of an agreement, but it was a suit to obtain 
an injunction against maintaining or operating the railroad, and in the 
proofs in this case there is no testimony whatever that in purchasing 
the property the plaintiff relied upon or knew of any agreement be- 
tween its predecessors in interest and the railroad company. In fact, 
Martin denied that there was such an agreement. He said: 

"I ascertained tliat the people from wlioiii we were buying the property had 
not in an.v way involved the property in any promises or agreements or deeds, 
or any act at ail which iiivolved the question of rlght of way. What remained 
to be settled, if we bought, was the question of whether the railroad had ever 
had any riglit to conie on there at ail or not." 

To me it seems too plain to admit of discussion that the railroad 
company cannot now be made to change the location of its road, either 
to a greater élévation on its présent line, which it seems is imprac- 
ticable, or to remove it to a line further north where a workable high- 
er grade might be found. There is but one remedy against a railroad 
company which has been permitted to go upon land and construct a 
line of road where the landowner has acquiesced in the construction 
of the road, and that is an action for damages. 

"If a landowner, knowing that a railroad company has entered upon his 
land and is engaged in constructing its road without having complied with a 
statute requlring either paynient by agreement or proceedings to condemn, 
remains inactive and periiiits it to go on and expetid large sums in the work, 
he is estopped from maintaining either trespass or e.1ectment for tlie entry, 
and will be regarded as having acquioseed therein, and will be restrieted to 
a suit for damages." Donohue v. El Taso & Southwestern R. Co., 214 U. S. 
499, 29 Sup. et. 698, 63 L. Ed. 1060. 

Where one stands by and silently sees a public railroad constructed 
upon his land, it is too late for him, after the road is completed or large 
sums bave been expended on the faith of his apparent acquiescence, to 
eject the railroad company or enjoin the opération of the road as lo- 
cated. His only remedy is an action to recover compensation. Strick- 
1er V. Midland Ry. Co., 125 Ind. 412, 25 N. E. 455 ; Cowan v. South- 
ern Ry. Co., 118 Ala. 554, 23 South. 754; Kakeldy v. Columbia, etc., R. 
Co., 37 Wash. 675, 80 Pac. 205 ; Slaght v. Northern Pacific R. Co., 39 
Wash. 576, 81 Pac. 1062; Roberts v. Northern Pac. R. Co., 158 U. 
S. 1, 11, 15 Sup. et. 756, 39 L. Ed. 873; Goodin v. Cin. & Whitewater 
Canal Co., 18 Ohio St. 169, 98 Am. Dec. 95 ; Dulin v. Railroad Co., 
73 W. Va. 166, 80 S. E. 145, L. R. A. 1916B, 653, Ann. Cas. 1916D, 
1183; Edwards v. Roberts, 26 Colo. App. 538, 144 Pac. 856; Payne 
V. Railroad Co., 43 La. Ann. 981, 10 South. 10. Compensation, under 
the facts of the présent case, would mean ail the damages which the 
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ptaintiff or its predecessors in interest, or either of them, could law- 
ftilly recover for injury to the power site, and on well-settled princi- 
ples the plaintiff would be entitled to no damages at ail, for it made 
no payment of money under the option for the Sherar lands until after 
December 1, 1909, and it did not acquire any land of the development 
Company until August 2, 1910. The right to recover damages thcrc- 
fore remained in its grantors. Roberts v. Northern Pacific Ry. Co., 
158 U. S. 1, 15 Sup. Ct. 756, 39 L. Ed. 873; Kindred v. Union Pacific 
R. Co., 225 U. S. 582, 32 Sup. Ct. 780, 56 L. Ed. 1216. _ 

As to the lands acquired under the Sherar lieu sélection, I think it 
is clear that the railroad company liad acquired a valid right of way 
prior to the issuance of the patent, and that the patent properly grant- 
ed the lands with an express réservation of the railroad company's 
rights. The lieu sélection was iiled on February 13, 1906. On April 
26, 1906, while a contest was pending over the sélection, it v^as ordered 
that certain lands, including the lands in controversy, "excepting any 
tracts title to which had passed eut of the United States, should be 
temporarily withdrawn from any form of disposition whatever." This 
was donc by the Secretary of the Interior for irrigation works under 
the Act of June 17, 1902, c. 1093, 32 Stat. 388 (Comp. St. 1916, §§ 
4700-4708). On November 5, 1908, the railroad company adopted its 
line of definite location over the lands, and three days later filed its 
profile with the Register of the United States Land Office at The Dal- 
les. On June 10, 1910, the profile was approved by the Secretary of 
the Interior. The withdrawal was not canceled until February 25, 
1913, and on the same dav patent was issued to the heirs of Sherar. 
The Act of March 3, 1899, c. 427, § 1, 30 Stat. 1233 (Comp. St. 1916, 
§ 4945), provides as f ollows : 

"That in the form provided by exlsting ]aw, the Secretary of the Interior 
may file and approve surveys and plats of any right of way for a wagon road, 
railroad, or other highway over and across any forest réservation or réservoir 
site when in his judgmeut the public interests will not be injuriously afïected 
thereby." 

It is said in Judge MORROW'S opinion that the withdrawal was 
without avail as to thèse lands, f-or the reason that by virtue of the 
filing of the lieu sélection the land, within the language of the with- 
drawal, was a tract to which, by the doctrine of relation, "title had 
passed out of the United States," and this is said to be the purport of 
the décision of the Suprême Court in Daniels v. Wagner, 237 U. S. 
547, 35 Sup. Ct. 740, 59 E. Ed. 1102, L. R. A. 1916A, 1116, Ann. Cas. 
1917A, 40. I submit that there is nothing in that case to sustain the 
proposition that title passes out of the United States upon the filing of 
a lieu sélection. That décision goes no further than to hold that the 
entryman under a lieu land sélection acquires a right to proceed and 
obtain title from the United States, and that, when his application is in 
proper form, the Land Office has no jurisdiction to reject it and sustain 
the later application of a contesting entryman. The right of an entry- 
man on public land as against the United States is very différent from 
his right as against another entryman. Certainly the right acquired by 
filing a lieu land sélection is no greater than the right which is acquir- 
ed by a pre-emption entryman upon government land. In both cases 
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the right acquired by the initial acts is the right to obtain title to the 
land. The courts hâve always held that the right of the pre-emption 
entryman before final payment is made and final receipt is given must 
vield to the right of the United States to withdraw the land. In Fris- 
bie V. Whitney, 9 Wall. 187, 19 h. Ed. 668, it was held that the oc- 
cupation and improvement of public lands with a view to pre-emption 
confer no vested right, but only a préférence over others in the pur- 
chase of such lands, which right the land officers are bound to respect; 
but that this inchoate right is not valid against the United States, and 
that a vested right under the pre-emption laws is only obtained when 
the purchase money bas been paid and the receipt of the proper land 
ofiîcer given to the purchaser. Until this is done the court held that 
it is within the légal and constitutional competency of Congress to 
withdraw the land from entry or sale. See, also, Yosemite Valley 
Case, 15 Wall. 77, 21 L. Ed. 82. A later expression of the doctrine 
is found in Russian-American Co. v. United States, 199 U. S. 570, 
577, 26 Sup. Ct. 157, 159 (50 L. Ed. 314), where it is said: 

"Such a vested right, under the pre-emption laws. is only obtained when the 
purcliase money has been paid, and roteipt from the proper land officpr given 
to tlie purchaser. T'ntil this is done, it is compétent for Congress to withdraw 
the land from entry and sale, tliough this may defeat the inchoate right of 
the settler." 

In Cosmos Co. v. Gray Eagle Co., 190 U. S. 301, 311, 23 Sup. Ct. 
692, 696 (47 L. Ed. 1064), in determining the right acquired by the lieu 
land selector before approval of the sélection and the acceptance of 
the deed, it was said : 

"The ground upf)n wldch complainant insists that it is the équitable owner 
of the land selected is that it has relinquislied a title in fee in a forest réser- 
vation, and has selected in lieu there(jf vacant land open to settlement, and 
that the local land offlcers d\ily acceptée!, received, and filed the deed of the 
land relinquished, and the ailldavit that the land selected was nonmineral, 
and that the offlcers duly entered such sélection upon the oHicial records of the 
land office, and tlien and there certifled that the land selected was free from 
<-onf1iet, and that therc was no adverse tiling, entry, or claim thereto. Com- 
plainant asserts that was ail that it could reasonably do; that nothing re- 
malned on its part to do ; and that, when such is the case, the équitable title 
vests, and it is entitled to Clie protection of a court of equity to préserve and 
défend the title so acquired." 

But the court said that "the mère filing of papers cannot create such 
title," and that "there must be a décision made somewhere regarding 
the rights asserted by the selector under the act before a complète 
équitable title to the land can exist." In short, it was held that the 
power to approve was judicial in its nature. The doctrine of that case 
is not overruled in Daniels v. Wagner; but, on the contrary, it is af- 
firmed. Daniels v. Wagner holds that the Land Department com- 
mitted error in law in assuming that it had a discrétion to reject a lieu 
land sélection which in ail respects conformed to the statute. In oth- 
er words, it is the doctrine of the décisions of the Suprême Court that 
by filing a lieu sélection the selector does not acquire title, but only 
the right to obtain title, and that no interest vests in him until the of- 
ficers of the Eand Department shall pass judgment on the papers filed, 
accept his deed, and approve his sélection, and that this is true, not- 
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withstanding that no discrétion is vested in the Land Office to disap- 
prove a sélection and reject a conveyance in any case in whicli the pa- 
pers are in proper form. This is recognized in the administrative rul- 
ing, 43 L. D. 293, that "no such right is acquired by a forest lieu, rail- 
road, or state selector prior to approval thereof by the proper officer 
of the United States as will except the land from withdrawal by the 
government." 

In brief, Congress has the power, and may vest it in the officers of 
the Land Department, to deprive one of his preferred right to acquire 
the title to public land, and confer it upon another, or dévote the land 
to a public use, at any time before ail the preliminary acts prescribed 
by lavv for the acquisition of title, including payment of fées, hâve 
been performed, so that it only remains to. issue the patent. Before 
that time, the withdrawal of public lands suspends ail rights of the 
entryman or the lieu land selector, and places the lands at the disposai 
of the government for any lawful purpose. One of the purposes for 
which it may be used is railroad building, and this is donc by granting 
rights of way by statute across such reserved lands. The lieu land 
selector in this case had, under the terms of the réclamation act, the 
right to relinquish his filing and make "another and additional entry 
as though the entry thus relinquished had not been made." When he 
elects to stand by his entry, and the lands are again restored to public 
entry, and he acquires title, while he may be said to acquire it by re- 
lation as of the date of his sélection, he nevertheless takes it subject 
to any burden which has been lawfuUy imposed thereon during the 
period of the withdrawal. The land so withdrawn in this case might 
lawfully hâve been devoted to réclamation works. In that event, the 
lieu sélection would hâve been annulled. 

Again, the évidence fails to show that there was an agreement that 
the line of road should be so located as to permit the construction of 
a dam 60 feet in height. The predecessors in interest of the plaintiff, 
with whom it allèges the agreement was made, are : (a) The Interior 
Development Company, (b) B. F. Franklin, and (c) the représentatives 
of the Sherar estate. I turn to the considération of the évidence as 
to each of thèse alleged parties to the agreement. 

I. It is certain that there was no such an agreement with the devel- 
opment company. 

Welch, who was président of the Interior Development Company, 
which company owned land where the dam site is situated until it 
turned its rights over to the plaintiff, was called as a witness for the 
plaintiff. He testiiîed that in September, 1909, in company with An- 
derson of Tacoma, he went to the office of O'Brien, président of the 
Deschutes Railroad Company, to find out how high the railroad would 
be at the point of the dam site ; that O'Brien took him to the office of 
Boschke, the engineer, and he was shown the maps. Welch testified : 

"Then they asked about the rigbt of way, and we told tliem that, if they 
would pi-otect our filiiig, there would be no charges for the right of way. We 
specified the height of tlie dam as 60 feet, that we desired. The représenta- 
tive of the railroad company said that he had taken that into considération. 
They showed ns the maps of the railroad grades and heigbts, which showed, 
as I rememher it, hetween 64 and 05 feet above low water. They liad at that 
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time alreatly raised their levels to that heisht before we made a request for 
it. * * * We decided that that height would satisfy us as far as the rail- 
road was concerned. I meau tlie height allowing for a (iO-foot dam. 

"Q. When j-ou went to the rallroad compaiiy's otUce, they produced the pro- 
file sh6\ving the height of the proposed rallroad at that place. Is that cor- 
rect? A. Yes, sir. Q. Aud you expri^ssed your satisfaction with that? A. 
Yes, sir; with the map. Q. Aiid did you conslder that that élévation would 
permit you to construct the dam in the manner in which you desired? A. We 
were satisfled we could con.struct a dam so we could get 60-foot fall. Q. And 
how had you in mind to construct the dam for that purpose? A. Well, we 
had in mind putting in some flood gâtes one way; and another one was with 
splash boards. Q. And that was practicable, you considered? A. We cousld- 
ered it was practicable, yes. * * * Q. And you so expressed your satis- 
faction to Mr. O'Brien and Mr. Boschke. Is that not correct? A. Yes, sir, 
Q. And ad^'ised them that they could go upon the land and construct on the 
élévation shown on that profile, and, if they did so that they could hâve the 
right of way free of charge, as far as the Interior Development Company was 
concerned? A. Yes, sir; that was the understanding. * * * 

"Court: You thought you could construct a CO-foot dam without interfering 
with the rallroad ; is that what you thought? A. That was our opinion; yes, 
sir. Q. (Mr. Wilson) Who was interestcd in the Interior Development Com- 
pany with you at that time? A. Mr. McCornack of Salem, E. P. Q. Did you 
and lie own ail the stock of the Interior Development Company? A. Yes, sir. 
Q. AVas Mr. McCornack satisfled with that arrangement? A. Yes, sir." 

Nowf, we hâve in this testimony the express agr«ement of the prés- 
ident and stockholders of the Interior Development Company that the 
railroad might be built at the élévation shown on its profile. The plain- 
tif? in buying the property took it subject to that agreement, and was 
bound by it. The plaintiiï, having called the witness, is bound by his 
testimony. There is no évidence which contradicts Welch's testimony. 
Anderson's testimony relates to the same conversation, and it in no 
way discrédits or contradicts the testimony of Welch. Anderson was 
figuring with Welch on purchasing the land of the Sherar estate, for 
which Welch held an option. He was asked: 

"Q. Now, at the time you were talking there, wasn't it understood you told 
O'Brien you wanted the road elevated? Didn't you say at that time, you and 
Welch. your people, that if he would elevate it to that height that that would 
be satlsfactory to you, and that the raili'oad company could hâve the right of 
way fi'ee of charge if they wonld elevate it above to clear your 60-foot dam? 
A. I don't recall that. It raay liave beon nientioned, and it may not. I would 
not deny or affirm that. I think I was there dui-ing the whole conversation. 
I don't recall any sucli conversation as that between Welch and O'Brien. I 
don't recall anything of the kiud. I would not deny or atfirm that. I don't 
recall it. I don't recall any conversation about right of way at that time." 

It will be seen that Anderson did not deny or contradict the state- 
ment of Welch that he advised O'Brien and Boschke "that they could 
go upon the land and construct on the élévations shown on that pro- 
file." O'Brien corroborâtes the testimony of Welch. He testified that 
he pointed out to Welch what he proposed to do: 

"That we had a Une there that was along in the neighborhood of CO or 
62 feet. somowhere in about 60 feet, and told them that we had gone to a 
great de.al of expense elevating our Une, or we would go to a great deal of 
expense lifting our line to this height, iuid Mr. Welch said that was entirely 
satisfactory as far as they were concerned — Mr. Weh'h and Mr. Anderson. Mr. 
Welch said he would be very glad to donate the right of way free, if I went 
to that height." 
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There was no other witness who testified as to the agreement and 
understanding between the Interior Development Company and the 
railroad company. The évidence is clear that the development Com- 
pany assented to the construction of the road at the grade indicated 
on the profile, and on which grade it was constructed, and that it be- 
lieved that it could construct its dam to a height of 60 fe«t without 
interfering with the railroad at that grade. That agreement so made 
is absolutely conclusive upon the parties to this litigation, so far as 
the lands purchased by the plaintiff from the development company 
are concerned. The plaintiff alleged in its second amended complaint 
that it was agreed between the development company and the rail- 
road company that : 

The latter "should liave the risht to go upon the lands owned by the In- 
terior Development Company and the lands claimed by the Interior Develop- 
ment Company as above set forth, and construct its railroad over the same. 
* * * Provided that the railway line to be constructed over said lands 
by tlie défendant should be constructed at such an élévation above tlie water 
of the Deschutes river that the construction and maintenance of the defend- 
ant's railway line should not interfère with the construction and maintenance 
of a dam 00 feet in height above ordinary low water in said river." 

In so alleging the agreement, the plaintiff set forth only a portion 
of it. The rest of'the agreement, as shown by the undisputed testi- 
mony, was that the railroad might be constructed at the line indicated 
by its profile, which was exhibited to the development cumpany, and 
that the development company in building its dam to the height of 60 
feet would take care of its own flood waters. The only water right, 
or right to construct a dam to divert the waters of the 'Deschutes 
river, which the plaintiff bas acquired, is that which attaches to the 
land of the development company, and which was acquired by that com- 
pany by its notice of December 7, 1908. 

2. There was no such agreement with Laughlin. 

Laughlin was the holder of the option knovvn as the Ilostettler op- 
tion, an option to purchase the Sherar lands. Under Laughlin's op- 
tion the plaintiff acquired the Sherar property. It alleged in its amend- 
ed complaint that, before it purchased the Ilostettler option from 
Laughlin, it was agreed between Laughlin and the railway company 
that the latter might enter upon the lands described in the option, and 
locate and construct its railroad line over the same, provided that it 
should be so located, constructed, and maintained that a dam 60 feet 
in height above ordinary low-water mark in the Deschutes river 
might be constructed at any place on the lands described. That allé- 
gation of the complaint was not proven. The plaintifif called Laughlin 
as a witness, and he denied it. lie testified that he had a conversation 
with O'Brien in March or February, 1909, in which O'Brien guaran- 
teed to protect the Sherar property "to the fullest extent that it was 
possible" ; that O'Brien called Boschke in and told him he would hâve 
to go back and rerun the line and save every foot of power for the 
Sherar property that could be saved. Laughlin testified: 

"I don't think any height of dam was mentioned by me. I don't bave any 
i-ecollection about that. We had i)liinTied upon a eO-foot dam, (iO foot above 
meau low water. Q. Didu't you at that tinie agrée that if thoy would elevate 
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their Une to a level tliat would be 60 feet above low water, or permit tlie 
construction of a dam 60 feet higli, that they uilght go aliead vvith tlielr con- 
struction? A. No, sir; I did not. I sald they could go ahead witli their 
construction at that time, provided they paid for it, at any height; if they 
wanted to pay for ail the property, they could go on water grade. Q. In your 
conférence with Mr. O'Brien and Mr. Boschke in the Wells-Fargo building, you 
stated to them that it would be satlsfactory to you, and to the people you 
represented, for the railroad company to pi-oceed and build on a right of way 
that would enable and permit the construction of a OO-foot dam, and that if 
they would do that and raise the Une to that élévation that you would see that 
the Deschutes Railroad Company would be given the right of way for a 
nominal considération? A. I did not. I had no talk with them, or either of 
them, to that efCect. Q. Now, in your conversation over the phone, didn't 
you hâve an understanding with Mr. Morrow that they could proceed with con- 
struction across this property if that élévation was maintained by the rail- 
road sufficient to go over a dam 60 feet liigh? A. I did not, at no time, or at no 
place, nor in the présence of anybody at ail. I think Mr. Morrow was présent 
at the conférence I had with Mr. O'Brien and Mr. Boschke in February or 
March, 1009. Q. Now, at that time and place, didn't you say to Mr. O'Brien 
and Mr. Boschke and Mr. Morrow that, if they would raise the grade as 
high as they could, you would be satislio<l, and Mr. Boschke, the chief en- 
gineer, referrod to bis profile maiis, and stated that it was possible for him 
to reach a height so as to clear a 60-fot)t dam? A. I did not. The matter 
was not mentioned, any particular number of feet." 

The plaintiff having alleged the agreenient as it did, and having 
made Laughlin its vv'itness to prove it, is it not bound by the testimony 
which he gave ? Let us see what other évidence there is to show that 
Laughlin's testimony should not be accepted as conclusive. The other 
persons présent at the interview were O'Brien, Boschke, and Morrow. 
O'Brien's testimony was that: 

Ile "asked Mr. Boschke in a gênerai way if he had any idea, or if he could 
get any idea from the data he had in hls possession at that time, as to liow 
high he could go without making the cost prohibitive," and he said "in the 
neigliborhood of 58 or 60 feet, along in there. I asked Mr. Ijaughlin if that 
would be satlsfactory at that height, along in there, lietweesi 58 and 60 feet. 
Mr. Laughlin said he thought that would be satisfactor.v. * * * k ^y,,»^ 
slmply a question of how far we could get up in order to glve him the ad- 
ditional height, in order to develop his power. It was thoroughly uiulerstood 
that the whole question depended, from my staudpoint, on the question of 
how much money we could afford to spend there, without making the Une so 
expensive that we would bave to give it up. Q. And you did that, did you, 
to satisfy Mr. Laughlin in connection with your understanding there with 
him? A. I supiiose that I had. Mr. Laughlin expressed himself as wel! 
pleased with what we had doue, the instructions that I had issued to Mr. 
Boschke. And, as I said before, when I asked Mr. Boschke about how high he 
could go, if he could give an opinion as to how high he could go, or how 
high he thought he could go, on the data on hand, he said between 55 and 
60 feet; and Mr. Laughlin seemed to be well pleased with that." 

Boschke testified: 

"I Indicated approximately what élévation we could make at the dam site, 
at that conférence. I knew we could get iip some luiniber of feet, and Laugh- 
lin said anything we could get up there woidd be very désirable. I don't 
remember exactly the height I thought we could make. It was 45 or 50 feet, 
perhaps 60. I don't remember, but the wliole tbing hinged on startiiig out on 
a maximum grade, and getting as high as we could. That is what my instruc- 
tions were to do. Q. Did Mr. Laughlin express satisfaction or dissatisfac- 
tion with the approximate height that you indicated? A. Well, as I said, at 
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this conférence he sald that every foot we could get up there would be very 
désirable, and agreeable to them, whatever we could do." 

Morrow testified that: 

"He (Lauglilin) was wanting to know about the élévation there, and really 
expressed hlmself as beiiig satisfied with auy élévation that we miglit rea(.'li. 
There was more or less discussion, and Mr. Boschke referred to his profile, 
and my understanding is, and I think it is true, that he said he could probably 
reaeh an élévation of 60 feet. Auyway, whatever tliat élévation was, Mr. 
Laughlin expressed himself as being perfectly satisfied with it." 

There was no other testimony as to the agreement with Laughlin. 

3. There was no such agreement with the représentatives of the 
Sherar estate. 

Those représentatives were the two executors. Only one of them, 
Grimes, was called as a witness. His testimony is as foUows : 

"Q. You didn't hâve any negotiations at ail in regard to a dam site there 
with the railroad compauy? A. Not any more than they were notified, that is, 
in our talk with Mr. Morrow, that if we gave them a right of way through 
there, they would hâve to keep high euough to protect the dam site. Q. How 
high a dam site would they hâve to protect ï A. I had nothing to do about 
the figures that the dam site was to l;e, what height they were to keep. It 
was supposed to be from 60 to 6,5 feet, my uuderstaudiug was. Q. Wasn't 
it 55 feet you were talking about V A. Ko, sir; I doii't think so. 1 never 
heard of any 55 feet. Q. What did Mr. Morrow say about keeping up there to 
protect the dam site? A. I hâve no recollectiou of his nuiking any reply 
whatever." 

That is the whole of Grimes' testimony on the subject, and it is 
clear that his understanding was that the railroad was to be at an 
élévation of from 60 to 65 feet at the dam site. That understanding 
was carried out. 

It thus appears by the testimony of the président of the development 
Company, by that of Laughlin, and by that of the executor of the 
Sherar estate, ail of whom were called as witnesses for the plaintiff, 
that there was no agreement on their part with the railroad company, 
such as is alleged in the plaintiiï's complaint. 

The testimony on which a contrary conclusion is reached is that 
of Anderson and Morrow. I hâve already discussed the testimony of 
Anderson, and shown that his testimony related only to the interview 
with Welch, the président of the development company, and that it is 
entirely in harmony with Welch's testimony. Morrow, it is true, testi- 
fied, "it was agreed that the élévation of the line should be such that 
a dam 60 feet in height above low-water mark should be constructed," 
and this is quoted in Judge Morrow's opinion. But what Morrow so 
testified to is to be taken in connection with the other portions of his 
testimony, and, when so considered, ail the circumstances indicate that 
the dam 60 feet in height which he contemplated, and to which he 
alluded, was a dam 60 feet in height such as Welch said he could 
erect at the dam site, when he said : "We had in mind putting in 
some flood gâtes one way; and another one was with splash boards." 
If the affidavits which Morrow and Boschke filed in 1910 are relied 
upon as impeaching the testimony they gave on the trial, I wish to 
say first, as to Morrow's aifidavit, in which he stated that the chief 
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engineer, by référence to his profiles and maps, stated that it was pos- 
sible to reach a height so that a dam 60 feet in height could be con- 
structed, and this was agreed to on the part of Mr. Laughlin to be 
sufficient, Morrow explained that and stated that he believed the af- 
fidavit was erroneous, but he admitted that he had the understanding 
that it was possible ta construct a dam of the height of 60 feet, and 
it seems to hâve been the understanding of ail parties, in the few con- 
versations in which the height of the dam in connection with the lo- 
cation of the grade at the point where the road was built was men- 
tioned, that a dam 60 feet in height could be constructed in the man- 
ner in which Welch proposed to construct it. Such a dam, it is 
admitted, would not interfère with the railroad as constructed. So 
Boschke in his affidavit had stated that "if the height of the line of 
the Deschutes Railroad Company were raised to the height of 60 
feet, or raised to a height to permit of a 60-foot dam at this dam site, 
it would be satisfactory." But in explaining his affidavit he said that 
"Laughlin stated that any height would be satisfactory that we could 
get up to." I submit that there is substantially no conflict in the testi- 
mony, and, if there were, it would be a case for the application of the 
rule that the finding of the trial judge on conflicting testimony will 
not be disturbed on appeal. 



WHITE V. CHICAGO G. W. R. CO. 

(Circuit Court of Appeals, Eightli Circuit. October 15, 1917.) 

No. 4835. 

1. Eailhoads <S=?î59(1) — Action for In jury to Person Neab Track — De- 

FEN SE8 — TRESPASSER. 

It is no défense to an action agalnst a railroad company for a Personal 
injury that plaintifC was a technical trespasser upon the property of a 
third party. 

2. Negeigence ®=121(2) — Proof of Négligence — Doctrine of Res Ipsa 

LoQurruR. 

Where the plaintiflf in an action for négligence sets eut specifioally in 
what the négligence of défendant consisted, the doctrine of res ipsa loqui- 
tur has no application. 

In Error to the District Court of the United States for the Southern 
District of lowa ; Martin J. Wade, Judge. 

Action at law by W. O. White against the Chicago Great Western 
Railroad Company. Judgment for défendant, and plaintiff brings er- 
ror. Reversed. 

C. O. Holly and John McDennan, both of Des Moines, lowa, for 
plaintiff in error. 

Fred. P. Carr, George H. Carr, and Donald Evans, ail of Des Moines, 
lowa, for défendant in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

SMITH, Circuit Judge. [1] The Des Moines Union Railway Com- 
pany is a terminal and railroad company at Des Moines, lowa. It has 

i^zsFoT other cases see same toplc & KBY-NUMBER. in ail Key-Numbered Digests & Indexes 
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two main lines extending east and west near the center of the ticr of 
blocks lying south of Cherry street crossing Eighth street. South of 
thèse tracks it has a switch which at its west end leaves the main tracks 
and extends east to the west line of Eighth street. Eighth street 
extends north and south across the two main hne tracks referred to 
and east of the end of the switch mentioned. Eighth street is, and 
was at ail times hère material, curbed, and paved in the driveway, 
and had sidewalks and parkings along the sides. East and beyond 
the end of the switch referred to and of the west sidewalks on such 
street, and standing partly on the parking and partly on the paving, 
was a flagman's shanty used by an agent of the Des Moines Union for 
shelter while he was engaged in flagging trains passing over the two 
main tracks referred to and in warning the public who were about to 
use the highway crossing of approaching trains. It appears from the 
testimony that the Des Moines Union had granted a long-time lease 
of the switch in question to the défendant, the Chicago Great West- 
ern Railroad Company, for use as a wagon track. Prior to the hap- 
pening of any of the matters hère complained of the défendant had 
the care and control of the switch track. As the switch track did not 
cross or encroach upon Eighth street, it is quite clear that the flagman 
had no duty whatever with référence to that track. 

The défendant had, in common with varions other railroad com- 
panies, the right to use the two main tracks in question for its pas- 
senger trains. The Des Moines Union was engaged in operating, 
caring for, and controlling the two passenger tracks, while the de- 
fendant under its lease was operating, caring for, and controlling the 
switch. The plaintiiï was employed as a night watchman at a build- 
ing on Eighth street, which he alleged was the Jaeger Manufacturing 
Company's. The Jaeger Manufacturing Company was engaged in 
business on the southeast corner of Eighth street and the alley run- 
ning east and west through the center of the tier of blocks in question 
and directly across Eighth street from the shanty referred to. On 
the evening of April 19, 1914, he was invited by the flagman at the 
crossing in question, who was in the employ of the Des Moines Union, 
^yhich erected the shanty, to step into it for a social visit. While 
he was thus in the shanty, the défendant shunted some freight cars 
east on the switch in question, and they passed beyond the end of 
the switch across the sidewalk and the parking, struck the shanty, and 
inflicted injuries upon the plaintiff's person. 

This suit was brought to recover for those personal injuries. The 
case was tried to a jury, and the court directed a verdict for the de- 
fendant, the Chicago Great Western Railroad Company, and to a 
judgment rendered on a verdict so returned the original plaintifï sued 
out this writ of error. 

The instruction was based upon the theory that the défendant while 
in the shanty was a trespasser and the company owed him no duty. 
The évidence shows that the accident took place in a public highway, 
but it does not appear just what the title of the public was to the high- 
way. In lowa, in addition to the forms in which such title can or- 
dinarily be acquired, the exécution, acknowledging, and recording of 
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a plat of land in a city is équivalent to a deed in fee simple of ail lands 
set apart for streets. Section 917, Code of 1897. Whether the pub- 
lic had a perpétuai right of use of the street, or a title in fee simple, 
is, however, not very material. 

So far as the main lines were concerned, the Des Moines Union 
had a right to lay them across the street without the consent of the 
city or of anv property owner. Gates v. C, St. P. & K. C. Ry. Co., 82 
lowa, 518, 48 N. W. 1040; Morgan v. Des Momes Union Ry. Co., 
113 lowa, 561, 85 N. W. 902. As the Des Moines Union did not own, 
so far as shown by the record, the property across the street f rom the 
end of the switch in question, it is gravely doubtful if it could hâve 
extended the switch across the street without the consent or compen- 
sation of the owner of the Jaeger Manufacturing Company property. 
In any event it never attempted to exercise any such right. There is 
nothing in the évidence as to what, if any, right the Des Moines Union 
had to erect the flagman's shanty in question in a pubHc street. The 
évidence does not show that it had been maintained in such a way 
or for such a time as to acquire the right by the statute of limitations. 

We are inclined to the opinion that the city had a right to require 
the Des Moines Union to maintain a flagman at the crossing for the 
purposes for which he was there maintained, and to authorize the 
maintenance of the shanty for his protection from the weather, so 
long as it was so limited in its size and location as not to materially 
interfère with the use of the street. Barney v. Keokuk, 94 U. S- 324, 
24 L. Ed. 224; Id., 4 Dill. 593, 2 Fed. Cas. 898, 28 Cyc. 853. Suf- 
fice it to say that there is no évidence that the public right to the street 
had in any way been lost. 

Conceding that the Des Moines Union could keep the public out 
of the shanty, it could permit individuals to enter the same, and its 
sole agent in charge of the shanty had invited the plaintiff to enter 
it. He did so, and was in the public street, with the permission of the 
Des Moines Union, the only one who it is even claimed had an ex- 
clusive right therein. He was thus in the shanty not as a trespasser 
against any human being. 

But, if we assume he was a trespasser, it was against the Des Moines 
Union, and not on the property of the Chicago Great Western Rail- 
road Company. Could that def eat his recovery , or aid in doing so ? 
In other words, is it any défensive matter for a railroad company, that 
injured a claimant, that he was a technical trespasser upon the property 
of a third party? This question was before the Suprême Court of Ar- 
kansas and elaborately considered in St. Louis, etc., Railwav Co. v. 
Jackson, 96 Ark. 469, 132 S. W. 206, 31 L. R. A. (N. S.) 980, and it 
was there held that the fact that the injured party was a trespasser up- 
on the property of a third party would not avail the défendant. To the 
same effect is Missouri, etc., Ry. Co. v. Scarborough, 29 Tex. Civ. App. 
194, 68 S. W. 196, and much can be found to sustain that doctrine in 
West Virginia, etc., Ry. Co. v. State, 96 Md. 652, 54 Atl. 669. 61 
L. R. A. 574: Ambroz v. Light & Power Co., 131 lowa, 336, 108 N. 
W. 540; Connell v. Keokuk Elec. Ry. & Power Ce, 131 lowa, 622, 
109 K. W. 177; Louisville, etc., Ry. Co. v. Downey, 18 Ind. App. 
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140, 47 N. E. 494; St. Louis, etc., Ry. Co. v. Troutman (Tex. Civ. 
App.) 138 S. W. 427. The District Court was in error in its holding 
that the law with référence to trespassers had anything to do with this 
case. 

[2] The plaintiff in error claims in substance that the maxim "res 
ipsa loquitur" applies to this case. This might be true if the plaintiff 
had not set out in full in what the négligence of the défendant con- 
sisted, viz. : 

First: "That the défendant was négligent In failing to equlp the end of 
the traelc with a bumper that would lieep said car from running offi of said 
track." 

Second: "That the défendant eompany was négligent in faillng to hâve a 
light or some signal in an attempt to run their cars across the street without 
tracks." 

Third: "That the défendant eompany was négligent and careless in their 
failure to provide a switchman or brakenian on said cars for the purpose of 
glving to flreman or engineer his signal when to stop before reaching the 
end of said track." 

Under such circumstances the maxim in question can hâve no ap- 
plication. Midland Valley R. Co. v. Conner, 217 Fed. 956, 133 C. C. 
A. 628. 

The judgment of the District Court is reversed, and the case is 
ordered remanded to it, with instructions to set aside the verdict and 
grant a new trial. 
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JONES V. H. M. IIOBBIE GROCERY CO. 

In re COLLINS. 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1917.) 

No. 3108. 

1. Sales <@=544 — Fbattd — Wiiat Constituïes. 

Au insolvent, who purcliases goods wlthout any Intention or expectation 
of paying therefor, is, wîiere the sale was induced by false representatious 
as to his fluancial condition or by lils concealmeut of bis flnancial condi- 
tion, guUty of fraud, and tbe seller is entitled to rescind the sale and 
recover his property. 

2. Bakkbxjptcy i®=>140(2) — Trustée — Rights of. 

A credltor of an Alabama bankrupt asserted, on the ground of fraud, 
the rlght to rescind the sale made to the bankrupt a few days before he 
flled his voluntary pétition and to reclalm the goods sold. Code Ala. 1907, 
§ 3386, déclares that conveyances of Personal ])roperty to secure debt or 
provide indemnity are Inoperative against creditors and purchasers with- 
out notice until recorded, whlle section 3394 déclares that contracts for 
the couditional sale of Personal property, by the ternis of which the 
vendor retains title untll payment and the purchaser obtains possession, 
shall be vold against purchasers for a valuable considération, mortgagees, 
and judgment creditors wlthout notice, unless In writing and recorded. 
Bankruptcy Act ,Tuly 1, 1898, c. 541, § 47a(2), 30 Stat. 557, as amended by 
Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1916, § 9631), déclares 
that the trustée in bankruptcy, as to ail property in the custody of or 
coniing into the custody of the bankruptcy court, shall be deemed vested 
with ail the rights, remédies, and powers of a créditer holding a lien by 
légal or équitable proceedlngs thereon. Held that, as it dld not appear 
that there was any Alabarna statute subordlnating the right of a de- 
frauded créditer of personalty to rescind the sale and reclalm the prop- 
erty to the lien of a judgment credltor of the fraudiilent purchaser, the 
seller was, as against the trustée in bankruptcy, entitled to rescind the 
sale and reclalm the property. 

Appeal from the District Court of the United States for the Mid- 
dle District of Alabama; Henry D. Clayton, Judge. 

In the matter of the bankruptcy of B. A. Collins. A pétition by the 
H. M. Hobbie Grocery Company for review of an order of the référée 
denying réclamation of merchandise sold the bankrupt having been 
granted, and réclamation allowed (242 Fed. 975), E. O. Jones, trustée 
in bankruptcy, appeals. Affirmed. 

Byrd G. Farmer and William R. Chapman, both of Dothan, Ala., 
for appellant. 

Lee H. Weil and Davis F. Stakely, both of Montgomery, Ala. (Mar- 
tin & Williams, of Dothan, Ala., on the brief), for appellee. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge. The appellee asserted the right to re- 
scind, on the ground of alleged fraud, a sale of goods made by it to 
the bankrupt a few days before the latter filed his voluntary pétition 
in bankruptcy, and to reclaim the goods sold, which went into the pos- 

(@;=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



■432 246 FEDERAL REPOKTKK 

session of the trustée in bankruptcy ; no part of the purchase price hav- 
ing been paid. The trustée appeals from a decree sustaining the claim 
asserted. 

[1] If one who at the time is insolvent, or in failing circumstances, 
obtains goods from another on crédit, with no intention of paying for 
tliem, or at least with no reasonable expectation of being able to pay 
for them, and the sale was induced by false or fraudulent représenta- 
tions as to his financial condition, on wliich the seller relied, or would 
not hâve been made, but for his fraudulent concealment of his financial 
condition, or of the fact that he did not intend to pay, or reasonably 
expect to be able to pay, for the goods, the seller has the right to re- 
scind the sale and recover his property. Maxwell v. Brown Shoe Co., 
114 Ala. 304, 21 South. 1009; Donaldson v. Farwell, 93 U. S. 631, 23 
L. Ed. 993. The seller's pétition in the pending case, and the évi- 
dence adduced in support of it, we think sufficiently show that, as 
against the purchaser, he had the right, under the rule just stated, to 
rescind the sale and recover the goods sold. 

[2] It is contended in behalf of the appellant that this right does not 
exist against him, the purchaser's trustée in bankruptcy. This conten- 
tion is sought to be suf^ported by invoking the provision of the Bank- 
ruptcy Act that : 

"Such trustées, as to ail property In the custody or comiiig into the cus- 
tody of the bankruptcy court, shall be deenied vested with ail tlie rights, 
remédies, and powers of a credltor holding a lien by légal or équitable pro- 
ceedlngs thereon." Banl^ruptcy Act, § 47a(2), as amended by Act June 25, 
1910 (9 U. S. Comp. Stat. Aiin. 1916, § 9631). 

The contention stated cannot prevail, unless under the Alabama law 
the right conferred on the purchaser's creditor by the acquisition of a 
lien on the latter's property by légal or équitable proceedings is su- 
perior to that of the defrauded seller to rescind the sale and reclaim 
the goods sold. In our opinion that superiority does not exist under 
the Alabama law. An Alabama statute makes conveyances of Per- 
sonal property to secure debts, or to provide indemnity, inoperative 
against creditors and purchasers without notice, until recorded. Code 
of Alabama 1907, § 3386. Another Alabama statute provides that : 

"Ail • * * contracts for the condltional sale of Personal property, by the 
ternis of which the vendor retalns the title until payinent of the purchase 
money and the purchaser obtains pcjssession of the property, and ail coutracts 
for the lease, rent, or hire of Personal property, by the tenus of which the 
property is delivered to another on condition that it shall belong to hlni when- 
ever the amount paid shall be a certain siun, or the value of the property, tho 
title to remain in the other party until such .sum or value shall hâve been 
paid, are, as to such condition, yoid against purchasers for a valuable con- 
sidération, niortgagees and judgnient creditors viJithout notice thereof, unless 
such contracts are in writing and recoi'ded" as provided in the statute. Code 
of Alabama 1907, § 3394. 

The statutes mentioned do not purport to affect such a transaction 
as the sale which is under considération in this case. This case is one 
to which those statutes and décisions based upon them are not applica- 
ble. So far as we are advised, there is no Alabama statute which sub- 
ordinates the right of a defrauded seller of personal property to re- 
scind the sale and reclaim the subjcct of it to the lien acquired by le- 
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gai or équitable proceedings in favor of a créditer of the fraiidulent 
purchaser. Prior to the enactment of the last-quoted statute a pur- 
chaser of personal property f rom one holding possession under a con- 
ditional sale, by the terms of which the property was not to belong to 
the buyer until he paid a note given for the purchase priée, which was 
not paid, acquired only the conditional title of his vendor, and could 
not defeat a recovery in detinue bronght by the original vendor, even 
though he showed a bona fide purchase for value and without notice. 
Sumner v. Woods, 67 Ala. 139, 42 Am. Rep. 104. z'Mabama décisions 
recognize the right of a defrauded seller of personal property to rescind 
the sale and recover the goods sold f rom one holding under a lien ac- 
quired, before the seller's exercise of the right to rescind, by légal or 
équitable proceedings institnted by or in behalf of a créditer of the 
fraudulent purchaser. Union Mfg. & Commission Co. v. East Alabama 
National Bank, 129 Ala. 292, 29 South. 781 ; McKensie v. Rothschild, 
119 Ala. 419, 24 South. 716; Code of Alabama (1907), § 2948. 

The conclusion is that under the Alabama law the right of a de- 
frauded seller of personal property to rescind the sale and recover the 
thing sold is not, where that right is asserted against one holding the 
subject of the sale under a lien acquired by légal or équitable proceed- 
ings in favor of a créditer of the fraudulent purchaser, made dépend- 
ent upon such créditer having had knowledge or notice, actual or con- 
structive, befere or when his lien attached, of the existence of the right 
asserted by the defrauded seller. 

The decree appealed from is affirmed. 



TJNITRD STATES FIDEIJTY & GUARANTY CO. v. UNITED STATES. 
(Circuit Court of Appeals, Xinth Circuit. December 3, 1917.) 

No. 2929. 

1. PosT OriioE iS=39 — Relation — Right of United States. 

Ttie United States is ii bailee for lilre of resistered packases and their 
contents, and can maintain an action a,!;alnst one who steals such mail, 
recoverlng the value of the property taken. 

2. PosT Office ig==>9 — Tiieït of Mail — Actions. 

Défendant executed a bond condltioncd that a postal employé would 
falthfully account for, dellver, and \>»y over to the proper officiai or per- 
son ail nioneys, mail matter, and otlier property of every klnd which 
shonld come into his hands as an employé. The employé stole .$15,000 
eontained in a registered packase. Before the package was malled, the 
sending bank insured it against loss with an Insurance conipany, and 
after the theft the Insurance company paid the loss to the bank, and 
as subrogée of the bank recovered froin the United Stutes $50, the liablli- 
ty of the United States for a registered i)ackage stolen. Rev. St. § 
4058 (Cornp. St. iOWi, § 7607), déclares that, whenever the Postmaster 
(îeueral is satisfled that money or ])roperty stolen from the mails, or the 
j)roee(!ds thereof, has been receivcd at the departnient, he may, upon 
satlsfactory évidence as to tlie owner. dellver the same to hlm, wliile 
Postal Régulations, §§ 14.'{, 144, aiithorize a suit against an employé and 
his sureties, and direct that, if recovery is liad, tlie amonnt shall be paid 
to the United States and to the losers of the luail. Ilcld that, as the 

©EsFoi other cases see same topic & KBY-NUMBER in ail Key-Numbered Ulgests & Indexes 
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United States was a bailce for hire of the packages stolen, It couUl, as 
such, recover on the bond of tbe employé, and recovery could not be de- 
feated on the grouud that, the Insurance company having paid the 
bauk, the doctrine of subrogation could not inure to it. 

3. PosT Office i©=>9 — Tiieft of Mail — Actions. 

As the bond of the employé was conditioned that he shoiild pay over to 
the proper officiai ail moneys which came into his hands, the recovery oï 
the United States, though for the heneflt of the insurer of the bank, 
could not be limited to $50, which was the liability of the United 
States ; but it could recover the amount of the loss up to the penalty of 
the Loud. 

4. PosT Office ®=>9 — Tiieft of Mail— Actions. 

As the bond made no provision for apportionment of loss, and there 
was no identity between the company, which iiisured the safe transmis- 
sion of the registered package stolen, and défendant, which insured the 
conduct of the postal employé, there could be no apportionment of loss. 

In Error to the District Court of the United States for the Sotithern 
Division of the Southern District of Cahfornia; Oscar A. Trippet, 
Judge. 

Action by the United States against the United States FideHty & 
Giiaranty Company, a corporation. There was a judgment for the 
United States, and défendant brings error. Affirmed. 

The United States brought this action In its own behalf , and for the use and 
lieneflt of the subrogée of the l'irst National Bank of Los Angeles, to re- 
cover judgment for |2,000, witli iuterest, against the United States Fldelity 
& Guarauty Company, the penalty of a bond given by the Fidelity Company 
for that sum in favor of the United States. O. F. Altorre was a clerli in the 
post otlice at Los Angeles, aud the Fidelity Company, plaintlff in error, became 
surety upon his bond. The bond called for the faithful diseharge of ail duties 
imposed upon Altorre by law or régulation of the Fost Office Department, and 
that he would "falthfuUy aceount for, deliver, and pay over to the proper 
ofliclal or person ail moneys, mail matter, and other property of every kind 
whlcli shall come into his hands us such clerk, and which shall come into his 
hands by virtue of his occupancy of any position" in the post office. The de- 
fendant deiiied any liability to tlie United States, except for $50, and after trial 
judgment was entered in favor of the United States for §2,000 and interest. 
The company assigns error. 

Upon the trial it %vas stipulated that Altorre stole $15,000 in money, con- 
tained in two registered packages, which came into his hands as a post office 
clerk, and which had been mailed by the First National Bank of Los Angeles, 
addressed to tlie Bank of Blsbee, Bisbee, Ariz. Betore the packages were 
mailed, the sendlng bank insured the saine against loss witli an Insurance 
company, and after the theft the Insurance company paid the loss of $15,000 
to the bank, and as sul)roge6 of the liank the Insurance company recovered 
from the United States $50, the liability of tlie United States for the packages 
stolen. 

Gurney E. NewHn and A. W. Ashburn, both of Los Angeles, Cal., 
for plaintifif in error. 

Albert Schoonover, U. S. Atty., and Robert O'Connor and W. F. 
Palmer, Asst. U. S. Attys., ail of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1,2] 
Counsel for the Fidelity Company hâve argued at length that the doc- 

<g:;:3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgosts & Indexes 
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trine of subrogation cannot inure to the benefit of the assuring Com- 
pany, that, inasmuch as the bank bas been paid by the assuring com- 
pany the full amount of the theft, as owner it has no interest in the liti- 
gation, and that the moral duty on the part of the government, as 
bailee, to procure a return of the money or équivalent to the owner, 
bailor, having been fulfilled, it is erroneous to permit recovery against 
the surety upon any assumption that it stands in the same position as 
the wrongdoer. But more than a moral duty attached to the United 
States in the premises. Section 4058, Revised Statutes (Comp. St. 
1916, § 7607), provides: 

"Whenever the Postmastcr General Is satlsfied that moiiey or property stolon 
from tlie mail, or tlie procoeds thereof, lias been recelved at the dpartment, 
he may, upon satisfactory évidence as to the owner, deliver the same to hiin." 

The Postal Régulations, sections 143 and 144, authorize suit 
against an employé and his sureties and direct that if recovery is had 
the amount recovered shall be paid ta the United States, "and to the 
losers of the mail, as their respective interests shall appear." Gibson 
V. U. S., 208 Fed. 534, 125 C. C. A. 536. It is well settled that the 
United States is a bailee for hire of registered packages and their con- 
tents and can maintain action against one who steals such mail and 
can recover full value of the property taken. National Surety Co. v. 
U. S., 129 Fed. 70, 63 C. C. A. 512; U. S. Fidelity & Guaranty Co. 
V. United States, 229 Fed. 397, 143 C. C. A. 517. Nor need such an 
action dépend always upon the liability of the bailee to the bailor. Bode 
v. Lee, 102 Cal. 583, 36 Pac. 936. As said by the Court of Appeals 
in U. S. v. Atlantic Coast Une R. Co., 215 Fed. 56, 131 C. C. A. 364, 
L. R. A. 191 5 A, 374: 

"The government could also recover the value of the mail lost for the 
benefit of the owners of the mail, provided the coutraet did not négative the 
idea of the liability extending that far." 

Not only does the undertaking hère sued upon fail in such négation, 
but by the express language used therein, the clerk and his sureties 
gave bond that he would account for and pay over ail property that 
would come into his hands as a postal clerk. United States v. American 
Surety Co., 163 Fed. 228, 89 C. C. A. 658 ; United States v. American 
Surety Co. (C. C.)' 155 Fed. 941. As we look at it, much of the argu- 
ment with respect to the question of subrogation is not very close to 
the case, for the United States expressly avers in its complaint that 
the action is brought in its own behalf, and for the use and benefit of 
the subrogée, and that it may maintain such an action is, in the Hght 
of the décisions, beyond successful dispute. Searight v. Stokes, 3 
How. 151, 11 L. Ed. 537; U. S. v. Griswold,<e Ariz. 453, 76 Pac. 596; 
Id., 9 Ariz. 304, 80 Pac. 317; and cases above cited. When recovery 
has been had by the United States, then it is that disposition of the 
money will be made to those entitled thereto, in this instance the as- 
suring Company, which paid the loss and alleged to be the subrogée of 
the bank. Nothing in U. S. v. Bebee, 127 U. S. 338, 8 Sup. Ct. 1083, 
32 L. Ed. 121, cited by the défendant, is inconsistent with what we 
hâve said, and U. S. v. Atlantic Coast Line (D. C.) 206 Fed. 203, so 
far as it may hold to a contrary view, was questioned on review by the 
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Circuit Court of Appeals in 215 Fed. 56, 131 C. C. A. 364, L. R. A. 
191 5A, 374. 

[3] It is said that the judgment is erroneous in so far as it awards 
recovery in excess of $50 and interest. We think this argument, which 
rests upon the assumption that no légal obligation devolved upon the 
United States to pay or recover for the benefit of any one the amount 
of money which vvas stolen, is answered by référence to the provisions 
of the obligation that the clerk shall faithfully pay over to the proper 
officiai or person ail moneys which shall come into his hands as clerk. 
The authorities heretofore cited hold that upon a bond so written the 
United States, as obligée, may recover to the full amount of the loss 
up to the penalty of the bond. 

[4] Défendant assigns as error the ruling of the court that there was 
proof of loss in excess of $50. The point is not well taken because 
there was évidence of the shipment of $30,000 money by mail by the 
bank at Los Angeles, of the recovery of $15,000, of the failure to re- 
cover the balance, and there was a stipulation that Altorre stole pack- 
ages shipped by the bank and containing the $30,000. It is said the 
judgment was too great, even if recovery is proper, and that, if the as- 
suring company and the défendant are bound by the same obligation, 
neither should be required to bear more than its pro rata portion of 
that burden. The bond, however, makes no provision for apportion- 
ment of loss, and there is no such identity between the assurance com- 
pany and the défendant company as to risks, or subject-matter, as war- 
rants right to contribution. 

The other points made by défendant are of minor importance, and 
are not well founded. 

The judgment is affirmed. 



FELS V. GEO. LUEDERS & CO. et al. 

In re J. RHEINSTROM '& SONS CO. 

(Circuit Court of Appeals, Slxth Circuit December 7, 1917.) 

No. 3035. 

1. Bankbuptct ©=>191(%) — Liens — Peioeitt. 

Under Ky. St. § 2487, giving to those who hare furnlshed materlals 
and supplies for the carrylng on of the dehtor's business a lien upon 
such property and efCects as may hâve been involved in such business, 
and section 2488, declarlng tiat such lien shall be superlor to the lien 
of any mortgage or other incumbrance thereafter created, the lien for 
materials and supplies cannot be defeated by an assignée of accounts of 
the bankrupt, who recejved hls assignaient after the materials and sup- 
plies were furnished, on the ground that the lien for materials did not 
ripen until bankruptcy occurred, and untU that time it was Inchoate. 

ii Mechanics' Liens <S=3l6 — Peopebtt Involved in Debtob's Business. 

Where a debtor by written instrument transferred and asslgned to a 
credltor accounts receivable, the debtor guaranteeing the worth niid 
coUectibllity of such accounts and in terms giving the creditor comiilele 
as well as sole power and authority to recelve, receipt for and coUect the 
same, though books of account were in fact retained by the debtor aiid 
ail collections made by it, settlements belng made at almost weeklv inter- 
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Tais, wlien new lists of pledged acconuts and assignments thereof, ac- 
compiiiiied by lists of acfounts rcleased, were ])repared, the accoiints as- 
sigiied miist lie treated as involved in tlie dobtor's business, the collection 
and assignment of accounts continuing nv to witliin five days of tlie 
debtor's bankruptcy, and so the creditor as assignée of the accounts cunnot 
defeat the lien croated by Ky. St. § 24S7, upon suc-h property and effects of 
the debtor as inay hâve been involved in sucli business in favor of one 
who fiirnished the debtor with supiilios and materials, on the ground that 
the accomits were not involved lu the debtor's business. 

Appeal f rom the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

In the matter of the bankruptcy of J. Rheinstroni & Sons Com- 
pany. Samuel S. Fels asserted a Hen upon certain of the bankrupt's 
running accounts receivable as superior to that of George L,ueders & 
Co. and others. From an order allowing priority to the claims of 
George Lueders & Co. and others, Samuel S. Fels appeals. Afiïrmed. 

W. H. Mackoy and S. M. Johnson, both of Cincinnati, Ohio, for ap- 
pellant. 

Léo J. Brumleve, Jr., of Cincinnati, Ohio, for appellees. 

Before KXAPPEN and DENISON, Circuit Judges, and KILLITS, 
District Judge. 

PER CURIAM. The bankrupt had been engaged in putting up and 
selling "Maraschino" cherries. In the distribution among creditors of 
the assets of owners or operators of manufacturing establishments, 
section 2487 of the Kentucky Statutes gave to those who had furnished 
materials or supplies for the carrying on of the business a lien "upon 
so much of such property and efïects as may hâve been involved in such 
business, and ail the accessories connected therewith." 

In Central Trust Co. v. Lueders, 221 Eed. 829, 137 C. C. A. 387, this 
court held the statute constitutional, and the bankrupt's business that of 
operating a "manufacturing establishment," and affirmed the order of 
the District Court adjudging the claim of Lueders & Co. a prior claim 
upon the property and effects of the bankrupt involved in its business. 
An application for writ of certiorari to. review that décision was denied. 
238 U. S. 634, 35 Sup. Ct. 938, 59 L. Ed. 1499. As against gênerai 
creditors, the liens of Leuders & Co., Nicholas & Co., and others simi- 
larly situated must be held established. 

The présent appeal involves only the claimed priority (over the liens 
for materials and supplies on the part of Lueders & Co., Nicholas & 
Co., and others similarly situated) of the asserted lien of Fels & Co. 
upon certain of the bankrupt's running accounts receivable, created in 
the course of business, under a pledge thereof to secure loans of money. 

[1] The furnishing of materials and supplies by the appellees, at 
least in amount sufficient to exhaust thèse accounts, antedated their 
pledge to Fels & Co. One of the grounds on which the latter's claimed 
priority is rested is that the liens for materials and supplies did not 
ripen until bankruptcy occurred, and that such inchoate liens as were 
created by the furnishing of the materials and supplies are subordinate 
to the fixed rights meanwhile acquired by Fels & Co. in the same prop- 
erty. This contention must be rejected. Section 2488 expressly de- 
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clares the liens for materials or supplies "superior to the lien of any 
mortgage or other encumbrance thereafter created." This we think 
means "created after the materials or supplies are furnished." The 
case in this aspect is ruled by Louisville Woolen Mills v. Tapp, 239 
Fed. 463, 52 C. C. A. 341, where, construing section 2488, this court 
held a lien for materials superior to the landlord's lien for rent created 
subséquent to the furnishing of the materials. 

[2] The remaining ground of asserted priority is that the accounts 
pledged to' Fels & Co. were not "involved in" the debtor's business at 
the time bankruptcy occurred, but had been, by virtue of the pledge, 
previously withdrawn therefrom. The accounts were in terms "trans- 
ferred and assigned" by a written instrument, to which a list of the ac- 
counts was attached, the debtor guaranteeing the worth and collectibili- 
ty of the accounts, and in terms giving the pledgees "complète as well as 
sole power and authority to receive, receipt for, and collect" the ac- 
counts, and to sue for their collection in the debtor's name or otherwise ; 
the debtor agreeing to aid the pledgees in the collection, and, if desired 
by them, to act as their agent therein. It was expressly provided that, 
in case of any exchange for, substitution of, or additions to the pledged 
accounts, the provisions of the original pledge should attach thereto. 
There was also a déclaration that the rights and remédies vested in the 
pledgees were cumulative, and not exclusive of prior or subséquent 
rights or remédies. 

The books of account were in fact refaiqed by the debtor, who made,, 
in the course of its business, ail collections of assigned accounts, using 
the proceeds thereof in its business, as seems to hâve been contemplat- 
ed, and rendering to the pledgees, usually at intervais of from one to 
two weeks (extending over a period of nearly seven months), new lists 
of pledged accounts and assignments thereof, accompanied by lists of 
"accounts released," which covered accounts collected by the pledgor — 
the last list having been rendered but five days bef ore the pétition for 
adjudication of bankruptcy. 

In disposing of the case, we assume that the transaction constituted 
a valid pledge of the accounts assigned as of the date of delivery of 
the varions instruments of assignment and lists of accounts. We think 
it clear, however, that ail the assigned accounts (thus including those 
embraced in the list furnished five days before bankruptcy) were "in- 
volved in the [debtor's] business" within the meaning of the statute. 
They were surely so involved before they were pledged; they were 
never, in a proper sensé, withdrawn from the business ; while in form 
there was an assignment, as matter of fact the assignment was mere- 
ly a security, and was so definitely expressed in the instrument of as- 
signment. Home Bond Co. v. McChesney (C. C. A. 6) 210 Fed. 893, 
127 C. C. A. 552. Indeed, the attitude of Fels & Co. as creditors down 
to the end of the debtor's business life is definitely admitted by their 
présentation and allowance, as a claim against the bankrupt estate, of ' 
the notes secured by the accounts receivable. In no view which can be 
taken of the case were the pledgees' rights, in our opinion, any stronger 
than if, in place of a pledge of accounts receivable, there had been a 
mortgage of tangible personal property duly filed. In the latter case, . 
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■under tlie décision in Woolen Mills v. Tapp, supra, the lien of Fels & 
Co. would hâve been inferior to that of the appellees; and such is the 
case hère. 

The order of the District Court is afïîrmed. 



SCHUESSLER v. LUNDSTROM. 

In re OAK HILL MARBLE & STONE WORKS. 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1917.) 

No. 3040. 

Accord and Satisfaction <s=37(1) — Acceptance — Debt. 

Wliere a lessor accepted a smaller sum than tlie rent reserved in full 
paynient, tlie debt was discliarged. 

Appeal from the District Court of the United States for the North- 
ern District of Alabama ; William I. Grubb, Judge. 

In the matter of the bankruptcy of the Oak Hill Marble & Stone 
Works. Major Schuessler petitioned for the enforcement of a land- 
lord's lien, which was opposed by A. E. Lundstrom, trustée. From a 
decree awarding petitioner partial relief, he appeals. Amended and 
affirmed. 

Needham A. Graham, Jr., of Birmingham, Ala., for appellant. 
A. Léo Oberdorfer, of Birmingham, Ala., for appellee. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. This is an appeal from a decree in favor of the 
appellant for the sum of $75 found to be due to him for rent of prem- 
ises leased by him to the bankrupt. The decree adjudged that the ap- 
pellant had a lien upon assets in the hands of the trustée, and directed 
the latter to pay the amount awarded. 

The decree is complained of on the ground that the amount awarded 
is less than that shown to be unpaid and due under the written lease 
between the appellant and the bankrupt. During a considérable part 
of the term covered by the lease the bankrupt paid $50 a month rent, 
instead of $85, the monthly rent called for by the lease. We think the 
évidence adduced well supported the finding made by the référée, 
which was approved by the District Court, that each of the $50 pay- 
ments was accepted as full satisfaction of the rent for the month for 
which it was paid. But the évidence satisfîes us that a mistake was 
made in Computing the amount due to the appellant. Our conclusion 
from the évidence is that 214 months' rent, at the rate stipulated for in 
the lease, was due and unpaid at the time the pétition in bankruptcy 
was filed. 

The decree appealed from is hère amended, by making the amount 
awarded $212.50, instead of $75. As so amended, that decree is affirm- 
ed, with costs to the appellant. 

<Ê=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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CITY COTJNOIL OF AUGUSTA v. POSTAL TET.EGRAPH-CART.E CO. 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1017.) 

No. 3134. 

Appeal and Errok <î=3954(1) — Dikcketion of Court — I'relimixary In.tunc- 
tion — issuanoe. 

Ail iiiterlocutory decree ordoring tlie issuance of a preliiniuar.f injunc- 
tlon will Ilot be disturbed on appeal, wliere no abuse of discrétion was 
showii, aud it did not appear tliat tbe injunction would cause an.v sub- 
staiitial injury to défendant, tbougb coniplainant sliould fail to prevail 
in tlie suit on the merits. 

Appeal from the District Court of the United States for the Southern 
District of Georgia ; Emory Speer, Judge. 

Bill by the Postal Telegraph-Cable Company against the City Coun- 
cil of Augusta. From an interlocutory decree ordering the issuance 
of a preliminary injunction (242 Fed. 538), défendant appeals. Af- 
firmed. 

Isaac S. Peebles, Jr., of Augusta, Ga., for appellant. 
C. E. Dunbar, of Augusta, Ga., and Eugène R. Black, of Atlanta, 
Ga., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

FER CURIAM. This is an appeal from an interlocutory decree or- 
dering the issuance of a preliminary injunction. Our examination of 
the record has led us to the conclusion that it does not show that there 
was an abuse oi discrétion in making the order complained of, and 
that it has not been made to appear that the order has resulted, or is 
likely to resuit, in causing any substantial injury to the appellant while 
the cause is pending, even though the appellee should fail, in the trial 
of the case on its merits, to sustain the right asserted by its bill. 

As no prejudicial error is shown, the decree appealed from is af- 
firmed. 



BOSTON & M. R. CO. v. UNITIOD STATIOS. 

(Circuit Court of Appeals, First Circuit. October 18, 1917.) 

No. 1284. 

Inspection' <S=>7 — Plant Inspection — Statuts. 

Under Plant Qiiarantlne Act Aug. 20, 1912, c. 308, 37 Stat. 315 (Conip. 
St. 1910, §§ 8752-8704), declarint; that the Interstate sbipmont of nursei'y 
stock and other plants, and plant jiroducts fi'oin one (piarautined area to 
anotlier, shall be unlawful without insiiection, etc., the transportatlon of 
sawii and squared pino luniber from Maine to Massacliusetts withont a 
certificate sliowing that it hud been inspected and pronounced free from 
gypsy nioth is not a violation, for tbe act was not intended to apiily to 
wood products inanufactured to that exteut. 

In Error to the District Court of the United States for the District 
of Maine; Clarence Plaie, Judge. 

<®=»For other cases see same topic & KBY-NUMBER in ail Key-Nuœbered Digests & Indexis 
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The Boston & Maine Railroad Company was convicted of transport- 
ing, in violation of the Plant Quarantine Act of August 20, 1912, one 
carload of pine lumber from Maine into Massachusetts without a cer- 
tificate showing it had been inspected and pronounced free from gypsy 
moth infection, and it brings error. Reversed and remanded. 

'David W. Snow^, of Portland, Me. (Symonds, Snow, Cook & Hutch- 
inson, of Portland, Me., on the brief 1, for plaintiff in error. 
John F. A. Merrill, U. S. Atty., o'f Portland, Me. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

PER CURIAM. The information in this case charges the rail- 
road Company with transporting "one carload of pine lumber" from 
Saco, Me., to Holyoke, Mass., without a certificate showing that it 
had been inspected and pronounced free from gypsy moth infe.station ; 
in violation of the Plant Quarantine Act of August 20, 1912 (37 Stat. 
315). The District Court has overruled a demurrer for insufficiency 
in law, which is assigned as error by the défendant railroad. 

It was agreed by counsel at the argument that the lumber constitut- 
ing the carload referred to in the information was sawn and squared 
pine lumber. 

Such lumber, though in a sensé a "plant product," we cannot regard 
as covered by the intended meaning of the act. We are unable to 
believe the quarantine and inspection requirements thereby established 
applicable in the case of wood products with regard to which a process 
of manufacture has been carried to such an extent as in this case. We 
think the demurrer should hâve been sustained. 

The judgment of the District Court is reversed, and the case re- 
manded to that court for further proceedings not inconsistent with 
this opinion. 



ARNOI.D-CUEAGER CO. v. BARKWIIX BRICK CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. November 6, 1917.) 
No. 2953. 

1. Patents <S==5-'î2.S — Yalidity axd Intrinoemicnt — Brick Machine. 

The Arnold patent, Xo. 7<S7,01!), for a brick macbino, claim 2, as 
liraited by its ternis, hold not infi-inged. Claim 8 held vold for laclc of 
invention, in view of the prior art. 

2. Pate:v'ts <s=3l('!.5 — Construction — Volunt.^ky Limitation of Claims. 

The intentional limitation of a claim by the patentée is binding on 
hini, altliousli the limitation was voluntary. 

3. Patexts ig=178 — DocTiîiKE of Equivalents. 

When a word of limitation in a claim in a patent for a machine is not 
a niatter of mère form, as describins a particular machine, but represents 
a tliousht essential to tliat wliich the iiivcntor regarded as liis new step, 
its limitins effect cannot be neutralized tlirough tlie rule of équivalents. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke, Judge. 

Suit by the Arnold-Creager Company against the Barkwill Brick 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Company and the Wellington Machine Company. Decree for défend- 
ants, and complainant appeals. Affirmed. 

Edw. R. Alexander and M. B. & H. H. Johnson, ail of Cleveland,. 
Ohio, for appellant. 

H. E. Smith, J. B. Hull, and Hull, Smith, Brock & West, ail of 
Cleveland, Ohio, for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL,, 
District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of the Arnold 
patent, No. 787, 019, April 11, 1905. The invention relates to the type 
of "horizontal soft mud" brick machines, consisting generally of a 
pug mill by which the clay is — by means of knives and propellers car- 
ried by a "horizontal pug shaft" extending longitudinalîy through the 
mill — eut, mixed, and advanced into a charging or pressing chamber at 
the front end of the mill, where by means of a vertically reciprocating 
inside press it is forced into molds, which are then mechanically de- 
livered from the machine. The claims involved are No. 2, which re- 
lates solely to mechanism for operating the press platen, and No. 8,, 
which is confined to a provision for admitting air between the press 
platen and the clay. The présent Mr. Justice Clarke, who presided be- 
low, held claim 2 not infringed, and claim 8 void for anticipation, and 
dismissed the bill. The appeal is from the decree of dismissal. 

[ 1 ] Turning to claim 2, which we print in the margin : ^ When Ar- 
nold applied for his patent (September 23, 1904) the situation, so far 
as hère important, was this : In 1900 Horton had obtained a patent 
on a press "located wholly inside of the chamber of the pug mill." 
He operated his press by means of a crank mounted on the pug shaft 
on the front end of the mill, through a vertically disposed pitman at- 
tached at its lower end to the crank and at its upper end, by a bail and 
socket joint, to a walking beam extending longitudinalîy above the 
mill, and to which the press platen stems were adjustably secured. 
Horton was marketing and manufacturing machines under his patent. 
Paradine, who claimed to bave invented the Horton device, was man- 
ufacturing a machine called the "20th Century," which difïered from 
Horton's, so far as important hère, in that it used in place of a walk- 
ing beam a rocker arm shaft which carried the press platen stems. 
In 1902 Arnold contracted with Paradine for the right to manufacture 
the latter's 20th Century machine on a specifîed royalty. An interfér- 
ence between Paradine and Horton was decided in 1903 in the latter's 
favor, but the plaintiff company continued for many years later to pay 

i"2. In a brick machine empioying a liorizontal pug mill and shaft, a cliarg- 
ing chamber and a press platen, the mechanism for operating the press platen, 
consisting of a crank mounted on the front end of the pug mill, a vertically 
moving plunger journaled in ways mounted on the frauie, a stud shaft con- 
nected to said plunger and projecting outwardly above the crank pin, and a 
pitman Connecting said stud and crank, a second stud shaft mounted on said 
plunger and projecting Inwardly over the charging chamber, a rod rigidly con- 
nected to the platen and journaled on said inwardly projecteil stud shaft, sub- 
stantially as described." 
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royalty to Paradine on ail machines made by the conipany, altliough 
inarked with and marketed under its own name af ter the Arnold patent 
i-.sued. 

Early in 1904 Horton sued Arnold's company for inf ringement ; 
the suit was settled the following January by consent to decree sus- 
taining the Horton patent, but without liability for past or future use 
of the alleged infringing machines. One of the défenses hère made to 
claim 2 of the Arnold patent is that Paradine was, if not the sole in- 
ventor, at least a joint inventor with Arnold. We agrée with Judge 
Clarke that upon the testimony there is grave doubt whether Arnold 
was the sole inventor of the subject-matter of that claim ; but this ques- 
tion was not decided by Judge Clarke, whose opportunities in that re- 
gard were better than ours. We find it unnecessary to décide it, and for 
the purposes of this opinion we shall treat the invention as Arnold's. 

Arnold's advance over Horton and Paradine was merely the sub- 
stitution (for the walking beam of the one and the rocker shaft of 
the other) of the "plunger" running between ways on the outside of 
the chamber, interposed between and directly connected with the press 
platen stem and the upper end of the pitman — the "plunger," when the 
machine was assembled, being practically a part of the stem. The 
connections of both Horton and Paradine between the crank and press 
mechanism were direct in a proper sensé, and Arnold in his testimony 
seems to so treat them. The latter merely showed a more direct meth- 
-od than that of his predecessors ; and, given the interposed sliding 
"plunger," the outside guides followed naturally enough, in view of the 
then existing art. But Arnold's connection being more simple and di- 
rect, and effecting a positive movement of the press platen, resulting 
in greater speed and smoothness of opération — with less wear and tear 
and wobbling, less breakage and greater output (evidenced by public 
favor and by the alleged infringement) — had decided utility, and we 
think disclosed invention. From a mechanical standpoint, however, the 
advance in the art was slight. 

The différences between the invention disclosed by claim 2 and the 
alleged infringing machine manufactured by the défendant Wellington 
Company for, and used by, défendant Barkwill Company, are thèse: 

The machine disclosed by the spécification is of the front delivery 
type, that is to say, the bricks are delivered from the front end of the 
pressing chamber, and thus of the mil), by a movement longitudinally 
of the mill; the plunger, sliding between ways on the outside of the 
front end of the charging chamber, is connected on its rearward, or 
inward, side by an inwardly projecting stud shaft to a yoke to which 
are attached rods supporting the press platen, and on the front or 
outward side by an outwardly projecting stud shaft to the pitman 
(near, but not at, its upper end), whose lower end is connected to a 
crank journaled directly upon the pug shaft. Defendant's machine is 
of the side delivery type; that is to say, the bricks are delivered from 
the side of the pressing chamber by a movement at right angles to the 
side of the mill. The plunger slides between ways located outwardly 
on the delivery side of the pressing chamber, and is connected on its 
Tcarward or inner side by a pin to the yoke carrying the rod support- 
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ing the press platen, and on the front or oiiter side by a pivot pin to 
the upper end of the pitman, whose lower end is connected with a 
double crank, carried not by the pug shaft (as it could net be), but by 
a countershaft (operated by gearing at the rear end of the pug shaft) 
lying parallel with the pug shaft and entirely outside of the pugging 
chamber. Defendant's pivot pins, Connecting the pitman to plunger 
and crank respectively, are not unnaturally parallel with the face of 
the plunger, while those of the patent are at right angles thereto. 

It is apparent that claim 2 does not read literally upon defendant's 
structure ; for it seems plain that by "the front end of the pug mill" is 
meant the front end of the mill taken as a whole, at the front end of 
which is the charging chamber. Such is the natural meaning of the 
language used; and référence to the spécification leaves in our minds 
no doubt that such was the meaning intended. Arnold manifestly 
had no idea of applying his' press mechanism to anything but a front 
delivery machine, and it apparently did not occur tohim that it was 
otherwise applicable. Horton was his chief competitor, and his im- 
provement was made only in an effort to get the benefit of Horton's 
device through Paradine and to improve upon the latter. The daim 
is, broadly speaking, the measure of the patentee's rights, and is not 
infringed unless construed as broadly as if it read substantially : 

"In a brick inachiiie, employing a horizontal pug nilll, a shaft, a charging 
chamber and a press platen, the mechanism for operating the press platen eon- 
slsting of a crank niounted on a shaft on the outside of the pug mill, a ver- 
tically moving plunger, journaled in ways mounted on the franie and inward- 
ly connected operatlvely with the press platen rod and outwardly connected 
pivotally with the upjier end of a pitman whose lower end is plvotally con- 
nected with the crank." 

[2] Assuming that defendant's device would infringe the claim in 
the absence of express limitation therein, yet, if the inventor has inten- 
tionally so limited it, he is bound by that limitation, notwith standing 
it was voluntarilv made (McClain v. Ortmayer, 141 U. S. 419, 425, 12 
Sup. Ct. 76, 35 L. Ed. 80O; Cimiotti Co. v. American Co., 198 U. S. 
399, 415, 25 Sup. Ct. 697, 49 L. Ed. 1100; Ohmer v. Ohmer [C. C. 
A. 6] 238 Fed. 182, 193, 151 C. C. A. 258); and, notwithstanding the 
spécifie mention of the pug shaft in the first and third claims, we arc 
of opinion that the inventor has intentionally limited claim 2, at least 
to the connection of the crank to the pug shaft upon the front end of 
the mill. Not only are the spécifications and drawings generally con- 
sistent only with such limitation (the spécification expressly states that 
the crank is journaled through sleeve on "the front end of the pug 
mill shaft"), but the very simplicity of the device (resulting in strength, 
smoothness and durability), which was its best claim to invention, 
included direct connection with the end of the pug shaft. Arnold tes- 
tifies : 

"I gained considérable simplicity in opération by Connecting this plunger 
directly onto the pug shaft ;" and' "one of the important features, which I 
considered most broadly patentable at the time I flled my application, was 
1:he direct connection froin the crank on the main shaft to the pi'css ou the 
inside. By the 'crank ou the main shaft' I mean the main pug shaft." 
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Arnold may or may not hâve doubted the utility or patentability of 
his device, from the standpoint of simplicity, when not applied directly 
to main or pug shaft, but indirectly, through a countershaft. But, 
whatever his ideas upon this subject, it is enoiigh that he Hmited him- 
self as stated ; he bas no right to complain that his competitor bas re- 
lied upon such obvious construction of the patent. In so saying, we 
do not overlook the rule that a generic claim may, in a proper case, be 
well supported by merely spécifie description and drawing (Paper Bag 
Patent Case, 210 U. S. 415, 418, 28 Sup. Ct. 748, 52 L. Ed. 1122), nor 
the other rule that an inventor need not, by his claim language, an- 
ticipate variations which are the substantial équivalent of his form, 
and that even express limitations found in a claim with référence to 
form or shape will not necessarily prevent the due application of the 
rule of equivalency (Western Electric Co. v. La Rue, 139 U. S. 601, 
606. 11 Sup, Ct. 670, 35 E. Ed. 294; Hoyt v. llorne, 145 U. S. 302. 
12 Sup. Ct. 922, 36 L- Ed. 713; McSherry Co. v. Dowagiac Co. [C. C. 
A. 6] 101 Fed. 716, 721, 41 C. C. A. 627; Metallic Extraction Co. v. 
Brown [C. C. A. 8] 104 Fed. 345, 353, 43 C. C. A. 568; Schieble Toy, 
etc., Co. V. Clark [C. C. A. 6] 217 Fed. 760, 133 C. C. A. 490) ; but 
we think thèse principles inapplicable to this case. 

[3] In a broad sensé, and for many purposes, the side of the 
charging chamber is the perfect équivalent of the end of that chamber. 
It may be that Arnold would hâve been entitled to a claim like claim 
2 with "discharge face" substituted for "front end" ; and if the use of 
the phrase "front end" indicated only Arnold's intent to name the lo- 
cation that happened to be the appropriate one in the machine before 
him for his platen and plunger mechanism, it might well be that the 
defendant's side location would be its équivalent. However, as we 
bave pointed out, the front end location was not a matter of mère 
form. The degree of direct communication and of simplicity which 
Arnold thought to characterize his invention demanded that the loca- 
tion should be on that face through which the pug shaft projected; 
and when it thus appears that the word of limitation represented a 
thought essential to that which the inventor regarded as his new step, 
its limiting effect cannot be neutralized through the rule of equivalen- 
cy. Houser v. Starr (C. C. A. 6) 203 Fed. 264, 269, 121 C. C. A. 
462. 

It is now said that Arnold's substantial step in advance was to re- 
ceive upon his plunger ail the side thrust or tendency to circular mo- 
tion involved in a pitman or walking beam or rocker arm, and thus 
transmit to the platen rods only an absolutely vertical motion. If 
this is conceded, it appears that he undertook to express this inventive 
thought in the first claim, which ends with the clause "whereby the 
said pitman drives the said plunger and platen rod vertically in unison." 
The first claim, however, includes a method of connection between 
crank and pitman, which method défendant does not use ; and we can- 
not find in the second claim any attempt to state broadly the same 
inventive thought which Arnold undertook to cover by his first claim. 

We therefore agrée with the District Court that infringement is not 
shown. 
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As to claim 8, copied in the margin: * The idea of lettîng air into 
the press platen was not new. Brovvn, in 1851 (No. 8,269), showed a 
hole in the bottom of the pressing piston "closed by a valve opening 
downward for the purpose, when the piston rises, of allowing the air 
to pass through, and cause tlie clay to be detached, vk^hich would oth- 
ervi'ise adhère by suction to the piston and resist its upward motion." 
Bisbee, in 1869, had shown a movable, perforated cap upon the lovi^- 
er side of the press plunger, whereby air was carried over the surface 
of the brick. Martin, in 1867, had shown pipes in the "follower," or 
press plunger, whereby the air enters as the "follower" is raised and 
escapes as the clay is pressed. There was, in our opinion, no inven- 
tion in introducing the air through hollow phmger rods carried above 
the clay, nor in the use of the air valves employed. 

The decree of the District Court is affinned. 



UNITED STATES DRAINAGE & IRRIGATION CO. v. MANAHAN. 

(Circuit Court of Appeals, Tliird Circuit. November 2, 1917.) 

No. 2297. 

Patents <S=>328 — Vauditt— Trenching Dbvice. 

The Sliimier patent, No. 962,723, for an auxiliary tool for use in con- 
nection witli spades, daims 1 and 2 are invalid, as too broad, corering, 
as they do, tlie use of an old device for the old purpose of ventlng the 
vacuum eaused in the use of any trench-digging tool in wet ground. 

Appeal f rom the District Court of the United States for the District 
of New Jersey; Charles P. Orr, Judge. 

Suit in equity by the United States Drainage & Irrigation Company 
against Jesse P. Manahan. Decree for défendant, and complainant 
appeals. Afifirmed. 

For opinion below, see 236 Fed. 144. 

Munn, Anderson & Munn, of New York City (T. tiart Anderson, 
•of New York City, of counsel), for appellant. 

Francis C. L,owthorp, of Trenton, N. J., for appellee. 

Before BUFFINGTON, McPHERSON, and WOODLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. E. M. Skinner, the plaintiff's assigner, 
made application January 30, 1908 (Sériai No. 413,400) for a patent 
for a trenching device. A division was ordered, and in due course two 
Eetters Patent were issued — No. 926,145 for a "trenching device" 
and No. 962,723 for an "auxiliary tool for use in connection with 
spades." The plaintiff sued for infringement of the latter patent. The 
District Court dismissed the bill on the ground that claims 1 and 2 
(the only claims in issue) were invalid because of prior uses and lack 

2 "8. In a briclc press of the type shown in combination with tlie press platen 
of a hollow plunger rod passing thi-ough the said platen, and a valve to close said 
hollow rod, substantially as describcd." 
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of patentable invention, and, even if valid, the daims, being neces- 
sarily limited to the particular tool of the patent, had not been in- 
fringed. The plaintiff appealed. 

The parties are and for a long time hâve been rival contractors for 
draining marshes and meadows in mosquito inf ested districts. Marshes 
are drained by running ditches or trenches of depth, length and direc- 
tion sufficient to carry off the water. Before the inventions spoken of 
in this litigation, the tools with whicli trenches were dug were long- 
handle spades with blades varying from 8 to 10 inches in width and 
from 12 to 20 inches in length. The way in which trenches were dug 
with such tools was to eut the turf along both sides of the proposed 
trench and then dig out the earth between the latéral lines so eut and 
marked. 

Wet marsh earth presented difficulties. Being heavy, several spades- 
ful were required to reach the desired depth. Being soggy, it lacked 
the stability necessary for a fulcrum upon which to bear the spade in 
raising the load from place. The spade handle, when pressed down 
to lift up its load, would sink into the wet earth. To meet this diffi- 
culty and to obtain a leverage which the earth would not afford, trench 
diggers employed the obvious expédient of putting any available pièce 
of wood back of the spade and using it as a fulcrum. 

The sogginess of marsh earth presented still another difficulty. It 
developed a suction, which occurred when the spade was driven in, and 
which held the blade f ast, or, as described by the patentée : 

"As the spade is moved to remove the sod, a vacuum tends to form be- 
tween the spade and the transverse wall of the trench. Unless the vacuum 
is destroyed, it is almost impossible to remove the sod." 

This suction was so great that, in exerting force to lift the sod, the 
handle of the spade sometimes broke before the earth yielded and the 
blade was released. It was obvious that this suction had to be over- 
come, and the means employed to overcome it was equally obvious. 
The laborer drove the spade into the earth, and then, instead of pull- 
ing back on the spade handle in an effort to lift it, as he would do in 
digging dry earth, he first thrust the handle forward, thus separating 
the blade from the earth in the rear and breaking the suction by open- 
ing the vacuum, and then put behind the blade a pièce of wood, board, 
rail, barrel stave, or anything handy, so that on the reverse motion 
of the lift, suction would not be re-established. Thus in the prior 
art, suction, its problem, and means to overcome it, were known and 
dealt with. 

Letters Patent No. 926,145, the first of the two patents issued on 
the division, was issued for a trenching device. It is not hère in suit, 
but as the device of that patent is the principal device to which the 
device of the patent in suit is auxiliary and concerning which much 
of the testimony relates, it is necessary to speak of it and to distin- 
guish it from the device of the patent in suit (No. 962,723). The 
trenching device of the first patent is a spade-like lOol with a large 
blade about 12 inches wide and from 24 to 30 inches long. The lower 
edge of the blade is pointed and sharpened, and cutting edges pro- 
ject at right angles from its sides. It is somewhat suggestive of a 
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giant trowel with a blade abruptly turned instead of curved. The 
handle is a double arrangement intended to add leverage and aid lift- 
ing. In opération, the latéral knife-like projections pcrform the work 
which was done before by cutting the sod with an ordinary spade, and 
the main body of the blade of unusnal size lifts a large core or plug 
of earth in one movement. A framework or a pair of boards placed 
laterally along the trench is used as a fulcrum for lugs or métal 
pièces outstanding from and in the plane of the blade. In inventing 
this device the patentée certainly made an improvement on the old 
trench spade, but he pointed out nothing new in the way of using it, 
for he employed a fulcrum similar in principle to the ones crudely 
used in digging with spades. This patent provides no means to over- 
conie suction. That was left, on division, to the second Skinner pat- 
ent. 

Shortly after Skinner filed his application and before Letters Patent 
No. 926,145 for a "trenching device" was issued to him, Manahan, 
the défendant, made application and was granted Letters Patent No. 
902,983, for a "digging implement." As the plaintiff does not charge 
infringement of Skinner's "trenching tool" by Manahan's "digging 
implement," neither patent is in suit. It is suffîcient to say that the 
devices of thèse patents are différent in construction, but similar in 
performance. 

The advent of one or of both of thèse tools unquestionably wrought a 
great advance in the art of trench digging in marsh and meadow lands. 
Between 60,000,000 and 70,000,000 lineal feet of trenches of superior 
conformation hâve been dug with tools of the two designs. With the 
Skinner trenching device, 1,200 lineal feet of trenches can now be eut 
by three men in a day, as against 250 feet eut by the same number in 
the same time with ordinary spades. This différence bas not only 
cheapened the opération of trench digging to overcome the mosquito 
pest, but has so reduced the cost that such adventures are financially 
possible, vvhen before the old cost was in some districts prohibitive. 
How much crédit for this achievement should be given the tool of the 
patent not in issue it is diffiicult to say, but that some crédit must be 
given it and that ail crédit should not be given the auxiliary tool of 
the patent in suit must be admitted. 

The plaintiff says in eft'ect that the whole crédit should be given 
the patent for an auxiliary tool, for vidthout that tool it is impossible, 
because of suction, to use the very excellent trenching device of the 
first patent, that the tool which appears to be the minor invention 
is in truth the major invention, and to it should be credited the 
achievement of eradicating mosquitoes by marsh trenching at non-pro- 
hibitive cost. 

The patent in suit (No. 962,723), as we bave said, is for an "auxiliary 
tool for use in connection with spades." Strictly speaking, this tool 
is auxiliary to and intended particularly for use in connection with 
the trenching device of the first patent (No. 926,145), because it is the 
tool of a patent issued on the division of the application on which 
the first or trenching device patent was issued, and because the pat- 
ent for the auxiliary tool refers to the device of the first patent by 
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sériai number (No. 431,400) and shows diagrammatically its use in 
connection with that device. Though being really auxiliary to that 
devicé, the claims are not for an auxiliary tool alone, or for a tool 
auxiliary to that particular device, but are for a combination of an 
auxiliary tool with any tool or device used for digging trenches. The 
claims as drawn are even broad enough to cover the use of such a 
tool with spades of the prior art. They are : 

"(1) In combination with a tool for digging trenches, a removable venting 
device adapted for Insertion at the rear of said tool ; 

"(2) In combination with a tool for digging trenches, a removable baelî 
bar adapted for insertion at the rear of said tool." 

The "auxiliary tool" of the patent title, mentioned in the claims as 
a "venting device," is described in the spécification as a stake or stick 
with a point at one end and a handle at the other, with grooves on 
opposite sides extending lengthwise from top to bottom. No inven- 
tion can be found in giving a stick a point and a handle. Invention 
may réside in the latéral grooves. Upon this, we are not called upon to 
express an opinion. The venting device of the patent, as urged by 
the plaintiff and as broadly claimed in the patent, is not limited to a 
stake or tool as described in the spécification and shown in the diagram, 
but extends to any stake, stick, stave, rail or board, that is small enough 
to be inserted in the hole made by the trenching device and is large 
enough to break the vacuum and prevent it re-forming. The function 
of such a stake, stick or board used as an auxiliary to a trenching 
device to vent a vacuum is precisely the same as that performed by 
a like pièce of wood when years before it was used as an auxiliary to a 
spade. The plaintiff, however, disclaimed at trial that the claims in 
issue cover the early use of a venting stick as an auxiliary to a spade, 
but maintained that the patentée first disclosed the use of such a stick 
with such a function in conjunction with a "trenching device," that 
the combination of such a stick with such a device amounts to inven- 
tion, and that anyone who uses a plain stick, stake or board, as a 
means to vent a vacuum binding the blade of any trenching device, 
infringes. 

This contention of counsel is consistent with the breadth of the 
claims in issue, for if construed as they read, they not only cover the 
stick thrust behind the spade in the early art, but they cover any stake 
or stick used to vent a vacuum made by any présent or future "tool 
for digging trenches." Thèse are very broad claims. What did Skin- 
ner do to entitle him to claims of such breadth ? In using the venting 
stake of the prior art as a venting device for a modem trenching de- 
vice, Skinner applied an old means to overcome a known physical 
difficulty ever présent in the art, whether the opération be with old 
or new devices. Suction occurs in operating new trenching devices 
precisely as it occurred in digging with a spade. Suction being prés- 
ent in both, the problem is the same in both. The size or design of 
a modem trenching tool does not do away with suction or change its 
problem. Skinner used the venting stake or stick of the old spade as 
a venting tool, stake or stick, for the new patented device. In doing 
this, he did not put an old means to a new use. He adapted an old 
246 F.— 29 
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means to an old use, and employed it in the same way and caused it 
to perform the same function in solving the same problem. The 
trenching device of the first patent is so superior to the old spade as 
a trenching tool that perhaps it may be called a différent tool, as in- 
sisted by the plaintifif, yet after ail, it is nothing more than a marsh 
digging tool. While the modem trenching device, whether Skinner's 
or Manahan's, is a great improvement over a trenching spade, yet it is 
operated just as the old spade was handled, by driving it into the 
earth, thrusting the handle and blade forward to break the suction, 
inserting a stake or stick back of the blade, and then drawing the blade 
back, and with the vacuum still broken, lifting the earth from place. 

The function of the venting stake or stick in preventing suction, 
therefore, is identical in marsh digging tools, whether old or new, and 
the use of the stake or stick to overcome suction, developed by tools, 
whether new or old, large or small, superior or inferior, is so well 
known that we think the claims appropriating broadly the function of 
such a stake or stick for use in combination with "a tool for digging 
trenches," which means with any tool for digging trenches, are too 
broad to be valid. We therefore affirm the finding of the District 
Court that claims 1 and 2 of the patent in suit are invalid, and direct 
that 

The decree below be affirmed. 



ONE-PIECE BIFOGAL LENS 00. v. BTSIGHT 00. et al. 
(District Court, D. Maryland. October 26, 1017.) 

1. Patents ®=»328 — Validitt — Bifocai, Lens. 

The Mayer patent, Nf). 7flS,4B5, for a single pièce bifncal lens, Is vold ; 
the Conner patent, No. 0-'!2,905, which is for the same thing, being entitled 
to prioiity. 

2. Patents i®:=>65 — "Anticipation" — Pbiob Publication. 

To constitute an anticii]ation of a patent for an article of manufacture 
by a prlor patent or otlier printed publication, it Is not necessary that 
such publication should describe the process of manufacture; but it iis 
sufflcient if it clearly and accurately describes tlie very thing clalmed In 
the later patent. 

[Ed. Note. — For other définitions, see Words and l'hrases, First and 
Second Séries, Anticipation.] 

3. Patents <©=328 — Anticipation — Bifocal Lens. 

The Alexander patent, No. 954,772, claim 1, for "a solid bifocal lens, 
consisting of a sin.ale crystal, liaving formed upon oue face a pair of 
concentric ground visual surfaces," is void for anticipation. Olaim 3, 
which is for the same lens after it has been subjected to a further opéra- 
tion, also held invalid. 

4. Patents (5=72 — Anticipation — Article of Manufacture. 

Anticipation is not avoided by the fact that in the course of the manu- 
facture of the patented r)roduct somethlng is formed which is new and 
useful, if the patented product, when finished, is like soinething before 
described. 

5. Patents ©='328 — Validity and Infkingement — Bifocal Lens. 

The Conner patent. No. 0'!2.!)G5, for a bifocal leus, coniprising oue pièce 
of glass having an iipijer distance field, a lower and siiialler ucar fleld, 

^ZjsFor other cases see same topic & KSY~NUMBBR in ail Key-Numbered Dlgests & Indexes 
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and an areliod division separatinp; tlie two fields, but the lens at tlie 
curved line of joinder liaviug a uniform tlilcl?;ness througli botli fields, 
was not auticjijated and is valid ; also held infriuged. 

6. Patekts ©=3.'i2S — Validitï and Infringembnt — Pbocess of Making Bi- 

rocAL Lens. 

Tlie Conner patent, No. 925,802, for a process of making a bifocal lens, 
claini 1, is valid. Claini 2 is invalid, as not for a partioular process, but 
for every way of making tlie product. Claim 1 also hold infrlnged. 

7. Patents ©=^11, 90 — Process Patent — Double Patenting. 

A valid patent cannot be granted for a process, unless the patentée tells 
how to practice it, and if, in making a macliine for that purpose, he ex- 
ercises bis inventive skill, lie may patent the nevv machine, and it will 
not be a case of double patenting, unless tlie process cannot be practiced 
except by sucli machine. 

8. Patents ©=3,^28 — Validity — Machine for Makino Bifocal Lenses. 

The Connor patent. No. 836,.S86, for a machine for producing bifocal 
lenses, claim 1, held invalid, as too broad. 

In Equity. Suit by the One-Piece Bifocal Lens Company against 
the Bisight Company and Benjamin Mayer. Decree for complainant. 

Eclwin F. Samuels, of Baltimore, Md., Virgil H. Lockwood, of In- 
dianapolis, Ind., and Edward Rector, of Chicago, 111., for plaintiff. 

W. Thomas Kemp, of Baltimore, Md., William M. Stockbridge, 
of New York City, Cyrus N. Andersen, of Philadelphia, Pa., and Vic- 
tor D. Borst, of New York City, for défendants. 

ROSE, District Jtidge. Five patents are hère in suit. Eour of them 
belong to the plaintiff, which says the défendants infringe ail of them. 
The individual défendant, Mayer, was the patentée of the fifth. It 
is now owned by the Bisight Company, bis corporate codefendant. 
After it was issued, the Patent Office declared an interférence be- 
tween its single claim and the pending application, which ultimately re- 
sulted in one of the plaintifï's patents now in suit. That interférence 
was determined in favor of the plaintiff's patentée. The plaintiff now 
asks that the finding then made may be carried to its logical conclu- 
sion by a decree canceling and declaring nuU and void the Mayer 
patent. 

The patents before the court relate to one-piece bifocal lenses, to 
methods of making them, or to the tools and machinery used in fash- 
ioning them. Many people need stronger glasses for near than for dis- 
tant vision. It is not always easy to remember to carry two pairs. To 
be continually taking one pair off and putting the other on, even if 
both are at hand, uses up both time and temper. It is better to hâve 
both of them in the same frame. 

The earliest known bifocal was one of the inventions of the many 
sided Franklin. He took two lenses having the needed différence 
in strength, and so eut them that they could be put into the same frame. 
The weaker, for distant vision, was placed in the upper part of the 
frame; the stronger in the lower. The bottom edge of the former 
and the topmost edge of the latter were horizontal, so that they would 
fit together more or less snugly. This device, like almost everything 
else which came from that incarnation of practical common sensé, 

(g=:3For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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worked, and in many ways worked well ; but, while it was simple, 
it was aiso crude. It did not improve its wearer's appearance. The 
necessarily conspicuous line between the lenses was unpleasant to him. 
Dirt and dust worked their way in. A slight loosening of the frame 
would let the glass fall out. It was obvions that a bifocal in which 
both lenses were combined in a single pièce of glass might be free 
from most o£ thèse objections; but the practical difficulties in the way 
of making such a device were great. 

According to the testimony, the first important attempt to im- 
prove upon Franklin's glasses was the invention of what is spoken of 
in the record as the "old one-piece solid bifocal." In it the entire 
glass was first given the power required for the stronger or near field 
of vision, and then a portion of its upper surface was ground down so 
as to reduce its power. It followed, from this method of manufacture, 
that the division line between the two portions took the form of an 
up-curved or reversed arch. This was undesirable. A limited area 
will suffice for the strong lens, needed for near vision. The weaker 
should furnish a much wider field of view. Moreover, in a glass so 
made, there is a marked prismatic efifect at or near the line at which 
the lenses of unequal power come together. 

This old solid bifocal came upon the market nearly 70 years ago. It 
never became popular. The demand for it was never as great as 
for the Franklin, and now, when better lenses are available, it has 
practically gone out of use. The maker of it started with the strong 
lens, and obtained the desired inequality of power through weakening 
a portion of it by grinding it down. 

Some 30 years ago it occurred to another inventor to reverse this 
process. He took a lense of the lesser power, needed for the distant 
field, and, by cementing another lens upon it, gave a part of its surface 
the added strength required for near vision. This resulted in a bifocal 
which was and still is popular. It can be cheaply made, and it serves 
its purpose well. It is still sold in far greater quantities than are its 
more modem, more theoretically perfect, but much more expensive, 
rivais. It has some shortcomings. In it the line of division between 
the near and distant field is marked, and forms quite a shoulder which 
is more or less unpleasant to the eye, and which has a tendency to 
coUect dirt and dust. Thèse objections are more or less felt, even 
when the upper edge of the added lens is ground as thin as is mechan- 
ically possible, and of course, when so ground, the thin edge may, and 
it sometimes does, break and chip. 

Still another expérimenter in this field of endeavor took Frank- 
lin's device as his starting point. He made his two fields separately. 
He eut each of them to the desired size and shape and cemented their 
edges together. In practice this made a bifocal in which the stronger 
field was circular in outline, or nearly so, and was, as compared with 
the weaker, limited in area. Inspired by their hopes, rather than By 
their modesty, the makers of this device called it the "Perfection Bi- 
focal." It was useful, and is used. 

Grinding down and building up, as well as clamping and cementing 
together, had not attained what was hoped for. About 1899 the 
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"Kryptok" was devised. Its inventor did not attack the problem, then 
apparently unsolved, of how to grind upon the same side of a single 
pièce of glass two curvatures and thereby make an effective and com- 
fortable bifocal. He found a way around this difficulty. He made 
a lens, the entire surface of which was ground to the same curvature, 
but which was a true and useful bifocal nevertheless. He availed him- 
self of the différence between the refracting powers of crown and 
flint glass. He made the upper part of his lens, needed for the distant 
field of vision, of the former, and that for the nearer of the latter. He 
eut a recess in the lower edge of the crown glass, and fitted the upper 
edge of the flint glass therein. At first he cemented one to the other, 
but before long it was found that they could be fused with more sat- 
isfactory results. After they were united, in whichever way the union 
was effected, the common surface was given the desired uniform cur- 
vature. The resuit is a lens which is largely used. For a niore detailed 
review of the bifocal art down to the invention of the Kryptok, réf- 
érence may be had to the opinion of Judge Van Valkenburgh in Kryp- 
tok Co. V. Stead I^ens Co. (D. C.) 207 Fed. 85, subsequently adopted by 
the Circuit Court of Appeals for the Eighth Circuit. 214 Fed. 368, 
131 C. C. A. 144. 

Satisfactory as the Kryptok in many ways is, like other human de- 
vices, it does not reach to the idéal conceivably attainable. Some of 
its shortcomings are due to limitations imposed by its distinctive meth- 
ods of manufacture. There was and still is room for further exercise 
of inventive skill. 

The story thus far told shows that it must hâve been hard to make 
a solid one pièce bifocal. The "Cemented" and the "Kryptok" lenses 
bear witness that those most highly skilled in the art felt that it was 
easier to build up a bifocal than to fashion one out of a single pièce 
of glass ; a fact not without its lesson as to what was the true state of 
things in this industry prior to the disclosures of the patents in suit. 
The effort to make a better bifocal continued. At or shortly after 
the beginning of the présent century, at least three persons in différent 
parts of the country were independently working at the problem. To 
the rights of two of thèse, Alexander and Conner, the plaintiff has 
succeeded. The défendant, Mayer, is the third. 

[1] Alexander applied for a patent on August 27, 1903, and Conner 
on October 23d of the same year, less than 60 days later. On July 
27, 1904, after their applications had been pending nearly 2 years, an 
interférence was declared as to certain features of the inventions re- 
spectively claimed by them. On June 19, 1905, priority was awarded 
to Alexander, and the patent in suit, No. 954,772, was issued to him 
on April 12, 1910. On March 10, 1905, while the Alexander-Conner 
interférence was still pending, Mayer made his application, which 
was also for a single pièce bifocal lens. Somebody in the Patent Office 
was napping. It was not at the time noticed that his single claim was 
in direct interférence with a feature of Conner's invention, not in- 
volved in the Alexander interférence. Mayer's application had a com- 
paratively swift and easy passage through the office, and he obtained his 
patent, No. 798,435, on August 29, 1905, less than 6 months after he 
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first asked for it. Subsequently an interférence between his already 
issued patent and the still pending application of Conner was declared. 
The examiner of interférences, the board of examiners in chief and 
the commissioner of Patents concurred in awarding patentable priority 
to Conner. Mayer took an appeal to the Court of Appeals of the Dis- 
trict of Columbia, but abandoned its prosecution. On August 31, 1909, 
one of the patents in suit, No. 932,965 was accordingly issued to Con- 
ner. It contained a single claim which is identical with that of Mayer's 
patent. 

If the décision of the Patent Office in the Conner-Mayer interfér- 
ence was right, the patent to Mayer must be canceled, irrespective of 
what conclusion may be hère reached as to the validity of Conner's 
claim. The three Patent Office tribunals held that, even if Mayer 
had been, as he claimed, the first to conçoive the inventive idea, he had 
been guilty of such lâches in reducing it to practice that, as against 
Conner, priority could not be awarded to him. Upon such a question 
of fact the décision of the Patent Office tribunals, and the abandon- 
ment by the défendant of his appeal to the Court of Appeals of the 
District of Columbia, while not absolutely controUing, are entitled to 
great weight. Automatic Weighing Machine Co. v. Pneumatic Scale 
Co., 166 Fed. 304, 92 C. C. A. 206. It is not necessary to invoke that 
rule hère. A careful considération of ail the évidence, not only that 
before the Patent Office, but that which the défendant now for the 
first time submits, independently leads to the same conclusion as that 
reached by the Commissioner pf Patents and his subordinates. The 
Mayer patent. No. 798,435, must therefore be canceled. 

[2, 3] The défendants' lens is accurately described in the single 
claim of that patent, which claim, as already stated, is identical with the 
Conner patent, No. 932,965, in suit. The défendants necessarily in- 
fringe it, if it is valid. Their contention that it is not can be more 
conveniently dealt with after like objections to the claims of the Alex- 
ander patent hâve been considered. There are five of such claims, but, 
while the plaintiff relies on ail of them, it says that as a practica! mat- 
ter, it is uhnecessary to consider any of them, except the first and third. 
The first reads : 

1. A solld blfoeal lens, consisting of a single erystal, having formed upon 
one face a pair of concentric ground Visual surfaces. 

The défendants say that it is for something which is described in 
earlier patents. An examination of most of the latter will be tmneces- 
sary. In 1866 an American patent, No. 59,995, was issued to one 
Gregg. He shows a bifocal lens in which the division line between 
the two fields is similar in curvature to that of Alexander's. He says 
he "constructs two distinct and perfect segments of lens concentric in 
one pièce of glass, the upper portion having a broad field of vision 
for the purpose of seeing distant objects, and the lower portion, a lens, 
with upper edge concentric with the edge of the upper portion, and 
distinctly defined, adapted to seeing objects near the eye, and having 
a narrow field of vision." This appears to be a "a solid bifocal lens, 
consisting of a single erystal, having formed upon one face a pair of 
iconcentric ground visual surfaces." It is true Gregg does not tell how 
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such a lens can be made, and, in view of the history of the art, it is 
highly doubtful whether he ever made one or knew how one could be 
made. 

In this respect there is not much to choose between him and Alex- 
ander. In his interférence proceedings with Conner, the latter testi- 
fied that he had never made such a lens as that described in his pat- 
ent. It does not appear that any one else has ever made one in the way 
he tells the public they may be made. Under such circumstances, it 
goes without saying that the expert witnesses dilïer as to whether one 
could be made by his process. The decided weight of the testimony 
is that it could be. In the sensé of the law, the device is therefore use- 
ful. Nevertheless, it has never been manufactured in the way disclosed 
in the patent. It is highly probable, therefore, that the method there 
set forth is, from a commercial standpoint, useless ; but, if the fact 
were otherwise, could Alexander's first claini be upheld? It is for a 
product, not for a process. It is void if the thing it claims has been 
described in any printed publication prior to his conception of it. What 
will constitute such a description ? The plaintiff answers that the prod- 
uct has not been described, unlcss it has been actually produced, or 
some practical means of producing it has been discovered or is known. 
As so affirming or assuming, référence is made to a score of cases. 
AU of them hâve been examined. Many of them are clearly beside the 
mark. Not one is directly in point. Some of them deal with process 
patents. Those are authority for nothing more startling than that a 
process is not described, unless such description of it is given as will 
suffice to teach one skilled in the art how he may practice it. In others, 
machine patents were in suit. Either a machine patent will work, or 
it will not. If it will not, it is without patentable utility and void there- 
fore. It is unnecessary to go into any inquiry as to anticipation. On 
the other liand, if it will work, a description of something which will not 
is not a description of it. 

In a number of the cases cited by the plaintift, product patents were 
involved. In such of them as held that a patented thing had not been 
anticipated by some previous description set up against it, the court 
was of opinion that such earlier description failed in some substantial 
respect to describe the thing claimed in the patent in controver.sy. 
Plaintiff calls attention to the fact that, in the last édition of Walker 
on Patents, the statement that a claim for an article of manufacture 
may be anticipated by a prior patent or printed publication which de- 
scribes the article without describing any process of making it is qual- 
ified by the proviso that "the knowledge of the article would teach a 
skillful mechanic how to make it." Walker on Patents (5th Ed.) 71. 

For the rule and its asserted limitation, two authorities are cited ■ 
Cohn V. U. S. Corset Co., 93 U. S. 366, 23 L. Ed. 907; In re Schaef- 
fer's, 2 App. D. C. 8. In the former, the Suprême Court applied the 
rule, but used language which coukl be understood as recognizing the 
limitation. In the beginning of the discussion of the case. Justice 
Strong, after pointing out that an earlier English patent would be fatal 
to plaintifl's, if it described sufficiently the manufacture described and 
claimed in plaintifïs' spécifications, went on to say : 
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"It must be admitted that, unless tlie earlier printed and publislied de- 
scription does exhiblt the later patented invention in such a f ull and intelligible 
manner as to enable persons skilled in the art to whieh the invention Is 
related to coniprehend it without assistance from the patent, or to make it, 
or repeat the process claimed, it is Insufflcient to invalidate the patent." 

It will be noted that the sentence quoted has référence to other than 
product patents, and that the requirements with which its description 
must comply, in order that it shall efïectively anticipate, are stated dis- 
junctively. From such a description, persons skilled in the art must 
be able (1) "to comprehend it"; (2) "to make it"; or (3) "to repeat the 
process." The last of thèse alternatives obviously has référence solely 
to what will suiifice to anticipate a process or method patent. Is the 
second, namely, a description which will tell the skilled "how to make 
it," required only in the case of an alleged anticipation of a machine 
patent, and will an earlier disclosure be fatal to a product patent if it 
enables the well posted in the art "to comprehend it"? The immé- 
diate connection in which this statement is found, and the apparent 
purpose for which it was made, suggests a négative answer, while one 
in the affirmative is apparently given in the statement of the doctrine 
held décisive of the case. There Justice Strong said : 

"It is quite immaterial, even if it be a fact, that the Johnson spécification 
is insufflcient to teach a manufacturer how to make the patented corset. It is 
enougli if it sufficiently deserlbes the corset itself. Neither it nor the plain- 
tifC's spécification exhibits the process of maklng. Neither of them set up a 
claim for a process. The plaintifC claims a manufacture, not a mode of mak- 
iug it ; and the important inquiry, therefore, is whether the i)rior publication 
described tlie article. To defeat a party suing for an infringement, it is 
sufiicient to plead and prove that tlie thing patented to him had been patented 
or described lu some printed publication prior to his supposed invention or 
discovery thereof. » * * What is required is a description of the thing 
patented, not of the steps necessarily antécédent to its production." 

Is the force of this language materially weakened by the fact that the 
court went on to point out that what vi'as known at the time the an- 
ticipating Johnson's spécification was fiiled, was sufficient to enable one 
skilled in the art to make the corset ? 

The other case cited by Walker (In re Schaeffer, supra) was decided 
by the Court of Appeals of the District of Columbia some 16 years 
later. It sustained the Commissioner of Patents in refusing a patent 
for Alizarin on the ground that it had been described in a technical 
handbook, although no way of making it was there set forth. The opin- 
ion cites with approval 1 Robinson on Patents, § 330, to the effect that 
the method of producing the manufacture forms no part of the inven- 
tion of it and "therefore need not be described." It is, however, true 
that the court did go on to suggest that, in the light of what was known 
at the time the anticipating description was published, one skilled in the 
art would hâve no difficulty in devising a way of making it. 

There may be found in the books language which does not always ac- 
curately discriminate between the disclosure necessary to sustain a 
patent for an article of manufacture and that which will anticipate a 
subséquent patent for such article. One who gets a patent must pay the 
price. In return for his monopoly for a llmited time, he must tell the 
public how it mayenjoy the use of his invention, after his exclusive 
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rights in ît hâve corne to an end. He does not do this if he merely de- 
scribes a new article, without telling how it can be made. Heming 
■Manufacturing Co. v. Cutler-Hammer Manufacturing Co., 243 Fed. 
595. 

It does not follow that an accurate description of some new product 
may not extend the limits of tiie public domain. In the invention of 
any article of manufacture, there may be and usually are two steps — 
the conceiving or imagining of the possibility of such a thing, and the 
devising of a way of making it. Sometimes one, sometimes the oth- 
er, of thèse may require the greater and more unusual exercise of in- 
ventive genius. The forming of a conception clear-cut enough to ad- 
mit of intelligible description may be easy, or it may be difficult ; but, 
when it bas been accomplished, one part of the inventor's task is fin- 
ished. When such a description is put in a printed publication, it is, 
from the standpoint of the patent law, donc for ail time. It makes no 
différence whether the printed publication be a patent or other print- 
ed document. If it be a patent, it is immaterial whether it be valid or 
not. If the man who formed the conception did not go further, and 
find out and describe some way of making the product, he may not hâve 
gone far enough to give himself any rights; but the publication of it 
in a patent, void though the latter may be, is a description in a print- 
ed publication. 

The second step — that is, the devising of some way of making the ar- 
ticle — still remains to be taken. He who first takes it is a pioneer in 
that particular field. He will hâve the right to claim broadly his way 
of making it, and his claims may be entitled to such a libéral construc- 
tion that ail other means that embody his thought, will be held équiva- 
lents, and as such subject to his monopoly. But that monopoly cannot 
cover anything which he did not invent. Under the patent laws, he 
cannot be the inventor of anything which has been prcviously describ- 
ed in any printed publication. The description under considération is 
one which does not tell how to make the article it describes. It is one 
published at a time when those skilled in the art would not either from 
its disclosures or their knowledge, or from both combined, know how 
to produce it. For the reasons already stated, it is believed that, even 
under such circumstances, it may anticipate a later patent. It is, how- 
ever, certain that, before it can be held to do so, it must affirmatively 
appear, beyond the opportunity for reasonable question, that it do.;s in 
ail respects clearly, accurately, and minutely portray the very thing 
claimed in the patent assailed. 

Little attention will be given to the déductions of expert witnesses. 
A deaf ear will be turned to their ingénions arguments that, by put- 
ting together statements in one earlier description with others in an- 
other, a complète anticipation can be made out. Slight weight will be 
given to their contentions, not because they are not honest, able, and 
skilled, but because it is practically impossible for any man, with the 
disclosure of a patent in suit before him, to put himself in the précise 
mental attitude in which ail the world was before those disclosures 
were made. It may now seem very clear that any omission from the 
earlier description of an élément, quality, or characteristic of the pat- 
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ented thing, in view of what was then known, of what it disclosed, and 
of the purpose to which the article was to be put, must hâve been due 
solely to the fact that the author of the description thought it was su- 
perfluous to mention something, the présence of which he felt would be 
taken for granted. To act under such concUision would be unsafe in 
any case in which the description set up as an anticipation did not tell 
how the thing described could be made, and when no way of making 
it was then known to the art. We hâve nothing the author of the ear- 
lier description did by which to complète, illustrate, or check up what 
he said. His words are ail we hâve, and we will not be justified in add- 
ing to them, no matter how obvions such an addition may now seem 
to be. Nevertheless, even when subjected to the severe test thus laid 
down, it would seem that Gregg did describe a solid bifocal lens, con- 
sisting of a single crystal, having formed upon one face a pair of con- 
centric visual surfaces, and, if he did, he described an article which 
Alexandef sought to cover by his first daim, because at the time of 
Gregg's invention, and to-day, ail lens surfaces are ground. That claim 
must therefore be held invalid. 

How is it with the third claim of the same patent which reads: 

3. A solid bifocal .spectacle or eyeglass lens, cousisting of a single crystal, hav- 
ing formed upon one face a pair of concentric visual surfaces of différent di- 
optries, one side of the outer surfaces being renioved wliereby the inner sur- 
face lies at or near one edge of the finished lens. 

From what bas already been said, it follows that Gregg describes a 
solid bifocal spectacle or eyeglass lens, consisting of a single crystal, 
having formed upon one face a pair of concentric visual surfaces of dif- 
férent dioptries. The défendants say there could be no invention in 
cutting ofï a pièce of the lens as originally made, so that what was 
originally the inner surface hes at or near one edge of the finished ar- 
ticle. It is not likely that any one would argue that there could be. 
Cutting a lens is as familiar an opération to a lens maker as sawing a 
board is to a carpenter. The défendants contend that the claim is nec- 
essarily bad, because it is merely for an article old in the art, after that 
article lias been subjected to an opération which involved no exercise 
of inventive genius. The plaintifif replies that the défendants misun- 
derstand and misstate the issue. The claim is for a new article of man- 
ufacture. Upon the record it does not appear it was ever made before 
the date of patentee's conception. The claim was good, unless the lens 
was previously described in a printed publication. Was it ? The plain- 
tifif answers, No — not because the claim in suit requires that the new 
article of manufacture shall hâve been subjected to a well-known opér- 
ation of the lens maker's art, but because the lens which, subjected to 
the opération, would take the f orm specified, was a lens which, as orig- 
inally made, dififered in material respects from any lens previously de- 
scribed. 

The description of the invention and the way of making it, given in 
the patent, shows that the lens of the third claim before one side of 
its outer surface bas been removed, has upon it two faces of différent 
dioptries, of which that of the greater power is circular in shape, while 
that of the lesser completely surrounds the more powerful. This lens 
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has the appearance of a round target with a circular bull's-eye in its 
center. Such a construction has a numbcr of practical advantages, 
lending itself, as it docs readily, to the opérations of polishing and fin- 
ishing. In point of fact, ail the makers of solid one-piece bifocals now 
use this target lens. it has, therefore, patentable utility. There is no 
évidence that it was in fact ever made before the date of Alexander's 
conception of it, and no reason to believe that it was, nor was it ever 
described in any printed publication. It is true that there are shown, 
in a number of the patents of the prior art, finished lenses which might 
hâve been made from such a lens as that shown and claimed by Alex- 
ander in his third claim ; but there is no évidence that they were in 
fact so made, and, as already stated, there is no évidence that any of 
them was ever made at ail. It must therefore be held that the target 
lens has not been anticipated by any previous description. 

[4] Défendants contend, however, that claim 3 is not for a lens 
which has the target shape; but it is for a finished lens which, in shape 
and other characteristics, dififers not at ail from the lenses shown in the 
patents to Gregg and to others in the prior art. They assert that it 
makes no différence that, in the course of the manufacture of the pat- 
ented product, something was formed which was new and useful, if 
the patented product, when finished, is like something before describ- 
ed. The thing formed in the process of manufacture might be, if new 
and useful, itself patentable, because it had never been previously de- 
scribed; but the finished thing cannot be, because it, tlîough produc- 
ed in another way, is the same thing which had been theretofore de- 
scribed. Risdon Iron Works v. Madart, 158 U. S. 84, 15 vSup. Ct. 745, 
39 L. Ed. 899. This contention is sound, and it follows that claim 3 
of the Alexander patent must also be held invalid. 

Conner Product Patent, No. 932,965. 
[5] This patent has but a single claim, which reads as follows: 

A bifocal lens comprising one pièce of glass, having an upper distance fleld, 
a lower and smaller near field, and an arclird division separating the two 
tields, but the lens at the curved Une of .ioinder of the upper and lower flelds 
having a uniform tliiekness through both flelds, whereby the said division is 
practleally free from prisinatic efCect. 

This is identical with the single claim of the Mayer patent in suit. 
As already stated, the plaintifï seeks a déclaration under section 4918 
(Comp. St. 1916, § 9463) that the Mayer patent is void. The défend- 
ants say it is not, but at the same time in view of the possibility that 
the court may disagree with them, very strenuously argue that the 
Connor patent is void, for reasons which, if sound, necessarily require 
a déclaration that the Meyer patent is equally worthless. 

From what has been said, there is no question that the prior art does 
describe a bifocal lens, comprising one pièce of glass, having an upper 
distance field, a lower and smaller near field, and an arched division 
separating the two fields. The only question is whether there is shown 
a lens of those characteristics, v^rhich, at the curved line of joinder of 
the upper and lower fields, has a uniform thickness through both fields. 

The défendants contend that the Hanna patent. No. 306,918, of Octo- 
ber 31, 1884, does describe such a structure. I do not think so. It cer- 
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tainly does not, except with the aid oî the théories, perhaps the guesses, 
of the expert witnesses. 

The défendants strongly rely upon English patent to Debenham, No. 
25,110, November 29, 1899. That patent is probably a worthless one, 
but it does describe a one-piece bifocal lens in which there is no raised 
edge at the junction of the two powers, and it adds that, where there 
is, such an edge is not polished, but lef t rough and blackened and cov- 
ered by a thin métal or other opaque band to prevent the eye f rom be- 
ing dazzled by reflections or refractions. An expert witness in patent 
causes, or a member of the patent bar, may feel that Debenham gave a 
clear description of the lens Conner claims and of the lens the plaintiff 
and the défendants ahke made ; but it is not likely that anybody else 
would. The testimony shows that it is désirable that the line of divi- 
sion between the two lenses should hâve the property which Connor's 
bas. Such a lens does not appear to^ bave been anticipated, and is 
valid. If so, there is no question that défendants' device infringes it. 

Conner's Method or Process Patent, No. 925,802. 

[6] Conner's method or process patent, No. 925,802, has two claims, 
the first of which reads as f ollows : 

The process of making a bifocal lens frora one pièce of glass, Including as a 
step therein the simultaneous gêner» tien of two concentric spherlcally disposée! 
Visual surfaces of différent dioptries upon one face of a pièce of glass. 

The patent raises the presumption that Conner was the first who, in 
making a bifocal lens from one pièce of glass, simultaneously generated 
two concentric spherically disposed visual surfaces of différent dioptries 
upon one face of such pièce ; and there is nothing in the record to re- 
but this presumption. The défendants say that, even so, the claim can- 
not be sustained for two reasons : 

(1) It is for nothing other than the opération of a particular machine, and 
is therefore not for a true process. 

(2) That an earlier patent was issued to Connor for the machine, and that 
to sustain the patent for the process would be to uphold a double patenting 
of the same invention, the effect of which would be the unlawful extension 
of a monopoly in the inventive idea beyond the statutory period of 17 years. 

It is not always easy to di.itinguish between a process and the mère 
resuit of the opération of a machine. Attempts to lay down and apply 
the rules by which it may be done are apt to end in disputes over words 
rather than over things. As the défendants in their brief well say: 
"Every case may be said to be sui generis." It sometimes happens that 
there is but one machine, or one succession of machines, by which the 
process can be carried out, and that such machines can themselves be 
put to little, if any, other use. In that event, the process and the resuit 
of the action of the machines are practically one, whatever theoretical 
différence it may be possible to make in words between them. Such, 
however, is not the case hère. The évidence shows that the actual pro- 
cess claimed by Conner is now performed in différent shops by the use 
of several différent kinds of machines and tools. It is therefore a 
true process, as distinguished from the mère resuit of the working of a 
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particukr apparatus. Aurora Mantle & Lamp Co. v. Kaufmann, 243 
Fed. 915. 

[7] The suggestion that it is a case of double patenting falls to the 
ground for much the same reason. A valid patent cannot be granted 
for a process, unless the patentée tells how ta practice it. If no exist- 
ing machine will suffice, he must make one that will. If in so doing he 
exercises his inventive skill, there is no reason why he should not patent 
the new machine. If he invents two or more différent machines for 
doing the same thing, he can patent eacK of them. If he in vents only 
one, and some one else subsequently invents another, such other person 
can patent his own invention. The question of double patenting can, 
in this connection, seldom arise, unless there is only one machine, or 
séries of machines, which will perform the process. That the évidence 
shows was not the case hère. If the claim is valid, it is infringed. 

The second claim of this patent is for the process of making — 

a bifocal lens from one pièce of glass, which process consists in flrst grlnd- 
ing two concentrlc spherically disposed visual surfaces of différent dioptries, 
upon one face of the pièce of glass, so that the glass will be smooth and even 
and hâve a uniforni thickness at the liue of junetion of said Visual surfaces; 
second, in forming the other face of said pièce of glass as desired ; and, thlrd, 
in removing a portion of said pièce of glass to give it the form of a flnished 
lens and so that the inner visual surface will lie near one edge of the flnished 
lens. 

The défendants point out that the process as described by Conner 
consists of three steps : 

(1) The grinding of the bifocal side. 

(2) The grinding of the other or the so-called "prescription" side. 

(3) Outting the lens so that the near and stronger field will be at Its lower 
part. 

They say they do not infringe, because they change the order of 
thèse steps by cutting the lens af ter they grind the bifocal side and be- 
fore they grind the other. This objection can be set aside. Thèse are 
not steps, the order in the doing of which is important. Aurora Man- 
tle & Lamp Co. v. Kaufinann, supra. 

In the process covered by this claim, it is not essential that the two 
visual surfaces shall be simultaneously generated. The first step is 
merely the making of the thing claimed in the product patent. There 
is no invention in cutting off the superfluous glass, and that is ail the 
third élément of the claim amounts to. The second élément, namely, 
""in forming the other face of said pièce of glass as desired," or, in the 
language of the trade, "grinding upon the other face the prescription," 
is not new. If there is a new process hère at ail, it must be in the 
combining of the first and second steps. 

The plaintiff claims that Conner was the first maker of a solid bifocal 
to shape two spherically disposed surfaces on one side of the lens and 
afterwards to grind the other side as the spécial needs of the particu- 
lar wearer require. As a matter of f act, it may be so ; but, if so, in 
what did the invention consist ? If it was not donc bef ore, it must hâve 
been because nobody ever wanted to do it. Conner's invention consist- 
ed in shaping the bifocal side of the glass, and that was ail there was 
of it. The trouble with this claim is that, in its essence, it is a claim 
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for every way of making the patentée! product. It is not a claim for a 
particular process. 

Conner's Machine Patent, No. 836,486. 
[8] The Conner machine patent, No. 836,486, has seven daims. It 
is the first of thèse that the défendants are said to hâve inf ringed, which 
reads : 

Apparatus for produclng bifocal lenses Includins a rotary holder for the 
lens crystal, and means for grlnding two bifocal surfaces of différent diop- 
tries slmultaneously on one face thereof, substantlally as set forth. 

Conner, as has already been held, invented a particular type of bi- 
focal lens. His patent for it, and for the way of making it, has been 
upheld. He is also entitled to his exclusive rights in any particular 
machine or combination of machines which he has invented for carry- 
ing out or helping to carry out that process or to aid in the making of 
that product. He, however, cannot claim to monopolize machines 
which he has not invented. What this claim seeks to cover is ail ma- 
chines which will make his product, provided only that a rotary lens 
holder forms a part of them. The rotary holder was old in the art. 
He therefore claims the con..^ining with an old thing of any and every 
machine or machines, tool or tools, which will achieve a particular re- 
suit. He cannot claim machines which he has not invented. Indeed, 
if his claim be sustained, it would cover machines which nobody may 
hâve as yet thought of, but which may hereafter within the lifetime of 
his patent be devised. His monopoly must be limited to what he him- 
self discovered. The claim goes far beyond that — so far that it cannot 
be saved by the phrase "substantlally as set forth." It does not fulfill 
the statutory requirement that the inventor shall particularly point out 
and distinctly designate the invention he claims. The first claim of 
the Conner patent. No. 836,486, must therefore be held invalid. 

It follov^'s that the single claim of patent No. 932,965 and the first 
claim of No. 925,802 are valid, and that the défendants infringe them. 
The other claims sued on are invalid. 

The défendants' contention that the plaintiff has lost its right to re- 
lief upon the two claims held valid and inf ringed, because of lâches, can- 
not be sustained. The défendants received due notice that they were 
infringing. Under the circumstances revealed by this record, the 
plaintiff forfeited nO' rights by its tardiness in bringing suit. 

A draft of a decree in the usual form may be submitted. 
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ATKINSON V. SCULLY. 
(District Court, S. D. New York. April 30, 1917.) 

1. TOWAGE <®=3l0 — LOSS OF TOW — LlAIilLITY FOR DEATII OF MaSTER. 

A tug with two coal laden barges in tow tandem on liawsers of about 
225 fathoms each was on a voyage from Hampton Roads to Providence, 
li. I., wlien wliile passinj,' to tlie eastward of Bloclc Island in tlie early 
morning it was discovered that tlie rear barge liad gone adrift. Tlie 
wind was blowing a gale from the west. The forward barge, whieh was 
leakiug at the commouceinent of the voyage, had been pnmpiiig constantly 
siuce the commencement of the heavy weathcr the day before. Ueld, 
that the master was not in fault for not leaving the leaking barge, 
which would hâve been thereby greatly endangered, to search for the 
one adrift, but that he was in fault for starting on the voyage with the 
barge in a leaky condition of which he had kuowledge, and that the 
owner of the tug was liable for death of the nuister ol the other barge, 
which was lost. 

2. ToWAGE iS=ll(10) — LlABII.ITY OF TuO — BhEAKIXG AnP.ll'T OF ïow. 

A tug is held to a high degree of diligence in endeavoring to save a 
tow which has gone adrift. 

3. TowAGE <S=5ll(5) — LiAniLiTY OF Tito — Takino Out Leaky Tow. 

A tug which takes out a leaky barge must be held liable for ail the 
proximate results of such conduct. 

4. Death ©=595(1) — Action fob Wkongful Deatii — Damages. 

Damages recoverable by an administrator for the death of bis intes- 
tate who was lost at sea while acting master of a barge considcred under 
the New Jersey statute (2 Comp. St. 1910, p. 1908, § 8, as aniended by 
Act April 9, 1913 [P. L. p. .5861), which anthorizes recovery for the 
pecuniary injury res\i)ting to the wife or next of kin, who in the instant 
case were nephews and nièces of deeeased. 

In Admiralty. Suit by Gu?tav E. Atkinson, as administrator of the 
estate of Alfred Siljander, deeeased, against Thomas J. Scully. De- 
cree for hbelant. 

Warner C. Pyne and O. D. Duncan, both of New York City, for 
hbelant. 

Frank V. Barns, of New York City, for respondent. 

M AYER, District Judge. [ 1 ] The action is to recover damages for 
the death of Alfred Siljander alleged to hâve been caused by the nég- 
ligence of respondent and his servants and agents, including the mas- 
ter and crew of the tug John Scully. In December, 1913, respondent 
was the owner of the steam tug John Scully and of the barges Henry 
FaiHng and Francis Hampshire. On the voyage in question Siljander 
was acting as master of the Hampshire, having been hired to make 
the voyage by the barge's regular master who was ill. On the morning 
of December 5, 1913, the tug John Scully sailed from Hampton Roads. 
She had in tow the barges Failing and Hampshire laden with 2,927 tons 
and 1,600 tons of coal, respectively. Both barges were bound for 
Providence, R. I. At the time of sailing from Hampton Roads the 
weather was fair and a moderate wind of about eight miles an liour 
was blowing from the west. Proceeding to sea the barges were towed 
tandem fashion on long hawsers, the Hampshire being the tail barge. 

«g^^For other cases see same topic & KEY-NUMBEH in ail Key-Numbered Dlgests & Indexes 
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The lengtli of the hawser between the tug and Ihe Failing was about 
225 fathoms, and the hawser between the Failing and the Hampshire 
was about the same length. The tug with her tow foUowed the usual 
course up the coast. The fair weather of the 5th continued on the 
6th. On the 7th it became cloudy, and some rain was encountered. 
At about 3 a. m., December 8, 1913, Montauk Point was passed out- 
side of the gas buoy. The wind was then from the west, and it was 
blowing a gale. At somewhere around 5 :30 a. m., as near as the 
witnesses could tell, while the tug was making a turn around the south- 
east end of Block Island, which was then about 1% to 2 miles dis- 
tant, the hawser to the barge Hampshire parted, and the barge went 
adrift. Those on board the tug discovered that the barge was adrift 
while they were making their change of course, but they did not see 
her go adrift and were unaware of just when she did break loose. 
There were no witnesses surviving from the Hampshire, and no one 
was called from the Failing. 

Capt. Willin of the Scully testified that when he discovered the 
Plampshire was adrift he slowed the tug down for about 15 min- 
utes. First Mate Dodd of the tug, who was on watch in the pilot house 
from 12 midnight to 6 a. m., stated that he was sure the tug had not 
slowed down while he was on watch. The first assistant engineer, 
Peterson swore that the tug slowed down for about 15 minutes while 
Beebe, the chief, stated that they were slowed down "probably three- 
quarters of an hour, maybe not so long." The engineer's log, was not 
produced because it had been lost in the bilges. 

I think it may fairly be concluded that the tug was slowed down 
about 15 minutes because Capt. Willin and Peterson seem to bave been 
best informed on that point. After those on the tug realized that 
the Hampshire had broken adrift Capt. Willin and the mate consulted, 
and the captain concluded to go ahead because he was convinced that 
any other procédure would resuit in the loss of the Failing with ail 
aboard. 

The views and judgment of Capt. Willin from the time the craft 
came by Montauk Point until he decided to continue to Newport after 
the Hampshire had broken adrift are concisely summed up in the fol- 
lowing extract from his testimony: 

"Q. Ooming by Montauk, was the tow coming ail rlglit? A. It was coming 
ail right. Q. Did you oonsider going to the westward of Block Island and 
eutting through? A. Yes; I did. Q. AVhy did yoU not go through? A. 
Because I went in there twice in my life under the same conditions, and I 
had to keep off and go to the eastward. It threw the barges into the trough 
of the sea. Q. What was your reason for not going In? A. The barges niake 
better weather running before the sea. Q. To the best of Tour knowledge, 
how was the tide running? A. I think the tide was running westward. Q. 
With the tide running west, would that increase the péril? A. It would make 
it a worse sea. Q. It would make M'hat we call a weather sea? A. Tes. Q. 
You received no signal whatever from the Hampshire previous to her break- 
ing adrift? A. None whatever. Q. Did you see the Hampshire after she 
broke adrift? A. No, sir. I saw the outlines of her before I saw we started 
ahead f aster, and she seemed to be coming ail rlght the last time I looked back. 
ïhat was just before we found we were going ahead faster. Q. After you 
had got the barges by Southeast Head Light bcaring northwest, did you con- 
slder going uuder the lee of Block Island, to see if you could flnd the barge 
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broken adrift? A. I said if we did, the Failing would go down and lose ail 
hands. Tlie mate and I talked thls matter over. Q. Hâve you ever anchored 
a barge under Block Islaud under thèse conditions? * * * Q. After 
coming on your regular course did you reçoive any signal from the FailingV 
A. I received no signais from lier. Q. Had you any idea as to the tightness 
of her huU? A. I knew she was leaking liecause they had been pumping ail 
day. Q. Did you notice the conditions on the Ilampshire? A. Everything 
seemed to be O. K. on her. Q. Are the barges efnùpped with sail? A. Yes. 
Q. What is it used for? A. Used in case of breuking adrift, to help them 
along. Q. Hâve they got sail enough to maneuver the ship? A. They bave 
enougb to move the ship 4 or 5 miles an liour iu a breeze of tbat kind." 

Williii was a man of great expérience in this service on the coast, 
and in fact was the "oldest in the business," having had an expérience 
of 30 to 32 years. The tug was properly equipped and manned, and 
the Hampshire was in excellent condition. The Failing, however, was 
leaking. It seenis that she had had her yearly overhauling about Sve 
months before, and no complaint had been made to respondent's su- 
perintendent of repairs as to her leaking, but Captain Willin knew that 
she was leaking when she left Hampton Roads. After leaving Hamp- 
ton Roads, Capt. Willin did not see any pumping on the Failing until 
December 7th, and thereafter the pumping was constant. FoUowing 
are the relevant extracts from Willin's testimony in this regard : 

"Q. The only way you knew the Failing was leaking was by seeing them 
pumping? A. They were constantiy pumping. Q. Where was the pump 
located? A. Forward. Q. What kind of a pump was it? A. Steam pump. 
Q. You saw the steam exhaust? A. Yes. Q. Was there steam heat on the 
barges? A. I do not know, I know they had a steam pump, but I don't thlnk 
they had steam heat. Q. Captain, was the Hampshire leaking also? A. I 
saw no signs of it. Q. You did receive any signais from either barge? A. 
No, sir. Q. No complaint from the Failing about leaking? A. Yes ; when we 
started they complained about leaking. Q. At the time you left Hampton 
Roads? A. Yes, they said she was leaking but no more than usual. Q. They 
did not say it was Increasing? A. No. Q. Then at the time you left Hampton 
■Roads, you knew the barge was leaking? A. Yes. Q. Did you talk with 
the captain? A. No, sir. Q. Did they pump ail the way to Newport? A. No, 
after we left Hampton Roads, we did not see any more pumpfiig until the 
7th and never saw it stop again until we got to Newport. Q. You reoelved no 
Word of the Hampshire leaking? A. No, there was no complaint from the 
Hampshire. * * * q. in towing barges, do you flnd it is uncommon for 
them to leak? A. I think it is an ordinary thlng for them to leak some. Q. 
Do you find any différence between built barges and ship barges? A. Yes. 
Q. Do you iind that the ship barges lealï more than the others? A. Yes; I 
think the older class of barges leaks more." 

It is contended that the leaking was only to such extent as is usual 
for this type of couvert ed ship barge, and that there was not any in- 
crease of leaking until the heavy weather of December 7th was en- 
countered ; but the testimony certainly leads to the conclusion that the 
Failing must hâve been far from tight, for she leaked very badly after 
the rough weather had set in. Under such circumstances, I am satis- 
fied that it would bave been folly for Capt. Willin to take the chance 
of leaving the Failing to her fate in the hope of finding the Hampshire 
and saving her. The situation was one where an experienced master 
was called upon to exercise judgment in a serions emergency. With 
a leaky barge in tow, bis duty was to proceed to a port of safety as 
fast as he could and avert the possibility of further disaster. This he 
246 F.— 30 
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did by going to Newport and returning to look for the Hampshire 
as fast as could be reasonably expected. 

The sole question is whether the master should hâve started on his 
journey with the knowledge that the Failing was leaking; for the tes- 
timony does not disclose any facts which show that Capt. Willin was 
in any manner tO' blâme for the bi'eaking adrift of the Hampshire. I 
think the trouble in this case is that some men of the sea become in- 
diffèrent to danger. They do something so many tinies without disas- 
ter that they no longer appreciate its danger, just as the seasoned New 
Yorker in crossing a busy thoroughfare will take a chance which would 
horrify a country visitor. And so in this case the captain evidently 
was indiffèrent to possible danger when he started from Hampton 
Roads with a leaky barge. 

If the Failing had not been leaking, I am satisfied that with a west- 
erly wind there was a lee to the eastward of Block Island in which the 
Failing could bave been safely anchored. This was pointed out by 
Capt. Stone of the Navy, who impressed me most favorably, and he 
marked on the chart where he thought the Failing could bave been an- 
chored. Coxe, a tugboat captain, entertained the same view and ex- 
pressed his opinion to the effect that the Failing could hâve been safely 
anchored in about two hours ; that is tOi say, about 7 :30 to 8 a. m., 
whereas the Scully did not get back to Block Island from Newport un- 
til about 11 :30 a. m., a différence of S'/o to 4 hours. Who shall say 
that, if the Scully had been f ree to search for the Hampshire, she would 
not bave found her in those 3 or 4 hours ? 

[2] It must be remembered that the courts bave held tugs to a high 
degree of diligence in endeavoring to save a tow which has gone adrift. 
Usually, the tow is helpless, and to abandon it is to commit it to al- 
most certain loss or injury where a gale is on and the sea is rough. 
Williams v. Alaska Commercial Co., 2 Alaska, 43, affirmed 128 Fed. 
362, 6Z C. C. A. 92; Appeal of Cahill, 124 Fed. 63, 59 C. C. A. 519; 
In re Moran (D. C.) 120 Fed. 556. 

It follows from the foregoing that the Scully disabled herself from 
doing that which diligence and vigilance required, because she had 
taken a leaky barge in tow with full knowledge of that fact. 

[3] It is no excuse that the weather at the beginning of the journey 
and for some time thereafter was good. No one can surely predict 
what the weather at sea may be three days hence ; and prudence re- 
quires foresight and safeguarding against bad weather and rough seas. 
If a tug takes out a leaky barge, she must be held to ail the proximate 
results of such conduct, and that is this case. 

For the reasons stated, I therefore find respondent liable. 

The next question is that of damages. 

[4] The measure of damages in the case is governed by the New 
Jersey statute (2 Comp. St. 1910, p. 1908, §■ 8, as amended by Act April 
9, 1913 [P. L. p. 586]) which provides inter alia; 

"Death »'j> Wrongfwl Act; Persans Entiiled to Bring an Action; Distribu- 
tion of Amount Recovercd: 

"Sec. 2. Eveiy such action shall be brought by and in the names of the 
pereoi.nl représentatives of such decea.scd person, and the amount recovered in 
every such action shall be for the exclusive beneflt of thewidow, survivlng hus- 
-band, and uext of kiu * * * their ijroportions provided by law In rela- 
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tion to tlie distribution of personal propcity left by persons dying Intestate; 
and in every sueli action, tlie jury may give sucli damages as tliey sliall deem . 
fair and just witli référence to tlie ]iecuniary injuries resultlng from sucti 
death to tlie wife, surviviug liusbaud, and uext of liin ot sucli deceased per- 
son." 

The next of kin in this case are nephews and nièces. 

Siljander was born in Finland in 1861, so that in 1913 he was 52 
years of âge. He was never married. Just when he came to this coun- 
try is not in évidence. In 1877 he lived in Chicago, having a room 
with Gustav Atkinson, tlie administrator of the estate of Siljander. 
He was employed for several years on vessels on the Great Lakes. In 
1905 he was employed on coastwise coal barges, and apparently con- 
tinued to work on them until 1913. While Atkinson testified that Sil- 
jander had been master of coal barges, there is no definite testimony 
by which it may be determined what his earnings averaged. As mas- 
ter of the Hampshire he took the place of the regular captain, whose 
wages amounted to about $58 per month. Whatever the amount of his 
earnings may hâve been, he did not make any substantial savings, and 
it is fair to assume that, having reached the âge of 52, he would not 
hâve changed his habits as regards savings, and never would hâve ac- 
cumulated an estate. His nièces and nephews were Fena Carlson of 
Obo, Finland, Anna (Siljander) Brown, Albert, Victor, William and 
Arthur Siljander of Chicago, 111. 

As to the nièce, Fena Carlson, there is no évidence as to her âge,, 
or any fact concerning her, except that she is a daughter of a de- 
ceased sister of Siljander. The other nièces and nephews are ail chil- 
dren of Albert Siljander, deceased, who was a brother of Alfred Sil- 
jander. They ail live in the city of Chicago. The oldest one, Anna 
Brown, is 30 years of âge. She is married, and her husband conducts 
a private school in Chicago. Albert Siljander is 24 years of âge, Vic- 
tor Siljander in 23 years of âge. Both of thèse men are draftsmen. 
William Siljander was 19 years of âge at the time of the taking of the 
dépositions in October, 1915. He had just been graduated from high 
school, and was about to begin work. Arthur Siljander, in October, 
1915, was 16 years of âge, and was attending high school. There is 
no évidence that any one of thèse persons ever received any pecuniary 
assistance from Alfred Siljander. They were ail brought up and 
supported by their own parents, and there is no évidence from which 
an inference can be drawn that they could reasonably expect to ever 
receive any pecuniary advantage from Alfred Siljander. From the 
évidence it is quite apparent that Siljander saw little, if anything, of 
his Chicago relatives and they seem to hâve had no interest in him 
or he in them. He was of the type who lived on the water, concerned 
only with his own life and indiffèrent to relatives who, from the stand- 
point of a man like Siljander, presumably were well to do. From the 
testimony of Atkinson, the administrator, it may, however, be fairly 
concluded that he sent his sister in Finland, the mother of Fena Carl- 
son, a little money occasionally. Fie testified to two such incidents in 
1889. 

The testimony is very meager, due, no doubt, to difficulty of com- 
munication during war times, and possibly the expense of issuing a 
commission. 
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I think it îs fair to assume that Siljander by occasîonal remittances, 
would hâve sent his nièce some small amount every year, although, 
frankly, this is somevvhat in the nature of a surmise rather than a 
clear conclusion from testimony. However, as Judge Thomas said in 
The O. L,. Hallenbeck (D. C.) 119 Fed. 468: 

"This évidence does not furnish a very substantial basls for pecuniary dam- 
ages, but, employing the latitude that is permitted, it is considered that there 
was some flnancial loss." 

To award only nominal damages or to refuse to award any would 
not, in my opinion, be in accordance with principles of justice. The 
administrator was bound to produce ail the witnesses he could, includ- 
ing experts, and as he has succeeded in proving the négligence of re- 
spondent, I think, under the peculiar circumstances of the case, that 
the award should be made having in mind what will be left after ac- 
tual disbursements. 

$500 will produce, at 5 per cent., $25 per annum, and we cannot 
speculate that Siljander would hâve sent his nièce in Finland more 
than $25 each year, and $500 was the amount awarded in the Hallen- 
beck Case, supra, where the next of kin were sisters who were self- 
supporting. Of course, there are many cases where sisters and nièces 
are dépendent on brothers or uncles and hâve been supported by them 
and their loss is fully as serious as the loss of a husband. In such 
cases, substantial damages may well be recovered. But, in the case 
at bar, there is no such situation. 

Taking everything in considération, libelant may hâve a decree for 
an amount equal to $500, plus any actual disbursements not taxable, 
such as experts' fées. If there is any difficulty as to thèse détails, they 
will be adjusted on the settlement of the decree. The decree, of course, 
is with costs. 

Submit decree on three days' notice. 

Addendum. 

Of course, the award must go to the administrator, and it would 
appear under the New Jersey statute that it must be divided in the pro- 
portions provided by the New Jersey law in relation to the distribution 
of Personal property left by persons dying intestate. I do not, how- 
ever, pass upon this point, as that will be disposed of in the court 
where the administrator will account. I hâve endeavored, however, 
to make clear that there was no pecuniary injury to the Chicago rela- 
tives, but only to the nièce in Finland. 

The fédéral Employers' Liability Act (Act April 22, 1908, c. 149, 
35 Stat. 65 [Comp. St. 1916, §§ 8657-8665]) best expresses the proper 
and logical disposition of a recovery for négligence. Under that act, 
where next of kin are concerned, then the recovery is for the benefit 
of the next of kin "dépendent upon such employé." 
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In re ABOUDARA. 

(District Court, N. D. Californla, First Division. July 3, 1917.) 

No. 10502. 

Bankruptct ©=5226— Conclusiveness of Referee's Finding. 

Petitioner, in order to enal)le tlie banUrupt to continue In business, 
guaranteed payment to tlie seller of property In the possession of the 
bankrupt under a eontract of conditional sale reserving title to tlie seller. 
Tliereafter an ad.iudication in bankruptcy was had, and petitioner in- 
duced the seller to présent a claim for réclamation of the property. The 
claim was defeated on the ground that the seller by acceptlng the guar- 
antee of payment waived its right to reelaim the property. Held, that 
such adjudication did not, despite the rule that a matter once adjudicated 
may not theroafter be litigated, amount to an ad.iudication precluding a 
claim by a petitioner to retake the property on the theory that it had been 
subrogated to the rights of the seller. 

In Bankruptcy. In the matter of the bankruptcy of S. Aboudara. 
Pétition by the Eng-Skell Company to review an order of the référée 
dcnying petitioner's claim to retake property. Order of référée re- 
versed. 

Hiram E. Casey, of San Francisco, Cal., for claimant. 
Wallace & Politzer, of San Francisco, Cal., for trustée. 

DOOLING, District Judge. S. Aboudara held certain property un- 
der a eontract of conditional sale, the title remaining in the seller M. 
Getz & Co. The seller was pressing Aboudara for payment, and Eng- 
Skell Company in order to enable him to continue in business guar- 
anteed payment to M. Getz & Co. Thereafter Aboudara was adjudi- 
cated a bankrupt, and M. Getz & Co., at the instance of Eng-Skell 
Company, presented in the bankruptcy proceedings a claim in récla- 
mation for the property in question. This claim was prepared by Eng- 
Skell Company, and was opposed by the trustée on the ground that 
M. Getz & Co. had waived its right to reelaim the property by accept- 
ing the guarantee of payment from Eng-Skell Company. This ground 
was sustained by the référée, and the claim of M. Getz & Co. was 
denied. Eng-Skell Company had notice of ail thèse proceedings. 
Thereafter Eng-Skell Company presented its own claim for the prop- 
erty, basing it upon its right to be subrogated to the rights which M. 
Getz & Co. had at the time the guaranty was made. It also based it 
upon other grounds not tenable. The trustée opposed this claim also, 
and the référée denied it on the ground that the matters in issue had 
been theretofore adjudicated upon the claim of M. Getz & Co. A re- 
view is sought of the order denying the claim of Eng-Skell Company. 

It is true that a matter once adjudicated may not be litigated again, 
and generally true that, not only ail matters actually decided are held 
to bave been adjudicated, but also ail matters belonging to the sub- 
ject of controversy, and properly within the issues which might hâve 
been raised and determined. But hère the very reason for the déci- 
sion in favor of the trustée and against the claim of M. Getz & Co. was 

^zs>Foi other cases see sarae topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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that Eng-Skell Company had guaranteed payment. The right of Eng- 
Skell Company to the property by subrogation could not be determined 
under the claim made by M. Getz & Co. The most that can be said îs 
that Eng-Skell Company mistook its remedy, when instead of making 
a claim in its own right, which it could maintain, it procured a claim 
to be made by M. Getz & Co. which was foredoomed to defeat. I am 
of the opinion that such mistake on the part of Eng-Skell Company 
does not bar it from properly asserting a valuable and apparently un- 
questionable right. 

The order of the référée is reversed. 



THE EDILIO. 
(District Court, E. D. North Carolina. September 12, 1917.) 

No. 146. 

1. Salvage iS=:348 — Right to Compjjnsation — Dispossession. 

In a suit for salvage by a second set of salvors, based on the disposses- 
sion against thelr will of salvors who were then continuously conductlng 
salving opérations, tlie burden rests on llbelants to prove that the flrst 
salvors had no reasonable prospect of success, and, lu the absence of 
such proof, thelr dispossession will be held vvrongful and the subséquent 
services as Inuring to thelr benefit. 

2. Salvage ®=59— Contbact — Constbuction. 

A contract by the master of a stranded ship ^^'ith tlie owner of fishing 
boats to use the sauie in pulling on the ship, the pay, if not agreed upon, 
to be fixed by a court, was not one for salving the ship, wliich precluded 
the master from dlscharging the boats, when thelr work proved Ineffec- 
tuai, and employlng others. 

3. Salvage <g=>30 — Nature of Service — Compensation. 

A partially loaded steamship stranded on the Cape Fear River bar. 
ïhe bottoiu was sand, and the weather was fair, and she was in no Im- 
médiate danger. The master made a contract with lihelant for the service 
of its flve fishing boats to pull on the ship, the pay to be fixed by the 
court if not agreed upon. At the end of three days, during which the 
boats puUed about two hours eaeh day during high tlde, and by direction 
of the pilot ran tJie shlp's anchors, her position not havlng been appre- 
ciably Improved, the boats were discharged and others employed by which 
the ship was Ughtened and with the assistance of a revenue cutter pulled 
free, at a total expense of $11,.380. The pulling of libelant's boats was 
of no material benefit, but the running of her anchors contributed to 
her final release. The value of sliip and cargo was ubout $1,100,000, 
and of libelant's boats not to exceed $135,000. Held, that the service 
rendered by lihelant was one of salvage only of a low order ; that taklng 
into considération the Injury to the boats and thelr equipment and the 
loss resultlng from their withdrawal from libelant's business, of which 
the master of the ship was advised before the contract was made, libel- 
ant was entltled to an award of $10,000. 

4. Salvage (S=30 — Nature of Service — Gkounds of Award, 

Where a salvage service Is rendered after negotlation at arm's length 
to a vessel not in imminent danger and at no material risk, a court wlU 
be slow to make a large award as mlght be done if the service was 
voluntary and rendered in response to a prompt and generous wilUngness 
to relleve distress and save llfe and property from imminent péril. 

<g:=3For other cases see same topic & KBY-NUMBEB in ail K^-Numbered Digests & Indexes 
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In Admiralty. Suit for salvage by the Fislieries Products Company 
and others against the steamship Edilio and others. Decree for li- 
belants. 

Rountree & Davis, of Wilmington, N. C, for libelants. 
E. K. Bryan and Robert Ruark, both of Wibiiington, N. C, for 
claimants. 

CONNOR, District Judge. The Fisheries Products Company is a 
North Carohna corporation, engaged in fishing for menhaden on the 
Atlantic Coast and converting them into oil and other products. Dur- 
ing the year 1916, the company was "the owncr by lease, démise and 
charter," of five fishing boats. On, before, and after October 28, 1916, 
the boats were being used along the coast of North Carolina, between 
Norfolk and Charleston, in catching and bringing fish to the factory, 
located near Wilmington, N. C. T. H. Hayes was président of the cor- 
poration. 

The Edilio is a steel steamship of 392.6 feet length, 57.6 feet beam, 
gross registered tonnage 4,719, net 2,916 tons, built at Sunderland, 
1910, home port Genoa, Italy. She was in first-class condition in ail 
respects. 

On September 20, 1916, she sailed from Genoa, with her captain, 
Guiolo Cola, and a full crew, arriving at Baltimore, Md-, October 13, 
1916, under orders of the "Minister of War, Government of Italy" — 
directions of "Italian Admiralty." She brought no cargo. She took 
on, at Sparrow's Point, near Baltimore, under direction of Gen. Dozzi, 
representing Italian government, 5,200 tons "old steel rail — billets — 
from two to six feet in length." She had no charter party. The bill 
of lading did not show amount of f reight to be paid by the government. 
The steel rail billets were valued, in the manifest, at $83,200. Her log 
shows that she sailed from Baltimore, October 26, 1916, at 10:40 a. m. 
and proceeded, "engines with full speed" to Wilmington, N. C, where 
she was to take a cargo of cotton, from Alexander Sprunt & Sons, and 
continue her voyage to Genoa. Her log, October 28, 1916, shows that 
at 7 o'clock a. m. she reached the Wilmington Bar (Cape Fear River). 
"Not being any pilot in sight we entered the channel. On reaching 
abreast of the Red Buoy, No. 4, we saw the pilot coming, but on ac- 
count of the strong current, caused by the incoming tide, the ship failed 
to answer to her helm and dragged on the sand bank of the port side. 
A few minutes after, and precisely at 7 :30 a. m., the Wilmington Pilot 
boarded us, and with his assistance, we do ail possible maneuvers neces- 
sary for the occasion to free the ship." 

The testimony of the captain, taken upon déposition, November 8, 
1916, corresponds with the log. Capt. Adkins, a pilot, says that he 
boarded the Edilio within five minutes after she grounded and "as- 
sumed command of the ship immediately on going aboard. Just be- 
fore going aground she had no speed whatever. She was Just drifting. 
* * * We had seen the ship as she was coming. We don't wait 
for signais for a pilot." The point at which she grounded, and her lo- 
cation, with respect to the océan and the channel, is described by Capt. 
Adkins, who says : "She was headed for the channel, having drifted 
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ashore sîdewise." She was drawing about 20 feet aft, vvhen she went 
in. The soundings taken by the pilot showed that she was in about 
19 feet of water. Capt. Cola says that, when the vessel corne to the 
bar, the vvind was northeast, fresh wind — blowing- about 15 or 20 miles 
an hour. Sea agitated "little bit." Capt. Adkins says, "Fresh blow, 
what I might call fresh gale, that is fine weather — east northeast, about 
30 to 35 miles." This may be accepted as correct. Several of libel- 
ants' witnesses testify that the vessel was on "quicksand," some say 
"live sand," and that she was liable to sink into the sand if not prompt- 
ly pulled off, or that the movement of the tide would bank sand around 
lier keel and eut it away at the bow and stern, causing her to break in 
the middle. Bowen, a witness for libelant, says that he is familiar with 
the shoal on which the Edilio went aground; that she was in a dan- 
gerous position. "The sand down there is live and shifts on each side. 
It has a tendency to eut from the bow and stern of the ship and fill it 
up amidship." Several of the libelants' witnesses say that the shoal is 
composed of "quicksand," and that, at times, boats hâve sunk in it, 
lo'st; they were wooden boats, smaller than the Edilio. Charles St. 
George, Thomas St. George, P. T. Dicksey, Dunbar Davis, and E. H. 
Adkins say that the sand on the shoal is "live." "It is live on flood 
tide. The flood tide causes it to move, and on ebb tide it appears to 
settle down and become solid. The ship was in danger." 

Thèse, and other witnesses for libelants, say that she would, if not 
anchored, hâve moved further on the shoal — by the rise and fall of the 
tide, and its efïect upon the sand. 

Capt. J. J. Adkins, the pilot of 48 years' expérience on the Cape 
Fear Bar, who went to' the vessel, says : 

"The bottom at that particular spot is what is termed level, but it is a mis- 
nomer to eall it level ; it don't fit. The tide doesii't inake level bottom ; there 
are little rldges, little hills and holes. That Is beeause of the tide runulng 
over the waters; but, for ail praetical purposes, It would be consldered level 
bottom. It is sand and shell. Tliere are a great many shells In ainoiig that 
shoal, old broken up oyster shells, some verj' fine; but they get mixed up with 
the sand." 

Referring to the danger of the vessel on account of the character of 
the sand, he says: 

"I don't tliink there was any danger for the length of tlme for which the 
ship was ashore. I may be a little extravagant In that, but, Sir, my honest 
opinion is that the ship would lay there for years, without material danger 
or damage; that is my honest and candld opinion." 

Jas. S. Williams has held master's license 19 years, on Cape Fear 
River and Bar, saw Edilio about 20 minutes after she went aground — 
was on the tug Resolute, and went to her. In regard to the character 
of the sand on which she lay, he says: 

"I do not think there is any danger. Expérience shows It is not the case 
there (that slie would sink In the sand). Soundings show that it was not the 
case in this case ; and In every other case of ships grounding there. I don't 
mean to say that water could not eut sand right under the bow and steru for 
a little ways." 

In response to the question whether he knows the condition of the 
shoal there, what the bottom is, the character, he answered, "Yes, the 
sand," that he "didn't know of anything better." 
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In regard to the sand being "live," whether vessels would sink down 
in it, he said : 

"At that particular place, small vessels hâve been wrecked there; they go 
so far and no further, stop ; they never go eut of sight. The flshing smaek 
referred to Is in about the same position she was a year ago. There are parts 
of wrecks that hâve been lying along that place for years and years. The 
Edllio didn't Ivcep going. * * * i didn't consider lier in any danger of 
damage, or of serions injury. She would bave stayed there a long time ; she 
would bave stayed there several years, in my opinion." 

There is other testimony, more or less conflicting, in respect to the 
character of the sand, and the probable effect on the action of the ship. 
The soundings, taken at several times, did not indicate that she was 
sinking in the sand, or going further on the shoal, or that she was 
in imminent danger of serions injury from either source. Much of 
the testimony, in that respect, is spéculative, with probably an un- 
conscious tone, from the tempérament, viewpoint, and relation of the 
witnesses to the parties, and the resuit of the litigation. The charac- 
ter of the shoal, the sand, upon which the Edilio grounded, is rele- 
vant from several viewpoints. 

The issue, in regard to the terms upon which libelants rendered serv- 
ice to the Edilio, is clearly presented by the pleadings and the tes- 
timony. Libelants allège: 

•'That on Saturday afternoon, about 7 p. m., Thos. H. Hayes, président of 
the libelants' company, with the captain of the John L. Lawrence, proceeded to 
the ship Edilio, when she was grounded on the Cape Fear Bar and, at the re- 
quest of the captain of said steamship ]']dilio, went abroad the said steamship 
and was requcsted by the said captain to salve the ship, and agreed to do so; 
but the amount of the salvage was not agreed upon." 

He allèges that, pursuant to said contract, he proceeded on Sunday 
morning, October 29, 1916, with his fishing boats, to perform the 
salvage service, etc., ail of which is set forth in the libel ; that the 
service was continued until Tuesday, October 31, 1916, when libel- 
ants' boats were ordered to cease their opérations and service, and 
the hawser of one of them eut; that the ship was, thereafter, lightered 
by Jàs. S. Williams, and pulled off the shoal by the revenue cutter 
Seminole; that, on October 29, 1916, and on each day thereafter, un- 
til Tuesday, October 31, 1916, libelants' boats were engaged salving 
the Edilio, in accordance with the contract made with the captain, 
and were ready, willing, and able to continue to salve the said steam- 
ship, but were prevented from doing so by said captain ; that Hbelants' 
président, Mr. Hayes, was ready and able to lighter the Edilio, and 
offered to do so, but was prevented by the captain of the Edilio. 

Claimants deny that any contract was made, or entered into, by the 
captain of the Edilio with Mr. Hayes, président of libelants' com- 
pany,_ for salving the ship, and allège that Mr. Hayes requcsted the 
captain of the Edilio that he be allowed to salve the said steamship, 
but this request was declined ; that the captain of the Edilio, after 
talking with Hayes, did say to him that he would agrée for the said 
Hayes, with his fishing vessels, to pull on the Edilio and see if they 
could pull her from the shoals, but that he would make no contract 
or agreement with the said Hayes, whereby the libelants would be 
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given the privilège of salving tlie said steamship, without first Con- 
sulting witli the agents of tlie said steamsliip at Wilmington ; and it 
was further agreed, as said Hayes refused to make any agreement as 
to what his charges would be for floating said vessel, by pulling on her, 
if he could do so, that the amount of his compensation should be 
settled by the court, if the agents of the Edilio at Wilmington and the 
said Hayes could not agrée, and to this the said Hayes assented. 

[ 1 ] While not determinative of the case, it is important, f rom more 
than one point of view, to settle the issues, in this respect, raised upon 
the pleadings and the évidence. If, as contended by libelants, the 
captain of the Edilio contracted with Hayes that he should salve the 
ship, and Hayes undertook under such contract to do so, he was en- 
titled, in doing so, to use ail necessary and proper means of which he 
Viras capable to complète his undertaking, and receive compensation 
therefor. It is insisted that Hayes recognized the necessity for lifrht- 
ering the ship, and so stated to the captain; that he was prepared to 
do so; and that the captain assented thercto. It is well settled, upon 
just principles, that as between two sets of salvors, if it appears that 
the claim of a set of salvors to a share in the salvage reward is based 
upon the dispossession, against their will, of other persons who were 
at the time continuously engaged in salving the vessel in distrcss, 
and who were willing themselves to persévère in the service which 
they had begun, the court allows the claim only, if it is clearly provcd 
that the first salvors had not any fair prospect of success. In tlie 
absence of such proof, the burden of which lies upon the second set 
of alleged salvors, the court holds the dispossession to be wrongful, 
and treats the subséquent service rendered by the wrongdoers as in- 
uring.wholly to the benefit of those who hâve been dispossessed, and 
not as entitling the wrongdoers to any share in the salvage award. 
Kennedy, Salvage, 168. 

[2] From this principle it follows that if, as contended by libelants, 
the captain of the Edilio made a contract with Mr. Hayes, as alleged, 
and he (Hayes) was ready, willing, ànd able to perform on his p;irt, 
he was entitled to do so, and the refusai on the part of the captain was 
wrongful. The déposition of Capt. Cola was taken immediately after 
the ship went aground and the fding of the libel. Mr. Flayes, and the 
other witnesses who heard the conversation between Capt. Cola and 
himself, were examined orally. Mr. Hayes says that, on Saturday, 
October 28, 1916, his fishing vessels had been out, and, upon coming 
in, reported that a steamer was ashore on the bar ; that about 6 o'clock 
he received, while at his factory, about 11 miles distant, a téléphone 
message from some one at Southport, stating that the captain was dé- 
sirons of obtaining assistance. It does not appcar from whom the 
call came. He went, at once, to the Edilio on his vessel, the John L. 
Lawrence. Capt. Lawrence Brown, Capt. Lemuel Brown, and Capt. 
Lester were with him. Capt. Lemuel Brown went on board the Edilio 
and shortly thereafter came to the rail, and said that Capt. Cola wished 
him (Hayes) to come on board for a conférence. He says: 

"We talked about the position he was in. He seemed to be very inuch ex- 
erclsed and worried over the position he was in, and wanted to know if h« 
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could niake a trade witli me to work on the sliip. I askecl liitn wliat prépara- 
tions he had made already. Ile said he had sent for the revenue cutter Sem- 
inole, and slie had proniiwed to be down there. This was Saturday evening, 
and she had not come, and it was worrying him. I told him I would gladly 
téléphone, upon my return to Southport, to the proper offlcer of the Seminole, 
and rctiuest that they come down Sunday mornhig, as it was too late for them 
to get down at that tlme, to do any service. He said : 'No, I ani not auxious 
for them, I want you. You bave got considérable boats to work.' He asked 
me how mauy I had, and I told him I liad flve in opération at that time, and 
he said, 'I want you to make sonie kind of a trade with me to work on this 
ship.' I asked him what kind of a trade he desired to make. I told him my 
busine.ss was flshing and our expenses were heavy ; we had 30 to 35 men to 
the crew ; we had a faetory that had upwards of 200 men on wages. I told 
him fish were in abundance along the coast and it would cost him a lot of 
money to emplo.y me, or to employ thèse boats, to work on liis steamship, and, 
so far as I was concerned, I would much rather he would get the revenue cut- 
ter, as I thought they would render what assistance they could for nothing. 
He immediately made the statement that the revenue cutter was insufflcient 
to do the work that they might, but it was insufflcient, He inslsted that I 
come and pull the ship off. I told him that was imi)ossihle; that the ship was 
grounded too far; that she would hâve to be lightered, and I would rather 
he would make other arrangements. I told him that at least a dozen times. 
He inslsted he wanted me, however. and finally I told him, if I went to work, 
that I would suffer large losses and I should be recompensed for it. He ad- 
mitted that was so. I told him the only way I would do anything at ail re- 
garding that ship was to lighter her, salve her, take the cargo out. I ex- 
plained to him how I was e(]uipped, that my boats had holds in the center 
where we carried fish and we could take the billets. I told him I would hâve 
to lighter it; that I had holds ; that I could put enough of thèse steel billets 
inmy boats to give them ballast, which would give them better pulling power. 
* * * I told him it was needless to pull. However, he wanted us to asslst, 
said he would hâve high tide to-morrow and believed the ship would float on 
this high tide. I told him I didn't believe that, however, if he agreed to 
salve the shi)) and wanted me to do that. « * * i told him if we could 
agrée after we got through, we would try to agrée, on my priée for the serv- 
ices, and if we were unable to agrée we would leave it to the adniiralty court, 
and that seemed to suit him. That is the trade and agreement we made that 
afternoon. I was to go out Sunday morning and pull on the ship, and if we 
couldn't move the ship I was to proceed to lighter her." 

Capt. Cola says that: 

When Hayes came on board the Edilio. Saturday night, he asked "If I 
wanted him to give assistance, and I said. 'Yes, we want your assistance for 
pulling steamer only, for iiuUing steamer.' I ask him how much he charge 
me, and he reply : 'I don't know, you must tell me how much you want. You 
know captain hâve big faetory, and if come with fishiug boats oblige to close 
faetory.' He say, 'How much you want"?' and I reply, '$200 each boat,' and 
he refuse to accept it. Later on I said too much talking; well, you pull 
steamer and the question be settled by tUe court. He says, 'Captain. take my 
advice, start lighterhig ship.' This, he says, on Saturday when groimded, 'take 
my advice. I hâve a great many flshing boats; can start lightering and to- 
niorrow morning you can be lloating.' I reply, 'Xo, I don't want to lighter 
ship, or do any other things without consent of Jlr. Sprunt, our agent, and 
want to speak to him bofore I do other things.' " 

It will be observed that the vital difiference between Mr. Hayes and 
Capt. Cola consists in the qtiestion of salvage, including lightering, and 
of pulling on the ship. 

Capt. Lemtiel Brown says that he was in the cabin, and heard the 
conversation; that Capt. Lawrence Brown was also présent; and that 
Capt. Willis was not in the cabin. After describing the manner in 
which the conversation began, he says that Mr. Hayes said: 
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" 'We can't go to work on thls steamer because our business Is flshing and 
différent from any other klnd of business. I am at an awful big expense, be- 
cause I am Tunnlng five hoats, and I hâve a blg crew of men at tlie factory, 
wbich are idle when my boats are away from the factory, and no flsh.' He ex- 
plalned that to the captaln, and the captain undertook to make some klnd of a 
trade. I don't know what it was, but Mr. Hayes told the captaln of the ship, 
he said, 'I will take hold of this ship and go to work, under salvage basls, and 
no other way,' and the captaln fully understood, for Mr. Ilayes repeated It 
time and time again. It was as solid a contract as'ever was made between 
two men. Capt. Cola aceepted Mr. Hayes' proposition as to salvage." 

The compensation was to be fixed by the court, "It was to be fixed 
on a salvage basis." 

Capt. Lawrence Brown says : 

"Mr. Hayes and the captain of the ship was tnlklng about the ship belng 
grounded, and the captaln of the ship, he made some talk about sonie figures. 
Mr. Hayes told him, he sald, 'I can't do anythlng like that. The only trade 
I can make wlth you would be under a salvage basis of floating your ship.' 
He said, 'You understand that,' and the captain sald he did. He sald, 'Go to 
the courts,' and he sald, 'Yes.' " 

In reply to a question, the witness says that Mr. Hayes said "some- 
thing about Hghtering the ship" ; that Capt. Wilhs was not in the cabin. 
Capt. Lester was on the Lawrence with Mr. Hayes, but did not go on 
the Edilio ; that, when Mr. Hayes returned to the Lawrence from the 
EdiHo, he said that "he had made arrangements to pull on the Edilio 
in the morning and he made it on a salvage basis; that is what he 
told us people." Capt. Chadwick, C. B. St. George, and Thos. St. 
George, and probably others, testify to déclarations made to them by 
Mr. Hayes, in regard to his contract with Capt. Cola, corroborating his 
statement. 

Capt. B. T. Willis was, at the time, keeper, or captain, of the Cape 
Fear Coast Guard Station, at Smith's Island, near by the place at which 
the Edilio grounded. He saw her before she went on the shoal and 
went to her; boarded her at 8:30 a. m.; found Capt. Adkins there; 
he went to Southport and left with direction to witness to remain ; he 
did so until 11 o'clock p. m.; that Mr. Hayes and another man, who 
he says was either Lawrence or Lemuel Brown (they were both in 
the room while Willis was testifying, they are brothers, and resemble 
each other very greatly) only one came into the cabin. Capt. Cola 
asked witness to remain. After describing the meeting of Brown, as 
he boarded the Edilio, his conversation with Capt. Cola in regard to 
Mr. Hayes coming on board, Willis says that Capt. Brown introduced 
Mr. Hayes to Capt. Cola. 

"Then Mr. Hayes went on and told hlm of the bad situation his ship was in ; 
told hlm she was in danger ; In f act, he had about the only facilitles there 
were in this vicinity for fioating her and wanted to take right hold and float 
her, but the captain wanted to know his price, and Mr. Hayes sald ; 'I can't 
make you a price, we will hâve to leave that to the court to décide ; I \^ill 
hâve to salvage the slilp.' And the captaln sald, 'Salvage, no, no, no salvage' 
in his ship." 

Hayes said he was at very heavy expense, with the fishing boats 
costing considérable money and, while the fish were not there, then 
he had just got a telegram to-day that the fish are coming. "So the 
captain said, 'What you take hold for?' And he said, 'I can't think 
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about taking hold only to salvage the ship,' and the captain said :_ 'You 
can't salvage my ship. I can't hear to that, you must make a price, we 
will hâve to hâve a price of some kind,' and he said, 'Tides are very 
short on high water.' " 

The captain offered him $25 per tide for each boat that pulls. Hayes 
declined this; said he could not take it except for salvage. "About 
this time some one hollered, and I stepped on deck to see who it was, 
see what he wanted, and whoever it was said, * * * "phe cutter 
will be down to pull in the morning at 8 o'clock,' so Mr. Sprunt in- 
formed him. I said, 'AU right,' and I stepped right back in the cabin 
and said: 'The cutter will be hère in the morning. I bave just re- 
ceived a message from her.' And the captain said: 'Ail right, then 
we won't need you unless you are willing to assist,' as I understood, 
for the $25. That was ail I heard." Mr. Hayes left. Capt. Willis 
says that he told Capt. Adkins of the conversation the next morning. 
Capt. Adkins corroborâtes Willis in this respect, says Capt. Willis told 
him the next morning of the conversation between Capt. Cola and 
Mr. Hayes — as he testified — to same eiïect. Capt. Adkins had notified 
Mr. Sprunt of condition of the ship, and he got in communication with 
captain of the Seminole; he went to the ship early Sunday morn- 
ing. That Capt. Cola did not wish ta make any contract until he saw 
Mr. Sprunt is shown by the testimony of Jas. S. Williams, who says 
that he was at Southport when the Edilio went aground; had bis 
tug there ; that he went to the Edilio before noon and asked him "if 
there was any assistance I could render. I was told, 'nothing until the 
captain could see his agent.' " 

Capt. Adkins says that he remained on the ship as pilot ; took charge 
of her and remained ail day Saturday ; made some efforts to moor her 
without success ; left Saturday af ternoon, left Willis in charge, to 
remain until high water that night; went to Southport and took up 
the matter with Mr. Sprunt over the phone ; advised him of ship's con- 
dition ; went to ship next morning at 6 o'clock ; during the morning 
some of the fîshing steamers came; that he advised Capt. Cola to 
employ them to pull on the ship. "There could be no arrangements 
arrived at, price or figures, for getting the help of the fishing boats. 
Mr. Hayes refused absolutely to consider any price or ofïer what- 
ever that might be tendered. I induced the captain to allow me, or 
persuade him to let the boats pull, and if he could do no better to set- 
tle the question of his services by arbitration, and if that could not be 
done to bave recourse to the courts, which was the only alternative. 
Several times Mr. Hayes remarked that he would take hold of the 
ship only on a salvage basis. The captain refused absolutely to 
even countenance the matter, and my advice to him, as I thought it 
was proper, was not to assent to anything that was on a salvage ba- 
sis, as the ship was not in a position to be salved." 

The foregoing is, substantially, the direct évidence regarding the 
terms upon which the libelants' boats rendered service to the ship. 
The conduct of Mr. Hayes and Capt. Cola during the effort to pull 
the ship from the shoal throws light upon the question. Several of 
the crew on the Edilio testify that Capt. Cola told them, after Mr. 
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Hayes left the ship, that he had a contract with him for "pulling on 
the ship." The burden of proof to estabHsh the contract as alleged 
is npon the Hbelants. It is manifest that Mr. Hayes, as did Capt. 
Cola, fully understood the import of the word "salvage," when used 
in connection with the terms upon which the service was to^ be ren- 
dered and accepted. One was insistently endeavoring to make it the 
basic factor in the contract, while the other was equally insistent upon 
keeping it out. Capt. Cola well understood the situation of his ship — 
an experienced pilot, with full knowledge of the situation, had been 
with him during the entire day and, as he says, did the unusual thing 
of leaving" her at night with Capt. Willis, because he did not consider 
her in a dangerous position. Capt. Cola knew that Capt. Adkins 
would return in the morning; that he was within a short distance of 
Southport, in communication by rail, water, and téléphone, with the 
ship's agent at Wilmington, some 30 miles distant ; that the cutter was 
at Wilmington; and, after Capt. Willis delivered the message, that 
she would come Sunday morning. The weather was fair. Soundings 
had been taken during the day, showing the depth of the water and 
character of the shoal, that the ship was in no immédiate danger from 
that source. Mr. Hayes is the only witness who thought the weather 
was bad, that the "wind was strong and the seas high," thjtt the ship was 
"in a bad and dangerous place, and that she was hard and fast 
aground." There is no suggestion that Capt. Cola, or Capt. Adkins 
had sent, or caused the phone message to be sent to Mr. Hayes. It 
does not appear who sent it. 

It is manifest that the suggestion of salving the ship had been made; 
the question which had engaged the attention of Capt. Cola and his 
pilot was that of "pulling her off." Without attributing any improper 
motive to Mr. Hayes, it is manifest that he had on his mind the pur- 
pose of making a "salvage contract," or a contract to render service 
on a "salvage basis," with a full récognition of the financial advan- 
tage of securing such a contract. It is equally clear that Capt Cola, 
not only had no purpose to make any such contract, but promptly and 
vigorously rejected the suggestion. The reasons are manifest. He 
said repeatedly that he would not do so imtil he consulted with Mr. 
Sprunt, the ship's agent. He went to Wilmington for the purpose, 
Monday morning. Libelants' witnesses are ail interested, as is Capt. 
Cola. Capt. Willis and Capt. Adkins hâve no financial interest in the 
suit, or its resuit. It is difficult to reconcile the conduct of Mr. Hayes on 
Sunday, as testified to by Capt. Adkins, with his contention that, on Sat- 
urday night he had made a contract to render the service on a salvage 
basis. Either he is mistaken, or he was concealing from Capt. Ad- 
kins the fact that he had made the contract as he allèges. He says that 
he told Capt. Cola, on Saturday night, that it would be necessary to 
lighter the ship, and that he assented to his doing so. The évidence 
ail shows that Capt. Cola did not think it was necessary and only con- 
sented to it after conferring with Mr. Sprunt. I am constrained to 
reach the conclusion that the only service Hbelants contractée to ren- 
der, and Capt. Cola to accept, was that of pulling on the ship, aiding in 
getting her off the shoal, and that for such service the amount to be 
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paid was, if not agreed upon, to be fixed by arbitration, or by t'he 
court. We are thus brought to a considération of the character of 
the service rendered and the award which should be made. 

[3] A large number of witnesses, with many contradictory state- 
ments and conflicting opinions, were heard. Eliminating that which 
is répétition and spéculation, the essential facts in regard to the serv- 
ice rendered and its effect upon the ship are not complicated. 

On Sunday niorning, October 29, 1916, Mr. Hayes went to the 
ship with two fishing vessels, the Adroit and the Lawrence, reaching 
there before high tide. The revenue cutter Seminole, a short time 
thereafter, and under the direction of Capt. Adkins, they ail pulled on 
the ship, until the tide fell, about two hours. Hayes says some of 
the parties estimated that they pulled her the length of the ship, but 
he did not "think we moved her so far." Adkins says that: 

"Tlie efforts cau.sed tlie sliip to move about 20 feet on that tide after the- 
Seminole got liold of tlie sliip. She didti't move until tlie Seminole got hold 
of lier." 

The tug Gladiator was also pulling. Adkins said that he had "ab- 
solute range." After the boats stopped pulling, Adkins wi.shèd to run 
the starboard anchor. This was donc for the purpose of keeping her 
head to the channel and from drifting further upon the shoal. The 
steamers Lawrence and Portland, which had corne to the ship, ran the 
anchor Sunday afternoon. Hayes says that it was given 60 fathoms of 
chain. Others say it was only 45. 

On Monday morning, early, five fishing boats belonging to libelants, 
the Lawrence, Price, Portland, Pocomoke, and Adroit, went to the 
Edilio. The Seminole reached her at 8 :25 a. m. They ail pulled dur- 
ing the tide, about one hour and a half. Capt. Uberroth, of the Sem- 
inole, says that he took the bearings of the ship by his compass and 
could not observe that she had changed her original bearings, "south 
by east, about one-half east." Adkins says the ship moved, on Mon- 
day, about 135 feet. Mr. Hayes says 200 or 300 f eet ; this was "on a 
hne of her head ; she may bave moved sidewise." Capt. Adkins wished 
the starboard anchor, which had been run on Sunday, rerun. This 
was done, and the port anchor was run Monday afternoon, after the 
boats had stopped pulling. The port anchor had 75 fathoms. 

On Tuesday ail of libelants' boats pulled on the Edilio, began an 
hour and a half before high water, "because, in getting in position 
with three sets of boats pulling ail across the tide, it was necessary 
to maneuver with the length of hawsers between thèse boats and 
from the stern of the boats to the ship." The Seminole and the Glad- 
iator were also pulling. This was continued until the tide began to 
fall. The Seminole, after the tide, returned to Wilmington. Capt. 
Uberroth says : 

"I did not see that the vessel had been moved at ail at the end of tlie third 
day. I looked iiarticularly. Her bow headed tlie isanie way." 

Mr. Hayes says : 

'■They heaved on the anchors, and we pulled on the sliip. The tide had 
fallen off that day about 18 inclies lower than it liad ou previous days, and I 
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went aboard to see the eaptaln, and told him I presumed now that tie was 
satisfled that the shlp had to be lightered. He made the remark that it would 
hâve to be so. I proposed that we start to lighter her. Mr. James Williams 
was aboard. He had gone on Monday night, and was there that mornlng 
when I got there. The eaptaln referred me to Mr. Williams, and I spoke to 
Mr. Williams about lighterlng her. He sald he guessed the shlp would hâve 
to be lightered, but he would bave to go ashore, and would see me at South- 
port; that he had talked wlth Mr. Sprunt, who wanted to hire me by the 
day, or so much per boat, to lighter the shlp. I told Mr. Williams I had made 
a trade wlth the eaptaln to salve tlie shlp and I couldn't inake any trade that 
would, in any way, Interfère wlth that." 

Adkins says that, on Tuesday, he placed Capt. Willis on the fore- 
castle head to transmit such orders as he gave. He reported that, on 
heaving on the anchors, they were not holding — were not holding 
singly. "I told him to heave on both at the same time, which he had 
the mates to do. Adkins says that the starboard anchor had only 
45 fathoms on Sunday, that it was not holding at ail; it was of no 
assistance." He says : 

"The efforts put forth Sunday, Monday, and Tuesday were wasted in the 
floating of the shlp. I consider thèse words futile." 

On Sunday evening Capt. Cola went to Soiithport, and, Monday 
morning, took the train for Wilmington, about 30 miles distant, for 
the purpose of seeing Mr. Sprunt. While Capt. Cola was in Wilming- 
ton on Monday, Mr. Sprunt made an arrangement, by which Mr. Wil- 
liams was to go to the ship, as his représentative, and, if she did not 
float on Tuesday morning's tide, he was to lighter the cargo and do 
what was necessary to float the ship. He went to the ship Monday 
night, with the un'derstanding, with Mr. Sprunt, that he was to let 
the boats pull on the ship during Tuesday morning's tide, and if they 
did not get her ofï he was to make arrangements to get her off as he 
thought best and proper. Capt. Cola returned from Wilmington to 
the ship Monday night. On Tuesday the boats ail puUed, but the ship 
did not move. Mr. Hayes was there, and asked about lightering the 
ship. Mr. Williams says: 

"I asked him what kind of a bargaln he would make, to corne alongslde and 
load the fish boats with Iron, to name the prlce per ton, priée per boat, or prlce 
per day to lighter on work on the shlp, to float her, or a lump sum for the 
whole. He refused to name any prlce. He sald he would not estlmate what 
his expenses would be. He would do ail he could wlthout a bargaln, which he 
cousldered not binding then, and would not make any deflnlte bargaln." 

Mr. Williams refused to accept the service upon thèse terms, and 
said that he would get lighters in Wilmington; that Mr. Sprunt had 
instructed him not to employ any one without having a definite un- 
derstanding. This was Tuesday afternoon. We hâve hère a direct 
conflict between Mr. Hayes and Mr. Williams. Capt. Adkins says 
that he heard the conversation, but does not remember the exact words 
used by them, but the substance was that Mr. Williams said to Mr. 
Hayes, if he would furnish his boats and say what he would accept 
for them, he would submit the proposition to "somebody, he didn't 
say who." Mr. Hayes said he would accept no such proposition ; he 
refused "to consider anything of the sort, as I understood at the time." 
If "he said anything about having a contract with the captain, I didn't 



THE EDILIO 481 

hear it." Mr. Williams says that he ordered the lighter Beaver to 
Southport at daylight, Wednesday, to proceed to the ship. He also 
secLired the barge Davidson, and later the Fredericks. After the beats 
stopped pulling Tuesday, Capt. Cola discharged them. This was donc 
about 11 o'clock. The captain of the Lawrence and other ships were 
told that they would not be longer needed. Capt. Lemuel Brown, on 
the Lawrence, was requested to "cast off f rom the ship, cast the ship's 
hawser olï." They had the ship's hawser fast to the boat. He said 
he -vvould be glad to do so, but had positive orders not to cast off 
from the ship. Capt. Brown says that Mr. Hayes had directed him 
not to cast off from the ship. Thereupon some officer of the Edilio 
eut the hawser of the Lawrence. It is conceded that the boats of the 
libelants were discharged on Tuesday afternoon and did not again 
pull on the Edilio. One of them stood off, near to her, Wednesday, and 
the captains say that they were ready to return Wednesday, if called 
upon. On Wednesday, Mr. WiUiams, pursuant to the arrangement 
made in Wilmington, on Monday, with Mr. Sprunt and Capt. Cola, 
and as the représentative of Mr. Sprunt, Lloyd's agent, took charge 
of the Edilio. The capacity of her tanks was 2,700 tons. After secur- 
ing the service of the barges, he directed that water be pumped into 
the tanks and began taking the cargo off — lightering the ship. As he 
took the cargo out, he had water pumped into the tanks. He took from 
the ship LlOO tons of the cargo. He describes the manner in which 
he concluded the work : 

"On Friday, Noveniber .3(1. the wind was northeast, fresh, at 7 a. m. We 
began working tlie engines ahead about 12 o'cloek and heaving on the anchors. 
* * * The Semlnole anchored on the stavboard bow. At 12 :30 the Semlnole 
made fast. The Gladiator then weut ahead of the Seminole and puUed off 
the starboard. At 1 p. m. the ship swung to the starboard, as soon as the 
hawser tautened, and started to move ahead, imniediately to one side and 
ahead, and never stopped. When she started, she never stopped. Her engines 
were worked astern, but she ran over her anchors ; the wlneh couldn't take up 
the anchors fast enough. She was gohig off the slioal. We at first thonght 
the anchors were dragging. I don't know whether tliey were or not that 
mornlng, but we thought they were until we stopped heaving. We were surg- 
ing on the anchors, heaving them up, and when we slacked them down, and 
stopped, I linew the ship was moving. The ship's draft was about 27" less 
tlian before the lightering was begun. Tlie ship was in the channel at 1 :45 
p. m. and proceeded to Wilmington. * * » i -wag satisfled with the sound- 
ings at ail times." 

He gave the soundings, as recorded, when taken, and produced a 
diagram made by him from the soundings. She was libeled, for $100,- 
000, November 4, 1916, the day following her arrivai, gave bond, was 
released, and proceeded on her home voyage. 

In support of libelants' contention that Mr. Hayes contracted with 
Capt. Cola to salve the ship and, in doing so, to lighter her, he says 
that he engaged the barge Fredericks to go to the Edilio for that pur- 
pose, and that the barge was there on Tuesday. The évidence in re- 
gard to the movement of the Fredericks is somewhat contradictory ; 
but it is clear that, by direction of Mr. Hayes, she was at the place 
where the Edilio was aground on Tuesday morning. On Wednesday, 
after his boats were discharged, and he f ound that Mr. Williams would 
246 F.— 31 



482 246 FEDERAL REPORTER 

lighter the ship, Mr. Hayes released the Fredericks and she was em- 
ployed by Mr. Williams. 

Claimants contend that the service rendered by libelants was not 
salvage, but mère tovvage, and should be compensated upon that basis ; 
whereas, libelants insist that the Edilio was in péril ; that she was in 
a dangerous position in the shoal, and the subject of salvage service. 
The évidence shows that, while she was on the shoal, broadside to the 
océan during the entire time she was there, the weather was fair, winds 
light, and conditions, in ail respects, favorable. The opinions of wit- 
nesses differ as to the probability of a storm, and its probable effect 
upon her safety. There was no storm, no high wind, nor other change 
in the weather, which affccted her position or increased the danger. 
The witnesses having the largest expérience wilh vessels situate as the 
Edilio are of the opinion that nothing short of a hurricane blowing 
from the southwest would hâve injured or endangered her. There 
is no évidence indicating that the conduct of libelants' seamen, in 
charge of the boats, was affected by appréhension of change in the 
weather; they made no extra or hazardous exertions exposing them- 
selves, or their property, to danger, on that account. 

While the définition of a "salvage service," found in standard works 
on admiralty, and well-considered cases, as distinguished from "tow- 
age," are clear enough, it is frequently difficult to place each case on 
the right side of the line of séparation. Tucltre Brawlev, in The Apache 
(C. C.) 124 Fed. 905, and Besnard (D. C.) 144 Fed. 992, examines, with 
great care, the décisions, both English and American. The conclusion 
reached by him is that : 

"Auy service, or assistanee, applled for. or reeoived by, a vnssel in péril, or 
distress, which in any measure conduces to its safety, is iu the nature of sal- 
vage service." 

In The Lowther Castle (D. C.) 195 Fed. 604, Jndge Rellstab says: 

"A 'salvage service' is a service which is voluntarily rendered to a vessel, 
needing assistance, and is designed to ]'eliove her from sonie distress or dan- 
ger, either présent or to lie reasonnbly apprihended. * * * Assistliig a ves- 
sel 'in a situation of actual appréhension, though not of actual danger,' is 
salvage." 

Dr. Lushington, in The Charlotte, 3 W. Rob. 68, says: 

"AU services rendered at sea to a vessel in disti'css are salvage services. 
It is not necessary that the dislress should ho iirnnediate and absolute; it 
will be sutlicient, ïf, at the tinie the service is rendered, the vessel has en- 
countered auy damage or niisfortune, wliich might possibly expose her to 
destruction, if the service was uot rendered." 

In The Phantom, h. R. 1 A. C. 58, he says : 

"It is sufflcient, if there is a state of difticulty or reasonahle appréhension" 
or "if there be a possible contingency that serious conséquences must hâve en- 
sued." The Ella Constance, Xi I-. J. Adm. 191; The Ilesper (G. O.) 18 Fed. 
696: The Brina 1'. l'eudleton (U. G.) 200 Fed. S4S; The Urko Meudi (D. 0.) 
210 Fed. 427. 

While the danger was remote, the Edilio was on a shoal, exposed 
to the océan. She had met with a misfortune ; she had failed to come 
off on her own steam; she required assistance to enable her to iloat. 
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The service rendered by libelants in pulling on lier, and running her 
anchors, cornes within the définition of "salvage service," but is of a 
low order. I hâve had more difficulty in hnding that the service result- 
ed in benefit to the ship. The "puihng" done on her does not appear 
to bave contributed, in any a])preciable degree, to getting her oft the 
shoaL It is probable that the ancliors, in some measure, did so. It 
is doubtful whether, without thcm, she would bave gone furlher on the 
shoal. It was prudent to run them. 

It is clear, howcver, that Capt. Cola accepted the services of the 
boats, and promised to pay therefor such amount as the court of ad- 
miralty should award. The y\lcazar (D. C.) 227 Fed. 633. The an- 
chors were run by direction of the pilot, who was, in that respect, the 
représentative of Capt. Cola. Assuming that the service actually ren- 
dered was salvage "of a low order," as classified by Judge Brawley 
in The Besnard, supra, in which the rémunération earned would be 
little more than compensation pro opère et labore, v.'hat sum should be 
awarded libelants ? An answer to this question nécessitâtes a con- 
sidération of the éléments which should enter into the award. The 
évidence, in regard to the value of the Edilio and her cargo, is in a 
small compass, but very conflicting. I dismiss Mr. Hayes' statement 
that Capt. Cola told him that the ship was worth $2,000,000, the cargo 
$500,000, and bis f reight money $600,000. Capt. Cola manif estly coiild 
not hâve done so, and if be did it was not true. Mr. Sprunt says 
that, prior to the beginning of the war, the Edilio would hâve cost 
$300,000; "her value was enlianced by war conditions nearly three- 
f old, approximately nearly $800,000." He further says : 

"Were she uiider the Amevic.'in fias, îukI not subjcet to extra war risks, and 
réquisition as ail trading ve.ssels of tlio bellit;crents are, lier vaîue at that time 
would hâve been greater." 

Mr. Sprunt bas been engaged in the shipping business, at Wilming- 
ton 51 years; bas served as Commissioner of Navigation and Pilotage 
26 years ; 31 years British Consul, and 5 years Impérial German Con- 
sul; resigned three years before war was declared ; bas been 7 years 
Lloyd's agent at Wilmington, has reccntly bought a large ship. Ile is 
a very large exporter of cotton. He says that $1,000,000 is a fair 
value of the Edilio. Her manifest showed the value of her cargo to 
be $83,500. The ship was sailing under réquisition of the Italian gov- 
ernment, then at war with Austria. This affected her value. Sl:e had 
no cotton on board at the time she went aground. Mr. Sprunt says 
that the freight on the cotton, which she took on at Wilmington, 7,200 
baies, amounted to $93,364.66. 

Mr. Edward Koles, a ship broker, residing in New York, for 
16 years, says that the Edilio is registercd in British Lloyds, "Italian 
Steamer A 1." Her cash market value, October 28th, would be $225 
to $250 per ton, dead weight. He does not think that the fact that 
she was sailing under the Italian flag \Vould afïect her value at ail. 
While this may be, to some extent, a matter of opinion, I am impressed 
with the reasonableness of Mr. Sprunt's statement in this respect. It 
stands to reason that, in the condition of the war, a vessel sailing un- 
der a neutral flag would be safer than one sailing under the flag of a 
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belligerent, and therefore of larger présent market value. Two large 
vessels, sailing under the German flag, were, at the time of the hearing, 
"tied up" in the port of Wilmington, and had been se since the 
war begun. Certainly the valuation placed upon them prior to the 
war would net be the same at this time. Of course, the danger to an 
Italian ship was not so great, but it was suflîcient to affect her market 
value, to some extent. I think $1,000,000 a fair valuation for the ship, 
and $83,500 for her cargo. There is no satisfactory method of fixing 
the freight. 

The value of the salvor's property employed, and the danger to 
which it was exposed — Mr. Hayes fixes the values : Lawrence, $50,- 
000. She was built 1879; thoroughly rebuilt ten years ago. Eugène 
F. Price, $40,000. Pocomoke, $25,000. Portland, $10,000. Fannie 
■M., $8,000. He gave the length, beam, horse power, etc., of each 
of the vessels. There was quite a large mass of évidence bearing up- 
on the condition and value of the vessels. The estimate placed upon 
them by Mr. Hayes impresses me as rather extravagant. 

The time and labor occupied : 

On Sunday two boats pulled on the Edilio for about two hours. 
The Portland ran the starboard anchor. 

On Monday five boats pulled, during the tide, about two hours. 
Two boats ran the port anchor, and reran the starboard anchor. 

On Tuesday five boats pulled during the tide about the same time. 
The Fannie M., after the boats were discharged, stood by the Edilio. 
It is not very clear what service she rendered in doing so. 

The items which hâve given me i .ast concern are: The damage 
alleged to hâve been sustained by the boats, claimed by libelants, ag- 
gregating $16,325.87, ail of which, Mr. Hayes says, was sustained by 
them in pulling on the Edilio, and running two anchors, and rerunning 
one of them. This includes $3,4-00.50 for alleged injury to hawsers, 
and one anchor chain. 

While it is impracticable to set forth the évidence in regard to the 
hawsers and ropes alleged to hâve been injured and destroyed, it is 
sufficient to say that the charge impresses me as exaggerated. Libel- 
ants introduce Mr. L J. Anderton, vice président of the Nevvport 
Products Company, owner of the John L. Lawrence and the Price, 
and lessors of the Fisheries Products Company. He says that he saw 
thèse vessels, and the Pocomoke, before they worked on the steam- 
ship Edilio, "before they left my charge." Has examined them since 
they came back, has them under repair. Has a mémorandum of an 
"itemized list" of necessary repairs. "I estimate that the engine of 
the Lawrence would require approximately $2,700, and the hull $2,- 
225." In the itemized statement furnished by Mr. Hayes, he puts "the 
actual cost of replacing and repairing" damage to engines, three items, 
$2,697.60. Mr. Anderton estimâtes damage to the Priée $425 on the 
condenser, and $1,088 on the hull. Mr. Hayes states that the "actual 
cost of repairing and replacing" huil is $1.088.60, in eight separate 
items. Condenser $425, two items. Mr. Anderton estimâtes the Poco- 
moke $2,509 on the engine, and $1,228 on the hull. Mr. Hayes says 
that "the actual cost of repairing and replacing" engine $2,509.60 four 
items, hull $1,228. Counsel said to Anderton: 
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"I understand you to say that tlie figures you hâve given are your estimâtes 
of wliat it would cost to repair damages doue by tliis salvage opération, as 
they were reported to you?" He auswered ; ''As tliey were reported to me." 

He says that he did not take into account other repairs for wear 
and tear. He made the estimate about Christmas, 1916. Thèse esti- 
mâtes are made by the vice président of the ovvner of the boats, and 
of the Company which was to make the repairs. Mr. Hayes gives, in 
the statement filed, "detailed account showing damage and actual cost 
of repairing same to the différent steamers while engaged in salving 
the ItaHan steamship Edilio at Cape Fear Bar." He does not, in his 
évidence, say that he had paid out any money for repairs. He says, 
"The whole thing is attributable to this opération." The testimony 
was taken March 27, 1917. It does not appear that any repairs hâve 
been made, therefore no money paid out for it. The boats were used 
in fishing, making, as will appear later, large "catches" of fish, dur- 
ing the remaining part of the season, until December 8, 1916. 

The claim made by libelants for this item of $16,325.87 and damage 
sustained, on account of pulling on a ship, in a smooth sea, under the 
control of the libelants' skilled seamen, for a daily average of two 
hours, for three days, calls for careful investigation and clear corrobo- 
ration. This is emphasized when it appears that Jas. S. Williams, with 
three barges, the Seminole and the Gladiator, Hghtered and floated the 
Edilio at a total cost of $11,380.90. 

lyibelants, as the basis for enlarging the award, files a statement show- 
ing an average catch of fish during the months of October and No- 
vember, 1916, as follows : The five boats caught a daily average of 
fish, during the month of October, 1916, of 1,240 barrels, which the 
witnesses testify were worth $4. .50 per barrel, making $5,580, from 
which they deduct average daily expense $609.75, making a net profit 
per day of $4,970.25. 

By a similar process of calculation, the restilt is reached that the 
daily profit on the vessels for November amounted to $18,167.26. An 
analysis of the statement filed shows that between October. 18th and 
26th, the Price fished one day, catching 87 barrels; on October 26th 
she caught 127; and October 27th, 390 barrels; October 28th she 
was not fishing. 

The Portland, between the 18th and 26th of October, fished two 
days, catching 465 barrels. On the 26th she was not fishing, on the 
27th she caught 103 barrels, and on the 28th she was not fishing. 
The Lawrence, between the 18th and 26th, fished two days, catching 
787 barrels. On the 26th she was not fishing. On the 27th she caught 
260 barrels. On tlie 28tli she was not fishing. The Pocomoke, be- 
tween the 18th and 26th, fished two days, catching 622 barrels. On the 
26th she caught 205 barrels ; on the 27th, 27 barrels ; on the 28th 
she was not fishing. This analysis is interesting from two viewpoints. 
None of the boats were fishing on Saturday, 28th of October. It 
shows that any estimated average of the quantity of fish boats would 
catch each day is spéculative. It may also explain Mr. Hayes' willing- 
ness to engage his boats on a salvage venture, beginning on Sunday. 
It is noticeable that fishing in November was more than three times as 
profitable as during the month of October. Notwithstanding the dis- 
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charge of the vessels on Tuesday afternoon, October 31st, none of 
them fished on Wednesday, November Ist. It is a little singnlar that, 
with their expérience, on the three days preceding, in which they 
are aheged to bave sustained damage, amounting to more than $16,000, 
besides losing heavily on their fishing venture, they lay by the Edilio, 
on Wednesday, after their relations were so rudely severed, even to 
the cutting of the hawser. The Price on the 2d and 3d November 
caught 960 barrels. The Adroit caught 496 barrels. The Portland 
caught 263 barrels. The I,.awrence caught 1,291 barrels. The Poco- 
moke caught 1,030 barrels. It is significant that five vessels which, 
it was estimated, on October 29th, 30di, and 3 Ist had sustained dam- 
age to their engines and hulls, estimated at $12,928.37, and their haw- 
sers and rope of $3,400.50, caught, in 14 days, without any repairs, 
during the month of November, a daily average of 4,225 barrels of 
fish, as against 1,240 during October. 

An analysis of the statement for November is interesting. On nine 
days the beats did not fish on account of "bad weather." The Price, 
whose engines and hull were estimated to hâve been damaged by puU- 
ing on the ship, $2,263.60, caught between November 17th and 28th, 
inclusive, 12,050 barrels, fishing six days. The Lawrence estimated 
to hâve been damaged, hull, engine, and hawser $6,485, caught be- 
tween November 15th and 25th, inclusive, 7,600 barrels, fishing four 
days. The other days the "weather was bad," and Sundays intervened. 
It is not suggested that they did not fish on account of injuries. The 
"statement" in regard to the catch of fish is assumed to be correct ; 
the difiîculty which I find is in reconciling it with the estimâtes of the 
damage to the boats, "the whole of which is attributable to this opér- 
ation." The claimants' witnesses say that the hawsers were old and 
of small value. There is évidence raising serions doubts in regard 
to the character and extent of the alleged injuries to the boats. There 
is direct évidence that a part of the injury was sustained after one of 
the boats went to tliç |actory. 

It is conceded that the Lawrence was built in 1879, and had been 
sold by the marshal of this court at public auction November, 1914, 
for $21,000. The Pocomoke was built in 1902. The Portland 1879, 
sold by the marshal, at same time, for $2,941. The Adroit 1902, sold 
at the same time for $2,850.. It is true, Mr. Hayes says, that they had 
been rebuilt, 1911. Certainly by their use in fishing they had sustained 
some strain, by wear and tear. Mr. liayes admits that he stated to 
Capt. Cola that bis boats were suited for the work, and that he may 
hâve said to him that he was the only person in that section who 
had tlie equipment to pull him ofif, or salve the ship. The estimâtes, as 
well as the claini that ail of the injuries are attributable to the service 
rendcrccî the Edilio, are imreliable and unsatisfactory. The burden 
was on tiie libelants to show, at least by candid, frank statements, to 
a rcasonaijle degree of certainty, what damage was actually sustained, 
which was chargeable to this work. Although the boats continued in 
active service, fishir.g and coming daily to the factory near to Wil- 
mington, until the latter part of Decembcr, 1916, it docs not appear that 
he called the attention of any disinteresiod person to their condition, 
or the character or extent of the damage sustained in the service to 



THE EDILIO 4S7 

the ship. Ile waitcd until they v/ere dcîivered to their owner at New- 
port, R. I. There is a striking agrecment betwecn the estimâtes of the 
vice président and Mr. Hayes, both of whom are interested in placing 
the cost of repair at large figures. 

Many witiiesses, with much contradiction, testified in regard to the 
anchors ; their weiglit, manner in vvhicli they were run and plantedy 
danger involved in running, their effect on the ship. Almost every 
phase of this portion of the service is controverted. Libelants insist 
that its boats alone had the capacity to run them ; no others could hâve 
donc so ; that, in doing so, they and the men engaged in the service 
were subjected to very great hazard, and that the boats sustaincd 
great damage ; that tlie anchors were of vcry great help in holding the 
ship in position, and enabling lier to come off the shoal — ail of which 
is denied by claimants. There is direct évidence that other boats could 
hâve run the anchors. 

It is clear, however, that the anchors were run by direction of Capt. 
Adkins, the pilot. 1 do net deem it material to inquire whether other 
boats could bave donc so, because the pilot directed it to be donc by the 
Portland and the Lawrence. While it is true that the weight of the 
anchors and chains imposed a strain on the Portland, no complaint was 
made, on either day, that she was sustaining serious dam.age. On the 
contrary, libelants' witnesses testify that "she was specially rigged 
for running anchors," and had "been doing it a great many years." 
She was under the control of her captain and crew, whose duty it was 
to protect her. Capt. Brown says that he had "run a great many an- 
chors." It is true that running anchors requires skill and expérience, 
and is, from the character of the work, attended with more or less 
danger to life and linib of the men engaged in the service. 

The conditions under which tliese anchors were run would seem 
to bave reduced the danger to a iow degree. The ship v/as on the 
sand, sea was smooth, weathcr fair ; every condition conduced to 
safety and succcss. There is marked divergence betwcen the wit- 
nesses respecting the skill and judgment displayed by the captain and 
his crew, and the efiîciency of the anchors in aiding the ship. It is 
impossible to reconcile the ojvinions of witnesses. Either from ex- 
périence which they had in such work, interest, or other more or less 
disturbing causes, their minds run along contlicting currents, reaching 
différent conclusions. Capt. Ijurriss, Capt. Pepper, Mr. L. IL Skinner, 
Dunbar Davis, and other witnesses, who are disinterested and hâve ex- 
périence, thiîîk that it was a service reqniring a bigh degree of skill 
and attended with much danger. The officers on the Seminole think 
that there is but little danger. J^t. Rhine bas had 11 years' expérience 
in coast guard service, now on ,Seminole, was on her Sunday morninrr, 
when she wcnt to Edilio, and each day thereafter. Ile was asked by 
the court : 

"Wlint is .voiir opinion as to the rislv iiicolvcMl to the tout, or to jour mon, 
In runuins an iUK'hor nnder thèse ooiiditionsV" Answer: "Under the condi- 
tions wliicli previiiied at the ];dilio tliere was no l'isk ; I shonld net hâve 
considered that there was any risk" — for which opinion he gave his reasoiis. 

He did not think she \vould go furthcr ashore ; that, from the sound- 
ings, it appeared "that there was just as much sand under her bow, 
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probably a little more, when they were throngh pulling, as when we 
started." He read the log of the Seminole, showing opérations each 
day. His testimony is clear, intelligent, and enlightening. He says 
that, in his opinion, the ship was in no danger, except straining. The 
controversy, in regard to the anchors, affects the amount of the award 
from several viewpoints — the danger involved in running them; the 
effect upon the boats; the skill with which they were run; the judg- 
ment exercised in planting them. Their effect upon the ship, both in 
holding her in position, preventing her going further on the shoal, and 
the aid which they gave to the Seminole in pulling her off, must be 
considérée! in estimating the extent to which they contributed to the 
success of Mr. Williams in floating the ship. Several of libelants' 
witnesses are of the opinion that they were of great value, in both re- 
spects; that without them she could not hâve been pulled off by the 
Seminole. Claimants' witnesses think that they were not properly 
placed ; that they rendered no aid in securing the final resuit. 

Capt. Edgar Williams, a licensed master of steam vessels, engaged 
in the wrecking business 50 years, who had frequently run anchors 
for ships, familiar with the position of the Edilio on the shoal, was of 
the opinion that the ship, as she was upon the shoal, was in no danger, 
giving his reason therefor. He says that it was worth $300 or $400 
to run both anchors — would bave done it for that sum. In reply to 
a question- by the court, he said : 

"The anchors, tlie Gladiator, the flshlng boats, the cutter, ail comblned, 
co-operated to briiig about one resuit; each contributed to the ultimate 
resuit." 

And herein, probably, is found the truth. 

While I do not accept, as conclusive, the opinions of several wit- 
nesses that the ship, after being lightered, could not, with the aid of 
her engines, hâve been pulled off' by the Seminole without the aid of 
the anchors, I am of the opinion that they contributed, in some degree, 
to the movement of the ship. Of course, the extent is conjectural. 
I hâve found the statements and opinions of Capt. Uberroth and his 
officers on the Seminole, intelligent, fair, and helpful. They, at ail 
timès, did ail that was possible to aid the ship and, without bias, hâve 
given an intelligent account of the situation and conduct of ail pcrsons 
engaged in the service. 

The next and largest item which libelants insist should enter into 
the award is the loss sustained by the withdrawal of the vessels from 
fishing. Ail of the witnesses who heard the conversation testify that 
Mr. Hayes, on Saturday night, October 28th, told Capt. Cola that his 
boats were engaged' in catching fish and bringing them to the f actory ; 
that he was at heavy expansé ; and "that fish were in abundance along 
the coast, and it would cost him a lot of money to employ me or em- 
ploy thèse boats to work on his steamship." Capt. Cola says that Mr. 
Hayes said : "Hâve big factory, and if come with fishing boats obliged 
to close factory." It was, therefore, in the light of this condition, 
that Capt. Cola contracted with Mr. Hayes to pull on the ship. The 
loss sustained by libelants from this cause, if it can be ascertained with 
a reasonable degree of certainty, should be considered in fixing the 
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amount of the award. Of necessity, it is impossible to do more than 
estimate the quantity of fish which each boat would hâve caiight dur- 
ing the two days, not counting Stinday, on which they were engaged 
in pulHng and running the anchors. Coimsel for hbelants frankly 
concède that: 

"It is not perfectly clear that tlie fishing boats could bave caught any- 
thing on Monday or Tuesday, but the évidence seems to show the average 
catch per day." 

I concur with them that "no compensation without taking into ac- 
count this probable loss would be fair and just." By this, it is not 
meant that a spécifie sum can be fixed upon, and charged to the Edilio, 
but that ail of the facts, conditions, reasonable probabilities, should be 
taken into account — the degree of success or the extent to which the 
service rendered was of benefit to the ship. 

It is not seriously insisted that the position of the ship was ap- 
preciably changed, or her removal from the shoal either expedited, or 
contributed to, by the pulling on her donc by the libelants' boats, in 
connection with the Seminole. While she was moved on Sunday about 
20 feet, and on Monday about 135 feet, it is manifest that this was 
of little, if any, benefit to her, nor did it improve her condition, either 
in respect to apprehended danger, or going further upon the shoals. 
Mr. Hayes, together with ail of those engaged in the service concur s 
in this. The log of the Seminole shows that Capt. Uberroth advised 
Capt. Cola Monday to secure the services of a "wrecking Company 
to send equipment for floating him." 

Notwithstanding the opinion of a number of witnesses that the an- 
chors did not contribute to the movement which brought her ofï the 
shoal, after being lightered, Mr. Williams says : 

"On Friday moi'ning, we began worklng the eiigine, and heaving on tho 
anchors, about 12 o'clock. * * * We were surging on the aucliors, heav- 
ing them up, and when we slacked them down, I knew that the ship was 
moving." 

He does not think the anchors were run properly ; but they ap- 
pear to hâve been run under the direction of Capt. Adkins, the pilot. 
He says: 

"It was impossible to heave on the ancliors wlien she started off, because she 
slacked so fast when she started she went right on." 

Judge Hughes, whose expérience in salvage cases on the Atlantic 
Coast between Norfolk and Charleston probably exceeded that of any 
District Judge, and whose opinions évince ability, learning, and labor, 
in The Sandringham (D. C.) 10 Fed. 556, says that: 

"Although * * * this amount lies within the discrétion of the" court, 
yet a judge "is not at liberty to render au arbitrary judgment at his own in- 
dividual discrétion or caprice, * * * but must be governed * * * by 
the teachings of précédents, and * * * pi'lnciples of the law of salvage." 

Judge Seaman, in The J. Emory Owen (D. C.) 128 Fed. 996, says : 

"While the value of the property saved enters into détermination of the 
value of the salvage service, as an essential élément, and the maritime law in- 
tends encouragement of gallantry and adventure in the relief of distressed 
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vossels, it is not the polioy of that law to graut awards wliicli tcml to excite 
greed or promote imreasoiiablo pretensioiis on liie part of salvoi-s, iior to dis- 
regard, in any measure, tlie liiterests of tlie owiier of tho re«cued property." 

It is said that, although Sunday was not a fishing- day, it was ciis- 
tomary for the beats to go out on Sunday afternoon, gct np the coast, 
and be in a position to begin work Monday morning. Wliile the la- 
bor performed on Sunday should be considered, the question of loss 
from this source is too indehnite to enter into the anioiint of the 
award. In a case in which a salvor volunlarily, and froni a scnse of 
diity to a ship in distrcss, and without having an agreement, or op- 
portunity to rnake one, goes to the rescue of a ship in distress, and sus- 
tains loss by reason of the withdrawal frqm fishing and injtiry to iiis 
vessel, such loss of service and injury should be taken into account. 
When, however, as in this case, the libclant knew the capacity and 
condition of his boats, and the character of the work which he was 
undertaking, and entcrs upon it aftcr negotiation and "chaffering," 
carefully safeguarding his interests, he should be presumed to hâve 
known the extent to which he was voluntarily, and for proht, exposing 
his property. He should be held to bave known the danger to which 
he was subjecting it. Ile represented them to Capt. Cola as in proper 
condition and as having capacity to do the v/ork which he undertook. 
Assuming that the boats were injured, certainly such injury must, to 
some extent, hâve been the resuit of their âge — wear and tear, in 
fishing. It is diffieult to understand how boats, of the value placed 
upon them by Mr. Ilayes, and in excellent condition, as he repre- 
sented, could hâve sustained the injury claimed, in the service ren- 
dered the Edilio. Capt. Adkins testiiies that, at the end of each da}', 
the captains were told that they need nôt return unless they desired. 
It is perfectly clear that Mr. Hayes and his captains were not only will- 
ing, but anxious to undertake and continue tlic service, and only left 
it when compellcd to do so by Capt. Cola, and then they "stood by" 
the ship, hoping for further opportunity to rcuder service to the ship. 

The question presented hère, in regard to injury to the boats and 
loss of profits, has been considered by the English Admiralty Courts in 
several cases cited, in Kennedy on Sah âge, 13S, who says : 

"The effect of thèse judgmeiits, fairly read togetlier, appears to be as fol- 
lows: Whilst the aiiiount^ of damage, expeuse, or loss of proiits, ought not, 
undcr ordinary cireuiiistaiicos, to he taken as 'fixed figures' or 'moneys mira- 
bered' to be added to tlie aniomit of the reward for actual salvage services, 
the fact that such daniage, expeuse, or loss has been caused by the iierform- 
ance of the salvage service, is a fact whicli the conrt ought iiever to disre- 
gard in assessing the amount of the reward. I!nt ail the circumstances, of 
wiiich tins is only one, mr.st he considered togethcr, and it does not follow, 
necessarily, that because tlie salvor proves such damages, expenses, or lo.sses, 
the court should fix the sum awarded liigh enough to cover them." Itocklaiid 
& Rockport Lime Co. (1). C.) 175 Fed. 521. 

The reasons upon which this conclusion are based are given by the 
learned author. He further says (page 142) : 

"Tlie only expenses for which the Court of Admiralty niay compensate the 
salvor in the award are: (1) Kxpeiises i)roperly incurred liy the salvor in the 
furtherance of the salvage service, and bofore tlie vessel assisted has been 
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plnced in a position of safety, antl (2) expenses dircctly occasioned by the per- 
foniiance of tbe salvage seinice, as tlie cost ol repairiuf; damage, without 
aiiy fault on the part of lier otlieers or crew, lias been caused to the salving 
vessel. * * * Chiinis under the first hcad of exponse are elosely scrutili- 
izod by the court, and niust be strictly proven. * * * As to claims nnder 
the second head of (>xi>ensc, al)ove nientioned, and also as to damages for dé- 
tention during repairs, it is to be noticed that, if tbe repairs are rendercd 
necessary by au injury sufïered by the salving slii)) in the course of tlie salving 
service, the court présumes in favor of the salvors, in alise'.ico of proof to 
tl!o contrary, tbnt the injury was due, not to any fault or négligence on their 
part, but to the iiecessities of the salvage service. But no allowaïuie will be 
made for the cost of repairs, or détention du ring repairs, or for any loss. If 
the injury is not the proxlmate resuit of tlie service." 

It wotild be manifestly unjust to include in this award, as "fixed 
sums," the amount clairaed to hâve been lost by reason of loss of prof- 
its in the quantity and vahie of fish, vvhich may hâve been caught dtir- 
ing the tirae tlie boats were engagée! in the service, amounting to many 
thousands of dollars, when it is shown that the actual cost of floating 
the ship, including compensation for ail service, was $11,380. 

Counsel for libelants say. 

"In addition, * * * according to the priuciples applied in such cases, 
the libelants should be compensated as tliough they liud done the whole work, 
and «pou a libéral scale, not, of course, exorbituntly." 

This contention is based upon the theory that the contract made by 
Capt. Cola, with Mr. Hayes, entitled the latter to salve the ship and, 
in doi.ng so, to lighter her. If it had appeared that Capt. Cola wrong- 
fully, capriciously, or for any other improper reason, discharged the 
fishing boats, while they were in the successful prosecution of the 
work, and prevented them from completing the service, for which he 
had contracted, that of pulling on the ship, I should not hesitate to 
take into considération such amount as the boats would bave earned 
if permitted to continue, to a successful completion, such service. It is, 
however, manifest that they would not hâve done so. This, Mr. Hayes 
concèdes. His complaint is that he was not permitted to lighter the 
ship. The évidence respecting his ability to do so leaves it in doubt. I 
think that he was given a fuU and fair opportunity to complète the 
service contracted for. If his contention regarding the injury which 
his boats were sustaining, and the loss, by reason of their not fish- 
ing, is correct, it is apparent that the extent of the liability to which 
the ship would hâve loeen subjected by further pulling and lightering 
would bave grovvn to an enormous amount. With ample equipment, 
prompt and intelligent action, Mr. Williams was engaged three days in 
lightering and floating the ship. If, to say nothing of the damage to 
his boats, Mr. Hayes' company was sustaining a loss exceeding $6,000 
a day, because the boats were detained from fishing, it is difficult to 
see how he was damaged by reason of being relieved of a service which 
was performed by Mr. Williams for $11,380. It would be to impose 
hard terms upon the Edilio to require her captain to continue in his 
service a salvor, at expense of more than $6,000 a day, whose boats 
were being damaged, as claimed to the extent of $5,000 a day, add- 
ing an immense suni to his liability, when an experienced, skilled, and 
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as the resuit showed, thoroughly equipped agency, was ready to per- 
form the service, and promptly relieve her, for $11,380. From a 
viewpoint most favorable to the libelants' contention, it is difficiilt to 
perceive how it sustained damage, by reason of the course pursued by 
the captain of the Edilio and her agents. 

The principles by vvhich courts are governed in making salvage 
awards are well stated by Judge Brawley in The Apache (C. C.) 124 
Fed. 913: 

"It is the policy of the maritime law to eneournse spontaneous services r-^n- 
dered in golng to the aid of a ship in distress, by glvins some rémunération 
beyond the value of the work actually done, as an encouraf;ement to induce 
the salvor and future salvors to iueur risk in saving lifo and property ; but 
this extra rémunération Is always proportioned to the risks encountered and 
the services actually rendered, and it is never the policy of the law, nor in 
accordance with justice, to allow a situation created by calamity to be con- 
verted * * * for extortion." 

Mr. Hughes, Admiralty (133) says: 

"Each case has its peculiar circumstances, and the amount of a salvage 
award is largcly a niatter of judicial discrétion, varying with the idiosyncra- 
sies of the .iudge, and reguhited only by certain gênerai rules. Thèse are 
largely coroUaries from the fundamental doctrine that salvage is the out- 
growth of an enllghtened public policy, and is awarded, not merely on a nlg- 
gardly calculation pro opère et labore in the spécial case, but as an encourage- 
ment to induce the salvor and future salvors to iucur risk in sîiving life and 
property." 

[4] If, however, as it appears in this case, the service was rendered, 
not in response to a prompt and generous wilHngness to relieve dis- 
tress, to save life and property from imminent danger, but only after 
negotiation with the parties at arm's length, an insistence on the part 
of the libelants that the condition of the ship was more dangerous than 
the facts justified, and an effort to' make a hard and fast bargain for 
salvage, with the amount of compensation left open, the court will be 
slow to make a large award, based upon alleged voluntary service and 
heroic conduct. The conduct of Mr. Hayes in this case is not unlike 
that of the Hbelant in The Brina P. Fendleton (D. C.) 200 Fed. 848. 
Before undertaking the service, he was keeping in mind the question 
of compensation and determined to leave it unsettled, refusing to name 
a price. An examination of several cases, to which counsel hâve called 
attention, will indicate the trend of opinion on the subject. Because 
of the fact that the vessel was on a shoal near by that on which the 
Edilio grounded, The Penobscot (D. C.) 103 Fed. 205, is in point. 
Judge Purnell describes the situation of the schooner and the libelant's 
boat: 

The Wilmlngton, a passenger boat, "seelng a schooner in, or near, the 
breakers, where he knew she ouglit not to be, from his famillarity with the 
coast, after 25 years' service on this bar, with her flag in the rigging, Union 
down, libelant put his passengers ashore, and went to the rescue of the 
schooner. The schooner was found to be on a sand shoal, head on, pounding 
heavlly, leaking ; * * * iife beat in the water, oars adrif t ; sails down ; 
some of crew's baggage on deck, and some in the small boat. Tlie vessel 
was not in the breakers, but the breakers were under her bow. The tide was 
rising, and at that point the current was west. * * * The wind was 
blowing the schooner on shore. Slie was drawing 12 foot water, and her bow 
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was In îihout 9 feet of water. Wind was blowing 16 miles W. S. "W. and 
driving sehooner onto shoal. • * * The schooner was In Imminent 
* * * péril of being driven asliore and wreeked." No other boat was 
wlthin call. "Tliere was mucti danger to tbe Wilmington in going to tbe 
schooner, under tlie circumstanees. * * * ïhere was no contract. When 
the master of the schooner asked Harper what he would charge to pull her 
off, Harper replled, in substance, that It was not a niatter of charge or con- 
tract ; that if he dld not pull him ofE there would be no charge." 

The value of the schooner and her cargo was $11,750. The amount 
claimed was $2,500. The court allowed $2,000. The Circuit Court of 
Appeals reduced it to $1,000. The Penobscot, 106 Fed. 419, 45 C. C. 
A. 372. The judge said: 

"This is not salvage service of a low order, but a service which required 
expérience, bravery, and good seamanship. It involved risk of both llfe 
and property." 

The facts stated présent, more strongly than argument could do, 
the clearly marked distinction, in almost every respect, from the in- 
stant case. The case of The Besnard (D. C.) 144 Fed. 992, présents 
the distinctive line which séparâtes it from The Penobscot; Judge 
Brawley states, with his uniform clearness, the facts, and, with évi- 
dent doubt, he reaches the conclusion that, under the authorities, the 
service rendered was salvage. There, as hère, was an attempt to make 
a contract. He says : 

"The testimony makes it clear that the bark was not in fact in a position 
of danger, at tlie time the service was rendered, and there was no reasonable 
ground to apprehcnd danger, except such as is incident to ail vessels at sea. 
There was no signal of distress, or request for any other assistance than a 
tow, and the service rendered was precisely the same in kind and degree 
as that which would hâve been required if the vessel had been intact. * * * 
Her master had never intimated any appréhension of personal danger, or any 
Intention of seeking personal safety ; for, even when far out at sea, he had 
deelined offers of passing steamers to take off himself and crew. Any péril 
that can properly be said to hâve been inii)ending was inconsiderable, uncer- 
taln, and distant, existing rather in the imagination of the putative salvors 
than in reality. ÎN'ot one of those éléments likely to enhance the claiui for 
libéral rémunération enters hère. There was no spécial sklU or dexterity dis- 
played, no fatigue endured, no courage evlnced, not the least danger en- 
«ountered. Even wcre it conceded that this is a case of a vessel in dis- 
tress, and therefore a case of salvage, it would be salvage of the lowest 
[possible] order, and tlie rémunération justly earued would be little more 
than compensation pro opère et labore." 

The bark had sustained serions injury in a water spout. She was 
damaged and sold for $8,500. Her freight was $4,200 and her cargo 
$300,000. The award was $1,000. Judge Brawley reviewed a large 
number of cases. His opinion is enlightening. 

In The Lucia (D. C.) 222 Fed. 1015, the ship, value $300,000, with 
cargo $30,000, went on shoal or sand bar on Florida Coast. The tug 
Coney, jettisoned about 200 tons of her cargo, pulled on her two days, 
when she came ofï, and proceeded on her own steam. The testimony, 
in regard to sand, was similar to' that found in this case. Judge Call 
found that: 

The service was salvage, "but of the lowest grade. There was no risk of 
property, péril to life or limb, unusual expense, gallantry, courage or heroism. 
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* * * The property saved tlie Lucia was iu a certain amount of danger, for, 
as Kas been well said, ships are intended to float, and, wlien they go aground, 
there is always danger attendant. She is out of her élément. * * * jjyt 
I fail to lind iu this case tlie éléments that would autliorize a large award 
for tlie service rendered." 

There, as hère, the captain of the tug refusée! to enter into a con- 
tract with the captain of the ship. To the argument stressed there, as in 
this case, the dangerous character of the coast, and the large awards 
usually made for salvage service, the judge says : "But in this instant 
case the considérations that induced thèse large awards are entirely 
wanting." This language is applicable to the conditions fotmd hère. 
The court awarded $4,000, cost to be paid from that sum. It will be 
observed that the service was successful. 

In The Planter (D. C.) 217 Fed. 161, for successful service of a 
low order to a vessel of $23,400 value by a tug of $35,000, an award of 
$800 and $40 to two members of the crew was allowed. 

Judge Dickinson (E. D. Pa.), in The Urko Mendi (D. C.) 216 Fed. 
427, gives expression to a state of mind in which I sympathize. He 
says that : 

"In determining the amount of salvage to be decreed, there Is no flxed rule 
nor bindiug précèdent nor practice in admiralty." 

For a successful salvage service of a low order, rendered by a 
tug of the value of $40,000 to a ship and cargo of $112,500, he 
awarded $500. 

Counsel for libelants cite The Sandringham (D. C.) 10 Fed. 583. In 
that case Judge Hughes, after setting forth the .condition of the vessel 
salved and the character of the service rendered, says : 

"The ship herself was in great péril ; indeed, her condition was well-nigh 
hopelèss. * * * The task of the wreckers was fu)l of toll and risk, per- 
formed, as it was, on a dangerous coast, liable to sudden storms and sea 
swells. The work was bravoly undertaken, * • * faithfully pursued, 
and successfully accomplished." 

The wreckers were awarded 25 per cent, of the value of the ship and 
cargo. In The Craster Hall (D. C.) 203 Fed. 188, the judge found the 
condition of the ship dangerous. She was pounding, for a while heav- 
ily. The service was "meritorious, and, in view of the promptitude 
and skill in which it was rendered, highly meritorious." An award of 
5 per cent, was made on a valuation of $497,000. The Varzin (D. C.) 
180 Fed. 892; The Foch Garve, 182 Fed. 519, 105 C. C. A. 57. 

In The Nicholas (D. C.) 147 Fed. 793, Judge Hazel says : 

"Some risk, perhaps, was taken by the Amazonas, in backing on the reef 
and towards the distressed steamer ; but, to properly lessen this risk, it should 
not be forgotten that souudings were properly and sklUfully taken, and that 
there was sufflcient depth of water in the innnediate locality to insure a 
reasonably safe undertaking. Neitlier the sea iior the wiud were trouble- 
some." 

The ship salved valued at $127,000, the salving ship and cargo $149,- 
000. The award was $1,220. The Peter White (D. C.) 149 Fed. 

594. 
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In The Devonian (D. C.) 150 Fed. 831, Judge Dodge rendered an 
interesting and enlightening opinion, discussing several éléments en- 
tering into the award found in ihis case. The value of the ship salved 
$800,000, tug $55,000. The award $4,500. 

Without further pursuing decided cases, the language of Judge Far- 
dée in The Hesper (C. C.) 18 Fed. 696, is worthy of note, in the light 
of the évidence in this record : 

"The evkloiice shows that there was no enterprisc in going out in tem- 
pestuoiis weatber, as tlie weatlier was moderate, aud tlie libelants ouly went 
out wlien called ii]>on and oniployed so to do. Tlie labor and slvill furnislied 
were of tlie oïdiiuiry kiiid, sucli as IDjelants' boats were seeking as ordinary 
employment. Salvaso, then, is to be dctermiiied entircly by the distress in 
whieli the salved propcrty was." To several of the arguments hère his lan- 
guage is aiiposite. "ïliat storms miglit hâve come tliat would hâve destroyed 
the vessel; that the salving tug [was] injured her.self in tugging at the ship 
salved, etc. It is true that ail encouragement should be given to mariners, 
ships, and landsmen to save pro])erty iiiiperiled on the liigh seas, but where 
there is no chance for the exercise of gallantry, heroism, or risk, why should 
an already distressed nnd imperiled ship lie subject to pay additional expenses 
for ordinary services, and thèse expenses be chargeable solely to her calaniity ? 
That storiiis might bave conw^ is true, but, from the fact, I ain unable to see 
why a distressed vessel sliould pay money to those boats that ean, of their 
own volition, seek safety. * * * It is diflicult for the court to see why 
a salved vessel should be compelled to pay, in addition to ordinary salvage, 
repairs for uiiseav.-orthy crafts that may come to her as.sistaiice." 

There are, of course, several differentiating facts betvi'een that, and 
the présent, case, as there are between ail cases. The Hesper was val- 
ued at $100,000, cargo $6,500, award $4,200, affirmed in 122 U. S. 
256, 7 Sup. Ct. 1177, 30 h. Ed. 1175. The élément of the award in this 
case, which has given me most concern, is the fact that the services 
of the boats were contracted for by Capt. Cola, with knowledge of 
their withdrawal from the enterprise in which they were engaged, 
resulting not only in tlie loss of fish, but in closing the factory. The 
évidence in regard to this phase of the case is not contradicted. The 
owner of the boats was undoubtedly at large expense in the payment of 
salaries and wages to its officers and employés. It would be difiîcult, 
if not impossible, in view of the conditions under which the business 
of the libelants' company is conducted — the fact that the season for 
fishing is only a few months, the necessity of making ail of the time 
possible during the season and other factors — to fix the rental value of 
the fishing boats for several days, when they are withdrawn from fish- 
ing. The only basis upon which any just or fair estimate of the loss, 
sustained, on account of the service rendered, is an approximation, 
upon the data furnished, of the probable "catch" of fish. I bave given 
the conflicting and, in many respects, contradictory, évidence, anxious 
considération. The wide and irreconcilable différence of viewpoints 
of the parties, and their learned, zealous counsel, imposed the duty 
of the most careful considération. I hâve reached the conclusion 
that, considering ail of the éléments which should enter into the award, 
the sum of $10,000 should be paid by claimants. In fixing this amount, 
I am not inadvertent to the slight benefit which accrued to the ship 
from the service rendered by libelants' boats. The principal factor 
which has controlled my mind is the probable loss sustained by the 
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libelants' company in the withdrawal of the boats from fishîng. Unless 
the libelants' company can corne to an agreement respecting the ap- 
portionment o£ the award, I will direct a référence. 

In regard to the cost, I am impressed with the fact that, although 
Mr. Hayes testifies that the amount of the compensation was to be 
either agreed upon, or settled by arbitration, before resort was had 
to the court, he made no effort to corne to an agreement, or submit 
to arbitrators, but, immediately upon the arrivai of the ship at Wil- 
mington, and without any demand for an adjustment, libeled the ship 
for $100,000. He says that he knew that she was to take on a cargo 
of cotton, which would require some time. He aiso knew that Alex- 
ander Sprunt & Son were her agents. The Edilio was required to give 
a bond, at a large expense, for $100,000, until reduced by the court to 
$50,000. In view of the conduct of libelants throughout the trans- 
action, the cost will be apportioned : Each party will pay the cost of 
subpœna, service, mileage, and per diem, of its witnesses, and of tak- 
ing and filing each déposition, including the amount paid the cwmmis- 
sioners. Ail other cost, including stenographer, will be divided equal- 
ly. A decree will be drav/n accordingly. 



In re SADAR BHAGWAB SINGH. 
(District Court, E. D. Pennsylvanla. Deeember 11, 1917.) 

Amens (S^Ôl — ^Natubalization — Free "White Person" — Hindu. 

In view of the hlstorical significanee of the term, and Its subséquent 
development, a member of the Hlndu race cannot be admitted to cltlzen- 
ship under the statute which from 1790 to 1875, without change, has pro- 
vided for the naturallzation of free white persons; the terra "white 
person" as used in the statute not necessarily Including ail Caueasians. 

[Ed. Note. — For other définitions, see Words and Phrases, llrst and 
Second Séries, White Person.] 

In the matter of the naturallzation of Sadar Bhagwab Singh. Sur 
motion for reargument on hearing of application for naturahzation. 
Reargument refused, and application denied. 

Robert S. Shaw, of Philadelphia, Pa., for the motion. 
Thomas B. Shoemaker, Chief Examiner for Philadelphia, Pa., op- 
posed, 

DICKINSON, District Judge. If the answer to the question before 
us was to be found in the results of the researches of the ethnologists, 
the conclusions so forcibly and clearly stated in the able argument of 
counsel for this applicant might well be accepted. The légal question, 
however, which is the one really involved, is a narrower and more sim- 
ple one, although perhaps not less difficult to answer. 

We restate, for the purpose of giving the statement its utmost em- 
phasis, that the applicant has been accorded a most sympathetic hear- 
ing, in which the représentatives of the Bureau of Naturahzation hâve 
shared, and that the objection raised neither expresses nor implies a 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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déniai of the merits of the individual applicant, or of the race to which 
he belongs. The real question is whether the court has the légal power 
to admit the applicant to citizenship, and this dépends upon the an- 
swer to the other question of whether Congress has as yet made any 
provision for the naturalization of men of his race. If it has not, the 
reason for the omission is obvious. It is because so few of his race 
hâve come to the United States that tlie question of their admission to 
citizenship has not become enough of a practical question to be dealt 
with by législation. 

As has before been remarked, admission to citizenship is a privilège 
granted, and is neither a right to be demanded nor one to be accorded 
on the Personal or racial merits of the applicant, but, if a right, is one, 
the titk to which is to be traced through some act of Congress. When, 
however, the conditions of the grant of the privilège are met, the privi-, 
lege ripens into a right of the individual applicant, which cannot be 
arbitrarily denied. 

This leads us by a short and direct path to the acts of Congress on 
the subject, but a few gênerai observations may aid us to a clearer view 
of what is to be there fo-und. It is doubtless true that the naturaliza- 
tion problem has grown in complexity and now présents f eatures which 
were probably not in contemplation when the first laws on the subject 
were passed. This fact may demand more or less urgently a modifica- 
tion of the meaning of our laws. Such a demand, if it exists, should 
not blind us, however, to the line which séparâtes interprétation from 
législation. At the same time, the difficulties attending such législation 
and the wisdom of avoiding the agitations which would accompany 
any attempt at législation warned Congress of the danger of casting its 
meaning in too rigid a mold, and invites the courts to look for a war- 
rant to give to the language employed by Congress the quality of elas- 
ticity. This warrant is found in the fact that Congress at intervais, as 
great as that between 1790 and 1875, employed the same words to ex- 
press their meaning, although the meaning of the phrase employed had, 
in the common speech of the people, undergone a change in the mean- 
while. There is at once found in our naturalization laws the thought 
of a double duty imposed upon the courts. They are commanded to 
reject some applicants and to admit others. In the performance of 
this duty they are to apply two tests. The one may be called the indi- 
vidual, the other the class, test. The former is in principle of easy 
application, and in the présent case présent? no difficulties. The dif- 
ficulty in the use of the latter test is not so much in its application as 
in being sure we are applying the right test. It is clear Congress had 
in mind to designate by the phrase "free white person" a more or less 
definite class, and to deny citizenship to ail others. The only real prob- 
lem is to recognize the class, the members of which may be naturalized. 

It may be helpful for the interpréter to put himself in the place of 
Congress for the purpose of forecasting what Congress might hâve 
done in order to get a clearer understanding of what it did. Congress 
might hâve chosen (and the strict letter of its language suggests this) 
what has been called the complexion or color test. The utter imprac- 
ticability of applying such a test and the possible conséquences led to 
246 F.—S2 
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its rejection. Assuming the intention to hâve been to lirait the privi- 
lège to those who were like unto themselves in blood, previous social 
and political environment, laws, usages, customs, and traditions, what 
bas been called tbe geographical test (for which the représentatives of 
the Bureau of Naturalization contend) might bave been inserted in tbe 
law. The absence of appropriate words expressive of this intention 
and the thought that Congress had a vision of what tbe United States 
bas since become, the melting pot of almost ail the nations of the earth, 
forbids us to take any such meaning from tbe law. The like absence of 
philological and ethnologlcal terms compels us to find that such a test 
was rejected. 

By a process of élimination we are thus brougbt or driven to the only 
remaining test, which is this : Our people, when the first naturalization 
act was passed, had a really definite idea of those to whom the privi- 
lège of citizenship v/as to bc extCnded. The diflîculty was, not in get- 
ting into accord upon the tliought, but the difficulty was in finding a 
Word or phrase which would express it. Resort was had, as the only 
recourse, to the common speech of the people, which provided a phrase 
ready at hand, which expressed the thought meant to be conveyed. 
The phrase was "white person." Its meaning was whoUy conven- 
tional, and the convention evidenced by the 'meaning which the com- 
mon man extracted from it. It made no- pretense to be a terni of 
science, and was not chosen with a view to scientific definiteness or 
accuracy of expression. It was at ail events the nearest approach to 
definiteness of expression among ail the words which were at the com- 
mand of the lawmaker. Précision would not be demanded until the 
expression came to be appiied to a particular applicant, and the phrase 
would be then interprétée! as Congress intended it to be. It will thus 
be seen that the diflîculties whicli confronted tbe lawmakers were not 
removed, nor were they surmounted otherwise than by the expédient 
of transferring them to the interpréter. Our difficulties are indeed in- 
creased. Classification is a necessity of speech, because it is a necessity 
of thought. V*i"y broad and very gênerai classifications are relatively 
easy. It is very difficult to make them definite. In the end the limita- 
tions under which we labor drive us to a real or assumed convention. 
We more or less arbitrarily label the subject and classify according to 
the présence or absence of the label. Our language, as is every other, 
is full of illustrations of conventions thus reached or imposed. Our 
language is a living thing. Because it is alive, it is ever changing. 
Words in the process of taking on accretions of meaning and of élim- 
ination become in effect différent words, and indeed not infrequently 
come to hâve a meaning the exact opposite of that which was conveyed 
by their first use. Even among a people who speak the same language, 
the same word acquires one meaning in one locality and a différent 
meaning in another. Toi save the discussion from becoming toc aca- 
démie, this f act lias a bearing upon the meaning at différent times given. 
to the quoted phrase. 

The words were first inserted in our naturalization laws in 1790. As 
the inhabitants of what was then the United States were a more of 
less homogeneous people who or whose immédiate forbears had come' 
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from what lias been termed "Northern Europe," and as the vast ter- 
ritories then known as Florida and as Louisiana forraed no part of 
our national domain, and as our people had been in almost continuons 
conflict with the French and Spaniards, it is doubtful whether the 
words "wbite persons," as used in common speech, originally includ- 
ed any of the so-called Latin races. The events of the Révolution,, 
however, and the gratitude which our people felt toward France, and 
more cspecially the large number of French Huguenots who had come 
to make their homes hère, caused instant récognition of the French 
as having a common héritage with us, and the phrase automatically ex- 
panded to include them. The désire to be consistent forced us to in- 
clude the Spaniards and Portugnese, and later the Italian peoples, and 
broadly the Latin race. The immigration of persons from Southern, 
and Southeastern Europe brought within the meaning of the phrase 
which we are construing, Hungarians, Pôles, Russians, and many di- 
visions of the Slavic race, as at an earlier period it had been recog- 
nized to embrace Hcbrews, who bave always been recognized as a 
distinct race, or branch of the Semitic, and who bave always demand- 
ed such récognition, and through their efforts to préserve the purity 
of their blood bave won it. In conséquence, the phrase employed in 
the législation of 1790 had a broader scope of meaning than it had in 
Colonial days, and the same phrase in 1875 commanded a still broad- 
er meaning. 

This is what bas been termed the "historical interprétation," a 
phrase which itself needs to be interpreted. It does not mean that 
we are to détermine whether a particular applicant is a "white person" 
by inquiring whether people would bave so classified him at the tirae 
the law was passed, nor does it mean that the lexicographers can 
change the law. It means that we are to look for the meaning of the 
act of Congress, aided by the light shed by history, and not by inquiries 
made of ethnologists. It means further that Congress did not intend 
to limit the privilège to peoples then commonly recognized as belonging 
to the white race, or they would, as they to a practical certainty might 
readily bave donc, bave enumerated them. It means that Congress 
chose its word for the purpose of describing, so far as could be done, 
although in very gênerai terms, and therefore vaguely the class, the 
members of which might enjoy the privilège of citizenship and imposed 
upon the courts the duty of determining whether the individual ap- 
plicant belonged to that class. Its further and final meaning, with 
which we are now concerned, is that the courts may admit to citizen- 
ship any person found to belong to the designated class, but no power, 
except that of Congress, can enlarge that class. The changes which 
hâve been made in the naturalization laws gives confirmation to the 
thought intended to be expressed. The reader of thèse laws who vi'as 
an ethnologist and nothing but an ethnologist would get no meaning 
at ail or the wrong meaning ont of them. One familiar with the 
history of our people would know at once that persons commonly 
known as negroes may be naturalized, and persons known as Chinese 
cannot be, and would hâve no difiiculty (except in the case of a per- 
son of mixed blood) in applying the law in an individual case. With- 
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out the aid of the light of history, no one could tell wliat was meant 
by "African," "persons of African birth," or "of African nativity," 
but in that light the motive, purpose and meaning of thèse laws be- 
came absolutely clear. The gênerai meaning of "free white person" 
is just as clear. No diffîculty is presented until we descend from the 
gênerai to the particular. This historical meaning is the same as that 
given to the act in many of the adjudged cases in which the word 
"Caucasian" is used. The gain we get from the use of a synonym 
is more seeming than real. The aid rendered is much Hke that afford- 
ed by a dictionary in which each of two words is defined in terms of 
the other. Ali we really learn is that they hâve the same meaning. 
"White" and "Caucasian" hâve the same meaning, or the use of the 
latter is wrong. Moreover, not only is there room for différence of 
opinion whether there is any gain in deiiniteness by substituting "Cau- 
casian" for "white," but the use of the substitute may lead us away 
from the right meaning. When the long looked for Martian immi- 
grants reach this part of the earth, and in due course "a man from 
Mars" applies to be naturalized, he may be recognized as white with- 
in the meaning of the act of Congress, and admitted to citizenship; 
but he may not be a Caucasian. Whether in any application the ap- 
plicant belongs to the class of persons who may become citizens dé- 
pends upon the décision reached in his case. Such a décision partakes 
too much of the rescript character to be wholly satisfactory. It seems 
more like a décision arbitrarily announced than a reasoned conclu- 
sion. This is the best, however, of which the nature of the subject 
permits, and explains whatever différent rulings hâve been made. The 
means of reaching a gênerai accord, which our appellate jurisdiction 
afifords, will soon produce the desired resuit. 

The présent applicant belongs to the race of people commonly known 
as Hindus. Our view is that Congress, as already stated, bas as yet 
made no provision for his naturalization, and we are without the légal 
power to naturalize him, as the présent laws cannot be extended so as 
to include him without usurping the lawmaking powers of Congress. 

The conclusion reached is, we think, in accord with the weight of au- 
thority as disclosed in the adjudged cases, among which are : Camille 
{C. C.) 6 Fed. 256: Saito CC. C.) 62 Fed. 126; Kumagai (D. C.) 163 
Fed. 922; Knight (D. C.) 171 Fed. 290; Najour (C. C.) 174 Fed. 735; 
Halladajian (C. C.) 174 Fed. 834; Balsara, 180 Fed. 694, 103 C. C. 
A. 660; Mozumdar (D. C.) 207 Fed. 115; Alverto (D. C.) 198 Fed. 
688; Dow (D. C.) 211 Fed. 486; Id. (D. C.) 213 Fed. 355; Id., 226 
Fed. 145, 140 C. C. A. 549. 

The reargument is refused. 
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SEAPI;ES Y. GARD et al. 

(District Court, E. D. Wasliington, N. D. geptember 23, 1915.) 

No. 2257. 

1. Indians <g=>15(2) — Public Lands — Patents — Statutes — Eestraint on 
Aliénation. 

Where, under Act Mardi .'i, 1875, c. 131, § 15, 18 Stat. 420 (Comp. St. 
1916, § 4(jll), declaring that any Indian boni in the ITnited States, who Is 
the liead of a family, or wlio has arrived at the âge of 21 years, and 
wlio lias al)aiidoiicd liis tribal relations, shall, on making satisfactory 
proof of such abandonnient, under rules to be prescribed by the Secretary 
of the Interior, be entitled to the benefits of tlie act entitled "An act 
to secure homesteads to actiial settlers on the public domain," provlded 
that the title to lands acqulred by any Indlan shall not be subject to 
Aliénation for a ]icriod of 5 years from the date patent Is issued, an 
Indlan, who had abandoned his tribal relations, applies for and makes 
final proof on a liomestead, paying the fées prescribed, lie is entitled to 
a patent wlth only a 5-year restriction on aliénation, notwltlistanding the 
patent was not executed until after the passage of Act July 4, 1884, c. 
180, 23 Stat. 06 (Comp. St. 1916, § 4612), declaring that such Indians as 
may now be located on public lands, or as may, under the direction of the 
Secretary of the Interior or otherwlse, so locale, may avail theniselves of 
the provisions of the honiestead laws as fully as may now be done by citl- 
zens of the lînited States, that to aid such Indians in their sélection an ap- 
propriation shall be niade, and no fées or commissions charged, and that 
ail patents shall déclare that the United States will hold the land thus 
entered for a period of 25 years in trust for the sole use and beneflt of 
the Indians by whom such entry shall hâve bcen made, etc., for the 
latter act was not an ameiidment or repeal of the flrst ; privilèges grant- 
ed to a certain class by a spécial act not being afCected by inconsistent 
législation, uiiless contrary intent of the législative body is clearly ex- 
pressed or Indubltably inf érable therefrom. 

2. Indians <S=15(2) — Public Lands — Patents — Restrictions on Aliénation. 

In such case, where original entry was made May 8, 1885, by an In- 
dian who had abandoned his tribal relations, under tlie act of 1875, and 
after his death final proof was made by his survivliig widow, pursuant to 
the act of 1884, no fées lieing paid, the trust patent to the widow is sub- 
ject to the 25-year restriction on aliénation. 

3. Indians i&=»15(2) — Public Lands — Patents — Cancel,lation — Restbaint 

ON Aliénation. 

Where an Indlan obtalned a trust patent to a honiestead under Act 
July 4, 1884, providing that patents to Indians located on homesteads shall 
be of légal effect, and declaring that the United States does and wUl hold 
the land entered for a period of 25 years in trust for the sole use and 
benefit of the Indian, the land office is without authority thereaftcr to 
eancel the patent and issue a new patent without any restriction, pur- 
suant to Act Feb. 8, 1887, c. 110, § 6, 24 Stat. 390 (Comp. St. 1016, § 
.3951), declaring that every Indian born within the territorial limits of 
the United States, who has abandoned his tribal relations, shall be a 
citizen of the United States and entitled to ail the rights, privilèges, and 
Immunities of a citizen, regardless of whether such Indian has been or 
not, by birth or otherwlse, a meniber of any tribe of Indians, for the 
conferring of citizenshlp on Indians did not deprive Congress of the right 
to impose restrictions on their aliénation of homesteads pre-empted. 

4. Indians <©=>15(2) — Patent,? — Cancellation. 

In such case, Act May 8. 1006, c. 2348, 34 Stat. 182 (Comp. St. 1916, § 
4203), amendatory of Act Feb. 8, 1887, § 6, providing that the Secretary of 
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the Interior may, in his diserction, wlienever hc shall bo satistied that auy 
Indian allottoe is compétent and capable of mnuaf;int,' his or her affairs, 
cause to be issiied to sucli allottee a patent lu fee simple, the Land De- 
partment having issued to an Indian under Aet .Tnly 4, ]>SS4, a trnst 
patent to a homesteart which imposed a 25-year reKti'ietioii on aliénation, 
camiot cancel sucli patent and issue one free from restrictions, the aet oï 
1906 applying to allottees only. 

5. Indians <S=3l5(2) — Patexts — AuinoRiTY or Land Office — Attack on Pat- 

ent. 

A homestead patent was Issued to a nontrilial Indian nnder Act July 4, 
1SS4, which pursuant to the terins of the aet declared that the United States 
held the title in trnst for the Indian for a period of 25 years. Thereaftcr, 
tlie Land Department assuming to act either under Act Feb. 8, ].S87, § 6, 
or Act May 8, 1906, amendatory thereof, canceled the orij^inal trust patent 
and Issued a new patent, giving the Indian title in fee simiile. lleUl 
that, as the Land Department was at ail events still charged with the 
duty of issuing a fnrther patent which would convoy title to the Indian 
or his heirs, et;c., discharged of the trust and free from ail Incinnbrances, 
and as the Issuance of patents was withln the .iurlsiUction of the Land 
Department, the second patent, thoUgh the cancollation of the trust patent 
and its issuance was erroneous, was not void and caunot be collaterally 
attacked ; the Indian having, after the issuance of the fee-.simple patent, 
dlsposed of the land. 

6. Indians <ê=>15(2) — Juktsdiction — Relief. 

In such case, the Indian, having after the issuance of the fee-simple 
patent disposed of the land, was not, on the theory that the pnrchasers 
were chargeable with notice of her lack of power of aliénation expressed 
in Act Jnly 4, 1884, entitled to recover the land and secure a patent in 
fee simple, the period against aliénation having expired, for tlie maxims 
of equity should to an extent be applicable to Indians, and it would be 
Improper to charge a purchaser with notice of laws which the administra- 
tive department vested with power of their enforcement misinterpreted. 

At Law. Ejectment by Mary Seaples, an Indian, against Ida B. 
Card and others. On demurrer to answer and counterclaim. Demur- 
rer to certain défenses overruled, and as to others sustained. 

Sam R. Sumner, of Wenatchee, Wash., for plaintiff. 
Peters & Powell, of Seattle, Wash., for défendants. 

RUDKIN, District Judge. This is an action of ejectment to recover 
possession of certain real property in Chelan county, this state. The 
right of recovery dépends upon the following facts, which appear from 
the pleadings and an exemplified copy of the records of the General 
Land Office, which the parties agreed the court might consider in dis- 
posing of the demurrer interposed to certain affirmative défenses con- 
tained in the ameiided answer : 

On the 8th day of May, 1885, Seaples, an Indian, who was born in 
the United States and had abandoned his tribal relations, made entry 
of the land in controversy under section 15 of the act of March 3, 1875 
(18 Stat. 420, c. 131 [Comp. St. 1916, § 4611]), which provides that: 

"Any Indian born in the United States, who is the head ofl a family, or 
who lias arrived at the âge of twenty-one years, and who has abandoned, or 
may hereafter abandon, his tribal relations, shall, on making satisfactory 
proof of such abandoninent, under rules to be prescribed by the Seeretary of 
the Interior, be entitled to the benefits of the act entitled 'An act to secure 
homesteads to actual settlers on the public domain,' approved May twentieth, 

<g3^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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«ighteen limidrod and sixty-two, and Ihe acts amcndatory tlioreof, except that 
tlie provisions of Ihe eis^dith section of Ihe said aet sball not 1)0 held to ap-ply 
to entries niade niidcr this aet: l'rovided, liowevcv, that tlio titîe to lauds 
aequired hy any Indian hy virtne hereof shall not he sulyect to aliénation or 
inenmlirunee, eitlicr l)y voluntary convoyanee or the .iud^nioiit, deeree, or 
ordcr of any court, and shall l;e and renuiin Inaliénable for a pariod of five 
years from the date of the patent issued therefor," 

The entryman died soon after the entry was made and on the 25th 
day of March, 1891, the plaintiff as his surviving widow snbmitted final 
proof in support of tlie entry. I^he proof was accepted and final cer- 
tificate isstied, which was followed by a patent under date of February 
18, 1892. The patent contained the récital: 

'"il'lmt tlio Ijnit<Ml States of America, in considération of tlio preniises and In 
accoi-dance willi the ijrovisions of tlie aet of Con.s;ress of ,Tuly 4, 1884, hereby 
déclares th.at it doe.-i and will liold the land aliove deserilied for tho period of 
twenty-five years in trnst for the sole use and l)euetit of the said Mary Soaples 
or in case of her decease of lier hoirs, nccordins to the Unvs of the state wliere 
sueh land Is Irjcated. and at the expiration of said period the United States 
will convey tho saine l)y liaient to the said Jlary Seaples or her lielrs ivs afore- 
said, in fee, dischurged of s;aid trust and frce of ail charge or ineuinhrance 
whatsoever." 

The aet of July 4, 1884 (23 Stat. 96, c. 180 [Comp. St. 1916, § 4612], 
referred to in the patent, provides as f ollows : 

"That sueh Indians as may now he locatcd on puldlc laiids, or as may, under 
the direction of the Seevetary of the Iiiterior, or otherwiso, hereafter, so lo- 
cale nniy avail thenisclvos of the provisioiis of the hoiiie.stead laws as fuUy 
and to the sanie extent as may ]iow lie donc by citizens of tho United States; 
and to ald such Indians in making sélections of liomesteads and the necessary 
proofs at the proper land ofilces, one thousaud dollars, or so mnch thereof, 
as may he necessary, is hereby appro]iriatcd ; hut no fées or oonnnissions 
shall be charged on account of said eutrics or proofs. AU patents therefor 
shall be of the le^al effect, and déclare that the United States does and will 
liold the land tlius entered for tho period of twenty-five years, in trust for 
the sole use and lienetit of the Indian hy whoin such entry shall liave been 
ruade, or, in case of his decease, of his wldow and lieirs according to the laws 
of th<^ state or territory wliere sueh land is locatcd, and that at the expira- 
tion of said period tb.e United States will convey the saine hy ]iatent to «aid 
Indian, or his widow and heirs as aforesaid, in fee, diseharged of said trust 
and free of ail charge or iucumbrance whatsoever." 

Although the entry was made after the passage of the aet of 1884, 
the application to enter was made under the aet of 1875. This fact ap- 
pears on the face of the apphcation, and also from the payment of fées 
and commissions, which was not required under the aet of 1884. On 
the other hand, final proof was stibmitted under the aet of 1884. This 
fact likewise appears on the face of the record and from the fact that 
no fées were paid. 

On the ISth day of March, 1907, the plaintiff made application to the 
register and receiver of the United States land office at Waterville, 
Wash., for a fee-simple patent for the land covered by her original 
patent, on the ground that she had taken up her résidence separate and 
apart from any tribe of Indians and had adopted the habits of civiliz- 
ed life, and for other reasons not deemed material hère. This applica- 
tion was transmitted to the Commissioner of the General Land Office, 
and under date of April 8, 1907, the Assistant Commissioner canceled 
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the patent of February 18, 1892, and directed the issuance o£ a fee- 
simple patent in lieu thereof. This action was taken under section 6 
of the act of February 8, 1887 (24 Stat. 388, c. 119 [Comp. St. 1916, 
§ 3951]), which provides, among other things, as follows: 

"And every Iiidijin born withiii the territorial limits of the United States 
to whom allotiiieuts shall hâve been niade under the provisions of this act, or 
under any law or treaty, and e^'ory Indian born wlthin the territorial lindts 
of the United States who has volunturily taken up, within said linilts, his rés- 
idence separate and apart froni any trlbe of Indlans tliereln, and has adopted 
the habits of civlUzed life, is hereby declared to be a citizen of tlie tîuited 
States, and is entitled to ail the rights, privilèges, and imnuinities of such 
citizens, whether said Indian has been or not, by birth or otherwlse, a meui- 
ber of any trlbe of Indiaiis wlthin the territorial Ihnits of the United States 
wlthout in any inanner impairing or otherwlse atïectlng the rlght of any such 
Indian to tribal or other property." 

On the 12th day of June, 1907, a fee-simple patent without restric- 
tions or Hmitations was accordingly issued to the plaintiff, and after its 
delivery she conveyed a part of the land thus patented to one Leah J. 
Prowell, and the residue to one W. R. Prowell. The remaining défend- 
ants claim title to separate parcels of the land under the Prowells. 

Under the foregoing facts the plaintiff contends that the original pat- 
ent was properly issued under the act of 1884; that the second pat- 
ent, and the order of the Commissioner of the General Land Office can- 
celing the first patent, are null and void ; and that the restriction against 
aliénation still obtains, notwithstanding the cancellation of the first pat- 
ent and the issuance of the second. The défendants, on the other hand, 
contend that the patent should hâve been issued in the first instance un- 
der the act of 1875 ; that the S-year limitation on the power of aliéna- 
tion had expired long before the issuance of the second patent; and 
that the plaintiff had full right and authority to convey at the time of 
the exécution of the deeds under which the défendants claim. Other 
défenses presented by the answer and other questions discussed in ar- 
gument will be referred to in the course of the opinion. 

[1, 2] It has generally been assumed that the act of 1884 is supple- 
mentary to and amendatory of the act of 1875. Frazee v. Spokane 
County, 29 Wash. 278, 69 Pac. 779; Frazee v. Piper, 51 Wash. 278, 98 
Pac. 760; Félix v. Yaksum, 77 Wash. 519, 137 Pac. 1037. Indeed, as 
early as 1888 the Attorney General of the United States said : 

"I am of opinion that this act of 18S4 was intended to be suppleniental to 
and somewhat in modification of the act of 1875, and that its provisions 
apply to ail entrles nuule under the act of 1875 for which patents had not 
issued at the time the act of 1884 went Into efCect." 19 Opinions of i\ttorney 
General, p. 16C. 

This view of the law seems to hâve been generally followed by the 
Department, although many Indian patents hâve been found contain- 
ing erroneous restrictions, or no restrictions at ail. If the question 
were a new one, the correctness of this view is open to grave doubt. 
In speaking of thèse two acts in the well-considered case of Hemmer 
V. United States, 204 Fed. 898, 905, 123 C. C. A. 194, 201, Judge San- 
born said : 

"Tlie arguments in support of the contention that the act of 1884 so amend- 
ed the act of 1875 as to ex tend the restriction upon aliénation of homesteads 
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€arned under the latter act hâve now tieen reviewed, and they seem to présent 
no insuperable légal obstacle to the opposite conclusion. Let us now take up 
the two aets of Congress, apply to them the Indubitable rules for the Interpré- 
tation of statutes upon the sanie or similar snbjects, and asccrtain their true 
légal effect. The act of 1875 was a spécial law on the sulyect of Indian 
homesteads, limited to a sraall and spécifie class of Indians, those who had 
abandoned or shonld abandon their tribal relations, and it granted the 
right to homesteads, to members of this class only under the restriction 
of 5 years upon their aliénation. The act of 18S4 was a général law on this 
subjeet of Indian homesteads, and it granted to Indians, whether they had 
abandoned their tribal relations or not, rights to homesteads sub.lect to restric- 
tions for 25 years on their aliénation. The first and niost impressive charac- 
teristic of the latter act, when it is examined to ascertain its effect npon 
the earlier one, is that it contains no terms or words whatever that indieate 
any intent on the part of the leglslators to amend, modify, repeal, or affect in 
any way the act of 1875, the resti-iction upon aliénation there imposed, or 
any of its other provisions. The act of 1884 contains no référence to the 
actof 1875, or to any of its provisions, and it does not even contain a clause 
repeallng acts or parts of acts inconsistent with its own provisions. l'rivi- 
leges granted to a certain class by a spécial act are not alïected by incon- 
sistent gênerai législation, unlcss a contrai'y intent of the législative body is 
clearly expresse<l or indubitably inferable therefroin. But the spécial act and 
the gênerai hnv stand together, the one as the law of the partlcular class and 
the other as the gênerai rule." 

I see no escape from the logic of that décision, and if the plaintiff 
in this case had made final proof and paid the land office fées under the 
act of 1875 I would feel constrained to hold that she was entitled to a 
patent under the provisions of that act with only a 5-year restriction 
upon aliénation, and that a transfer made after the expiration of that 
period would be free from légal objection. But, while the entry was 
made under the act of 1875, the record shows that final proof was made 
under the act of 1884, and, having accepted the benefits of the latter act 
relieving her from the payment of the land office fées, she cannot es- 
cape its burdens among which is the restriction upon the power of 
aliénation for a period of 25 years. This view of the law is in entire 
harmony with the décisions from this state, and with the décision in 
Hemmer v. United States, supra, because in the Hemmer Case every 
step up to and including the final proof, was taken under the act of 1875. 

[3] Nor can I find any warrant or authority for the subséquent can- 
cellation of the first patent. The land department seems to hâve as- 
sumed that the conferring of citizenship upon Indians who had sever- 
ed their tribal relations and adopted the habits of civilized life is incon- 
sistent with and abrogated the restrictions on aliénation contained in the 
acts of 1875 and 1884. But there is no inconsistency between the acts 
of 1875 and 1884 and the act of 1887 in this regard. It was clearly 
within the power of Congress to grant to the Indians such title as it 
chose, and with such restrictions as it saw fit to impose, just as it has 
provided that homesteads are not liable for debts contracted prior to 
the issuance of patent. The restriction against aliénation was imposed 
to protect the Indian against bis own improvidence and the machina- 
tions of the white man, and the conferring of citizenship on the Indian 
neither increased the sagacity of the one nor lessencd the cupidity of 
the other. Indeed, the very act which conferred the boon of citizen- 
ship on the Indian in an earlier section imposed restrictions on the 
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aliénation of the allotment of the newly made citizen. Frazee v. Spo- 
kane County, supra ; Beck v. Flournoy L,ive Stock & Real Estate Co., 
65 Fed. 30, 35, 12 C. C. A. 497. 

For thèse reasons, I am of opinion that the order canceling the pat- 
ent cannot be sustained for the reasons assigned by the Assistant Com- 
missioner of the General Land Office. Nor, in niy opinion, can it be 
sustained on the other grounds suggested in argument. 

[4] My attention was directed to the act of May 8, 1906, amenda- 
tory of section 6 of the act of February 8, 1887 (34 Stat. 183, c. 2348 
[Comp. St. 1916, § 4203]), providing: 

"Tliat the Secretary of the Interior may, in his diserption, and ho is hereby 
authorized, whenever he shall be .satisfled that any ludian allotîee is eoui- 
peteut and capable of managing hls or her alïairs at any tiuie to cause to lie 
Issued to such allottee a patent in fee simple, and thereafter ail restrictions 
as to sale, incumbranee, or taxation (xf said land shull be reuioved and snid 
land shall not be liable to the satisfaction of any debt contractcd pi'ior to 
the issiiing of such patent." 

This act is by its terms limited to Indian allottees and confers no au- 
thority upon the Secretary of the Interior to cancel patents issued un- 
der the act of 1875 or the act of 1884. Why the Secretary of the In- 
terior should be authorized to remove the restriction on aliénation in 
the case of Indian allottees, and not of Indian homcsteaders, under the 
acts of 1875 and 1884, I do not know, and am not at liberty to inquire. 
Sufïïce it to say that Congress bas spoken, and bas granted the authori- 
ty in the one case, but not in the other. 

[5] If I am correct, in thèse conclusions, the order canceling the 
trust patent was erroneous ; but it does not follow f rom this that the 
second, or fee-simple, patent is void, or that the plaintiff is entitled to 
recover. For, as said by Judge Sanborn in United States v. Winona & 
St. P. R. Co., Q Fed. 948, 955, 15 C. C. A. 96, 103 : 

"A patent issued by the olflcors of the Land Department of the Tlnifed States, 
in a case within the scope of their power or jurlsdietion, is dual in its efl'ect : 
It is an adjudication of those oflicers that the patentée is entitled to the land 
undei' the laws of the United States, and it is a convoyance of tho tltle te 
that land to the patentée. By Act March Z, 1S49 (9 Stat, c. lOS, p. .39,1, § ?, : 
Kev. St, § 441 [Comp. St. 1916, § OSl]), the Secretary of the Interior Is cliarged 
with the supervision of the public business of the United State.s relating to- 
the public lauds; and by Act March ,3, 1857, supra, as aniended by Act May 
12, 1864, supra, the power was conferred and the duty iniposed upon him to 
indleate the lands granted to the Winona Uailroad Company by those acts of 
Congress in ail cases, By the act of July 4, 1,S36 (.5 Stat, e,>,r)2, % 1; Rev, St. 
§ 453 [Comp. St. 1916, § 09:)]), the Oommissioner of the CJeneral Land Office 
is required to i)erform, under the direction of the Secretary of the Interior, 
ail executive duties appertalning to the surveying and sale of the public lauds 
of the United States, or in any wi,se respecting ,sucli public lands, and also such 
as relate to private claims of land, and the issuing of patents for ail grants 
of land under tho authority of the govermiient,' The I^aud Départaient of 
the United States, then, including in that term the Secretary of the Interior, 
tlie Commissioner of the General Land Office, and their subordlnate officers, 
constitutes a spécial tribunal, under thèse and other provisions of tho laws of 
the United States, vested with the judieial power to hear and detennine the 
claims of ail parties to the public lands it is authoriz.ed to dispose of, and 
to exécute its judgmeuts l)y eonveyances to the parties entitled to thcm. When 
a clàim under a grant for a railroad company Is made to a jiortion of the 
public lands under its control, that tribunal umst détermine whether or not 
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the c'iaimant is the honr-ficiary of Ihe grant, whether or not it has so far rom- 
plicd wlth ils conditions Ihat It is cntitled to its Iscneflts, whether or uot the 
public land clainied is a portion of tlie grant, and whether or not any other 
party has a superior right to it. AVlien a claim is made under tlie homestead 
or i)i'e-enij)tion laws for a portion of the pul)lic domain that is subjoct to its 
disposition, tliat tribunal must détermine whetlier or not the claimant is quali- 
fied to acquire lands under the terms of those laws, whether or not the land 
clainied was snbject to pre-eniption or to entry for a homestead, and whether or 
not the <-lalmant has so complled wlth the requlrements of those laws as to 
entitle liini to the tltle to the land. Similar questions must be lieard and de- 
lerniined by that deiiartment whenever any portion of the publie land sub.iect 
to disijosition by that tribunal is sold or otherwise disposed of in any way. 
In every case there must, in the nature of things, be a décision of questiotis of 
fact aïKl of (picstions of law, because in every case the ultimate question is 
whether or not the facts prfived show that the claimant is entitled to the 
land under the acts of Con,t;iess. A certificate or patent is the record évidence 
of the iudsment of this tribunal, and it necessarily foUows that. when such a 
.1udj;mcnt is reiidered in a case witiûn the jurisiliction of the Land Depart- 
ineut, it is, like the judgnients of other spécial trlbunals ve;;ted wlth judicial 
l)0vvers, impervious to collatéral attack." 

In the case of King v. McAndrews, 111 Fed. 860, 863, 50 C. C. A. 
29, 31, the same learncd judge said: 

"The Land Department of the United States, including in that term the 
Secretary of the Interior, the Cornmissioner of the General Land Oilice, and 
thelr subordinate ollicers, constitutes a spécial triliunal, vested with judicial 
])o\ver to h<!ar and détermine the clainis of ail parties to the public lands 
whichitis autliorized to dispose of, and with power to exécute its judgments 
by conveyances to the parties entitled to them. * * * a. patent of land 
witliin Its jurisdietion, issucd by the Land Department, is the judgnient of that 
tribunal, and a cojiveyance of the légal title to the land to the patentée in ex- 
écution of the .iudgment. When such a liaient to land within the .iurisdictiou 
of the departmcnt is issned, it is, like the .iudgmeuts of other judicial trl- 
bunals, Impervious to collatéral attack. ïlie test of the jurisdietion of this 
tribunal is the true answer to the question : Ilad the department the power to 
liear and détermine Uie claims of tho applicants of the land and to dispose of 
it in accordance with its décision? If that question can be answered in the 
aftirmative, the Ijand Department had jurisdietion of the case, and the patent 
Avhich évidences its décision conveys the légal title, and is impervious to col- 
latéral attack. If it must be answered in the négative, then its conveyauce 
is void, and is as vulnérable in a collatéral action at law as in a direct pro- 
ceeding in equity to avoid it. Land the title to which has passod frora the 
United States before the claim on which the patent is based was initiated, 
land reserved from suie and disposition for military or other like purposes, 
land reserved by a claim under a Mexican or Spaiùsh grant sub judice, and 
land for the disposition of which Congress has made no provision, is not in- 
trusted to the disposition of the Land Department, is not within its jurisdie- 
tion, and hence its patents for such land are void on their face, and may be 
collaterally attacked in an action at law. * * * But land which the depart- 
ment is vested with the power and charged with the duty to hear and décide 
the claiujs of a])i)licants for, and to dispose of in accordance with its déci- 
sions, is within its jurisdietion, and its patent of such land conveys the légal 
title to it, iind is imjiefvious to collatéral attack, whether its décision Is right 
or wrong. * * * The test of jurisdietion is not right décision, but the right 
to enter upon the inquiry and to make some décision. * * » Hence a pat- 
ent evidencing an erroneous décision of a question of law or a mistaken déter- 
mination of an issue of fact, which the départaient was vested wlth the 
po\\er, and churgcd with the duty, to décide, is as inqiervious to collatéral at- 
tack as one which is the resuit of correct conclusions. The remedy for an er- 
ror of law lu tlie action of the de]iartment regarding the title to land intrusted 
to its disposition is by a direct proceedhig by a bill in equity to correct it." 
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Thèse rules are plainly deducible from the décisions of the Suprême 
Court, many of which are carefully reviewed in the two opinions re- 
ferred to. Let us apply thèse rules to the f acts in this case. The Land 
Department had jurisdiction over this land, and was charged with the 
duty of determining ail claims thereto, and of issuing patents in exécu- 
tion of its judgment to those thereto entitled. This jurisdiction was 
not lost through the issuance of the first or trust patent. Indeed, it is a 
misnomer to call that instrument a patent at ail. It is a naked déclara- 
tion of trust, conveying no title. The title still remained in the United 
States, and the Land Department was still charged with the duty of is- 
suing a further patent, which would convey the fee to the Indian or his 
widow and heirs "discharged of said trust and free of ail charge or 
incumbrance whatsoever." The Land Department had jurisdiction to 
détermine who was fînally entitled to the fee-simple patent and when 
that patent should issue. In the détermination of thèse questions the 
Department may hâve erred, but that error did not affect its jurisdic- 
tion or render its patent void. The error, if any, cannot be corrected 
by a court of law, nor can the décision be attacked in a collatéral way. 
It may be urged that the disability of the Indian was creatcd by stat- 
ute, and not by the patent, and that the restriction against alienati(jn 
exists, notwithstanding the form of the patent. This may be true in a 
measure; but in cases such as this, where there has been à formai ad- 
judication by a compétent tribunal that the party is entitled to a con- 
veyance in fee, discharged of the trust and free of ail charge or incum- 
brance whatsoever, that adjudication cannot be set aside or ignored by 
a court of law. 

[6] The claim of the plaintifF is unconscionable and utterly devoid 
of equity at best. She says in substance that she applied to the Land 
Department for a fee-simple patent, to which she was not entitled, and 
obtained it; that she sold this title, and received a full considération, 
to which she was not entitled, and still retains it ; and now she seeks to 
again recover a title to which she is not entitled, for, if she recovers 
hère, she recovers the fee, and not a mère possessory right. The gov- 
ernment is asserting no claim to the property, and can assert none by 
reason of the statute of limitations and the lapse of time. I cannot be- 
lieve ^at the courts are powerless to prevent such an injustice as would 
resuit from a recovery in this case ; but, if they are, Congress should 
at once come to the relief of those who hâve parted with their mon- 
ey in reliance upon a patent issued by compétent authority. It may be 
said that the défendants are chargeable with notice of the disability un- 
der which the plaintiff labors, and this is in a measure true ; but it 
would be indeed a harsh rule that would charge them with a knowledge 
of the law superior to that possessed by the officers who are special- 
ly charged with its administration. The plaintiff, as a citizen of the 
United States, is subject to the laws of the state, and entitled to ail the 
rights, privilèges, and immunities of such citizens; but those who 
deal with her are entitled to some considération. The courts bave gone 
far to protect the Indians against their improvidence and the wiles 
of the whites, and properly so ; but as citizens of the United States the 
Indians are subject to the laws of the state, and the doors of chancery 
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should not be entirely closed against those who deal with them. The 
maxims of equity apply to ail, and in the slow process of civilization 
they should acquire some of our virtues along with our vices. 

Thèse views are perhaps décisive of the case, so that it will be un- 
necessary to refer in détail to the différent défenses interposed by the 
answer. Suffice it to say that the demurrer to the first, second, third, 
and fourth défenses and the counterclaim is overruled, and the de- 
murrer to the fifth and sixth affirmative défenses is sustained. 

Let an order be entered accordingly. 



JELLISON V. KRELL PIANO CO. et al. 

(District Court, E. D. Kentucky. Novemljer 24, 1917.) 

No. 3112. 

1. Removal of Causes <S=3l02 — Remand — Statute. 

rnder Judifial Code (Act Murcli .3, 1911, c. 2.31, 36 Stat. 1098 [Comp. 
St. 1916, § 1019]) § 37, deelaring that it in anj' suit commenced in any 
District Court, or removed from any state court to a District Court of 
. ttie United States, it sliall appear to tlie satisfaction of tlie District Court, 
at any tinie after such suit lias beeu brou.iîlit or removed tliereto, tliat 
such suit does not involve a dispute properly witliin tlie jurisdiction of 
such District Coiu't, or that the parties to such suit liave been improperly 
or collusively joined to ereate a case cognizable or reniovable thereunder, 
the District Court shall dismiss the suit or remand it to the court from 
whicli it was removed, it is improper, a suit to recover $2,900 for services 
rendered and to enjoin a violation of a copyright having been removed 
from the state to the fédéral district court, to remand such suit, the cause 
of action for the in.lunction having been dismissed, for the jurisdiction 
of the fédéral court, having once attached, could not be ousted because a 
dismissal of one of the causes of action reduced the amount in contro- 
versy below $3,000. 

2. COUIÎTS <S=06(1) — rRECEDE>'TS — BlNDING PRECEDENTS. 

The latest décisions of the Suprême Court and the appellate court of 
a circuit on the question of remanding or dismissing suits in tlie fédéral 
court pursuant to Act Mareh 3, 1875, c. 137, § 5, 18 Stat. 472 (Judiclal 
Code, § 37), are biuding précédents which a District Court should follow. 

At Law. Suit by Clarence Jellison against the Krell Piano Com- 
pany and others, begun in state court and removed to the fédéral court, 
where one cause of action was dismissed. On motion for remand. 
Motion denied. 

B. F. Graziani, of Covington, Ky., for plaintiff. 

S. D. Rouse, of Covington, Ky., and Maxwell & Ramsey, of Cin- 
cinnati, Ohio, for défendants. 

COCHRAN, District Judge. [1] This cause is before me on mo- 
tion to remand. It is a suit to recover $2,900 for services rendered as 
gênerai manager of a musical department and to enjoin violation of a 
copyright for a method of co-operative player piano playing. Though 
not set forth in separately numbered paragraphs, two causes of action 
are thus presented, one for the recovery of money and the other for 

<g=:3For other cases see same topic & KBY-NUMBBR m ail Key-Numbered Digests & Indexes 
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■an injunction. The ground of removal was diversîty of citizenship. 
The pétition for removal alleged that the mattcr in dispute exceeded, 
exclusive of interest and costs, the sum or value of $3,000. Since 
the filing of the transcript hère, on plaintiff's motion, the cause of 
action for the injunction has been dismissed. So that as matters now 
stand this is a suit to recover $2,900 ; i. e., a suit not properly within 
this court's jurisdiction. It was upon such dismissal and because the 
suit could not hâve been removed to this court if, when it was re- 
moved, it had been as it then stood, that the motion to remand was 
made. The question is foreclosed by a décision of the Suprême Court 
and two décisions of the appellate court of this district. They are 
those rendered in thèse cases, to wit: Kirbv v. American Soda Foun- 
tain Co., 194 U. S. 141, 24 Sup. Ct. 619,'48 L. Ed. 911; Riggs v. 
Clark, 71 Fed. 560, 18 C. C. A. 242; Hayward v. Nordberg Mfg. Co., 
85 Fed. 4, 29 C. C. A. 438. 

In the Suprême Court case the purchaser of a soda fountain, for 
which he had exchanged an old one and agreed to pay $2,025 in addi- 
tion, brought suit in a state court for rescission for fraud and re- 
covery of $2,500 damages. The suit was removed to the fédéral court 
on the ground of diversity of citizenship. There the vendor filed a 
cross-bill seeking to recover the balance of the $2,025 then due, to wit, 
$1,700, and enforcement of the lien. Thereupon, on plaintiff's motion, 
the original bill was dismissed without préjudice. This left the cross- 
bill undisposed of. To this the plaintiff filed a plea to the jurisdic- 
tion on the ground that the amount sought to be recovered did not 
exceed $2,000, exclusive of interest and costs, the then jurisdictional 
amount. It does not seem that he sought thereby to hâve the cross-bill 
remanded to the state court, but to hâve it dismissed for want of 
jurisdiction. The plea was overruled, and that on two grounds. One 
was that notwithstanding the dismissal of the original bill the amount 
in controversy was still sufficient to give jurisdiction. It is not nec- 
essary to pause to explain how this was made out. The other was that, 
though the amount in controversy was not sufficient, the court had 
jurisdiction of the cross-bill when it was filed, and that jurisdiction 
was not ousted by the subséquent dismissal of the original bill. The 
court, through Mr. Chief Justice Fuller, said: 

"It is the gênerai rule that, when the jurisdiction of a Circuit Court of the 
United States lias once attached, it will not be ousted by subseiiueut change in 
tlie conditions." 

Again, after showing that the court had acquired jurisdiction by 
the removal proceedings, he said : 

"The jurisdiction tlius acquired by the Circuit Court was not divested by 
plaintitï's subséquent action." 

The gênerai rule stated was put as the generalization of the décisions 
in thèse five cases, to wit : Morgan v. Morgan, 2 Wheat. 290, 4 L,. Ed. 
242; Clarke v. Mathewson, 12 Pet. 165, 9 E. Ed. 1041; Kanouse 
v. Martin, 15 How. 198, 14 L. Ed. 660; Roberts v. Nelson, Fed. Cas. 
No. 11907; Cook v. United States, 2 Wall. 218, 17 E. Ed. 755. 

By the first two it was held that, if jurisdiction of a fédéral court 
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was acquired by reason of divcrsity of citizenship, it would not be 
ousted by the diversity ceasing to exist in Ihe progress of the case 
therein. By the other three it was held that, if the amount in con- 
troversy was sufficient when a fédéral court acquired jurisdiction, it 
would not be divested if plaintifif reduced the matter in dispute to less 
than the jurisdictional amount. In the case of Chicago v. Mills, 204 
U. S. 321, 27 Sup. Ct. 286, 51 L. Ed. 504, the Suprême Court, through 
Mr. Justice Day, citing that case, said : 

"The question of jurisdiction must be decided, havlng référence to the at- 
titude of the case at the date the bill was liled." 

In Riggs V. Clark it was held that a suit to cancel a mortgage for 
$2,120 should not be remanded after removal, becausc, by stipulation, 
the actual amount in controversy was reduced to a sum not over 
$2,000. The décision in Hayward v. Nordberg Mfg. Co. was to the 
same effect. The court, through Judge Lurton, said : 

"Where a cause is reiiioved to the Circuit Court of the United States by a 
défendant, and tlie record at the time of removal sliows a dispute or contro- 
versy wlthln the jnrisdlctiou of a Circuit Court in respect tO' amount, the 
.iurlsdiction over that case cannot be detcatcd by the subséquent concession 
of the plaintifC that the amount he clahned was less than that he had stated 
in i)leadln}j;s flled before sucli removal. Neither would such concession be 
strengt.hened by any stipulation as to the rcal tacts of bis demand, nor by any 
other form of concession mnde after removal." 

This case, though not within the facts of thèse cases, is within the 
principle applied in them, and hence is governed by them. 

The plaintiff relies on thèse décisions, to wit : Fischer v. Star Co. 
(D. C.) 227 Fed. 955; Jones v. W. U. Tel. Co. (D. C.) 233 Fed. 301, 
which was based on section 37 of the Judicial Code (Comp. St. 1916, 
§ 1019). That section is in thèse words, to wit : 

"If in any suit conimencod in a District Court, or removed frora a state 
court to a District Coui't of the United States, it shall appcar to the satisfac- 
tion of the said District Court, at any thne after such suit lias been brought 
or removed thcreto, that sucli suit does not rcally and sul>stauflally involve 
a dispute or controversy properly wlthiu the .lurisdiction of said District 
Court, or that the parties to said suit liave lieen Iniproperly or coUusively niade 
or jolncd, either as plaintlffs or défendants, for the purpose of creatln-j: a 
case co;,'nizalile or removable under this chaptei", the said District Court shall 
proceed no further therein, but shall dlsmiss Ihe suit or romand it to the court 
froni wliich it was removed. as .iustlce may roqulre, and shall make such or- 
der as to costs as shall be just." 

This provision is exactly the same as section 5 of the act of March 
3, 1875, except the last paragraph of that section, which was repealed 
by the Acts of 1887-88. It originated there. Prior thereto there was 
no such provision in the fédéral jurisdictional législation. In the 
Fischer Case the suit as brought in the state court was for infringement 
of a registered trade-mark. It was removed to the fédéral court be- 
cause a fédéral question was involved. After the removal, an amended 
bill was filed omitting ail mention of the registered trade-mark and 
allcging unfair compétition. As there was no diversity of citizenship, 
the défendant thereupon moved to dismiss the suit. The plaintiff 
moved to remand it under section 37. The motion to dismiss was 
overruled, and that to remand sustained. There is room to say that 
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the action of the court should hâve been the reverse of that taken. 
The amended bill set up an entirely new cause of action — one that had 
îiot been brought in the state court. By the action taken a suit was 
remanded to the state court that had not been brought there. The Jones 
Case was a suit to recover damages for négligence in transmitting and 
debvering a telegram. Recovery v^'as sought for $2,500 for mental 
suffering and $550 for expenses incurred and lost services. Thèse 
two amounts were sought to be recovered in separate counts. The 
removal was had on the ground of diversity of citizenship. A demur- 
rer was sustained to the fîrst count for mental suffering. Thereupon 
the suit was remanded. Judge Bledsoe said: 

"It wouM seem proper, therefore, that the court, havins determincd that 
no cause of action is stated in the complaint as to any matter of wlilcli this 
court has jurisdictlon, suo niotu should remand to tlie state court, the prop- 
er tribunal for Its trial, the cause of action set forth in tlie second count of 
the complaint." 

It is on this case that plaintifï mostly relies in support of its mo- 
tion to remand. This décision also is of doubtful soundness. There- 
by the plaintifï was deprived of his right to question the correctness of 
the court's ruling on the first count in the appellate court, and on the 
return of the case to the state court there was nothing to prevent it, if 
it thought the first count good, f rom setting aside the order sustaining 
the demurrer and proceeding with it as well as the second count. 
Thèse two décisions therefore yield very slight support to plaintifï's 
position. 

But it must be admitted that section 37 of the Judicial Code présents 
some difficulty, and this particularly in view of the décisions of the 
Suprême Court in the cases of Texas Transportation Co. v. Seeligson, 
122 U. S. 519, 7 Sup. Ct. 1261, 30 L. Ed. 1150, and Torrence v. Shedd, 
144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528. In the Seeligson Case 
the suit had been removed by one of several défendants between whom 
and the plaintiff there was diversity of citizenship on the ground of 
a separalale controversy between those two parties, and thereafter, 
on motion of plaintifï, the suit was discontinued as to such défendant ; 
there being no diversity of citizenship between plaintifï and other 
défendants. It was held that the lower court properly remanded the 
suit to the state court upon the discontinuance of the separable con- 
troversy. The Torrence Case was of like character, except that there 
was no formai discontinuance of the suit as against the défendant who 
had removed. Nothing was done but to file a stipulation between plain- 
tifï and the removing défendant to the efifect that their controversy 
had been settled. It was held that the lower court erred in not re- 
manding the case upon the filing of such stipulation. In each case the 
basis of décision was section 5 of the act of March 3, 1875. Appar- 
ently, at least, if it had not been for that provision the décision would 
hâve been différent. In the one case, the court, through Chief Justice 
Waite, said: 

"As the suit could only hâve been removed because of the alleged separable 
cause of action against Huntlngton, it was right to reinand it as soon as the 
discontinuance was entered as to lilm. * * * ïIk» court was not required 
to keep the suit after the discontinuance, simply because it might hâve beeu 
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removed wlien Huntinjïton was a party. As soon as he was out of the case, 
it did appear that 'the suit did not really and sulistantially involve a dispute 
or conti'oversy properly withiu' its jurlsdiction." 

In the other, through Mr. Justice Gray, it said: 

"If the controversy between the plaintiff and Brnwn on the one side and 
Sorin on the other had beeu sucli as to justify a removal, there can he no 
doubt that after that controversy had been settled, as sliown by the stipu- 
lation of the parties to it, the suit no longer really involved a ^Jispute or 
controversy properly within the jurlsdiction of the Circuit Court, and should 
therefore iiave heen renianded to the state court, under section 5 of the act 
of March 3, 1S75." 

Numerous cases hâve been decided by the lower fédéral courts in 
accordance with this interprétation of the provision. Such are the 
cases of lowa Homestead Co. v. Des Moines N. & R. Co. (C. C.) 8 
Fed. 97; Bane v. Keefer (C. C.) 66 Fed. 610; Youtsey v. Hoffman 
(C. C.) 108 Fed. 699 ; Cassidy v. Atlantic & C. A. L. Ry. Co. (C. C.) 
109 Fed. 673 ; W. T. Hughes & Co. v. Pepper Tob. Co. (C. C.) 126 
Fed. 687 ; Fischer v. Star Co. (D. C.) 227 Fed. 955 ; Jones v. W. U. 
Tel. Co. (D. C.) 233 Fed. 301. The lowa Homestead Co., Youtsey, 
and Cassidy Cases are like the Seeligson and Torrence Cases in their 
f acts. In the Cassidy Case it would seem that the court erred in dis- 
missing the suit and in not remanding it. In the Bane Case the re- 
moval was had on the pétition of one of several défendants between 
whom and plaintifï there was diversity of citizenship on the ground 
of local préjudice. It was held that on the dismissal of the suit as 
to him the suit should be remanded. Judge Baker said : 

"ïhe suit does not now really and substantiallj' involve a dispute or con- 
troversy ])roperly within the jnrisdiction of this court, and therefore it l>e- 
conies its duty to proceed no further, but to remand the cause to the court 
from which it was removed." 

In the W. T. Hughes & Co. Case the removal was on the ground of 
diversity of citizenship. The complaint sought to recover $2,250, an 
amount then within the jurlsdiction of the fédéral court. After the 
removal, an amendment was filed alleging that there was error in the 
amount on which the complaint was based of $448.75, thus reducing 
the amount demanded to less than $2,000, the jurisdictional amount. 
'l 'le suit was thereupon remanded. Judge Purnell said : 

"On the face of the complaint the order of removal was properly entered, 
but on an cxaminatiori of the whole record it ai)pears now that the controver- 
sy between the parties does not involve an amount, exclusive of interest and 
costs, which would give the court jurlsdiction." 

Possibly before the décision by the Suprême Court of the Seeligson 
and Torrence Cases, it was open to claim that this statutory provision 
required the dismissal or remand of a suit pending in a fédéral court, 
only if it appeared at any time in its course that the suit did not really 
and substantially involve a dispute or controversy properly within 
its jurlsdiction when commenced or removed, and not, if, though it 
then did so involve such a dispute or controversy, it did not do so at 
a subséquent stage therein because of a change in conditions after the 
suit was commenced or removed. This, i. e. that the suit does not 
so involve such a dispute or controversy, is not the only thing whose 
246 F.— 33 
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appearance at any time ,in the progress of the suit in tlie fédéral court 
nécessitâtes a refusai to hear and détermine it. The appearance of 
the fact that the parties to the suit hâve been improperly or collusively 
made or joined, either as plaintiffs or défendants, for the purpose of 
creating a case within its jurisdiction, calls for a similar refusai. This 
it would seem can appear only in a suit commenced in a fédéral court, 
and not in one removed there; though the statute by the use of the 
alternative "cognizable or removable" seenis to contemplate that it 
can appear in one so removed. This latter thing would seem to hâve 
relation to the condition of things at the time the suit is commenced, 
and not at a time subséquent thereto. And, as to the other thing, it 
will be noted that the provision is not that, if at any time after the 
suit has been commenced or removed it shall come not to involve a 
jurisdictional dispute or controversy, it shall be dismissed or re- 
manded, but that, if at any time it shall appear and that really and 
substantially so that it does not, such action shall be taken. 

This suggests that what, possibly, was had in mind was that a suit 
which, when it was commenced or removed, did not really and sub- 
stantially involve a jurisdictional dispute or controversy, might not 
then appear not so to do, but that subsequently thereto it might so 
appear, and that the object of the provision was to impose on the court 
the duty,. in such a case, upon its own motion, and no' matter how it 
came about that it so appeared, to dismiss or remand. If such is the 
true construction of the statute, the statement, in the Mills Case, that 
the question of jurisdiction is to be decided with référence to the at- 
titude of the case when it comes into the fédéral court and that, in the 
Soda Fountain Case, that when jurisdiction has once attached it will 
not be ousted by a subséquent change of the conditions, are not in 
conflict therewith. But, if its true construction is that a suit is to be 
dismissed or remanded if, though when commenced or removed it 
involved a jurisdictional dispute or controversy, it appears, when the 
question of dismissal or remand is up for détermination, that it then 
does not so do, because of a change in conditions after the suit was 
commenced or removed, those statements would seem to be in con- 
flict therewith. The décisions in the Seeligson and Torrence Cases 
seem to so construe the statute. In each the stiit when removed in- 
volved a jurisdictional dispute or controversy, and that really and sub- 
stantially so. It was because, after the removal, there was a change 
in conditions, brought about by the dismissal in the one case and the 
settlement in the other, that it was held that the suit should be re- 
manded. It is true that the dispute or controversy left after the 
termination of the separable controversy, not being between citizens 
of différent states, could not of itself constitutionally hâve been made 
removable, but such was not the basis of the décision. The basis 
thereof was that by a change in conditions after the removal the suit 
had become one not within the jurisdiction of the court, and the stat- 
ute required that where such was the case the suit should be remanded. 
Such being its true meaning, according to thèse décisions, it would 
seem to follow that, not merely in cases of that kind, but in any case 
where a suit after it has been properly commenced or removed be- 
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cornes one not within the jurisdiction of the court, it should be dis- 
missed or remanded. 

I theref ore find it difficult to reconcile the Soda Fountain Case with 
the Seelig-son and Torrence Cases. And it is to be noted that in that 
case section 5 of the act of March 3, 1875, and those cases were not 
referred to, and further that the prior décisions of the court on which 
the décision therein was based were decided before the enactment of 
that section of the act of 1875. Likewise the décisions of the appellate 
court of this circuit referred to took no note of the statute or of those 
décisions. In the Hayward Case the court based its décisions on those 
in the following cases, to wit: Fuller v. Insurance Co. (C. C.) 37 Fed. 
163; Henderson v. Cabell (C. C.) 43 Fed. 257; Peeler v. Lathrop, 48 
Fed. 780, 1 C. C. A. 93 ; Waite v. Insurance Co. (C. C.) 62 Fed. 769— 
in addition to its prior décision in the Riggs Case. But it is hard to find 
support theref or in thèse four cases from other jurisdictions. In the 
Fulier Case, the défendant maintained that jurisdiction was ousted by 
concession on its part of enough of plaintifï's claim to bring the mat- 
ter in dispute below the jurisdictional amount. Section 5 of the act 
of March 3, 1875, was relied on to support this claim. The position 
was denied. Judge Coxe seems to bave been of the opinion that that 
statute covered no> case where the suit was within the fédéral court's 
jurisdiction when commenced or removed and subsequently became 
one that could not bave been commenced therein or removed thereto, 
but was limited to cases where the suit was not within such jurisdic- 
tion when commenced or removed. He said: 

"It Is true that iinder section 5 of the act of 1S75 the cause should be 
disinissed if, at any tlme during its progress, the court discovers that it lias 
no Durlsdiction. 

"ïhe discovery, tlioush not niade nntil the end of the suit, relates back 
to the lack of jurisdiction at the bogiuning. If the court had no jurisdic- 
tion when the suit was begun, there iiiust be a dismlssal, even thougli the 
fact was not ascei'tahied uutll the close of the lltigatlon. Surely this section 
does not mean that a suit, properly brouglit, may be dismlssed because the 
défendant by admissions or failure to deny reduccs the amount in dispute to 
less than the statutory sum." 

Though possibly wrong in this limited view of the section, yet the 
question before him was properly disposed of , for it is plaintifï's claim, 
and not the defendant's admission, which fixes the matter in dispute. 

In the Henderson Case the amount claimcd by the plaintiff at the 
time of removal exceeded the jurisdictional amount. The plaintiff s 
position was that, notwithstanding he was claiming such amount, the 
défendant was estopped to claim that the matter in dispute exceeded 
the jurisdictional amount because in a previous suit brought in the féd- 
éral court on the same cause of action défendant had it dismissed be- 
cause the matter in dispute did not exceed that amount. In the Peeler 
Case, the suit was originally brought in the fédéral court. The défend- 
ant moved to dismiss the suit because plaintift" was not able to prove 
that there was due him a sum equal to the jurisdictional amount. This 
properly so, because jurisdiction dépends on amount of plaintifï's claim 
in good faith, and not on what he may be able to prove. In the Waite 
Case, the question was as to the efi^ect of the filing of an amendment 
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in the state court by plaintiff reducing the amount claimed below the 
jurisdictional amount. It was held that it depended on vvhether it was 
filed before or after the filing of the pétition for remoA'al. It is thus 
seen that neither one of thèse cases hzs any bearing on the question as 
to the effect of the plaintifï reducing the amount of his claim below 
the jurisdictional amount after the suit has been commenced or re- 
moved; the amount claimed at the commencement or removal of the 
suit being the jurisdictional amount. This décision of the appellate 
court of this circuit has been questioned by Mr. Moon in his work on 
Removal of Causes. In note 8, section 88, he says : 

"The author lias serious doubt whother the décision iii Hayward v. Nordberfc 
Mfg. Co., supra, Is correct; in faet. he is cîear that it is incorrect. Altlioufîli 
the removal may hâve been sustainable ui)on the face of the papers flled iu 
the State court, yet vi'hen It elearly appeared in the Circuit Court after re- 
moval that the suit did not really involve a dispute as to a suni In excess 
of $2,000, the case was brought directly within the letter. as well as withln 
the spirit, of the aet of 1S75, section 5. The plaintiflf filed a bill of partic- 
ulars in the Circuit Court of $1,675, and this limited his clalm to that snm." 

And in section 200 he says : 

"It seems upon prineiple, although the cases are to the eontrary, that a suit 
In whieh the suni In controversy is in excess of .$2.000 should be remanded 
upon the dismissal by plaintiff of a part of his clalni vvhereby the sum in 
dispute Is reduced to $2,000 or a smaller sum." 

[2] But though the décision of the Suprême Court in the Soda 
Fountain Case and those of the appellate court of this circuit may be 
in conflict with the décisions of the Suprême Court in the Seeligson 
and Torrence Cases and with the true construction of the statu te, i. e. 
section 5 of the Act of March 3, 1875, now section 37 of the Judicial 
Code, as those décisions were rendered since the enactment of that 
statute and the rendition of those décisions, I feel that it is my duty 
to follow them. Possibly, I am in some way blinded so that I am 
unable to see that there is no inconsistency hère. If really so, it may 
be due to an oversensitiveness to discord and a désire to bring things 
into harmony, and thus to attain to this measure of truth at least. But 
so it is ; and I hâve thought best to so develop the matter that others 
may be led to try their hand at the problem hère presented. 

The motion to remand is overruled. 
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SECOKD NAT. BANK OP ERIE v. GEORGER et al. 
(District Court, W. D. New York. Deeeinber 4, 1910.) 

1. Corporations <^^'2U> — Liability of Stockiioldeks — Law Governisg. 

In a case Involving tUe coutnictual lliibillty of a stockholder, tlie 
statutes auU décisions of tl>e liigliest court of tlie state wliere tlie com- 
Ijaiiy was orgiUiized govern and control tlie controversy. 

2. Courts <î>="42 — Juisismction or Fédéral (Jourts — State Statute Cueat- 

ixo l'^cjuj table Remeuy. 

Tlie eiiaity .iiirisdiction of tlie fédéral courts is not affected by state 
lesislatjou pi-ON'idiiifî an équitable remedy for the enforcement of stock- 
bolder's liability, but, to autborize relief in such a controversy by a 
fédéral court, tliere uiust be original grouud of equity jurlsdiction. 

S. Courts <S=:34S9(10) — Jubisdiction of Fédéral Courts — Suits against 
Stockholders. 

Gen. St. Mlnn. 1913, §§ G645-CG4S, providing for recovery from stock- 
holders of insolvent corporations, does not supersede tlie e<iuitable reme- 
dy for tlie enforcement of sucli llal)ility, wliere stock was illegally issued 
witliout full paynient, and a suit for tliat purpose in belialf of ail sucli 
conditions may be maintained in a fédéral court of equity. 

4. Action <S=.'i5 — Statutory Remédies — Wiien not Exclusive. 

A statutory remedy for tlie enforcement of llabilities not created by 
statute is not exclusive. 

5. CoEroRATioNs <®=2(jri(l) — Suit against Stockiiolueks — Parties. 

A biU by creditors of an iiisolvent corporation to recover from a stock- 
liolder on tlie grouud tbat tlie stock was issued to liim at less tliau par 
is not defcctive because it does not joiu otlier stockliolders, wlio also 
accpiired their stock for less than jiar, wliere it does not disclose tbat 
tliere are such otlier stockholders within tlie jurlsdiction of the court. 

In Equity. Suit by the Second National Bank of Erie against 
Eugène A. Georger and the Huron Iron Mining Company. On mo- 
tion to dismiss bill. Denied. 

See, also, Courtney v. Croxton, 239 Fed. 247, 152 C. C. A. 235. 

■Morey, Bosley & Morey, of Buffalo, N. Y. (Joseph H. Morey, of 
Buffalo, N. Y., of counsel), for plaintiff. 

Strebel, Corey, Tubbs & Beals, of Buffalo, N. Y. (Carlos C. Alden 
and Warren Tubbs, both of Buffalo, N. Y., of counsel), for défendant 
Georger, 

HAZEL, District Judge. This is a suit in equity by a judgment 
creditor on behalf of himself and certain other creditors of the de- 
fendant, Huron Iron Mining Company, a citizen of Minnesota, to re- 
cover from the défendant Georger, a citizen of New York, the par 
value of the capital stock of the mining company acquired by him 
by subscription for less than par under an agreement that it was to 
be full-paid and nonassessable. It appears that in the year 1913 the 
corporation was adjudged bankrupt, and as the assets were insufficient 
to pay the creditors in full, an action was brought by the trustée in 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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bankruptcy în this district against Georger to recover the différence 
between the par value of the stock and the amount paid for it. It 
was held by this court, however, that the agreement for the sale of 
the stock at less than par was binding upon the corporation, that the 
différence in price between the par vahie and the amount actually paid 
in was not a corporate asset, and that accordingly the trustée in banlî- 
ruptcy had no légal or équitable right to maintain such an action. 
Courtney v. Georger (D. C.) 221 Fed. 504, affirmed 228 Fed. 859, 143 
C. C. A. 257. That décision was based upon the Minnesota Revised 
Statutes of 1905, section 2878 (re-enacted in 1913, section 6193) which 
provides that : 

"No corporation shall issue any shares of stock for a less amount to be 
actually paid in than the par value of those tirst issued." 

The quoted provision was interpreted in Hospes v. Northwestern 
Thresher Co., 48 Minn. 174, 50 N. W. 1117, 15 I.. R. A. 470, 31 Am. 
St. Rep. 637, to mean substantially that the liability of a stockholder 
who subscribes or purchases shares of stock under an agreement with 
the corporation issuing the stock to pay therefor a less amount than 
the par value is predicated upon implied fraud as to subséquent cred- 
itors, who extended crédit in reliance upon fuU payment of the stock. 

The bill allèges substantially that the sale of stock to the défendant 
Georger was fraudulent and void by the laws of Minnesota, and that 
he was therefore liable in equity to pay into court for the benefit of 
those who became creditors subséquent to the alleged acquirement of 
the stock an amount not exceeding $135,000, the différence between the 
par value of the stock acquired by him and the $15,000 paid for it. 

[1, 2] There was dispute at the hearing as to whether the right of 
plaintiff herein and the asserted liability of the individual défendant 
were determinable upon the law and décisions of the state courts of 
Minnesota, or whether the statute law, sections 6645-6648, G. S. 1913, 
of that state, alone applied. There is no doubt in my mind that in 
case of contractual liability of a stockholder, the statutes and déci- 
sions of the highest court of the state where the company was organized 
govern and control the controversy. The United States Statutes pro- 
vide that state statutes and décisions, in so far as they apply, are to be 
adopted in fédéral courts save as to proceedings in equity and admiralty, 
which are expressly excluded. U. S. R. S. § 914 (Comp. St. 1916, § 
1537). While this court is not bound by the décisions of the state courts 
in the équitable disposition of controversies, I nevertheless think a case 
is presented for measuring the jurisdiction of this court by that of the 
state court of Minnesota if the parties were before it. The equity juris- 
diction of the fédéral courts and the mode of administering it are uni- 
form throughout the United States, and are not affected by state lég- 
islation providing an équitable remedy for the enforcement of stock- 
holder's liability. To afford relief in such a controversy in this court 
there must be original ground for équitable relief. Alderson v. Dole, 
74 Fed. 29, 20 C. C. A. 280. 

[3] The General Statutes of Minnesota, §§ 6645-6648, provide for 
ascertainment by any creditor, receiver, or assignée of outstanding ob- 
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ligations of the insolver.t corporation, and for a ratable assessment upon 
stockholders and équitable apportionment of the fund among ail the 
creditors. In such a situation regard is had to the nature of the lia- 
bility that is to be enforced, i. e., whether it arose from contractual 
obligations, such as failure to make agreed payment of the stock, or 
from assessment thereon, or from the dual liability of stockholders by 
which they are required to pay an additional amount equal to the val- 
ue of their holdings, as prescribed by statute, or whether the stockhold- 
er's liability is sejjarate and independent of other stockholders. In 
Minnesota, the liability in the latter case is équitable in its nature, a:id 
the right to enforce it inures only to those becoming creditors sub- 
séquent to the issuance of the stock believing that the stock was fuUy 
paid for at its par value. The Minnesota statute does not supersede the 
équitable remedy for the enforcement of liability arising from the im- 
plied fraudulent issue of stock. The right of creditors to proceed in 
conformity with the principles and practice of a court of equity is 
not destroyed or affected by it. Northwestern Railroad Co. v. Prior, 
68 Minn. 95, 70 N. W. 869; Van Norden v. Morton, 99 U. S. 378, 25 
L. Ed. 453 ; liornor v. Henning, 93 U. S. 228, 23 L. Ed. 879, cites 
Hospes, supra. 

The décision in the Hospes Case clearly détermines that purchase of 
original s'tock for less than par is deceptive and fraudulent as to sub- 
séquent creditors who were not apprised of the facts. Even though 
the équitable remedy is of unusual application, as contended, or that 
similar liabilities are never enforceable in equity in other jurisdictions, 
owing to différent statutory liability, I nevertheless entertain the opin- 
ion that the Hospes Case, which was approved in Wallace v. Carpenter, 
70 Minn. 321, 7Z N. W. 189, 68 Am. St. Rep. 530, and in liastings 
Malting Co. v. Iron Range Rrewing Co., 65 Minn. 28, 67 N. W. 652, 
was déclarative of the right to sue in equity in Minnesota for construc- 
tive fraud arising from the purchase of stock. And in the courts of the 
United States it has frequently bcen recognized that, though a single 
creditor cannot maintain a suit in equity against the stockholders to 
enforce assessments or unpaid subscriptions, he may, however, sue for 
himself and on behalf of other creditors to enforce liabilities of stock- 
holders to corporation creditors where such liability involves a fund 
for the benefit of ail creditors in proportionate shares. Such remédies, 
according to Ilorner v. Henning, supra, hâve always been considerecl 
as belonging naturally to a court of equity, regardless of whether or 
not liability was also fixed by statutory enactment. Alsop v. Conway 
et al., 188 Fed. 568, 110 C. C. A. 355; Signor Tie Co. v. Monett (D. 
C.) 198 Fed. 412. 

The adjudications of the fédéral courts, as I read them, are not hos- 
tile to the enunciated principle of the Hospes Case, which was based 
upon Minnesota statutes (section 6193) of 1913, nor at variance with 
the trust fund doctrine upon which the liability herein is predicated. 
Upton V. Tribilcock, 9rU. S. 45, 23 L. Ed. 203. In Handley v. Stutz, 
139 U.S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227, the Suprême Court of 
the United States, speaking of the trust fund doctrine, says; 
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"Ever since the case of Sawyer v. Hoag, 84 U. S. [17 Wall.] 610 [21 L. Ed. 
731], it lias beeu tlie settled doctrine of tliis court that the capital stock of 
insolvent corporations is a trust fund for the payment of its debts ; that the 
law implies a promise by the original subscriber of stock, who did not pay foi' 
it in money or other proi)erty, to pay for the same wlien called ui)ou by 
creditors, and that a contra et between theuiselves and the corporation or that 
the stocli shall be treated as fidly paid and nonassessable, or otherwise limit- 
ing their liability theretor, is void as against creditors. The décisions of 
this court upon tliis sub.lect hâve beeu fréquent and uniform, and no relaxa- 
tion of the gênerai principle has been admitted." 

This laolding is certainly similar to that of the Minnesota courts, es- 
pecially the portion of the opinion which states that the stock is re- 
gardée! as équivalent to actual property of substantial value, and that 
"to the extent to which it fails to represent such value it is either a dé- 
ception and fraud upon the public or an évidence that the original 
value of the corporate property has become depreciated." See, also, 
Hatch v. Dana, 101 U. S. 205, 25 L. Ed. 885; Coleman v. Howe, 154 
m. 458, 39 N. E. 725, 45 Am. St. Rep. 133 ; Handley v. Stutz, supra. 

[4] The assertions that the purpose of the bill was simply to en- 
force a statutory remedy, that liability under the Hospes Case would 
be illogical, and that if liability exists it arises from actual fraud, are 
unpersuasive and inconclusive. A créditer complainant is not bound 
to pursue a particular form of remedy or proceeding to enforce lia- 
bility imposed on a stockholder. Downer v. Union Land Co., 113 
Minn. 410, 129 N. W. 777 . And, moreover, it has often been decided 
that the statutory remedy for the enforcement of liabilities not cre- 
ated by statute is not exclusive. Pollard v. Bailey, 20 Wall. (87 U. S.) 
527, 22 L. Ed. 376; Stewart v. Baltimore & Ohio R. R. Co., 168 U. S. 
445, 18 Sup. Ct. 105, 42 L. Ed. 537; King v. Pomeroy, 121 Fed. 287, 
58 C C. A. 209. See, also, Winnebago Paper Co. v. Northwestern 
Printing & P. Co., 61 Minn. 373, 63 N. W. 1024. 

It may be that the sale of the stock at less than par was warranted 
by équitable considérations which the évidence will disclose, but cer- 
tainly an original subscription to fully paid stock at a price consider- 
ably below its par value, merely as a bonus or gratuity, and not for 
buying property or raising money to continue the mining opération, 
créâtes a trust in favor of creditors who gave crédit after the sale of 
the stock believing that it had been jjaid for in fuU. 

The point is made that stockholders in mining corporations are not 
on the same footing with stockholders of other corporations, and are 
exempted from liability arising from acquiring stock at less than par, 
but the stock in question was not issued for mining properties, but for 
cash, and the application of any exemption under the circumstances is 
questionable. 

[5] It is further objected that the bill is defective because r.f failure 
to join other stockholders acquiring stock at less than par. If it ap- 
peared from the bill that there were other stockholders withiu the 
jurisdiction of this court upon whom process might be served, who had 
also received stock at less than par, or gratuitously, they no doubt could 
be brought into the case by a cross-bill for the purpose of adjusting 
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the equities among them. Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 
476; Equity Rules 25 and 39 (198 Fed. xxv, xxix, 115 C. C. A. xxv, 
xxix). 
The motion to dismiss for want of equity is denied. 



GUENTHER v. DENNIS-SIMMONS LUMBER CO. 
(District Court, E. D. North Carolina. September 17, 1917.) 

1. Adverse Possession i®=358 — Nature and Reqdisites — Hostile Charactek 

OF Possession — "Ouster." 

To constltute an ouster upon which a title based on adverse possession 
oan be sustained, the entry must be hostile in Its inceptlon, or, if origlnal- 
ly ac(]ulred and held in subordination to the title of the true owner. there 
must be a dlsclalmer, elther by words or aots, of the riglit derlved from 
tlie true ovvnor and an aetual hostile possession asserted of wblch lie has 
notice, or whlch is so open and notorious as to raise a presumption of 
notice. 

[l']d. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Ouster.] 

2. Adverse Possession ©=85(,3) — Nature of Requisites — Hostile Ciiaracteb 

OF Possession. 

In lS5;j the owner of a tract of land purchased from the grantor of 
the State sold and conveyed it to M., reserving the right to eut timber 
thereon. Afterward he conveyed the same land, with other property, in 
trust for hls credltorg, and the trustées sold it to grantees, who were 
chargeable with aetual notice of the deed to M. They afterward obtalned 
a conveyance of thls and other lands bâsed on a prior grant, which was 
later adjudged void and canceled for fraud at suit of the state. At a sale 
in a partition suit one of such grantees acqnired the Interests of ail the 
others, and in 1902 his executors sold the land in suit at public auctlou to 
défendant corporation, which had no notice of the deed to M. made in 
1853, whlch was probated and reglstered on the same da.y defendant's deed 
was executed. Défendant went Into possession, pald taxes on the land 
thereafter, and eut timber thereon. Its predecessors had also eut timber 
thereon for many years. Complainant daims through a deed from the 
adminlstratrix of M. Held, that the cutting of timber by defendant's 
predecessors in title must be considtn'ed as having been done under the 
réservation in the deed to M. and in subordination thcreto, but that de- 
fendant's possession which was open and notorious was hostile and ad- 
verse and operated as a disseisln of the true owner, and that under the 
North Carolina statute an action to recover the hmd from défendant was 
barred in 7 years from the tlme it took possession. 

3. Public Lands <g=>lG4 — State Lands op North Carolina-^Eifect of De- 

cree Cancelino Invalid Grant. 

An act of the North Carolina Législature in 1836 (Laws 18.30-37, c. 23) 
created a corporate body, to be known as the "Président and Dlreetors of 
the Llterary Fund of North Carolina," and provided that ail the swamp 
land of the state "not heretofore duly entered and granted to indlvlduals" 
should he vested in said corporation in trust, to be sold for the beneflt 
of the common schools. A grant prevlously made was afterward held 
vold and canceled for fraud on information filed by the Attorney General. 
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Held, that the decree did not vest the Président, efc, of the Liternry 
Fund with a nevv title to the land, but that it? efi'ect vvas to adjudge 
that tlie land had not been "duly en'tered atul granted." and to rcmove 
the cloud upon the title crented hy the iuvaJid grant, and that It inured 
to the bene/it of the gfantors in a grant mude in the meantime by the 
Literary Board. 

4. ACKNOWLEDGMEKT <S=>53 — PkOOF OF AnCIENT DeEDS — NOBTII CaKOLINA 

Statutb. 

ïhe probate In 1902 of a deed executed in lSo3 Jield valid under Révisai 
N. C. 1005, § 907, which was thon in force. 

5. Deeds <S=>104{5) — Delivert — PiiEsuiiPTioN rp.oM FnonATE and Registra- 

TI0?f. 

The probate and rcgifstration of a decd furnishes presmiiptive proof of 
Its delivery. 
C. Adver'ïe Possession ië=p112 — Iîukden of Proof — Presumption\ 

One who allejces tliat he is in tlie adverse possession of land is re- 
qnired to prove it ; the presumptiou being that he holds in subordination 
to the trne title. 

7. Adverse Possession (S;=7](3) — Nature of Requisites — Intent — "Ouster." 

Where tlie le?;al title to land wa.s in, one pei'son and to the tiinl)i>r there- 
ou in anotlier, and (lie lutter iindeitook to convey the land, includinK the 
tinilier, while his dcc<l was ineffective to convoy the land, its registration 
and the takin;; possession hj liis gi'antee was an ouster of the trne owner, 
and it.s continn.cd possession nnd paying taxes on the land are proof of 
an assertion of title adverse to the true owner. 

8. QuiETiNO Title (3=29 — Kiorrr to Keliee — Lâches. 

A suit in equity to qniet title to swnnip land vninable only for Its tlm- 
ber held barrej by lâches, where défendant, on receivinj,' and registering 
a deed to the land, at once took oj^en possession, listed the land for taxes, 
and continued to eut tiniber thercon for a period loji;,'cr tlian required 
to give it title T.y iirescription under tlie state statuto of limitations, and 
wliere coniplainant ciainis under a deed which vvas withlield from regis- 
tration for 50 years, during which tiine adverse claiiiis were asserted 
which must hâve been known to the parties in iiiterest under such deed. 

In Equity. Stiit by Emil Guenther against the Dennis-Simmons 
Lumber Company. Decree for coniplainant in part and for défend- 
ant in part. 

Small, McLean, Bragaw & Rodinan, of Washington, N. C, for 
plaintifï. 

Ward & Grimes, of Washington, N. C., and ITarry W. Stubbs and 
Wheeler Martin, both of Williamston, N. C., for défendant. 

CONNOR, District Judge. Plaintifï claims title to a large body of 
timber lands lying in Martin county and surrounded by Roanoke river, 
and a creek called Devil's Gut. The island formcd, in tins way, is 
known and referred to in deeds and grants as "Devil's Gut Swamp or 
Pocosin." It is low, swampy land, incapable of drainage and chiefly 
valuable for the timber trees growing upon it. The controversy em- 
braces several tracts. It vvill be convenient to follovi' the course pur- 
sued by counsel in their briefs, dealing with the tracts separately. 

Tract No. 1, 

This tract, as located by the surveyor, contains 1,713 acres. Eoth 
parties claim under a common source of title and introduce: A deed 

®=îFor otber cases eee same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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bearlng date September 23, 1852, from the Literary Board of North 
Carolina to John B. Beasley, duly recorded. John B. Beasley to S. S. 
Simmons, bearing date September 16, 1853, duly recorded. S. S. 
Simmons to Clayton Moore, bearing date December 20, 1853. FoUow- 
ing the habendum, this deed contains the f oUowing : 

"Saving Pind rossrving to hlm, the said S. S. Simmons, hls heirs and assigns, 
ail the tlinlier upon the sald lands aiid the privilège of working iip the sald 
timber into shiiigles, or euttiiig caimls and building houses for the conven- 
ience of his, or their, hauds iu getting sliingles upou said lands." 

It also conveys : 

"Ail the land that said Simmons owng iipon Cut Cypross Island, lying op- 
posite Bald Gray, and a tract of 1,280 acres in Bertle couuty." 

The deed also contains a covenant that S. S. Simmons will pay "the 
increase taxes that the land are now subject for, and what they may 
be subject for while said S. S. Simmons is working said timber." It 
was admitted to prol)ate and registered November 3, 1902. The con- 
sidération set ont is $178. 

Plaintiff claims under a deed of Hattie A. Thigpen, administratrix 
of Clayton Moore. For the purpose of showing title out of Clayton 
Moore, défendant introduced a deed of trust executed by S. S. Sim- 
mons to H. G. Spruill, C. L. Pettigrew, and Chas. Latham, bearing 
date February 21, 1856. This deed conveys to the trustée, for the pur- 
pose of bringing to sale, for the payment of the debts of the grantor, a 
very large number of tracts of land, in several counties, many slaves, 
and a large quantity of personal property. The descriptive words in 
this deed are: 

"Also the following tracts of land in îlartin county : A tract of cypress 
swamp land, containlng six hundred acres, roore or less, purchased' from John 
B. Beasley, K])ruiU and Morse, Wilsoii Walkcr, Jackson Walker, Claytou 
Moore, II. G. S])niill, G. L. and AV. F. Moore, trustées of J. H. Bennett and 
WliitUrop and Arniistead tlie tract lying betwccn Uevil's Gut and Roanoke 
river." 

In view of the fact that Spruill, less than 3 years prior to the exécu- 
tion of the deed, had conveyed the land purchased from John B. Beas- 
ley to Clayton Moore, reserving the timber, it is unreasonable to sup- 
pose that he intended to do more than convey the standing timber, with 
the right to cut and remove it. In view of the fact, shown by the 
évidence and manifested by the deed, that S. S. Spruill was engaged, 
on a very extensive scale, in getting timber and making shingles from 
many large bodies of swamp lands in Eastern North Carolina, and 
the further fact, as indicated by the terms of the deed, that he was 
insolvent and intended to retire from business, it is not probable that 
he intended to reserve the timber on lot No. 1 from the deed of trust. 

Looking at the deed from its "four corners," and the facts disclosed 
in the évidence, I am of the opinion that the descriptive words of the 
deed include lot No. 1, vesting in the trustée such right, title and in- 
terest as S. S. Simmons had therein. Spruill, Pettigrew, and I^atham, 
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trustées, by vîrtue of the powers contained in tlie deed of trust, tr. 
December 30, 1856, conveyed the lands conveyed to them, by the s^ae 
description contained in the deed of trust to W. H. Davis, Dennis S m- 
mons, D. D. Simmons & Bro. and C. W. Grandy, except that the deed 
from Spruill to them calls for "six hundred acres" in Martin county, 
whereas their deed calls for "6,000 acres." After describing the lands, 
as they are described in the deed to them, their deed contains the fol- 
lowing clause : 

"Together with ail the right, title and interest of the said swainp land or 
timber, lying ou the Koanoke river, or any of its tributaries." 

The chain of title, under which défendant claims, will be set fortli 
later. 

Défendant insists that the court should find, as a fact, from the évi- 
dence, that the grantees of the trustées of S. S. Simmons, from and 
after the exécution of the deed to them, December 30, 1856, hâve 
been in the adverse possession of the land for 7 years, and thereby 
acquired title, as against Clayton Moore, who died in 1881, and that 
plaintiff acquired no title by the deed of Hattie A. Thigpen, adminis- 
tratrix. Plaintiff resists this claim, insisting that cutting and re;moving 
timber from the land by S. S. Simmons, and his assigns, being in ac- 
cord with their reserved right to do so, did not constitute possession 
or, if it did so, such possession was not adverse to Clayton Moore and 
those claiming under him. 

[1] The évidence tends to show that S. S. Simmons eut timber on 
the land, subséquent to the exécution of the deed from him to Moore, 
and prior to the deed of trust to Spruill, Pettigrew and Latham. Such 
cutting of timber did not constitute possession — it was the exercise of 
the right reserved in his deed. To constitute an ouster, upon which 
a title, based upon adverse possession, can be sustained, the entry must 
be hostile in its inception, or, if originally held and acquired in sub- 
ordination to the title of the true owner, there must be, to change the 
character of the possession and make it adverse, a disclaimer, either 
by words or acts, of the right derived from the true owner, under 
which the possession was acquired, and an actual hostile possession 
asserted, of which he has notice, or which is so open and notorious 
as to raise the presumption of notice. 1 Am. & Eng. Eue. 798. This 
statement of the law is sustained by numerous illustrative cases in the 
North Carolina Reports. Nance v. Rourk, 161 N. C. 646^ 77 S. Ë. 
757, where the authorities are reviewed and the reason of the law 
stated. Mr. Justice Walker says : 

"It is a well-settled rule of the law that, when oiie acquires po.ssession of 
land by contract or agreenient with another and lu subordination to his title, 
he cannot ordlnarily dispute that title, until he has surreudei-ed the posses- 
sion so acquired and plaeed the one with whom he has thus dealt at arm's 
length with himself." Quoting Judge Ruftin, iu Yarborough v. Harris, 14 N. 
O. 40; " 'The rule is fouiided on high grounds of morality and good faith, and 
at ail times ought to be rigldly adhered to, where circiinistances require its 
application.' " And, as said l>y Judge Billard in Fariner v. Pickens, 8,3 N. C. 
549; " 'The rule is founded on a principle of honesty, which does not allow 
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possession to lie retalncd in violation of tliat faitli (and confidence) on which 
it was obtaiued or coutinued.' " 

The refusai of the courts to permit one who enters into possession, 
under a contract of lease, or contract to sell and convey, or license, to 
deny the title of the owner is based upon the principle of estoppel; 
hence it is frequently said that a tenant is estopped to deny his land- 
lord's title, and it is held that, before he will be permitted to assert a 
claim, based upon an adverse possession, he must surrender the pos- 
session. In Willison v. Watkins, 3 Pet. 43, 7 L. Ed. 596, Mr. Jus- 
tice Baldwin says : 

"It is an undoubted principle of law, fully recognized by this court, that a 
tenant cannot dispute the title of his landlord, eitlier by setting up a title in 
himself, or a third person, during the existence of the lease or teuaucy. The 
principle of estoppel applies to the relation between them, and opérâtes in its 
full force to prevent the tenant from violating that contract by which he 
obtains and holds possession. * * * He cannot change the character of 
the tenure, by his own act merely, so as to enable himself to hold against his 
landlord, who reposes under the security of the tenancy, believing the posses- 
sion of the tenant to be his own, held under his title, and ready to be surren- 
dered on its termination, by the lapse of tinie, or demand of possession. 
The same principles apply to mortgagor and mortgagee, trustée and cestui que 
trust, and, generally, to ail cases where one nian obtains possession of real 
estate belongiug to another, by a récognition of his title." 

[2] If the purchaser of the timber could, during the period given 
for cutting, by any act on his part, not brought home to the owner oî 
the land, change the character of his entry, and qualified possession, 
under the contract, into a disseisin and adverse possession, thereby 
divesting the owner of his title, unexpected and unjust results would 
follow. The reason upon which the rule is based applies with full 
force between the owner of the land and one cutting and removing 
timber therefrom, under a sale, or réservation, with license to do so. 
Unless, therefore, there be found some fact in the record, taking the 
case out of the gênerai rule, it must be held that S. S. Simmons and 
his grantees, with notice of the deed, will be presunied to hâve eut and 
removed the timber under the réservation and in récognition of 
Moore's title. The évidence shows, and the fact is, that after the exé- 
cution of the deed by S. S. Simmons, and the sale by his trustées, the 
purchasers and their assigns, with some interruptions, caused by the 
Civil War, and the condition of the markets, continued to eut and re- 
move the timber from tract No. 1. 

Défendant insists that the deed from S. S. Simmons to Clayton 
Moore, not being registered, conveyed only an inchoate title, and 
that his trustées took the légal title without notice ; that the purchasers 
from the trustées took, without notice and entered upon and eut timber 
from the land, under and by virtue of the deed from the trustées to 
them. It is in évidence, without contradiction, that Dennis Simmons 
resided in Martin county, and was, at the time of the exécution of the 
deed, the agent and représentative of S. S. Simmons, in cutting timber 
on the land prior to and at the time he executed the deed of trust. 
Lawrence James says that Dennis Simmons was S. S. Simmons' "over- 
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head man, or superintendent in the opération there. * * * Dennis 
Simmons was in charge for Mr. Sam Simmons. * * * fjg gu(._ 
ceeded to the work he was carrying on in the swamp. * * * Mr. 
Sam Simmons worked clean up to the time he failed." Upon redirect 
examination, this witness, 84 years old, said that Dennis Simmons, 
after the sale, "carried on the work for himself, just hke he had car- 
ried it on before as the superintendent of Samuel Simmons." He was 
Samuel Simmons' nephew. I should not hesitate to find that Dennis 
Simmons had knowledge of the exécution of the deed to Clayton 
Moore, and that Samuel Simmons was thereafter cutting timber un- 
der the réservation. This fact is of importance at this time on the 
question of, and explaining the conduct of, Dennis Simmons, and his 
associâtes, after the purchase from the trustées of S. S. Simmons. 

Défendant insists that, on September, 29, 1859, Dennis Simmons 
and his associâtes acquired a new, independent, and superior title to 
the land. This contention is based upon the f ollowing f acts : 

On April 2, 1853, the Attorney General of the state instituted an in- 
formation against Clayton Moore and others, for the purpose of hav- 
ing a grant issued by the state to one Samuel Smithwick, on Novem- 
ber 14, 1800, No. 465, vacated. From the record it appears that, on 
several dates prior to the date of the grant, Samuel Smithwick, and 
other persons, made entries on land on Roanoke river in Martin coun- 
ty; that thereafter, by fraudulent methods, in violation of the entry 
laws, thèse entries were so surveyed as to include a much larger num- 
ber of acres than they called for, to wit, about 2,500 acres, including 
lot No. 1, while the entries purported to cover only about 350 acres, 
not including said lot. 

The Attorney General alleged that the grant No. 465 to Samuel 
Smithwick was fraudulent and void for the reasons set forth in his 
information. He also alleged that Samuel Smithwick died, leaving the 
respondents named in the information his heirs at lavv ; that several of 
them assigned and conveyed their interests or undivided shares in the 
land to Clayton Moore, who was made a party to the information. 
Thereafter the information was amended, and other persons, heirs of 
Samuel Smithwick, and the purchasers from the trustées of S. S. 
Simmons, were made parties and process issued for them. Thereaft- 
er, and on November 25, 1858, Clayton Moore filed his answer to the 
information, in which he gave a full account and history of the man- 
ner in which he became the owner of the interest of the heirs of Sam- 
uel Smithwick. He allèges that he has not, in his possession, the plat 
attached to the grant, and does not know the exact boundaries there- 
of ; that 

"the land conveyed in said grant is believed to lie between Williamston 
and Jamesville in Martin county, and surrounded by the waters of Roanoke 
river and Devil's Gut, fonuing an islaud, the wliole of which contains 8,000 
or 10,000 acres, and is chietly low, boggy, densely thick with reeds, briars, 
and undergi-ovvth, nearly level with the tidewater, unclaimable by ditching for 
agricultiiral ijurposes, and alinost valueless but for the timber thereon and 
the privilège of hog range," etc. Record, pp. 15, 16. 
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He f urther avers that : 

"Respondeiit has gottcn no lumber on said land since complainant's Mil was 
flled, nor for 2 years previous thereto, and lie does iiot believe he at any tlme 
worked on move than 50 acres o£ it, and the working was principally, if not 
entlrely, on tliat ijortiou uot included In tlie grant of tlie Literary Board to 
John B. Beasley." 

He f urther states that: 

"Slnce the fillng of the information he hath assigned and conveyed, hy 
deed duly exe<uted and registered, to oue Samuel S. Siniinons and his heirs 
and assigns, ail the riglit, title, and interest which he at any tirae purcliased 
from the heirs and devisees of the said Samuel Smithwiek, except the privilège 
of using said laud in a certain way specitied in said deed of conveyance. 
This défendant is informed and believes that the said Samuel S. Simmons 
hath conveyed ail his rifiht and interest in the lands embraced in the bound- 
ftries of the grant, to Ilezekiah G. SprulU and Charles L. Pettigrew and 
Latham in trust for certain purposes as they hâve sold and conveyed the same 
to Deunls Siiiunous, William Simmons, and C. W. Grandy, associated as 
Simmons, Davis & Co., who are now the owners of the same. ïhe interest 
reserved to the d(;fendunt by his deed aforesaid is of little value to him, and 
he doth surriînder and release to the state whatever right, interest, or title 
is reserved to this défendant in and by said deed. Besides this réservation, 
this défendant has no right whatever in said lands, and if said Simmons, 
Davis & Co. shall désire or consent to hâve the said grant vacated and 
annulled, and tlie same may be done withont ijrejudice to this défendant and 
without in any wise niaking liim respoiisiljle for any loss or damage which 
may accrue to Samuel S. Simiious, or tliose claiming under him on account 
or by reason of this defendant's conveyance to said Samuel S. Simmons, this 
défendant will submit that the same may be done, and doth hercby give his 
assent thereto." 

The latter portion of the answer is explained by référence to a deed 
executed by Clayton Moore to S- S. Simmons, bearing date September 
15, 1853, in which he conveys to Simmons, in considération of $8,000, 
" 'ail the right and interest to ail cypress timber, both standing and 
down, on his, the said Clayton Moore's land, lying and being on an is- 
land in the county aforesaid, known by the name of Devil's Gut Poco- 
sin, bounded on the east and north by Roanoke river, on the west by 
Speller's creek and on the south by Devil's Gut,' saving the right to 
himself and children of getting what cypress they need for shingles, 
for use on his farm known as Bald Gray." This deed was duly pro^ven 
and recorded March, 1859. The description covers a large body of 
land, including lot No. 1. At the date of this deed the title ta lot No. 
1 was vested in John B. Beasley, by the deed from the Literary Board, 
dated September 23, 1852. It is manifest that Clayton Moore in his 
answer was not referring to the land contained in lot No. 1, but to the 
lands which he claimed under the several deeds from the heirs of 
Samuel Smithwiek, the timber upon which he had sold to S. S. Sim- 
mons. His answer is explicit as to this. 

Défendant insists that, at the date of the deed from the Literary 
Fund Board to John B. Beasley, the title to ail of the land included 
within the boundaries of grant No. 465 to Smithwiek, was in the heirs 
of Smithwiek and Clayton Moore ; that therefore no title passed or 
vested in John B. Beasley; that the légal effect of the decree of the 
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Suprême Court in the information rendered at June term, 1859, vacat- 
ing the grant, vested the title in the state and that, by virtue of the 
provisions of the act of 1836 (Rev. Stat. c. 67, § 3 ; Révisai 1905, §§ 
1693-94), by which "ail the swamp lands of this state. not heretofore 
duly entered and granted to individuals, shall be vested" in the Prési- 
dent and Directors of the Literary Fund of Korth Carolina, etc., the 
title vested in the corporation created by that statute ; that the deed 
of September 29, 1859, from the Président and Directors of this Fund 
to Dennis Simmons and others, grantees of Spruill and others, trustées 
of S. S. Simmons, conveyed to and vested in said Dennis Simmons and 
others the title to lot No. 1, and that from and after the exécution of 
that deed they and their successors in tïtle held possession under this 
deed, and therefore adverse to the title which Clayton Moore derived 
through Beasley. If this contention be sustained, it follows that Den- 
nis Simmons' and his associâtes' claim of title to the timber was not dé- 
pendent upon, or in subordination to, the title of Clayton Moore. It 
appears from récitals found in the deeds in évidence that prior to the 
rendition of the decree of the Suprême Court, Dennis Simmons and 
his associâtes entered into a contract with the Président, etc., of the 
Literary Fund for the purchase of their interest in the land covered 
by grant No. 465 to Smithwicic. This grant, as appears by the map 
on file in the records in the information, covers a very large body of 
swamp land, some 2,500 or 3,000 acres, including lot No. 1. 

In the light of the fact that the Président of the Board had, on Sep- 
tember 15, 1852, conveyed a portion of the island by metes and bounds 
to John B. Beasley, for a valuable considération, it is not only unrea- 
sonable, but a reflection on their good faith, the Governor and tvvo 
well-known, prominent citizens of the state, to suppose that they in- 
tended to invalidate that title. By so interpreting the records, deeds, 
and the conduct of ail of the parties and conchiding that they were re- 
ferring to, and dealing with, that portion of the Devil's Gut Pocosin, 
or Island, not covered by the deed to Beasley, we reconcile their deal- 
ings with admitted conditions, facts, and perfect good faith. They 
were ail men of intelligence and character. Their conduct should be 
explained in the light of, and consistently with, that fact. I conclude, 
and find as a reasonable inference, that it was not their purpose tOi call 
into question, or disturb, the title of any of the parties to lot No. 1, 
and that the deed of September 29, 1859, was not intended to affect 
the title of Clayton Moore thereto. It would seem that the Président, 
etc., of the Literary Fund would be estopped by their deed to John B. 
Beasley to deny that they had title to the land conveyed to him. 

[3] There is, however, another view of the question which leads to 
the same resuit. The Législature, by act of 1836, created and declared 
ta be incorporated into a body politic and corporate "a board of Ht- 
erature" to be denominated and called the "Président and Directors of 
the Literary Fund of North Carolina." The Governor of the state, by 
virtue of his office, was made président, and the other members to be 
nominated and appointed by the Governor, under and with the advice 
of his council. Section 3 of the act provides that: 
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"Ail the swamp land of this state, not heretofore duly entered and granted 
to individuals, shall be vested in the said corporation and successors, in trust, 
as a public fund for éducation and tlie establishment of conniion schools." 

The board was authorized to hâve the swamp laiids surveyed and re- 
claimed, to sell them, etc. If the land covered by the Smithwick grant 
No. 465 had not been "duly entered and granted," the title to it was, 
by virtue of this act on, and after, its passage, in the Président, etc., 
of the Literary Fund, and their deed to Beasley conveyed a perfect ti- 
tle. The Attorney General, in his information, alleged a number of 
reasons why, under the statute, the grant was "void and ought to be 
repealed, rescinded, and annulled, and that the enroUment thereof in 
the office of the secretary of state may be canceled." The decree re- 
cites the invalidating facts set out in the information, and decrees that 
the grant be annulled, vacated, and canceled. The légal import and ef- 
fect of this decree is to adjudge that the land has never been "duly en- 
tered and granted" ; hence, the vacation and cancellation of the grant 
does not create in the state or the Président of the Literary Fund a 
new title f rom, and after, its rendltion, but opérâtes to remove the cloud 
upon the title, created by the invalid grant. This decree inures to the 
benefit of those holding the title under the deed to Beasley. Manifest- 
ly, this Avas known to, and understcod by, the Governor of the state, a 
former judge, and Mr. Moore, a lawyer of more than usual learning. 
I am therefore of the opinion that no new or independent title vested 
in Dennis Simmons and his associâtes by the deed of September 29, 
1859, from the Président of the Literary Fund, 

On February 2, 1859, W. H. Davis conveyed to his associâtes, D. D. 
Simmons, William Simmons, C. W. Grandy, and Dennis Simmons ail 
of his right, title, and interest, being two undivided fifths, in ail of 
the lands and negroes, and other personal property conveyed to them 
by the trustées of S. S. Simmons. He conveys "also the said Davis' 
interest in the Devil's Gut Pocosin, contracted to be purchased from 
the Literary Board of North Carolina, title to which is to be made 
upon the payment of a note to said Literary Board of North Carolina 
of $2,000.00." It is not clear to what land this clause refers. It is 
probable that it referred to the land involved in the information pend- 
ing in the Suprême Court. In a later clause Davis conveys "ail his 
right, title and interest in the foUowing law suits, viz. — a suit now 
pending in the Suprême Court of North Carolina to vacate a grant con- 
ducted by B. F. Moore, attorney at law." This, of course, refers to 
the information. 

As the deed from the Literary Board of September 27, 1859, to Da- 
vis, Simmons & Co., did not change the relation created by the deed 
from S. S. Simmons to Clayton Moore, reserving the timber, nor the 
character of such possession which Dennis Simmons and his associâtes 
had under, and by virtue of , the réservation in that deed, it f ollows that 
they continued to eut and remove the timber under the license or au- 
thority conferred upon them, and in subordination to the title to the 
land vested in Clayton Moore. 
240 F.— 34 
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No change was made in the status of Dennis Simmons and his as- 
sociâtes, towards the title to the timber, until April 1, 1895, when Den- 
nis Simmons instituted in the superior court of Martin county a spé- 
cial proceeding, making C. W. Grandy, and a number of other per- 
sons, défendants, alleging that he, together with said défendants, were 
the owners and in possession of a tract of land in said county, known 
as the Simmons, Grandy & Company Svvamp, a description of which 
is set out, containing 5,000 acres. lie prays that a decree may be en- 
tered, directing a sale of the land for partition, etc. Due proceedings 
being first had, the land was sold by Wheeler Martin, commissioner, 
to Dennis Simmons, at the price of $2,000, the sale confirmed, and a 
deed executed November 25, 1895. The description includes lot No. 
1 .vvithin the boundaries of the 5,000 acres, known as the Simmons, 
Grandy Company Swamp. This deed is registered December 31, 1895. 

It appears f rom récitals in other deeds that Dennis Simmons there- 
after conveyed a one-half undivided interest in the land to C. W. 
Grandy and A. H. Grandy, of Norfolk. Thereaf ter, Dennis Simmons 
died, leaving a last will and testament, appointing John D. Biggs 
and Dennis S. Biggs cxecutors, who, on November 3, 1902, conveyed to 
défendant, Dennis Simmons Lumber Company "a one-half, undivided 
interest in that tract of land on Devil's Gut in Martin county, known 
as the Simmons and Grandy Swamp, said tract of land is fuUy de- 
scribed in deed from Wheeler Martin, Commissioner." 

[4] Counsel for défendants strongly stress the fact that the exécu- 
tion of the deed from S. S. Simmons to Clayton Moore was not prov- 
en in accordance with the provisions of section 981, Révisai 1905 
(Acts 1885, c. 147). The certificate conforms to the provisions of 
sections 997, 998, Révisai 1905. Thèse sections are codified from 
Acts 1899, c. 235 ; they are substantiall}' the same as the provisions 
of the Code 1883. It will be observed that section 981, being section 2, 
c. 147, Acts 1885, introduced a new and additional method of pro- 
bating deeds, executed prior to 1855, amended by Act 1905, c. 277, 
to apply to deeds executed prior to 1870. This provision was made in 
view of the change in the registration law, introduced by Acts 1885, 
c. 147, to enable those who, relying on the law existing prior to that 
time, had neglected to hâve their deeds proven and registered, when 
the maker and witnesses were dead, or could not be found, in which 
case the person holding, or claiming title under such deeds, were en- 
abled, upon making affidavit in the form prescribed, to hâve their 
deeds admitted to probate and registration, without proof of the 
handwriting of either. This statute did not repeal the existing stat- 
utes, permitting deeds to be registered upon proof of the handwriting 
of the maker, or witnesses when they were dead. It simply provided 
an additional method of proving deeds, when executed, 30 years prior 
to the passage of the statute. Sections 997 and 998 of the Révisai 
of 1905 are the same as the act of 1899 (chapter 235), which was in 
force November 1, 1902, when the probate of the deed from S. S- 
Simmons to Clayton Moore was taken. As a guaranty that the an- 
cient deed was in the custody of some person interested in the title 
to the land, section 981 required that it be produced by some person 
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holding such deed, or claiming title thereunder. The further, and 
very wise, provision was inserted in 1905 that the person producing 
the deed make affidavit that he believed it to be genuine. This pro- 
vision is held to be mandatory in Allen v. Burch, 142 N. C. 524, 55 
S. E. 354. 

[5] I am of the opinion that the probate is valid, under section 
997. The grantee, Clayton Moore, died in 1881, leaving as executor and 
trustée his son, James E. Moore, a lawyer of large practice, residing at 
Williamston, N. C, v^dthin a few miles of the land and familiar with 
the use to which it was being subjected. He was also one of the dev- 
isees. Mrs. Hattie E. Thigpen, administratrix d. b. n. of Clayton 
Moore, who sold the land and the witnesses who proved the hand- 
writing of the maker of, and witness to, the deed, are dead. The 
original is not produced nor accounted for. The executors of Dennis 
Simmons are dead. There is no suggestion as to what became of 
the deed after registration, or in whose possession it is now. Défend- 
ant insista that the court should find, as a fact, that the deed was 
never delivered. That the length of time elapsing between its exécu- 
tion and registration, coupled with other facts, are sufficient to rebut 
the presumption of dclivery raised by its registration. It is settled 
that probate and registration of a deed furnishes presumptive proof 
of its delivery. Buchanan v. Clark, 164 N. C 66, 80 S. E. 424. While 
there is an unfortunate want of évidence, explanatory of the réten- 
tion of the deed f rom registration for 50 years, it is manifest that no 
one, other than the représentatives of Clayton Moore, were interested 
in causing it to be proven and registered. I think that the presump- 
tion, based upon expérience, should prevail, and that the court must 
assume that the deed was delivered to Clayton Moore. 

On November 10, 1905, Mrs. Hattie E. Thigpen, administratrix and 
trustée, conveyed to John T. Lynch 10 tracts of land in Bertie and 
Martin counties, described by référence to the deeds to Clayton Moore, 
including the deed from "S. S. Simmons, dated 'December 20, 1853, 
and recorded in Deed Book J. J. T., page 109 Martin County Regis- 
try." The considération named in the deed is "ten dollars and other 
valuable considérations." Mr. Lynch says that he paid for the lands 
conveyed something like $5,000. 

The évidence, or the weight of it, shows that, for many years after 
the Civil War, Dennis Simmons, for himself and his associâtes, eut 
large quantities of cypress from Devil's Gut Pocosin. The Dennis 
Simmons Lumber Company had a mill at a place indicated on the plat 
or map as "Astoria," which appears to be the "old field landing" 
referred to in the deed, conveying the timber by Clayton Moore to 
S. S. Simmons, of September 15, 1853. The timber was sawed by 
this mill. The deed from Wheeler Martin, commissioner, did not 
change the relation of the parties. The proceeding for partition had 
no other effect than to extinguish the title of the défendants in the 
proceeding and vest it in Dennis Simmons. 

The deed made by John D. Biggs and Dennis Biggs, executors of 
Dennis Simmons, deceased, to the Dennis Simmons Lumber Company, 
of November 3, 1902, brought a new party into connection with the 
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land, and title. There is no évidence fixing either the executors, or the 
corporation, with notice of the Clayton Moore dced, except from its 
registration, November 3, 1902, being the same day upon which the 
executors conveyed the land to the défendant. The deed from the 
executors describes the land as the tract, "lying on Devil's Gut in 
Martin county, known as the Simmons Grandy Swamp." It was sold 
at public auction at the courthouse door in Wilhaniston, N. C. The 
deed from the executors was put to registration November 5, 1902, 
and the grantee, the Dennis Simmons Lumber Company, began cut- 
ting, not only cypress, of which there was but a small quantity then 
on the land, but ash and gum. It listed the land for taxes, and has 
paid tax thereon each year since. The légal title after the death of 
James E. Moore, exécuter and trustée, was in Mrs. Hattie E. Thigpen, 
administratrix c. t. a. d. b. n. and trustée under Clayton Moore's will. 
She was substituted by decree of the superior court after the death 
of James Ë. Moore. If the exécution of the deed by the executors 
of Dennis Simmons, and the entry by the grantee, claiming under it, 
operated as an ouster of Mrs. Thigpen, trustée, she had a complète 
cause of action against the défendant corporation, and if such ouster 
was followed by adverse possession, she and those claiming under 
her were barred of their action at the end of 7 years. Mrs. Hattie E. 
Thigpen conveyed to John T. Lynch and Robert E. White November 
10, 1905. The deed to the Dennis Simmons Lumber Company was 
then, and had for 2 years been, registered. 

The définition of a disseisin, which will give to the disseisor a right 
of action, is elementary. A possession to be adverse must be actual 
and open, under an assertion of title, and the intention to hold such 
possession against the true owner. "There must concur, at the same 
time, the factum — possession, and the intention — a claim of owner- 
ship, as it is said. 'The fact of the possession, and the intention with 
which it was commenced and held are the only tests' of whether a 
possession be adverse." Sedgwick and Wait, Trial of Title, § 754; 
Parker v. Banks, 79 N. C. 480. The intention must be ascertained as 
a fact from the relation of the parties, and from the character of 
the possession, and acts of ownership. If thèse are sufficiently defi- 
nite, open, and exclusive, it will be presumed that they are donc with 
the intent to appropriate the land. By such acts, it is said that party 
proclaims to the public that he asserts an exckisive ownership over 
the land. 

"An entry by one man on the land of another is an ouster of the légal posses- 
sion arising from the title, or not, according to the intention with whlc-h it is 
done; if made under a claim and color of right, it is au ouster; otherwi.se 
it is a mère trespass, in légal language the intention guides the entry aiid 
fixes its character." Ewing v. Burnet, 11 Pet. 53, 9 L. Ed. 024. "Neither actual 
occupation, cultivatlon or résidence are necessary to constitute actual po.sses- 
sion ; * * * when the property Is so situate as not to admit of any per- 
manent useful iniprovement: and the continued claim of the party has been 
evidenced by public acts of ownership, such as he would exercise over prop- 
erty which he claimed in hls own right, and would not exercise over property 
which he dld not claim." Id. 
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[6] It would be to run counter to the manifest truth to infer, as a 
fact, that the défendant, Dennis Simmons Lumber Company, took the 
title to and eut the timber from the land in subordination ta the title 
of the représentative of Clayton Moore. Presumptions are indulged 
by the courts, in the absence of évidence, throwing Hght upon the ques- 
tion to be decided. He who allèges that he is in the adverse posses- 
sion of land is required to prove it — the presumption is that he holds 
in subordination to the true title. When, however, his conduct is in- 
consistent with such presumption and is of such open, notorious char- 
acter as to exclude reasonable doubt, the court should find the fact 
in accordance with what it believes to be the truth. 

[7] There is room for doubt whether the réservation of the timber 
made in the deed from S. S. Simmons to Clayton Moore included any 
other than the cypress. The terms are "saving and excepting and 
reserving to him, the said S. S. Simmons, his heirs and assigns, ail 
the timber on the said land and the privilège of working up said tim- 
ber into shingles and making roads and cutting canals and building 
houses for the convenience of his, or their, hands, in getting shingles 
upon said land." Ail of the witnesses say that it was, at the date of 
its exécution, and for many years thereafter, known as a "shingle 
swamp" or a "cypress swamp." S. S. Simmons was engaged in mak- 
ing shingles. Its value as a "gum swamp" is of récent date. Not- 
withstanding this, the défendant, maintaining a mill near the land, eut 
large quantifies of ash and gum from the land, until the mill was 
burned about 4 or 5 years ago, The fact that the Clayton Moore 
deed was put on the record the same day that the défendant purchased 
is strong évidence that its officers knew of its existence, and asserted 
that they had the better title, making manifest their claim, by listing 
the land and paying the tax thereon, and cutting and removing ash 
and gum, as well as cypress timber therefrom. 

It is held in this state that the exécution of a deed by one tenant in 
common, purporting to convey title to the entire tract, followed by the 
exclusive possession of the grantee, does not create an ouster of the oth- 
er tenant. Day v. Howard, 73 N. C. 1 ; Caldwell v. Neely, 81 N. C. 
114. This is not in accordance with the décisions of other courts. The 
law, as held by the Suprême Court of the United States, and many of 
the state courts, is thus stated by Sedgwick and Wait : 

"When the grantee has obtained a conveyance of the whole estate from 
one of the cotonants, eiitry made under such title is a disseisiii of the other co- 
tenants. This Is just aud reasonable, for the grantee does not Intend to 
hold under the other cotenants. His entry is adverse." Section 287. 

In Bradstreet v. Huntington, 5 Pet. 402, 8 L. Ed. 170, it is held 
that if one tenant in common undertake to convey the whole and the 
grantee enter into the actual possession, intending to claim the whole, 
he is not precluded from setting up his possession thus acquired, as a 
bar under the statute of limitations. Judge Johnson says : 

"The fact to he determlned is whether the party holds possession for him- 
self, or for another; and this can only be determined by evideiu-e, or circum- 
stances to prove the one or the other. It is the inguiry into the 'uuo auimo.' 
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In ail thèse cases there is no intimation found tliat the adverse possession may 
not be set up; the only point maintained is that the 'quo animo' must lie 
established as well as the fact. But in finding the quo animo, the jui"/ 
must of course be left to their own view of the effcct and snlikiency of the 
évidence. Actual ouster is clearly not requisite, either to be presumed or 
proved." 

In Clymer v. Dawkins, 3 How. 677, 11 L- Ed. 778, Judge Story, 
quoting from a very early English authority, says : 

"That where there are two coparceners of a manor, if one enters and 
makes a feoffment In feo of the whole manor, this feoffment not only passes 
the moiety of sueh coparcener, which she might lawfully part with, but also 
the other moiety of the other coparcener, by disseisin. ïhis décision was 
fuUy confirmed and acted on, in the récent case of Doe d. of Keed v. Taylor, 
5 Barn. & Adolph. 575, where the true distinction was stated that, although 
the gênerai rule is that, where several persons hâve a right and one of them 
enters generally, it shall be an entry for ail ; for the entry generally shall al- 
ways be taken according to right ; yet that any overt act, or conveyauee, by 
whlch the party entering, or conveylng, asserted a tltle to the eutirety, would 
amount to a disseisin of the other parties whether joint-tenants, or tenants in 
common, or parceners," citiug Jackson v. Smith, IS Johns. (N. Y.) 406, and 
Bigelow y. Jones, 10 Pick. (Mass.) 161, and concluding: "The reason of both 
of thèse latter cases is precisely the same as in the case of a feoffment, the 
notoriety of the entry and possession, under an adverse title to the entirety 
of the land." 

While a deed made by one tenant in common for the entire title to 
the whole tract of land is not strictly analogous to the facts in this 
case, the principle upon which the conclusion is based would seem to 
be tlie same — assertion of title to the land, followed by an entry. As- 
suming that the légal title to the land was in the représentatives of 
Clayton Moore, and the timber standing upon it in Dennis Simmons, 
neither he, nor his executors, could, by their deed, convey any larger 
interest in the land than they owned ; hence the deed of the exec- 
utors, purporting to convey the land, which included the timber, was 
inoperative to convey the land. When it was registered and the gran- 
tee entered, claiming to own the land under the deed, it was an ouster 
of the true owner, a refusai to recognize her right. The registration 
had the same efïect as to the notoriety of the claim, as the ceremony 
known by the common law, as livery of seisin. Révisai 1905, ,§ 979. 
The entry, under such circumstances, was an assertion of ownership — 
it repudiated the allegiance which had existed between S. S. Simmons 
and Clayton Moore — it was an ouster and worked a disseisin. This 
was foUowed by listing the land and payment of taxes, which the 
courts recognize as an act denoting the character of the claim under 
which possession is held. 

The fact that the représentative of Clayton Moore put his deed to- 
registration on the same day upon which the land was sold publicly is 
very strong évidence that they knew that their title was denied. Up 
to that time they may hâve assumed that Dennis Simmons knew that 
he was cutting timber under the réservation in the deed, as he did as 
the représentative of his uncle, S. S. Simmons, from 1853 to 1856. 
His executors were now repudiating such claim and selling the land. 



GUENTIIER V. DENNIS-SIMMONS LUMBER CO. 53;" 

It is difficult to understand why Mrs. Thigpen, the executor and 
trustée, under the will of her fathcr, for two years thereafter, re- 
mained inactive. As appears of record, she had counsel learned in 
the law. She was put upon notice that the défendant had entered 
upon and was asserting ownership of the land, under a deed purport- 
ing to convey, not the timber, but the land. 

I am of the opinion that, whatever presumptions may hâve been 
indulged in regard to the relations of the parties up to this time must 
be abandoned, and that the défendant, purchaser, and grantee of the 
executors of Dennis Simmons must be regarded as claiming the land 
adversely to the représentatives of Clayton Moore, and that the en- 
try — cutting and rcmoving timber, registering its deed, listing the 
land for taxes, and paying taxes thereon, operated as a disseisin — an 
oustcr of those claiming under Clayton Moore. There is no other rea- 
sonable or satisfactory explanation of the conduct of défendant. 

[8] Was défendant in the adverse possession of the land for 7 years 
from and after Novcmber 3, 1902? The évidence tends to show that 
défendant Dennis Simmons Lumber Company Ip/I two mills at Asto- 
ria, one for sawing pine logs, and one for sawing the cypress, ash, and 
gum logs ; that for some years prior to the death of Dennis Simmons, 
lie had, by hircd hands, or under other contracts, kept a force in the 
swamp, cutting logs, which were delivered to, and eut by, the mill. 
There was but little demand for gum timber prior to 1902 ; the wit- 
nesses concur in saying that it became profitable to eut gum about 
15 years ago. It appears from the testimony that but a small quantity 
of original growth of cypress was then in the swamp ; there was con- 
sidérable "buck cypress," a second growth. 

John T. Lynch says that he fîrst knew of the land in controversy 
"aloout 1890"; that he took an option on it from Mrs. Hattie E. Thig- 
pen — he does not give the date of the option — it is not introduced in 
évidence ; that when he began to eut the gum, the président of défend- 
ant Company sent for him, and notified him that he claimed to own 
the land. They made an agreement to hâve it surveyed, He employed 
Mr. y\nge to do so, but he never made the survey. lie eut no timber 
on the land thereafter. He says that he stayed around Williamston 
several years. It appears from deeds and mortgages in évidence that 
Lynch and White conveyed to W. C. Manning, trustée, November 10, 
1905, for the purpose of securing the payment of a bond executed by 
them to Mrs. Hattie E. Thigpen, administratrix and trustée, for $3,- 
500. This deed was registered November 23, 1905. By successive con- 
veyances, such title as vested in Lynch and White passed to and vested 
in the plaintiff, Emil Guenther, March 10, 1913. Mrs. Thigpen, ad- 
ministratrix, listed and paid the tax on 3,000 acres of land in James- 
ville township, Hsted as "Devil's Gut," for the years from 1901 to 1905, 
inclusive. In 1906 and 1908 the land was listed only by Dennis Sim- 
mons Lumber Company. During the years 1909 tO' 1915, inclusive, it 
was listed by the Jamesville Lumber & Pulpwood Company ; this Com- 
pany held the Lynch and White title, during those years. Plaintiff has 
listed the land and paid the tax since 1915. The records of Martin 
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county were clestroyed during the year 1885 ; hence it does not appear 
who, if any one, listed the lands prior to that date. There is nothing 
to indicate that James E. Moore, executor of Clayton Moore, hsted the 
lands in controversy. It thus appears that since 1900, the lands hâve 
been listed by those claiming under Clayton Moore, and since 1902 by 
défendant. 

John T. Lynch says that "to the best of his knowledge" the swamp 
"bas not been operated at ail in the past 12 or 14 years ; " that he bas 
"been over it nearly every year to some extent." He résides in Roches- 
ter, N. Y., but says that he employed Mr. Warrenton to vvatch it for 
him. It appears from the deeds and the évidence that Lynch and the 
corporations with which he was associated, ovvned other timber, swamp 
lands on the Roanoke river, on the Bertie side. Warrenton says that 
he never guarded the Devil's Gut Swamp for Lynch. He did guard, 
for him, the land on the Bertie side of the river. Has never known of 
any one guarding Devil's Gut Swamp for Lynch. This appears to be 
the only évidence of any act or assertion of title, other than taking and 
recording the deed, listing and paying the taxes, on the part of Lynch 
and his associâtes. 

Défendant introduced several witnesses, who testify that they eut 
timber, ash, cypress and gum, on the land for the défendant, Dennis 
Simmons Lumber Company, from 1902, until the mill was burned about 
4 years ago ; that the timber was eut at the mill situate at Astoria. 

Augustus Moore, 62 years old, says that he eut timber from the land 
during Dennis Simmons' life, and since his death, for défendant. Ile 
says : 

"There never was any time but what soinebody wiis doing somethinf; in 
there until the last few years, since tliey stopped. About 4 years, I thlnk. 
They had a mill, and they nianufactured gnni and pine lumbor. They had 
both a gum mill and a pine mill, and both got br.rned. Since then they stopped 
manufacturing anything but pine. I woukln't say ijositively how long ago it 
was." 

He was asked : 

"How long since you hâve done any work on this land for the Dennis 
Simmons Lumber Company? 

■ — to which he responded : 

"Just before the mill was burnt; cannot flx the exact date. Q. The Dennis 
Simmons Lumber Company also claimed tlie timber outside of wlmt was 
ealled, or what is called now, the Clayton Moore land? A. They claimed to 
own about 5,000 aci'es in there, was my understanding. They worked the 
timber at différent times ail over that swamj) from the White Cypress Swamp 
to that Shaw Swamp, we called it, through the David Smiddick line." 

Modlin says that he has eut timber in the swamp for Dennis Sim- 
mons, John D. Biggs, and "the other owners." H^e is asked, "You feel 
compelled to testify that the Dennis Simmons Lumber Company were 
working cypress during ail that period ?" He answered, " Yes, sir ; 
was cutting cypress and ash — the mill was burned 4 years ago." 

Henry Spruill, an old colored man, preacher, 72 years old, says : 
That he began working in the swamp for Dennis Simmons 1855.. 
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Worked for Sitnmons Grandy Company until the war commenced. 
After the war he retnrned to vvork, and continued until Mr. Simmons 
died. Continued working there until the mill was burned. Has known 
as many as 50, 60, or 100 working in the swamp, around the head of 
Lower Dead Water. That Dennis Simmons Lumber Company worked 
from Speller's creek to Lower Dead Water. There was "a big mill and 
a small one at Astoria. Cut pine, cypress, gum and ash." "Floated tim- 
ber there before the mill burned, contracting for the Dennis Simmons 
Lumber Company." Saw signs where the gum had been cut away 
"very largely." 

Leary says that he cut timber in the swamp 40 years ago. "I hâve 
cut on Lower Dead Water, Upper Dead Water, and also up the north 
side, what is known as the Shaw Swamp for the Dennis Simmons Lum- 
ber Company." 

Coltrain says : "We cut generally. Thought ail belonged to the Den- 
nis Simimons Lumber Company." 

Griffin says that he is well acquainted with the swamp. Has worked 
on it for the Dennis Simmons Lumber Company — handled cypress and 
ash — until the mill was burned. 

Sexton says that he worked the swamp for the Dennis Simmons 
Lumber Company. Worked at the pine mill. Has seen gum logs corne 
from the swamp. "Has measured many a one — measured 3 or 4 years. 
Can't hardly say how much. Hâve seen 75,000 to 100,000 feet of it 
on the yard at a time piled up : not many times. There was a big quan- 
tity of it cut, 10,000 to 30,000 at a time. Hâve seen more than that 
on the river. Sawed gum there two or three years. Began 12 or 14 
years ago. They didn't saw gum regular — not that much ail the time. 
Think they cut for a year or two from 5,000 to 8,000 a day." He says 
the gum did not corne into demand until some time after Le commenced 
working for the Dennis Simmons Lumber Company, about 13 or 15 
years since they commenced cutting gum first. There was not much 
demand at first. They cut it for a factory they had at Williamston. 
After they quit cutting for that factory, they went to cutting a good 
lot of it — about 13 years ago. Cut ovit the large ash- — there was more 
gum than there was ash. ït was a "gum cypress swamp." 

W. L. Moore says that the Dennis Simmons Lumber Company got 
about ail the gum they could reach, that was convenient. They didn't 
care who knew it. 

Gardrier says that he worked in the swamp "about 10 or 12 years 
ago. Mr. Biggs told me to cut 25,000 feet of sweet gum. I cut it 
between the mouth of Speller's Creek and the place known as the Flood 
Place on the south side of Devil's Gut. Hâve cut gum on Upper Dead 
Water — brother cut there. Went to Dennis Simmons Lumber Com- 
pany mill." 

Calloway says that he began working for the Dennis Simmons Lum- 
ber Company, 1903. Worked until 1912. They commenced cutting 
gum in Devil's Gut Pocosin about 15 years ago, and piled it on the yard. 
For a year or two they cut nothing in the little mill but gum. Ca- 
pacity 18,000 or 20,000 feet a day. Worked on the river. Got logs 
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down on the water. Gum has been taken up the swarnp "a good, long 
time, 12 or 13 years that I can remember about. Cut ash too. The last 
raft I cut was in 1912." 

L,illey says that he worked in the swamp for Dennis Simmons Ltim- 
ber Company. Upper and Lower Dead Water. "Somebody has been 
at work there ail the time." Got cypress, ash, and gum. Handled rnore 
ash and cypress than gum — some gum went to the Astoria mill — burned 
4 or 5 years ago. 

Modlin says that for many years he has seen men working in the 
swamp. "You mean working for the Dennis Simmons Lumber Com- 
pany?" "Yes, sir." "What hâve you known about anybody pretend- 
ing to exercise any authority over that land for Mr. Lynch ?" "No, sir ; 
I haven't known anybody to, for them. Ail I hâve known has been 
for the Dennis Simmons Lumber Company. AU the money that I got, 
I got from that company." Worked cypress, ash, and some gum. 

It appears that Lynch, or the corporation claiming under him, eut 
timber from land on the Bertie side of the river, near to the land in 
controversy. I hâve endeavored to. analyze the testimony regarding the 
possession of the Dennis Simmons Lumber Company since the exécu- 
tion of the deed by the executors of Dennis Simmons. The witnesses, 
who are men who worked in the swamo, agrée in respect to the loca- 
tion of the work. indicating the extent of the cutting. 

In view of the character of the land, the growth upon it, and the 
use to which it is capable of being subjected, I am of the opinion that 
the défendant, Dennis Simmons Lumber Company, has been in the 
open, exclusive, adverse possession of tract No. 1 for more than 7 
years from and after, the registration of the deed from the execu- 
tors of Dennis Simmons November 21, 1902. 

This being a suit in equity to quiet plaintifï's title and remove cloud 
therefrom, I am of the opinion that the plaintifï, and those under 
whom he claims, has been guilty of such lâches as will bar his suit for 
équitable relief. 

Without reviewing the complicated transactions developed in this 
case, it is difïicult to avoid the thought that, although aided by learned 
and diligent counsel, it is impossible, after so long a time since the 
various deeds were executed and transactions took place — ail of the 
parties to them being dead— to reach a satisfactory conclusion. 

Clayton Moore lived 28 years after the exécution of the deed to him 
from S. S. Simmons, with the fact called to his attention, by the in- 
formation that S. S. Simmons had undertaken to convey the land to 
his trustées, and that they had conveyed to Dennis Simmons and his 
associâtes, whose deeds were promptly registered. He failed to put 
his deed to registration. His son, James E. Moore, his executor, and 
named as trustée, was a learned, and, for many years the most prom- 
inent, lawyer of the county. He survived his father 17 years, and 
failed to register the deed. Although the General Assembly of the 
State, 1885, enacted a statute requiring ail deeds to be registered, to 
validate them as against purchasers for value, this deed was not regis- 
tered. In 1895, three years before Mr. James E. Moore's death, Den- 
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nis Simmons instituted a proceeding in the superior court of Martin 
county against a large number of persons, alleging tliat tliey, together 
with himself, were the owners and in possession of the land in con- 
troversy. It was sold at pubHc auction and purchased by Dennis Sim- 
mons. The deed from the commissioner, setting out the boundaries, 
was registered. It is difficult to avoid the conclusion that Mr. Moore 
had knowledge of this proceeding and sale. It was an assertion by 
Simmons of ownership of the land. Mr. Moore does not cause the 
deed to be registered, or make any claim to be the owner of the land. 
It is not until gum timber becomes of value that Mrs. Hattie E. Thig- 
pen, who succeeded her brother, James E. Moore, as the représenta- 
tive of Clayton Moore, puts the deed to registration. The original 
deed is not now produced, nor its absence accounted for. Thus plain- 
tiff's title is dépendent upon a deed withheld from registration for 
50 years, until every person who could possibly hâve known of the 
circumstances under which it was held is dead. The witnesses by 
whom the handwriting of the maker and attesting witness could hâve 
been proven are dead. It is singular that Mr. Lynch, who must hâve 
known of the sale by the executors of Dennis Simmons, and the deed 
to the Dennis Simmons Eumber Company, and as shown by his own 
évidence, notified by its président that the company claimed to own the 
swamp, takes no action to assert title. The land has been, during the 
11 years intervening between 1902 and 1913, conveyed to several cor- 
porations, neither of which has attempted to eut any timber, or by any 
other act assert ownership. Thèse facts, ail of which are uncontrovert- 
ed, bring the case within the well-recognized principle announced by 
the Suprême Court in Speidcl v. Henrici, 120 U. S- 377, 7 Sup. Ct. 610, 
30 E- Ed. 718, in which it is said : 

"Indcpendently of any statiites of limitations, courts of equity nnlformly 
décline to assist a person who lias slept upon iiis ri^hts, and shows no excuse 
for hls lâches in nssei'tinir them. 'A court of efputy' * * * ji-^g always 
refused to aid stale rteniands, where the party slept upon his rights, and ac- 
quiesfed for a groat lc)\;,.'th of time. Nothinf? eau rail fortli this court into 
activlty but conscience, good faith, and reasonable diligence." 

In Jenkins v. Pye, 12 Pet. 251, 9 E- Ed. 1070, it is said: 

"Ijai)se of time, and the death of parties to the deed, hâve always been 
consldered, in a coui't of ehancery, entitlcd to great weiglit, and ahuost con- 
troUing circumstances," in this case. Xaylor v. Forenian-Blades Lumber Co. 
(D. O.) 230 Fed. C58. 



We are thus brought to a considération of the évidence in regard 
to the other tracts in controversy. 

Tract No. 2. 

This tract shown on the map as the "William Gardner, or Rayner, 
tract" is covered by a grant from the state Mardi 23, 1820, to Wil- 
liam Gardner. This grant took the title out of the state, and is not 
affected by the fact that a part of it is covered by grant No. 465 to 
Samuel Smithwick, which was vacated by the decree rendered in the 
information rcferred to, discussing the title to tract No. 1. The title 
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never vested in the Literary Board; hence its deed of 1859 to Sim- 
mons, Davis & Co. did not vest any title in the grantees. 

I do not find in the évidence any deed f rom William Gardner. Plain- 
tiff introduced a deed from Kenneth Rayner to Clayton Moore, dated 
September 3, 1847, reciting that it "is the same land conveyed by 
Samuel Williams and Ambrose Gardner to my father, Amos Rayner, 
as by référence to said deed will more fully appear." This récital is 
compétent only as against parties claiming under Kenneth Rayner, but 
is no évidence against strangers, who do not claim under him. If, how- 
ever, the récital be taken as true, it does not show that William and 
Ambrose Gardner had the title of William Gardner, nor does it show 
title in Kenneth Rayner; it simply recites that William and Ambrose 
Gardner conveyed to Amos, the father of Kenneth Rayner. 

Plaintiff introduced a deed from William Gardner, dated March 21, 
1820 (being six days prior to the date of the grant to him), in which 
Gardner conveys to Horace Ely a portion, by metes and bounds, of the 
500 acres, for which he held warrants Nos. 137-259, containing 200 
acres. While Gardner had only a warrant at the date of this deed, 
when he obtained the grant March 27, 1820, for the entire entry, Ely's 
title was perfected by estoppel. While Mr. Peel, the surveyor, locates 
the grant according to the calls, he does not locate the 200 acres con- 
veyed out of it to Ely. Samuel Sheppard, sheriff of Martin county, 
July 23, 1836, executed a deed conveying Horace Ely's part of the 
Gardner grant to Eugène Burruss. This deed recites an exécution in 
the hands of the sherifï against Ely and sale thereunder. The rec-» 
ords of Martin county are destroyed. The récitals, in yiew of the 
length of time elapsing, may be taken as true. 

Burruss, on September 21 , 1837, conveyed to Joshua Robertson, 
"every description of real estate to which the said Burruss has any 
right, title or interest, lying either in the county of Martin or Bertie." 
This deed conveyed to Robertson, in trust to sell the property and 
pay certain debts, etc. Joshua Robertson, trustée, on January 13, 
1838, conveyed the same land which Gardner had conveyed to Ely, 
by particular description, to Clayton Moore. Ail of thèse deeds were 
duly registered, within a short time after their exécution. They put 
200 acres of the Gardner tract No. 2 in Clayton Moore ; the remainder, 
so far as appears, is in the représentatives of William Gardner. 

Unless the title of Clayton Moore to the 200 acres has been divested,. 
it passed to Eynch by the deed of Mrs. Thigpen, November 20, 1905, 
and by mesne conveyances vested in the plaintiiï. The only deed 
which could give to défendant, or to Dennis Simmons, color of title 
to this land is that of Wheeler Martin, commissioner, of November 
25, 1895. It will be noted that Clayton Moore, on November 4, 1847, 
conveyed to Edmund S. Moore, the William Gardner land, or the 
interest therein "which he acquired under the Kenneth Rayner deed." 
The deed from Martin, commissioner, expressly excepts, in the 
boundary, the E. S. Moore land. See Exhibits D 21 and D 8. 

It is manifest, therefore, that défendant took no part of this tract 
under the deed from the executors of Dennis Simmons. Whatever 
interest was vested in Clayton Moore, at his death, passed to Lynch 
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and belongs to plaintiff. While I am unable to fix this interest, it will 
be decreed that, as against the défendant, the 200 acres of this tract, 
owned by Clayton Moore, is in plaintiff. The deed from Clayton 
Moore to E. S. Moore is confined to the interest of WilUam and Am- 
brose Gardner ; that which he acquired under the Robertson deed is 
net afïected. 

Tracts 3-8. 

Without pausing to inquire whether the deed from S. S. Simmons 
to Spruill, Pettigrew and Latham, trustées, covered the smaller tracts, 
as located on the map, and their deed to Dennis Simmons, and his as- 
sociâtes, covered them, it is clear that the deed from Wheeler Martin, 
commissioner, to Dennis Simmons of November 25, 1895, does include 
them in its boundaries. The calls in this deed begin at A and, exclud- 
ing the E. S. Moore (Gardner tract), run to B, C, D, E, F, G, H, I, J, 
K, E, M, N, to A, and, as will be seen by an examination of the plat, 
or map, include the tracts numbered from 3 to 8, inclusive. The de- 
scription contained in the deed from the président, etc., of the Eiterary 
Fund to Dennis Simmons and his associâtes covers ail of this land. 
As to such portion of it as is included in the Samuel Smithwick grant 
No. 465, which was vacated, this deed vested in the grantees a per- 
fect title, unless it had been granted to' other grantees, prior to the 
date of the Smithwick grant No. 465. 

Tract No. 3 was granted to Edmund Smithwick by grant, November 
10, 1784, and to Samuel Smithwick, December 20, 1791. 

Tract No. 4 was granted to Samuel Smithwick December 20, 1791. 

Tract No. 5 was granted to Edmundson Smithwick November 10, 
1784. 

Tract No. 6 was granted to Samuel Smithwick December 20, 1791. 

As title to thèse tracts was out of the state prior to the act of 1836, 
by "grants duly issued," and not dépendent upon the Samuel Smith- 
wick grant No. 465, the decree vacating that grant did not aflfect or in- 
validate the title to the grantees. The deeds introduced by plaintiff ap- 
pear to put the légal title to thèse tracts in Clayton Moore, prior to Sep- 
tember 15, 1853. In so far as his title was supported by deeds based 
upon grants issuing prior to November 4, 1800, such title was not di- 
vested by the decree, the légal effect of which was to vacate and can- 
cel the grant to Samuel Smithwick, No. 465, although it appears from 
the survey to include lands covered by other and prior grants. This 
decree did not affect tracts granted prior to November 4, 1800. As- 
suming that Clayton Moore was the owner of thèse tracts, he conveyed 
to S. S. Simmons, on September 15, 1853, "ail of the cypress timber, 
both standing and down, on his, the said Clayton Moore's land, lying 
and being on an island in the county aforesaid, known by the name of 
Devil's Gut Pocosin, bounded on the east and north by Roanoke river, 
on the west by Speller's creek and on the south by Devil's Gut." This 
description includes ail of the land included in Devil's Gut Pocosin, 
then owned by Clayton Moore. Tt will be observed that this land never 
belonged to S. S. Simmons. The description calls for "the foUowing 
tract of land in Martin county — a tract of cypress swamp lands, con- 
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taining 600 acres, more ■ or less, purchased f rom * * * Clayton 
Moore." While it was doubtless the intention of S. S. Simmons to 
convey to his trustées "the cypress timber" purchased from Clayton 
Moore, his deed does not aptly describe it. The trustées conveyed to 
Dennis Simmons and his associâtes by the same description. It would 
seem, therefore, that tire cutting of cypress timber by Dennis Simmons 
and liis associâtes from 1856 until the dèath of Simmons was without 
any right to do' so. That the title to the cypress timber remained in 
S. S. Simmons. However that may be, it is clear that Dennis Sim- 
mons asserted ownership, and possession, of the land from and after 
the deed from Wheeler Martin, commissioner, November 25, 1895. 
His executors sold and conveyed it to the Dennis Simmons Lumber 
Company, November 31, 1902. The évidence of acts of possession 
and daim of ownership, in respect to the portion of the swamp cov- 
ered by thèse tracts, is the same as that in regard to tract No. 1. The 
défendant has been in the open, exclusive possession of tracts Nos. 3 
to 8, inclusive, for more than 7 years, thus ripening its title thereto, as 
against plaintiff, claiming under Clayton Moore. Of the many contro- 
versies growing out of the confusion of title and boundaries of the 
swamp lands in Eastern North Carolina, which by reason of the rival 
claims growing out of the increased value of cypress and gum, none 
hâve presented more difficult and doubtful questions of law and fact. 
I hâve given the évidence and the helpful arguments and briefs most 
anxious considération. It is impossible to exclude doubts from the 
mind in regard to the correctness of the conclusion reached. If tlie 
plaintifï fails to secure the property which, I am sure, he purchased in 
good faith, the resuit must be attributed to the policy of the law, based 
upon expérience and the purpose to quiet title, which requires those 
whose légal rights are invaded to assert and enfbrce them, within the 
period fixed by the Législature, Or be forever barred. 

The tracts, which are not in controversy, marked on the map, are 
as follows : "Clayton Moore to Jesse Sawyer," the portion of Devil's 
Gut Swamp lying west ôf the Une G to H and tracts 9 and 10. Such 
disposition of them will be made in the decree, as the parties may agrée 
upon. In drawing the decree, a reduced copy of the plat, known as 
"Peel's Survey," will be attached and made a part of the record. A 
certified copy of the decree will be registered in the office of the register 
of deeds of Martin county. Each party will pay their witnesses ; the 
stenographer's compensation will be divided equally. The plaintifï will 
pay the court cost. 
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PRESTON V. WESTERN UNION TELEGRAPH CO. 

ODlstrict Court, E. D. l'ennsylvanla. November 1, 1917.) 

No. 4154. 

Death ®=»39 — Action fou Wbongful Deatii — Limitation. 

tfnder the Pennsylvania statute giving a widow a rlght of action for 
the wrongful death of her hiisbaiid, to be asserted witliin a year after 
the death, such an action is not barrcd by tlie tact that an action by 
the décèdent for the injury would be barred by limitations. 

At Law. Action by Mary E. Preston against the Western Union 
Telegraph Company. Sur motion by défendant for a new trial. Mo- 
tion granted. 

Hugh Roberts, of Philadelphia, Pa., for plaintifif. 
Wm. B. Linn, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. As this case must be retried, the 
usual rule of refraining from a discussion of its merits further than 
to indicate the reasons for making the présent rule absolute, so far as 
may affect the course of the retrial, will be followed. 

1. The plea of the statute of limitations. Whether the requirement 
of the Pennsylvania statute that suit be brought within a year of the 
death be viewed as a statute of limitations or as one of the conditions 
of the grant of a right of action, the statute is no bar to the action 
because its provisions hâve been complied with. 

The corollary, and we think the real question (in this aspect of the 
case) of whether the right of action given the widow is given only if 
at the time of death the décèdent himself had an unasserted right of 
action for the injury is dépendent upon the meaning of the statute. 
The cases which so rule were ruled under the Indiana and other stat- 
utes which so expressly provide. The Pennsylvania statute does not 
so provide and Nestelle v. Railroad (C. C.) 56 Fed. 261, supports the 
doctrine that the right of action given to the widow to be asserted 
within twO' years of the death is not barred by a statute which re- 
quired ex delicto actions to be brought within two years of the date of 
the injury. The plea of the statute of limitations in this case is there- 
fore ruled to be no défense to the présent action. 

2. The release. The issue having been raised of whether the release 
was executed by the décèdent, this must go to the jury to be determined. 
Hogarth v. Grundy, 256 Pa. 451, 100 Atl. 1001. 

3. Was death due to the négligence of the défendant? This is a vital 
and may be found to be the controlling question in the cause. The ar- 
tificial aid of some time limit between cause and effect — négligence 
and death — such as that established in indictments for homicide, pleas 
of death, inquisitions of deodands, and the like is denied to us. Rail- 
road V. Clarke, 152 U. S. 235, 14 Sup. Ct. 579, 38 h. Ed. 422. 

The finding of négligence as the cause of death by tracing the death 
back along an unbroken and connected chain of causes to the négli- 
gence with no independent cause intervening becomes a necessity. In 

<S=For other cases see same topic & KBY-NUMBER ia ail Key-Numbcred Dlgests & Indexes 
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the absence of any intervening cause and of the grcat lapse of time 
which is hère présent, the Hnks in such chain might be found in négli- 
gence resulting in an electric shock, with or without an accompanying 
fall, causing physical injuries, producing insensibility or unconscious- 
ness, which was récurrent at short intervais so as to be almost con- 
tinuous, this condition developing convulsions which in turn developed 
epilepsy, causing insanity and death. Brashear v. Traction Co., 180 
Pa. 392, 36 Atl. 914; McCafferty v. Railroad, 193 Pa. 339, 44 Atl. 
435, 74 Am. St. Rep. 690; Guckavan v. Traction Co., 203 Pa. 521, 53 
Atl. 351. 

The length of time, however, which did elapse between injury and 
death and other features of the facts of this case which bear upon the 
intervention of other causes makes the call for expert opinion évidence 
almost imperative. The basis of such opinion évidence may be facts 
within the knowledge of the expert, to which he may himself testify, 
or may be a hypothetical statement of facts established by other évi- 
dence. Whatever the basis is, it should be made clear and kept in 
view, as the value of the opinion évidence dépends wholly upon the 
establishment of thèse basic facts. Unless this care is observed, any 
verdict rendered is without support and no judgment can be entered 
upon it. The practical importance of this is enhanced by the conditions 
under which trials are had in the room in which the case was tried. The 
acoustics of the room are so bad that it is difficult at times to hear 
the testimony, and the impressions received at the time are required 
to be confirmed by a référence to the stenographer's notes. 

The complaint is made by the défendant that the verdict was based 
in part upon the impression that two physicians had testified to the 
opinion that the death of the plaintiff's husband was due to an electric 
shock, and that in fact no such opinion was expressed by one of the 
witnesses, and the opinion of the other was based upon a statement 
of fact made to him which had no support in the évidence. This com- 
plaint we feel constrained to find is in part well founded. At least 
there was a failure on the part of the plaintiff to fulfill the duty of 
making the basis of the expert opinions sufficiently clear to enable the 
value of the opinion to be properly appraised. 

4. Négligence and damages. The principles controlling the déter- 
mination of the question of négligence are too wdl settled to require 
discussion, and there is no controversy Over the measure of damages. 

The motion of défendant is allowed, and a new trial is granted. 
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SCOTT, Collector of Internai Revenue, v. WESTERN TAC. B. CO. et al 

(Circuit Court of Appeals, Ninth Circuit. December 3, 1917.) 

No. 2950. 

1. Receivers <S=112 — Autiiority or — Instructions. 

Recelvers are officers of tlie court, and may properly ask Instructions 
coucerning ttie administration of the property in tlieir charge, and so it 
is tlieir duty, If they l)clieve a tax to be unlawful, to apply for instruc- 
tions whetlier to pay the same. 

2. Receiveiîs <g=3ll2 — Instructions — Enjoining Taxes. 

Despite Rev. St. § 3224 (Comp. St. 1916, § 5947), declnring that no suit 
for tlie purpose of restraining the assessment or collection of any tax 
shall be luaintained, receivers, as officers of the court, may, where they 
deeni the property or income from the property in their charge not to 
be snliject to tax, as contended by colleeting officiais, apply to the uppoint- 
ing court for instructions as to payment. 

3. Inter>'al Revenue ©=37 — Income Taxes — Property in Charge of Rk- 

CEIVKR. 

Aet Cet. B, 1918, c. 16, §• 2, A to N, inclusive. ,38 Stat. 166, making de- 
tailert provision for the imposition and collection of income taxes from 
Indlviduals and corporations, .ioinst-stoelî corporations, or associations 
organlzed for profit and having a capital stock represented by shares, 
omitted the Word "receivers." Prior to the adoption of such statute it 
had been held, under Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 
112, wliich also omitted référence to receivers, that excise taxes could not 
be imposed upon a receiver of a corporation. Held, in view of such con- 
struction, and of the fact that Income Tax Act Sept. 8, 1916, c. 463, pt. 
2, § 13, subd. "c," 39 Stat. 771 (Comp. St. 1916, § 6:!30m), provided for 
payment of income taxes by corporate receivers, that no Income tax 
could be assessed on income coUectcd by receiver of an insolvent corpora- 
tion, the référence in Act Oct. 3, 1913, § 2, subds. "d" aiid "e," to receiv- 
ers showing that tlie term was used with resiject to receivers of In- 
dividuals. 

Appeal from the District Court o£ the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Suit by the Equitable Trust Company of New York, a corporation, 
against the Western Pacific Railroad Company and others. On appli- 
cation by Frank G. Drum and another, receivers, for instructions 
whether to make a return under the fédéral Income Tax Act of 1913. 
The receivers were directed to make no return (236 Fed. 813), and 
Joseph J. Scott, as Collector of Internai Revenue of the United States, 
First Collection District of California, appeals. Affirmed. 

John W. Preston, U. S. Atty., and Ed. F. Jared, Asst. U. S. Atty., 
both of San Francisco, Cal., for appellant. 

A. R. Ba^vi^in, of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. In accordance with the Income Tax Law of 
October 3, 1913, 38 St. at Earge, 166, c. 16, the receivers of the West- 
ern Pacific Railroad Company filed a return of the net income of the 

(g=3Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
246 F.— 36 
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road for 1915. The report sliowed no taxable income. The Treasury 
Department officiais, being of the opinion that certain déductions from 
the gross income received were not actual disbursements, disallowed 
certain interest déductions and ordered an assessment upon $1,408,- 
034.99. The receivers, who had beeri appointed by the District Court 
of the United States for the Northern District of California, in an 
action entitled "Equitable Trust Co. of New York, Plaintifif, v. West- 
ern Pacific Railroad Co. et al.. Défendants," filed a pétition in the Dis- 
trict Court, setting up that the assessment was illégal, and praying that 
a citation issue to Joseph J. Scott, collector of internai revenue, direct- 
ing him to appear and show cause why the statement filed by the re- 
ceivers should not be accepted. The collector appeared through the 
United States attorney and moved to dismiss the pétition for lack of 
jurisdiction and other reasons going to the merits. After a hearing the 
court ordered the receivers to make no payments of income tax and 
dismissed the order to show cause. The collector has appealed from 
this order. 

[1, 2] Cotmsel for the United States contend that the court exceeded 
its jurisdiction in making the order complained of and cite section 
3224 of the Revised Statutes of the United States (Comp. St. 1916, § 
5947), which provides that no suit for the purpose of restraining the 
assessment or collection of any tax shall be maintained in any court. 
But we regard that statute as inapplicable, and for the reason that this 
is not a suit to restrain the assessment or collection of a tax. Receiv- 
ers are officers of the court, and by ail authority may properly ask in- 
structions from the court concerning the administration of the property 
in their hands. High on Receivers, § 188; Grant v. Phoenix Life 
Insurance Co., 121 U. S. 118, 7 Sup. Ct. 849, 30 L. Ed. 909. That the 
question presented to them involves payment of taxes does not change 
the rule. In Ex parte Chamberlain (C. C.) 55 Fed. 704, the receiver of 
a railway property petitioned the court for necessary orders to prevent 
the enforcement of the payment of certain local taxes which had been 
imposed. The Circuit Court, Judges Goff and Simonton sitting, held 
that the property in the hands of the receiver was in the custody of the 
court, and that, while it was the duty of the receivers to pay lawfully 
imposed taxes without asking the sanction of the court, on the other 
hand, they were not bound to pay a tax, which in their judgment was 
unlawful, without an order of the court, and that it was their duty to 
apply to the court either for instruction or protection when they be- 
lieved the legality of the tax questionable. Upon review the Suprême 
Court affirmed this view (Ex parte Tyler, 149 U. S. 164, 13 Sup. Ct. 
785, 37 E. Ed. 689), saying that the usual course pursued was by mter- 
vention pro interesse suo, as in the instance of séquestration, and that 
no reason was perceived why the tax collector should not bring his 
claim to the attention of the court, and that it was the clear duty to do 
so if he contended that the taxes are illégal. "If found valid, they must 
be paid ; if invalid, the court will so déclare, subject to the review of 
the appellate tribunals." Ledoux v. La Eee (C. C.) 83 Fed. 761 ; Penn- 
sylvania Steel Co. v. New York City Railway Co. (C. C.) 176 Fed. 
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477; Id. (C. C.) 193 Fed. 286, affirmed in 198 Fed. 775, 117 C. C. A. 
556; see, further, L'nited States v. Whitridge, 231 U. S. 144, 34 Sup. 
Ct. 24, 58 L. Ed. 159; Brushaber v. Union Pacific Railroad Co., 240 
U. S. 1. 36 Sup. Ct. 236, 60 h. Ed. 493, Ann. Cas. 1917B, 713, E- R. 
A. 1917D, 414; Spencer v. Babylon R. Co. (D. C.) 233 Eed. 803. We 
believe thcre was jurisdiction to make the order complained of. 

[3] Tlie next question is whcther the act of Congress of October 3, 
1913, applies to receivers of corporations. Références to parts of the 
law, section II, A to N, inclusive, of the act of Congress which is gen- 
erally called the Income Tax provision, shows no express language pro- 
viding for the imposition and collection of any tax upon corporations 
in the hands of receivers. Detailed régulation is made for the levy 
and assessment upon the net income of every corporation, joint-stock 
Company, or association, and every insurance company organized in the 
United States. Thèse are substantially the same expressions found in 
section 38 of the Income Tax Eaw of August 5, 1909, where it was pro- 
vided that : 

"Every corporntion, jniiit-stoek company or association, orsanisîed for iirofit 
and having a capital stoclv repi-escnted by sluires, and overy inwurance com- 
pany, now or hercafter orsaiil/.ed under the laws of tlie TJnited States 
* * * shall be sulj.iect to pay annually a spécial excise tax witli respect to 
tlie carrying on or doing business." 

The omission in section II of the Act of August 5, 1909, of the word 
"receivers," opened the way to litigation as to the intent of Congress. 
One of the princi]3al cases is Pennsylvania Steel Co. v. New York City 
Railway Co. (C. C.) 176 Fcd. 477, where the receivers of the défendant 
road asked instructions as to what action they should take in the matter 
of paying excise taxes. Judge l^acombe, in the Circuit Court at New 
York, held that, as the act contained no provisions as to receivers, Con- 
gress did not intend to include bankrupt corporations with no net in- 
come, whose properties were being administered by a court, and that if, 
at the time fixed for making returns, a statement was filed with the 
proper officers showing that the roads were in the hands of receivers it 
was sufficient. Upon careful re-examination of the question, Judge 
Lacombe again heid that the statute did not authorize the imposition 
of a tax upon the income realized f rom the assets of a bankrupt cor- 
poration, where the property had been taken over by a court. Penn- 
sylvania Steel Co. V. New York City Ry. Co. (C. C.) 193 Fed. 286. 
Eater the Circuit Court of Appeals for the Second Circuit, in Penn- 
sylvania Steel Co. et al. v. New York City Railway Co. et al., 198 
Fed. 774, 117 C. C. A. 556, affirmed the décisions of Judge Lacombe, 
and held that omission to impose a tax on business donc and in- 
come received by receivers was not inadvertence, but intentional, and 
that it could not be held that an act which nowhere mentioned in- 
come received by receivers, and yet which in every paragraph dealt 
with corporations and joint stock companies, actually engaged in 
business, could be made to. cover the business temporarily undertaken 
of conserving the property of a corporation in the custody of the court 
for the benefit of its creditors and the public. The Suprême Court 
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affirmed the décision o£ the Circuit Court of Appeals, and held that 
the act of 1909 did not impose a tax upon the income derived from the 
management of corporate property by the receivers in the case. United 
States V. Whitridge, supra. 

That the omission in the act of October 3, 1913, to include property 
held by receivers was intentional, is to some extent further shown by 
referring to the Income Tax Law of September 8, 1916. By section 10 
of the act (39 St. at Large, 765, ch. 463 [Comp. St. 1916, § 6336J]) pro- 
vision is made for the levy, assessment, and payment of a tax on the 
total net income received in the preceding calendar year from ail sources 
by every corporation, joint-stock company, or association, or insurance 
Company, in the same manner that, under the act of 1913, a tax was 
imposed on the net income of such associations, corporations, or com- 
panies. But, while the act of 1913 omits référence to receivers of cor- 
porations, the act of 1916 expressly provides for the inclusion of 
property held by such receivers, and how receivers shall make returns. 
Subdivision (C), section 13, part II, Act of 1916, so far as material, is 
as follows : 

"In cases whereln receivers, trustées in bankruptcy, or assignées are oper- 
ating the property or business of corporations, * « * sub.1ect to tax im- 
posée! by this title, sueli receivers, trustées, or assignées sliall malîe returns 
of net income as and for such, corporations, * * * ia tlie same manner 
and form as such organizations are hereinbefore required to malce returns, 
a;nxi any income tax due on the basis of sucli returns made by receivers, 
• • * shall be assessed and eollected in the same manner as if assessed dl- 
rectly against the organizations of whose businesses or properties they hâve 
custody and control." 

We hâve not overlooked the fact that there are in the law of 1913 
certain provisions relating to the imposition of taxes in certain instances 
wrhere there are receivers. "D" and "E" headings, .«ection II, are to be 
noticed. "D" provides that guardians, trustées, agents, receivers, and 
others specified shall make returns of net income for the person "for 
whom they act subject to this tax," and that they shall be subject to ail 
provisions of the section which apply to individuals. It would seem 
that ûie tax referred to is the tax imposed upon individuals ref erred to 
in the headings, and the person subject to the tax is one required to 
make return, a person (D) of lawful âge, except as specially provided, 
and having a net income of $3,000 or over for the taxable year. The 
use of the word "receiver," in heading "E," has further to do with 
fiduciaries who are acting under heading "D" by providing that they 
shall withhold at the source the normal tax imposed on the individual 
and make the payments as prescribed of the amounts so held out. 

Our conclusion is that there are no clear and express words which 
prO'vide for the imposition of the tax upon property held by receivers 
appointed by the court, and that, without certainty as to the meaning 
and scope of language imposing the tax, doubt must be resolved in 
favor of the receivers. Treat v. White, 181 U. S. 264, 21 Sup. Ct. 611, 

45 L. Ed. 853; Eidman v. Martinez, 184 U. S. 578, 22 Sup. Ct. 515, 

46 L. Ed. 697. 

The order appealed from is affirmed. 
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BOSTON, C, C. '& N. Y. CANAL CO. v. STAPLES TRANSP. CO. 

(Circuit Court of Appeals, First Circuit. November 5, 191T.) 

No. 1283. 

Canals ©=29 — Opération — Injuey to Vessel Navigating — Hidden Ob- 
structions. 

Respondent undertoolc to take libolnnt'fs tug and barge in tow fhrough 
tlie Cape Cod Canal, of vvliich respondent was owner. It provided a 
helplng tug and also a pilot, who liad sole charge of the navigation ot 
ail tbe vessels. During tlie passage libelant's tug struck an obstruction 
and was sunk. The obstruction was a ro(.'ky peak on a ghoal, whlch 
had not been removed when the canal was dug, and whlch extended to 
within 7 feet of the surface at low water. The draft of the tug was 12 
feet. The canal was not completed, but had been opened by respondent 
for the passage of vessels of 1.5 feet draft or less, and the main channel 
was of sufhcient depth. The rock was soniewhat ont of such channel on 
the sloping bank, but where the water .should hâve been of sufflcient depth 
for the tug. Its présence was not in fact known to respondent or its 
pilot. Ilold, that respondent, having undertaken, not only to provide a 
safe passageway for libelant's vessel, but, also the duty of pUotlng them, 
was bound to know of and guard against any existlng obstructions, that 
the grounding raised a presumption of its négligence, and that, in the 
absence of proof of négligence or fault on the part of libelant's vessels, it 
was liable for the loss. 

Appeal from the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Suit in adtniralty by the Staples Transportation Company against 
the Boston, Cape Cod & New York Canal Company. Decree for libel- 
ant, and respondent appeals. Affirmed. 

Edwin H. Abbot, Jr., and Samuel H. Pillsbury, both of Boston, 
Mass. (Currier, Young & Pillsbury, of Boston, Mass., on the brief), for 
appellant. 

Edward E. Blodgett, of Boston, Mass. (Albert T. Gould and Blod- 
gett, Jones, Burnham & Bingham, ail of Boston, Mass., on the brief), 
for appellee. 

Before DODGË and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. When they received the injuries for which 
the District Court bas awarded damages, the appellee's tug and barge 
were passing northward through the appellant's canal. 

Not only were they in the canal and using it as above by the appel- 
lant's invitation, but, in considération of the agreed tolls, the appellant 
had also undertaken to pilot them through the canal. Its pilot was in 
charge of them, in performance of said undertaking. He was in sole 
control of their movements. The officers and crew of each vessel were 
for the time being acting under his orders. We find no error in the 
conclusions of the District Court to this effect. The évidence does not 
support the appellant's contention that his control was shared by or ex- 
ercised jointly with the mate of the tug or any one else. One of the 

<g=For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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appellant's tugs, also under said pilot's sole control, was assisting in 
the opération of taking the appellee's tug and barge through the canal. 
No sailing vessel was at the time being permitted to go through unless 
towed, and no tiig to go through with a tow unless under charge of a 
pilot whose license included navigation of the canal. 

Of the existence or location of the. obstruction in the canal which 
occasioned thèse damages no person who took any part in the opération 
of getting them through the canal, whether in the appellee's employ or 
in that of the canal company, is shown to hâve had any actual knovvl- 
edge. The obstruction was under water, unmarked in any way, and 
invisible. There was no négligence going to the extent of failure to 
avoid an actually known obstruction, either on the part of said pilot or 
of any one else. Whether or not the canal company is liable for the 
damage inflicted by or due to the présence of said obstruction is the 
question presented by the appeal. 

So far from being of récent origin, or accidentai or temporary in its 
nature, we see no reason to doubt that this obstruction was permanent 
and had been left in the bottom when the canal was dug, or that it con- 
sisted of a shoal extending about 25 feet up and down the canal and 
about 41 feet from its northerly biank at low water, having near its end 
farthest from said bank a sharp, rocky peak not over 7 feet below thé' 
surface at low water, and nearer the surface than any part of the shoal 
between it and the bank. The danger from such an obstruction, to a 
vessel drawing 12 feet of water, which was the draft at the time of the 
appellee's tug, is obvious. The rocky peak caught the tug's port bilge, 
so damaging her bottom as to make her fill and sink. Her sudden 
stoppage caused the barge, to whose port quarter she was made fast, 
to break away and run aground upon the south bank of the canal, 
somevi'hat farther to the eastward. 

While not an insurer against ail damage by defects or obstructions 
in its canal, if the canal company knew or ought to bave known that 
such an obstruction existed therein, it is undoubtedly liable for injuries 
caused by its présence to vessels using the canal, as thèse were, by its 
invitation and without warning of the danger to be apprehended 
from said obstruction, unless contributing fault on tbeir part is shown. 
The rule hère applicable is the same as that which has been so often 
applied in suits for damage to vessels by obstructions or defects in 
docks which they bave been invited to occupy. Smith v. Burnett, 173 
U. S. 430, 19 Sup. Ct. 442, 43 L. Ed. 756, may be ref erred to ; also 
Union Ice Co. v. Crowell, 55 Fed. 87, 5 C. C. A. 49, decidcd by this 
court; and, in the Massachusetts District Coin-t, The John A. Berk- 
man, 6 Fed. 535 ; The Calvin P. Harris, 33 Fed. 295 ; The Annie R. 
Lewis, 50 Fed. 556. 

The Massachusetts statute authorizing construction of the canal 
(Acts 1899, c. 448) rcquired it to hâve, when constructed, a depth of 
not less than 25 feet at mean low water, a width of not less than 100 
feet at the bottom, suitable slopes, and a surface width of not less than 
200 feet. At the time of this accident the construction of the canal 
was not complète, but it had been announced to the public, in Decem- 
ber, 1914, as open for vessels of 15 fcct draft, and under. When so 
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opened it had an average, substantially uniform, surface width of 210 
feet between the Bourne and Sagamorc highway bridges, which cross- 
ed it at a distance from each other of 4.25 miles; and it was in the 
section of the canal between thèse two bridges that the accident oc- 
curred. In abncst ail places throughout this section there was a chan- 
nel at least 100 feet wide at the bottom, having at least 15 feet of depth 
at niean low watcr, and substantially corresponding with the middle 
of the apparent waterway; from each side of which channel the bot- 
tom sloped upward to the surface. 

Of the above facts those in charge of the tug and of the barge may 
be taken to hâve had notice whcn they entered the canal. The master 
of each acknowledged the receipt, before they entered, of a printed 
copy of "General Information and Régulations" issued by the canal 
Company, wherefrom thèse and other facts regarding the canal could 
be learned. A statement therein made was, that the steepest side slope 
was "one vertical on two horizontal." If the responsibility for their 
navigation through the canal had rested upon them, instead of being 
assumed, as above stated, by the canal company, it might well hâve 
been négligence on their part to allow themselves to get into any part 
of the canal where water deep enough for a vessel drawing 12 feet, as 
was the tug at the time, could not reasonably bave been expected; in 
view of the above facts brought to their notice. 

Thèse vessels were passing through the canal soon after low water, 
upon a fiood tide which had been running for some time and was 
causing a 2V2-knot current through the canal in the direction in which 
they were going. Whether the water level at the time of the accident 
varied materially from that of mean low water, and how much if at ail, 
cannot be very clearly ascertained from the évidence ; but it does not 
appear that there would bave been less tlian 12 feet depth where the 
obstruction was encountered had no obstruction beyond the normal 
slope of the bank been there; nor is any such claim made on the canal 
company's behalf. But even if this had been the case, the responsibili- 
ty for letting the tug gel so far out of the 15-foot channel and over the 
sloped bank could be placed upon the tug only by proof that she got 
there through her failure to obey the directions of the canal company's 
pilot. Ilaving undertaken not only the duty of having the canal free 
from defects or obstructions likely to injure thèse vessels, whose prés- 
ence therein was or ought to bave been known to it as above, but also 
the further duty of piloting them safely through, the canal company 
was bound to provide a pilot having not only ail necessary knowledge 
as to the various depths of water in the canal at various stages of the 
tide, where it contained no defects or obstructions, but also ail such 
knowledge regarding existing defects or obstructions below the surface 
as the canal comjîany itself had or ought to hâve had. If either of the 
vessels under its pilot's charge got to a point too far out of the 15-foot 
channel or too near the bank to be safe, for want of sufficient depth, 
or if either encountered there an obstruction of whose présence the 
canal company knew or ought to bave known, it cannot under thèse 
circumstances say either that they were not invited to use that part of 
the canal, or that they got into it through their own fault, without prov- 
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ing that they got there in disregard of his orders. Except as thus lim- 
ited, the full responsibility for the safety of the canal as regarded thèse 
vessels, and of ail parts thereof into which the pilot allowed them to 
go was upon the canal company. 

The fact that while being thus conducted through its canal by the 
canal company's pilot, the tug was allowed to strike an obstruction un- 
der water, of the above character and in the above location, raises a 
presumption of négligence on the canal company's part, and casts upon 
it the burden of accounting for the apparently unnecessary grounding. 
The same rule applies which has been applied in cases where a tug has 
undertaken to provide safe towage through a given channel, and has 
failed to get the tow safely through. It must excuse its failure to per- 
form its undertaking by showing that the failure was not caused by 
any obstruction in the channel which was or ought to hâve been known 
to its officer in control. Burr v. Knickerbocker, etc., Co., 132 Fed. 248, 
65 C. C. A. 554; The W. G. Mason, 142 Fed. 913, 74 C. C. A. 83; 
The Wyomissing, 228 Fed. 186, 142 C. C. A. 542 ; Great Lakes, etc., 
Co. V. Shenango, etc., Co., 238 Fed. 480, 485, 151 C. C. A. s 16; Great 
Lakes, etc., Co. v. American, etc., Co., 243 Fed. 849, 852, C. C. 

The canal company had taken cross-sections of the canal, by sound- 
ings upon lines across it at fixed stations 50 feet apart throughout its 
length, and thèse soundings had been repeated at regular intervais. 
The shoal and rocky peak had not been discovered by any of thèse 
soundings, because they happened to come between two of said fixed 
stations. It had also "swept" the 15-foot channel in the previous July, 
in search of obstructions therein, and had tried to "sweep" the slopes 
also, but without success, for want of a practical method of sweeping 
applicable to them. We are, nevertheless, of opinion that it has not 
excused its confessed ignorance of the existence of the obstruction 
which caused this accident. The évidence satisfies us, as it did the 
learned District Judge, that the obstruction was one not removed from 
the bottom, as it ought to hâve been, when the canal was dredged. 
The dredging, it is true, was donc, not by the company hère appellant, 
but by the Canal Construction Company, a différent corporation, un- 
der contract. The latter company was also made a défendant in this 
libel, but as against it the libel has been dismissed, the remaining par- 
ties thereupon stipulating that if either of said companies is liable for 
thèse damages, the présent appellant is alone liable. We agrée with the 
District Judge that those in charge of the construction company's 
dredges and shovels must hâve known that the obstruction which caus- 
ed the tug's injuries had not been removed when that part of the canal 
was dug; and this we consider sufficient to charge the canal company 
with knowledge that it was there when thèse vessels were admitted to 
use the canal. Its pilot ought, therefore, to hâve known and avoided 
the danger to them involved in its présence where it was ; and for fail- 
ure to avoid such danger due to his admitted want of such knowledge it 
cannot escape liability. We find no error, therefore, in the finding of 
the court below that the canal company was négligent in failing to dis- 
cover the obstruction and to mark or remove it. 
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We think it clear from the évidence that the sole cause of the acci- 
dent was the pilot's want of knowledge regarding the obstruction. He 
was trying, when it occurred, to get the vessels past a dredge anchored 
in the canal on its southerly side, so as to project into the limits of the 
15-foot channel and thus leave considerably less than its fuU width 
open at that point. Supposing, as he did, that there was no reason 
forbidding him to do so, and in order to keep thèse vessels at a safe 
distance from contact with the dredge, he permitted them to get near 
enough to the north bank to bring the tug far enough outside the limits 
of the 15-foot channel to strike the obstruction, which was, as has ap- 
peared, only a few feet outside said limits. 

We agrée with the conclusions of the District Court that the évi- 
dence shows neither failure on the tug's part to obey the pilot's orders 
regarding the course she was to steer, nor that she got outside the lim- 
its of the 15-foot channel and nearer the north bank because of such 
failure. 

The canal company's tug which was assisting in towing the appel- 
lee's tug and barge was preceding them at the time. One of the canal 
company's régulations required tugs navigating the canal with a tow 
astern to proceed only against the current. The same régulation also 
provided that if a tug was towing boats abreast, their total width must 
not exceed 40 feet. The total width of the appellee's tug and barge, 
which were abreast each other, as has been stated, was over 57 feet. 
The fact that its own pilot was in control, however, and could bave 
refused to proceed except in compliance with the above provisions, de- 
bars the canal company, in our opinion, from asserting noncompliance 
with its régulations as a défense. 

We find no error in the decree appealed from, ail the assignments of 
error being in effect disposed of by what has been said. 

The decree of the District Court is afhrmed, with interest, and the 
appellee recovers its costs of appeal. 



CAPITAL SAVINGS BANK & TRUST OO. v. INHABITANTS OF TOWN 

OF FRAMINGHAM. 

(Circuit Court of Appeals, First Circuit. November 5, 1917.) 

No. 1301. 

1. Municipal CoRPORATIO^'s <®=3!:k)S — Notes — Vauditt. 

The Inliabitants of a MassiK-luisctts towii voted tliat the treasurer 
should be authorized to borrow iu anticipation of taxes such sunis of 
money as might be needed, giving tlie note or notes of the town there- 
for, signed by the treasurer and countersigned by at least a majority of 
the selectmen. Kev. Laws Mass. c. 27, § C, déclares that cities and towns 
may by a majority vote incur debts for teinporary loans in anticipation 
of taxes for the municipal year for which such debts are incurred and 
expressly made payable therefrom by vote, and such loans shall be pay- 
able within one year after date incurred. Section 9 déclares that a 
City or town, which bas Incurred a debt witliiu the limitations as to 
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amount and tlme of payment prescrlbed, may Issue notes slgned by Its 
treasurer, and if Issued by a city cotinterslgned by Its mayor, or if issuea 
by a town conntersigned by a majoiity of its selectmen. St. Mass. 1904, 
c. 153, § 1, déclares that notes of a city issued under the provisions of 
Kev. l^aws, e. 27, fti, or section 10, niay or uiay uot bear Interest, and, 
if tliey do not bear interest they may be sold at such discount as the 
maker or its treasurer deems proper. The by-laws of the town declared 
that wlienever it should be necessary to exécute any deed conveying 
land, or any other instrument required to carry into effect the vote of 
the town, the same should be executed by the treasurer. lleld, that 
notes incurred for temporary loans under Rev. Laws Mass. e. 27, § 6, 
must, in view of section 9, be slgned by the treasurer and countersigned by 
the uiayor, or a majority of the selectmen, accordiug as they are city 
or town notes, and hence notes authorlzed by tlie vote of the town were 
invalid, both under the statutes and the vote, where not countersigned by 
a majority of the selectmen. 

2. Municipal Cokpobations ©=3908 — Notes — Vai^ioitt — EsTorrEU 

In such case, as the notes were not the notes of the town, beeause not 
countersigned by a majority of the selectmen, though forged signatures 
of the selectmen were appended, the town was not estopped, as against a 
boua flde holder, to deiiy a récital on the face of the notes thut they had 
been duly executed, which récitals preceded the signature of its treasurer, 
for the countersiguatures of the selectmen beiiig esseutial to the due exé- 
cution of the notes, it was thoir right auU duty to ascertain the nucossary 
précèdent facts and in conjunction witU the treasurer, if a certilication 
was to be made on the notes, to certify to those facts. 

3. Municipal Corporations «g^^iOOS — Notes — Estoppel. 

A récital ou the face of a note, miule by ihe ollicers of a municipallty 
charged with the duty of asccrtaijiing the existence of necessary facts 
précèdent to its valid issuanee, vvilL estop the municipality from showing 
the nonexistence of such facts against a bona lide holder. 

4. Municipal Cobpobations ®=»920 — Notes — Indobsemekt — Autiiop.iït of 

Officials. 

Negotiable Instmments Act (Rev. Laws Mass. c. 73) § 59, declaring that, 
where au instrument is drawQ or indorsed to a person as cashier or other 
fiscal oflicer of a bank or corporation, it is deeuied prima facie to be pay- 
able to the bfink or corporation, and mny l)e negothited either by the in- 
dorsement of the bank or corporation or indorsenient of the oflicer, has 
no application to municipal corporations, and does not authorize the 
treasurer of a town to indorse a note. 

5. Municipal Corporations <S=3920 — Officials — AurnoitiTY ov Treasueeb. 

A Massachusetts town treasurer has no gênerai authority to biud the 
town by bis indorsement of a note, having no power by virtue of his 
oflk-e to make the town responsible on commercial paper. 

6. Municipal Cobpobations <2;=î920 — Notes — Tbeasubeb — Implied Authou- 

ITY. 

Though It was customary for Massachusetts towns to make notes pay- 
able to the treasurer, and notes so made could not be put in circulation 
■without the indorsement of the treasurer, that practice dld not authorize 
a treasurer to indorse a note payable to his order, so as to blnd the 
town, the names of a majority of the selectmen who were required to 
countersign to glve the note valldity, having been forged, for such 
practice could not give the treasurer authority in excess of that conferred 
by statuts, and the indorsement would leave the notes merely as If 
the.v had been made payable to the municipality and indorsed in blank. 

In Error to the District Court of the United States for the District of 
Massachusetts ; Jas. M. Morton, Jr., Judge. 

^=3For other casea eee same toplc & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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Action by the Capital Savings Bank & Trust Company against the In- 
liabitants of the Town of Framingham. There was a judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

Charles F. Choate, Jr., of Boston, Mass. (Ralph A. Stewart, Edmund 
S. Kochersperger, of Boston, Mass., and Choate, Hall & Stewart, ail of 
Boston, Mass., on the brief), for plaintiff in error. 

Alfred Hemenway, of Boston, Mass. (l'rederic II. Hilton, of Fram- 
ingham, Mass., Thomas W. I^roctor, of Boston, Mass., Walter Adams, 
of So. Framingham, Mass., and Edwin li. Abbot, Jr., of Boston, Mass., 
on the brief), for défendant in error. 

Before DODGE, BINGIiAM, and JOHNSON, Circuit Judges. 

BINGHAM, Circuit Judge. This is a writ of error from a judgment 
of the United States District Court for Massachusetts in favor of the 
town of Framingham, a Massachusetts municipal corporation, in an ac- 
tion at law brought by the Capital Savings Bank & Trust Company, a 
Vermont corporation, seeking to charge the town as maker and in- 
dorser upon two promissory notes, one for $20,000, dated May 20, 1909, 
and payable to the order of its treasurer in one year from date, and 
the other for $25,000, dated June 10, 1909, also payable to the order 
of its treasurer in one year from date. Both notes bear the indorse- 
ment, "John B. Lombard, Treasurer, Town of Framingham." The 
form of the notes is the same ; they difïer simply in the amounts, dates 
and time of maturity, and the statement as to the total sum borrowed 
pursuant to a vote of the town, which in the note of May 20 is stated 
to be $80,000, and in that of June 10 to be $105,000. The note of May 
20 reads as f ollows : 

[First Page.] 

[Printed Seal of the Town of Pramlngliam.] 

Town Treasurer's Office. 
$20,000.00. Framingham, May 20, 1909. 

Tlie town of Framingham, in the county of Middle.sex and state of Massa- 
chusetts, for value rec-eived, promises to pay to the order of its treasurer 
twenty tliousand dollai-s, on the twentieth day of May, 1910, at Boston, Mass. 

This note is issucd by the town for it,s lawfnl uses, and was duly author- 
ized by a vote of the town duly i)assed by the voters présent and voting at a 
town meeting for the purpose, duly warnod and held. It is liereby certified 
that every requlrement crf law has been duly complied with in the issue hère- 
of, and that the del)t created hereby is within every lirait prescribed by law 
and bj' the votes of the town. 

In witness whereof, the sald town of Framingh.im has causod this note to 
be signed In its behalf by its treasurer, and countersigned by a majorlty of 
its selectmen, this twentieth day of May, 1909. 

The Town of Framingham, 

By John B. Lombard, Treasurer. 

Exempt from taxation in Massachusetts. 

We hereby countersign this note, and we also certify tliat this note is issued 
under authority of the above-descrihcd vote, and that it conforms to the 
requirements thereof, and that tlie total suni borrowed to date, under the 
said vote, iucludlng this note, is $80,000.00. William J. Walsh, 

Roger H. O'Brien, 
A Majorlty of the Selectmen of the Town of Framingham. 
[Impression of the Seal of the Town of Framingham] 
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[Second Page.] 

Pay to the order of the Capital Savings Bank and Trust Company of Mont- 
pelier, Vt. John B. Lombard, Treasiirer, 

Town of Frainlnf;ham. 
Pay to the order of any bank or banker for collection, to the cr'edit of 

The Capital Savings Bank & Trust Co., 

Montpelier, Vt. 
[Thlrd Page.] 

At a légal meeting of the inhabitants of the town of Framingham, duly 
warned as required by law, and held March 10, 1900, under the foUowlng 
article in the warrant for calling tlie same, to wit : 

Article 8. To see if the town will vote to authorize the town treasurer 
to borrow money teniporarily in anticipation of the taxes for the year 1009, 
and to give the note or notes of the town therefor, lix the limit to which the 
treasurer may borrow as aforesaid, pass any vote or take any action relative 
thereto, or to the subject-niatter of this article. 

Voted, that the town treasurer be authorlzed to borrow, in anticipation of 
taxes for the year 1909, such sums of money as may bo needed, from time 
to time, for the eurrent expenses of the town, not exceeding altogether onc 
hundred twenty thousand dollars, paying therefor tlie curreiit market rate of 
interest, giving the note or notes of the town therefor, signed by the treasurer 
and countersigned by at least a majority of the selectmeu, to be paid from 
the taxes to be raiscd in the year 1009, and said sums so borrowed are hereby 
expressly niade payable therefrom. And I further certify that John B. Lom- 
bard is treasurer of the town of Framingham, duly elected and fjualified. 

Frank E. Hemenway, Town Clerk. 

John B. I^ombard was treasurer of the town, and signed his name 
as treasurer at the end of the testimonium clause, as it appears on the 
above note. Wilham J. Walsh and Roger H. O'Brien were a majori- 
ty of the selectmen of the town, but their signatures upon the note were 
forged. The name of "John B. Lombard, Treasurer," appearing on 
the second page of the note, is his signature. The words "Pay to the 
order of the Capital Savings Bank & Trust Company of Montpelier, 
Vt.," were written by the président of the bank after it received the 
note, and bef ore it was sent to Boston for collection. Frank E. Hemen- 
way was the town clerk, and the name appearing on the third page of 
the note, at the end of the vote and certificate, is his signature. What 
has been stated as to the note of May 20 applies in every material re- 
spect to the note of June 10, except as above stated. 

The défense made as to both notes was that the countersignatures of 
William J. Walsh and Roger H. O'Brien were forged, and the jury so 
found. The plaintifï was a purcha;: - for value without notice of any 
def ect in the signatures, having purchased the notes from the American 
Banking Company, of Boston, before maturity. The town never re- 
ceived any considération for the notes. 

The questions raised by the assignments of error and relied upon by 
the plaintifï (plaintiiï in error) are : (1) Were the signatures of Walsh 
and O'Brien necessary to the due exécution of the notes ? (2) If their 
signatures were necessary, is the town estopped by the récitals appear- 
ing on the notes to show that the countersignatures of Walsh and 
O'Brien were forged, and that the notes were not duly executed? And 
(3) is the town bound as an indorser and warrantor of the genuine- 
ness of the signatures preceding the indorsement? 

[1] The plaintiff's contention as to the first question is that the coun- 
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tersignatures of the selectmen were not necessary to the due exécution 
of the notes. In support of this contention it calls attention to the pro- 
visions of chapter 27 of the Revised Laws of Massachusetts, and par- 
ticularly to section 6 of that chapter; to section 1 of chapter 153, Laws 
of Mass. 1904, and to article 9 of the by-laws of the town which was 
in force at the time the notes were given. 
Section 6, chapter 27, R. L. Mass., provides: 

"Cities and towns may by a majority vote incur debts for temporary loans 
in anticipation of taxes for the municipal year for wliicli siich debts are 
incurred and expressly niade payable tlierefrom by sucli vote. Such loans 
shall be payable within oue year after the date of their incurrence, and shall 
not be reckoned in determiuing the authorized liniit of indebteduess." 

The material portion of section 1, chapter 153, of the Laws of Mass. 
1904, provides : 

"Xotes of a clty or town issued under the provisions of section 6 or of sec- 
tion 10 of chapter 27 of the Revised hawa, may or niay not bear interest. If 
they do not bear interest they may be sold at such discount as the maker or 
its treasurer or otlier offlcer authorized to sell the same deems proper." 

Article 9 of the by-laws of the town reads as follows : 

"Whenever it shall be necessary to exécute any deed conveying land, or 
any other instrument re(iuired to carry into effect nny vote of the town, the 
same shall be executed by the treasurer in behalf of the town, unless the town 
shall vote otherwise." 

The def endant's contention is : That the notes were not duly execut- 
ed. That section 6 of said chapter simply authorizes cities and towns 
by majority vote to incur debts for temporary loans in anticipation of 
the taxes for the year in which the loans are made, and fixes the time 
within which such loans must be paid, and does not authorize, either 
expressly or by imphcation, the issuance of notes therefor. That au- 
thoritj' for issuing notes for debts so contracted is expressly provided 
for in section 9 of said chapter, which provides : 

"A city or town which has incurred a debt within the limitations as to 
amount and time of payment prescribed by f lils chapter may issue * * * 
notes * » * thcr(>for, properly denominatcd on the face thereof, signed by 
its treasurer and, if issued by a city, countersigned by its mayor, or if issued 
by a town, countersigned by a majority of its selectmen, wlth interest payable 
semiannually at such rate as It deems proper, and may sell said * * * 
notes, * * * at not less thaii par, at public or ijrivate sale, or may use 
the same in payment of such debts." 

And tliat section 1, chapter 153, above quoted, relates simply to notes 
of a city or town issued for debts incurred for temporary loans under 
the provisions of section 6 or section 10 of chapter 27 and the rate of 
interest to be paid therefor, and is not an authorization for the issu- 
ance of notes by a city or town. In support of its position it calls at- 
tention to Brown v. Newburyport, 209 Mass. 259, 95 N. E. 504, Ann. 
Cas. 1912B, 495, and Franklin Savings Bank v. Framingham, 212 Mass. 
92, 98 N. E. 925. In both of thèse cases the loans for which the notes 
were given were temporary loans made in anticipation of taxes under 
section 6, and in both it was held that such notes must be signed by the 
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treasurer and countersigned by the mayor or a majority of the select- 
men, as required by section 9". 

In regard to article 9 of the by-laws above quoted, the défendant says 
(1) that the words "or any other instrument," as used therein, do net 
relate to notes, but to instruments of the character of those previously 
mentioned in the article,; (2) that, if they do relate to notes and their 
exécution, the article is invalid as being in conflict with section 9 of 
chapter 27 of the R. L,. Mass. ; and (3) that if they do include notes, 
and the article is a valid by-law, the vote of the town under which the 
notes in question purport to hâve been executed expressly requires that 
they be signed by the treasurer and countersigned by at least a ma- 
jority of the selectmen, which is the same requirement as that contained 
in section 9 Oif the statute. 

The plaintiff's reply to this is that a debt incurred by a city or town 
under section 6 is not such a debt as is referred to by the language 
used in section 9 as being incurred "within the limitations as to amount 
and time of.payment prescribed by this chapter"; that the Court of 
Appeals for this circuit, in passing upon this question in the case of Cit- 
izens' Savings Bank v. City of Newburyport, 169 F-ed. 766, 768, 95 C. 
C. A. 232, held that section 9 related only to notes issued for the perma- 
nent indebtedness of a municipality and not to notes for temporary 
loans made under section 6. That case was decided in 1909, prior to 
the décisions of the Suprême Court of Massachusetts in the cases above 
referred to. The ruling by the Court of Appeals was not material to 
a détermination of the question whether the note there under considéra- 
tion was duly executed or not, for it was signed by the city treasurer 
and the mayor, in compKance with section 9, and consequently there 
could be no question as to its due exécution. The order or vote of the 
city council of Newburyport, authorizing a debt to be incurred by a loan 
in anticipation of taxes and then before the court, did not expressly re- 
quire that the note to. be given therefor should be signed by the mayor 
as well as the city treasurer, and the Court 'of Appeals evidently re- 
garded the order or vote as complying with the provisions of chapter 27, 
as construed by it ; but the Suprême Court of Massachusetts, in Brown 
V. Newburyport, supra, in considering this same order or vote, said : 

"The order itself was not strlctly in compliance with the statute, in that 
it dlcl not require tbe counfersigning of the note by the mayor. This, how- 
ever, was necessarily implied." 

And it had to be implied in order to render the order or vote valid 
f rom the viewpoint of the Massachusetts court, because, under its hold- 
ings, the city had no authority to' exécute notes except they were signed 
by the treasurer and countersigned by the mayor, as required by sec- 
tion 9. 

After giving due considération to the arguments of counsel, the con- 
flict, actual or apparent, between the above décision of this court and 
thp Massachusetts décisions, and the necessity for a uniform ruling 
upon the question, we are of the opinion that the fair and reasonable 
.meaning of the language of section 9, when read in connection with the 
other provisions of chapter 27, is that notes given for debts incurred for 
temporary loans under section 6 must be signed by the treasurer and 
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countersigned by the mayor or a majority of the selectmen, according 
as they are city or town notes. Loans made under the provisions of 
section 6 are expressly limited as to time of payment, and, being made 
in anticipation of the taxes of the municipal year in which the debt is 
incurred and payable therefrom, are impliedly, if not expressly, limited 
to an amount not exceeding the taxes for that year. Consequently, 
such loans fall within the language of section 9, and, this being so, notes 
issued therefor by the mnnicipality must be executed as there required. 
The notes in question, therefore, were not duly executed, either under 
the statute or the vote of the town. 

[2,3] The countcrsignatures of a majority of the selectmen being 
requisite to the due exécution of the notes, the next question is whether 
the town is estopped to deny the récitals on the face of the notes pre- 
ceding the signature of Lombard, the treasurer, and, if so, whether the 
language of the récitals is such as to fairly and reasonably give the 
plaintiff, who was a bona fide purchaser, to understand that the counter- 
signatures of Walsh and O'Brien were genuine; for, if the treasurer 
alone was authorized to certify to the récitals, and the language em- 
ployed in them fairly gave the plaintiff to understand that the signa- 
tures of the selectmen were genuine, the town would be estopped to 
show that they were not. Presidio County v. Noel-Bond Company, 
212 U. S. 58, 29 Sup. Ct. 237, .53 L. Ed. 402. 

It bas been many times held by the Suprême Court of the United 
States that a récital on the face of a note, made by the offîcers of a muni- 
cipality charged with the duty cf ascertaining the existence of neces- 
sary facts précèdent to its valid issuance, will estop the municipality 
from showing the nonexistence of those facts as against a bona fide 
holder of the note. Coloma v. Evans, 92 U. S. 484, 23 L. Ed. 579 ; 
Coler V. Cleburne, 131 U. S. 162, 9 Sup. Ct. 720, 33 I^. Ed. 146; An- 
thony v. County of Jasper, 101 U. S. 693, 25 L. Ed. 1005 ; Gunnison 
County V. Rolhns, 173 U. S. 255, 19 Sup. Ct. 390, 43 L. Ed. 689; 
Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760. 
And the question is whether tlie treasurer alone, under the statutes of 
Massachusetts and the vote of the town, was charged with the duty of 
ascertaining the necessary facts précèdent to the exécution and issuance 
of the notes, or whether, in view of the statutes and vote of the town, 
the certification of a majority of the selectmen also as to such facts was 
essential to work an estoppel against the town. As we hâve above 
pointed out, the notes were not the notes of the town, for the reason 
that they were not countersigned by a majority of the selectmen as re- 
quired by the vote of the town and the statutes of the state. The coun- 
tcrsignatures of the selectmen being essential to the due exécution of 
the notes, it was the right and duty of thèse officers to ascertain the 
necessary précèdent facts, and, in conjunction with the treasurer, if a 
certification was to< be made on the notes, to certify to those facts. 
This duty involved the exercise of discrétion and judgment on the part 
of the selectmen as well as the treasurer, and the selectmen never hav- 
ing been permitted to exercise the right of determining the existence 
or nonexistence of the facts, and never having certified to them, the 
town cannot be held to bave made a récital as to the valid exécution. 
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of the notes, which would be binding upon it. This was the conclusion 
reached by the Massachusetts court in considering a like question in 
Brown v. Newburyport and Franklin Savings Bank v. Framingham, 
supra, in both of which cases the provisions of the statute were the 
same as those hère under considération, while in one case the vote was 
the same, and in the other it was construed to mean the same. 

The plaintifï, however, says that it was held in Citizens' Savings 
Bank v. City of Newburyport, 169 Fed. 766, 95 C. C. A. 232, that the 
certificate of the treasurer alone was sufficient to bind the town. But 
in that case it is to be remembered that the court was of the opinion 
that the town was authorized, under section 6, chapter 27, R. L. Mass., 
to issue notes signed by the treasurer alone, and that, inasmuch as the 
ordinance or vote of the city council did not expressly provide that the 
note should be countersigned by the mayor, although it was in fact so 
countersigned, the treasurer alone had the right and was charged with 
the duty of ascertaining the necessary facts précèdent to certification, 
and, having certified to those facts in a written statement accompanying 
the note, the authority under the statute and vote of the city was proper- 
ly exercised and the city estopped. But, as we hâve held that the con- 
struction there placed upon section 6 is erroneous, the conclusion is 
inévitable that the récitals in the notes in question are not binding upon 
the town. 

[4] It remains to be considered whether the town under the cir- 
cumstances of this case is bound as an indorser and warranter of the 
genuineness of the signatures preceding the indorsement. As to this 
question, the plaintiff's contention is (1) that under the Negotiable In- 
struments Law as found in chapter 121, R. L. Mass., the défendant 
municipality was bound as a warranter ; and (2) that, if the Negotiable 
Instruments Law does not apply to negotiable instruments of a munici- 
pal corporation, it is bound as a warranter under the law merchant. 

As to the Negotiable Instruments Act, the Suprême Court of Massa- 
chusetts has held that it confers no authority upon a town treasurer to 
impose upon his town the liability of an indorser, and that the word 
"corporation," as nsed in Revised Laws, chapter Ti, section 59, of that 
act, does not include cities and towns. Franklin Savings Bank v. 
Framingham, 212 Mass. 92, 95, 98 N. E. 925. We see no reason to 
question the correctness of this holding. 

[5] It was also held in that case that a town treasurer has no gêner- 
ai authority to bind a town by his indorsement of a note; that "his 
authority to impose a financial obligation by way of incurring indebted- 
ness is strictly limited by the statute" ; and that he has "no power by 
virtue of his office a? treasurer to make the town a responsible party on 
commercial paper." 

[6] But the plaintifï contends that, inasmuch as the statutes of the 
state and the vote of the town did not prescribe the form of note, and 
it was customary for Massachusetts towns to make notes payable to the 
treasurer, and notes so made could not be put in circulation without 
the indorsement of the town or treasurer, from the necessity of the 
case Lombard had implied authority to make the indorsement and 
bind the town as a warranter of the genuineness of prior signatures. 
But this question was disposcd of in Citizens' Savings Bank v. City 
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of Newburyport, supra, where the note was of like form and similarly 
indorsed. It was there said : 

"Although, under some circumstances, with such a signature it mlght 
be that Felker [the clty treasurer] was personally liable on the notes, yet It 
Is plaln hts name was used only to give the notes currency; and it Is settled 
In the fédéral courts that his indorseuient has no other effect. Falk v. 
Moebs, 127 V. H. 597, 8 Sup. Ct. 1319, ;!2 I>. Ed. 200. ïherefore the notes in 
suit were in substance the same as though they had been made payable to 
the City of Newburyport in terms, and indorsed by it in blank before they 
were negotiated. By the law merehant this makes them notes payable to 
bearer, which pass by dellvery without any indorsement or any form of as- 
signment." 

As we understand this, it means that the instrument, until the indorse- 
ment v/as placed upon it, was not a note, and the indorsement simply 
perf ected its exécution ; for to give it any other effect would be in con- 
travention of the statutes of the state, and to confer upon the treasurer 
an authority which he did not possess. Furthermore, if it could be 
said that from the necessity of the case the treasurer has implied au- 
thority to indorse a note made in this form, still the necessity and con- 
séquent right to exercise such authority would not arise until a note so 
drawn was duly executed by the treasurer and the selectmen in com- 
pliance with the statutes of tiie state and the vote of the town, which is 
not the case hère. 

The décision in Warren-Scharf Asphalt Paving Co. v. Commercial 
National Bank, 97 Fed. 181, 38 C. C. A. 108, on which the plaintiff 
relies, is not applicable to the facts in this case. There England, the 
party who indorsed the check, had express authority to indorse and 
sign checks for the Warren-Scharf Company. 

The judgment of the District Court is affirmed, with interest, and the 
défendant in error recovers its costs in this court 



UNION PAO. R. CO. V. STAS (two cases). 

(Circuit Court of Appeals, Eighth Circuit. November 2, 1917.) 

Nos. 4810, 4811. 

1. Tbiai. <S=o4 — Practicb — Statutb — "Cases in Equitt." 

Under Judicial Code (Act March 3, 1911, e. 231) § 274b, as added by 
Act March 3, 1915, c. 90, 38 Stat. 956 (Comp. St. 1810, § 1251b), de- 
claring that in ail actions at law équitable défenses mny be interpos- 
ed by answer, plea, or replication, without the necessity of fillng a bill, 
équitable relief may he granted in an action at law, but, in view of 
Coust. art. 3, S 2, declaring that the judicial power shall extend to ail 
cases in law and equity, the act did not in any way, except as to procé- 
dure, change the essential distinction between law and equity, cases in 
equity being those which in the jurisprudence of England were so called, 
as contradlstinguished from cases at common law at the time of the 
framing of the Constitution ; and hence, when équitable relief is asked in 
an action at law, the case for équitable relief should be trled as a case 
in equity and flrst disposed of before proceedlng in the action at law. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Equity Case.] 

^=>Foi other cases see same topic & KEY-NUMB£ÎR in ail Key-Numbered Olgests & Indexes 
246 F.— 36 
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2. Caxcellation or Instruments <©=>32 — Setting Aside Release— Equita- 

ble Pboceeding. 

A proeeecUng to rescind a reloase on tlie ground tliat it was obtained 
thi'OLigh fraud Is essentially an équitable proeeediug. 

3. ÏKiAL <S=>3 — Peocekdings — Submission of Issues to Jubt. 

In an action for damages t'or Personal injuries, wliere défendant set 
up a release, wliicli plaintiff attacked as liaving been procured by fraud, 
it is impropei-, though équitable relief is allowed in an action at law, 
for tlie court to submit tlie question of fraud to the same jury trylng 
tbe action for damages, even though the question of fraud uiay be sub- 
mitted to a jury for an advisory verdict. 

4. Appeal and Erbor <S=:=>10iG(4) — Rbview — IlARsn.Ess Erboe. 

In an action at law for damages for Personal injuries, where défendant 
set up a release. vvhich plaintiff attacked as haviug been procured by 
fraud, the submission to the jui'y trylng the action at law of the question 
of fraud for an advisory verdict to the court sittlng as a chancellor was 
prejudicial error, for the jury uiight well hnve been swayed in tlielr de- 
tonoinatlon of the question of fraud by sympathy for plaintiff's in- 
juries; the jury having been infonned by the instructions that there 
could be no recovery until the release was set aside. 

5. Appeal and Ebkok ^©=51043(1) — IlAiniLESS Ebrok. 

An error in procédure cannot be troated as harmless, on the theory 
that the JLidgment was just, where the error was such that the trial was 
iiot according to due pi'occss of law. 

6. Appeal and Errob <S>=>3 — Review — Mode of Review. 

Under Act Sept. G, 19i(>, c. 448, .§ 4, :)<J Stat. 727 (Comp. St. 1916, § 
1640a), decliiring that no court hiiviug power to review a judgment or 
decree rendered or passed by another shall disniiss a writ of error solely 
because an ajipeal should bave b.een tal;en, or dismiss an appeal solely 
because a writ of error should ha^'o bsen sued eut, it is immaterial 
whether the metliod of review of actions r.t liiw where équitable défenses', 
are interposcd, pursuiiiit to Judicial Code, § 274b (section 1251b), are 
brought by appeal or writ of error. 

In Error to' and Appeal f rom the District Court of the United States 
for the District of Colorado ; Robert E. Eewis, Judge. 

Action by James Syas against the Union Pacific Railroad Company. 
There was a judgment for plaintiff, and défendant brings error and 
appeals, Reversed and remanded, with directions. 

John Q. Dier, of Denver, Colo. (N. H. Eoomis, of Omaha, Neb., and 
C. C. Dorsey and R. L,. Stearns, both of Denver, Colo., on the brief), 
for plaintiff in error and appellant. 

Omar E. Garwood, of Denver, Colo. (William W. Garwood and 
George O. Marrs, both of Denver, Colo., on the brief), for défendant in 
error and appellee. 

Before CARUAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CAREAND, Circuit Judge. James Syas, hereafter called plaintiff, 
commenced this action to recover of the railroad company, hereafter 
called défendant, damages for personal injuries received by him 
through the alleged négligence of the défendant. Among other dé- 
fenses pleaded by the défendant was a release and satisfaction executed 

.i®=5For other cases see same toplo & KBY-NUMBBR la aU Key-Numberea Digests & Indexes 
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by the plaintiff of ail claims for damages growing out of personal in- 
juries received. In his reply to this défense the plaintiff alleged: 

"With référence to the allégations contained in the fifth affirmative défense 
of said answer, this plaintiff says: He dénies tliat on or about tlie 5th day 
of Mareh, 1915, or at any other time, lie made any settlement of tiis clalm 
against the défendant, or tliat he made, executed, or delivered to the défend- 
ant any valid written release in fuli settlement or discharge of his claiui, or 
at ail, and dénies tliat he ever released or discharged the défendant of any 
claims or demands wliatsoever, either on account of said accident or other- 
wise; and he dénies that the defendant's llability for said accident has in 
any way been extinguished, bnt, on the contrary, lie avers that tlie défendant 
fraudulently, and with intent to deprive the plaintifC of his légal remédies on 
account of said accident, took advantage of tlie plaintiff when lie was sufCering 
from his injuries, and wlien he was siclv and in great distress of body and 
mind, and wrongfully and fraudulently promised and assured the plaintiff, 
and gave plaintilï to understand, that if he would sign a certain paper, the 
contents of whieh were and are to him uulînown, but wliieh he is informed 
and believes, and so avers, is substantially tlie same as that set out in the 
fifth défense of defendant's answer, the défendant would give him lucrative 
employinent for the remainder of his life, in which eniploynient he could 
earn a livelihood, and at the time of signing said paper the defendant's claim 
agent positively stated to the plaintifC that tlie signing of said paper was a 
mère formality, and that the défendant eompany would, without fail, give 
him regular employment in which he could earn a liveliliood, and he signed 
said paper relying upoii such assurances, and believing that the défendant 
would not fail to give him eniploynient froni \A'hich he could earn a liveli- 
hood, and it was not until sonie time tliereafter that plaintiff learned that 
the défendant never intended to give any employment, or to euablo him to 
earn a liveliliood from any employment witli tlie défendant. Plaintilï ad- 
mits that he received the considération mentioued iu said instrument, but 
he avers that the same was wliolly inndeciuate and unconscionable, and was 
given to plaintiff only for actual expeuses iucurred in the treatment and care 
of his injuries." 

On the filing of the reply connsel for défendant petitioned the court 
that ail issues both of lavv and fact arising out of the pleadings with réf- 
érence to the release should be heard and determined upon the equity 
side of the court prior tO' the trial of the other issues in the case arising 
on the complaint, answer, and reply. This pétition was denied, and an 
exception allowed. The case subsequently came on for trial, and coun- 
sel for défendant again at the opening of the trial requested that the 
court, sitting as a chancellor, détermine the equity issues raised by 
the pleadings with référence tO' the release prior to the trial of the case 
at law for damages. This request was refused, and an exception al- 
lowed. The case was then tried to the court sitting with a jury upon 
ail the issues made by the pleadings, both légal and équitable. After 
the close of ail the évidence counsel for défendant fîled a written re- 
quest that the court sitting as a court of chancery make findings of fact 
and law, and enter a decree thereon disposing of the issues raised by 
the pleadings in relation to the release, in f avor of the défendant ; said 
request being accompanied by spécifie findings. This request does not 
seem to hâve been formally ruled upon, except by the court submitting 
the équitable issues to the jury. The court, in charging the jury, among 
other things said : 

"Now, the défendant insists that that raises an équitable issue — the question 
as to whether or not the release is voidable for fraud — to be tried only by 
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the court, and In that the court at the request of the défendant nc(ïuies:'(v-; ; 
but it bas a right to présent to you for its guidance as advisory to tlie comt 
only that Issue, and take Irom you your verdict on that issue, and tlierefore 
this case présents itself to you, as it will be submitted to you by tlw^ court, 
in a double aspect — that is, there are two issues. The flrst, the valldity or 
invalidity of that release, and that you must détermine flrst ; and if that ]-e- 
lease is held valid and bindlng and, was not obtained by fraud, as the plaiu- 
tlfC claims, that is the end of this case — he cannot recover. If, on the other 
hand, as already said to you, it should be determined by the court tliat tliat 
release was obtained by fraud on the part of White, the agent who got it, theu 
it does not stand in the way of his right to recover damages hère ; it will be 
set aside, and you can then conslder whether or not, and how niuch, he is 
entitled to recover in the way of damages ; and thus on the flrst issue, on 
which I take your verdict as advisory to the court, there will be submitted 
to you two forms of verdict, one of which is in this language: 'We, the jury, 
•on our oath do say we flnd that no fraudaient représentations or promises 
were made by défendant wliich iuduced him to agrée to and sign the release 
offered in évidence.' If you should so flnd he cannot recover, I take it that 
you will then sign a verdict in favor of the défendant, the form of which is 
attached to this same verdict: 'We, the jury, flnd the issues in favor of the 
défendant.' On the other hand, if ou that issue you should find to the con- 
trary, you will use this form of verdict: 'We, the jury, on our oath do say we 
flnd that plaintiff was induced to exécute the written release, offered in évi- 
dence, by fraudaient représentations and promises made to plaintiflf by the 
witness White; that said représentations and promises were material, were 
believed and relied on by the plaintifl:, and induced the plaintiff to sign the 
release; and that he would not hâve agreed to and sigued said release but 
for his belief and reliance on said représentations and promises.' If you find 
that verdict, I assume, necessarily, that you will then flnd in favor of the 
plaintiff on the question of damages. You may or you may not, but that we 
will consider later. In that eveut there is a form of verdict in favor of the 
plaintiff. Insert the aniount of damages which you décide, If you flnd in his 
favor, that he should recover. * • « 

"Counsel for plaintiff has said In his argument that, if you flnd for the 
plaintiff, you will deduct from the gross sum, which you flnd constituted 
damages, the $750 which he has already received. You are instructed, on 
account of the request of the défendant that the équitable feature of this 
case be kept separate from the law feature, not to do that. If the release is 
held to be fraudulent, and judgment entered in the records of the court setting 
it aside for that reason, that judgment will provide that the plaintiff must 
pay back that $750 to the défendant. If you find a verdict in his favor, for 
instance, $5,000, he will hâve a judgment for Ç5,0OO, and then the ifû.OOO judg- 
ment in his behalf will he satisfled to the extent of .$750 in behalf of the de- 
fendant. So, if you flnd for the plaintiff, you will state in your verdict the 
fuU amount, regardless of the $750 which he has received, that in your judg- 
ment, under the évidence in this case, you belleve he is entitled to recover." 

Counsel for défendant, after the charge was given, again excepted to 
the refusai of the court to try the équitable issues as requested. The 
jury returned two verdicts, as foUows : 

"We, the jury, on our oath do say we find that the plaintiff was induced to 
exécute the written release, offered in évidence, by fraudulent représentations 
.and promises made to plaintiff by the witness White ; that said représentations 
and promises were material, were believed and relied on by the plaintiff, and 
induced the plaintiff to sign the release; and that he would not hâve agreed 
to and signed said release but for his belief in and reliance on said représen- 
tations and promises." 

"We, the jury in the above-entitled case, upon our oath do say we find the 
issues hereln joined in favor of the plaintiff, and assess his damages at the 
sum of ($7,500.00) seveu thousand flve hundred dollars." 



UNION PAC. E. CO. V. SYAS 5G5 

Upon which verdicts the following jndgment was rendered: 

"And therenpon the court, sitting as a chancellor, adopts as Its findings the 
flnding of facts ruade by the jui'y as to the fraudiitent représentations and 
promises niade to plaintiff by whlch he was indueed to sign tlie release and 
settlement of date March 5, 1915, and set up as a fitth défense in the answer 
herein, and flnds that said release and settlement was fraudulently obtained 
as alleged and pleaded in the reply to said answer. 

"Wherefore it is considered by tho court that the release and settlement 
made, executed, and delivered by the plaintiff to défendant cm the 5th day of 
March, A. D. 191.5, nnder and by which the plaintiff accepted the sum of 
seven hundred and tifty dollars ($7.50.00) in full satisfaction of his claim for 
damages against the défendant, sued upon in his complaint herein, be, and 
the same is hereby, vacated, set aside and for naught held; but upon the con- 
dition, neverthcless. that tlie i)lalntifE pay to the défendant the said sum of 
seven hundred and tifty dollars ($750.00), together with interest thereon at the 
rate of 8 per cent, per annum from the 5th day of March, A. D. 1915 — said 
paynient, however, to be made by crediting the défendant with said sum and 
interest on its payment of the judgment herein rendered against it for the 
damages assesscd to the plaintiff for the Injuries by him sustained. 

"It is further considered by the court, upon the verdict of the ,iury herein, 
that the ))laintif£ do liavo and recover of and from the défendant the sum of 
seven thousand five hundred dollars ($7,500.00), his damages by him sustained 
by occasion of the ]>remises in his complaint herein set forth and alleged in 
form aforesaid assessed, together with his costs by him in this behalf laid 
out and expended, to be taxed, and hâve exécution therefor." 

The défendant has brought the case hère both by writ of error and 
appeal. 

[1] The State of the pleadings below, so far as they mingle légal and 
équitable issues, is justified no doubt by section 274b of the Judicial 
Code (Act March 3, 1915, c. 90, 38 Stat. 956 [Comp. St. 1916, § 1251b]), 
which is in thèse words : 

"That in ail actions at law équitable défenses may be intorposed by answer, 
plea, or replication without the necessity of filing a bill on the equity side 
of the court. The défendant shall hâve the same rights in such case as if he 
had filed a bill embodying the défense of seeking the relief prayed for in 
such answer or plea. Equitable relief rcspecting the subject-matter of the 
suit may thus be obtained by answer or plea. In case affirmative relief is 
prayed in snch answer or plea, tlie plaintiff sball file a replication. Review 
of the .ludgment or decree entered in such case shall be regulated by rule of 
court. Whether such review be sought by writ of error or by appeal the ap- 
pellate court shall hâve full jiower to render sucli judgment upon the records 
as law and justice shall require." 

This statute brings into the fédéral courts the procédure that has 
long prevailed in many of the states where Codes of Civil Procédure 
hâve been adopted. The statute is intended to prevent a circuity of ac- 
tion by allowing the rights of either party to an action at law, whether 
légal or équitable, in respect to one subject-matter, to be determined 
in one action ; but, while the statute permits the granting of équitable 
relief in an action at law, Congress did not intend, in our opinion, to 
change in any way, except as to procédure, the essential distinction be- 
tween law and equity. Kasey v. Gallagher, 20 Wall. 670, 22 L. Ed. 
452, and Quinby v. Conlan, 104 U. S. 420, 26 h. Ed. 800. Congress 
legislated with full knowledge of the grant of jurisdiction contained in 
section 2 of article 3 of the Constitution, to the efïect that "the judicial 
power shall extend to ail cases, in law and equity." The Suprême 
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Court has décidée! that the words "cases in equity" mean those cases 
which in the jurisprudence of England were so called as contradistin- 
guished from cases at common law at the time of the framing of the 
Constitution. Robinson v. Campbell, 3 Wheat. 212, 4 h- Ed. 372; 
United States v. Howland, 4 Wheat. 108, 4 L. Ed. 526; Parsons v. 
Bedford, 3 Pet. 433, 7 L. Ed. 732; Bennett v. Butterworth, 11 ITow. 
669, 13 L. Ed. 859; Fenn v. Holme, 21 How. 481, 16 E. Ed. 198. 
Theref ore it will not be presumed that Congress intended to make any 
serious change in the constitutional classification, even if it could do so. 
Heine v. Levée Commissioners, 19 Wall. 655, 22 L. Ed. 223. More- 
over, the law in terms préserves the distinction by declaring: 

"Equitable relief respectlnç the subject-matter of the suit may thus be 
obtained by answer or plea." 

We are clearly of the opinion that, ythen équitable relief is asked in 
an action at law under the statute above quoted, the case for équitable 
relief should be tried as a case in equity, and that the great weight of 
authority is in favor of the practice of trying the case in equity first,. 
for this practice serves to keep the équitable matter distinct, and to pre- 
vent wliat must otherwise f requently ensue — confusion and embarrass- 
ment in the progress of the action. Thayer v. White, 3 Cal. 228; Les- 
trade v. Barth, 19 Cal. 671 ; Basey v. Gallagher, supra ; Ouinby v. Con- 
lan, supra; Bohall v. Dilla, 114 U. S. 47, 5 Sup. Ct. 782729 L. Ed. 61 ; 
Cornélius v. Kessel, 128 U. S. 456, 9 Sup. Ct. 122, 32 L. Ed. 482; 
Arguello v. Edinger, 10 Cal. 150; Estrada v. Murphy, 19 Cal. 248; 
Weber v. Marshall, 19 Cal. 447; Swasey v. Adair, 88 Cal. 179, 25 Pac. 
1119; Rosierz v. Van Dam, 16 lowa, 175; Van Orman v. Spafïord, 
16 lowa, 186; Allen v. Logan, 96 Mo. 591, 10 S. W. 149; Peterson v. 
Philadelphia Mortgage & Trust Co^, 33 Wash. 464, 74 Pac. 585 ; Ho- 
taling v. Bank, 55 Neb. 5, 75 N. W. 242; Arnett v. Smith, 11 N. D. 
55, 88 N. W. 1037; Hancock v. Blackwell, 139 Mo. 440, 41 S. W. 205; 
7 Enc. Pleading and Practice, 810, 811. 

The case of Hancock v. Pdackwell, supra, is quite in point. The 
suit was for slander. The défendant pleaded a written release. Plain- 
tiff admitted the exécution of the release, but alleged the same had been 
procured from hcr through fraud. When the case was called for 
trial the défendant demanded that the issues on the release be first 
tried and determined by the court, which the court refused to do, and 
proceeded to try the case with a jury. The trial resulted in a verdict 
and judgment in favor of the plaintifif. The Suprême Court of Missou- 
ri, in reversing the case for the refusai of the trial court to try the 
équitable issues with référence to the validity of the release, said : 

"In sueh clrcumstances the issue of fraud should be tried by the court ; and 
the évidence in order to justify setting aside the release should be clear and 
satisfactory, 'such as will preponderate over presumption or évidence on the 
other side.' 1 Bigelow on the Law of Frauds, p. 123. By proceedlng tliis 
vvîiy the burden of proof rests on the plaintiff to establish the fraud by clear 
and satisfactory évidence, while in trying such an issue before a jury a 
prépondérance of évidence is only requlred to set aside the release. The plain- 
tiff should not, under the clrcumstances, be ptrmitted to ignore the release, 
and prosecute her action at law, without first having the release set aside by 
a proeeeding in equity for that purpose, either by original bill or, as the offer 
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to refimcl thr nioney was made befove tlie commencement of this suit, by 
ameiKling lier pétition so as to embrace a couut tor that purpose." 

[2] The proceeding to rescind the release in this case, whether by 
original bill or as permitted by the statute, was cssentially an équitable 
proceeding. U. P. R. R. Co. v. Harris, 63 Fed. 800-803, 12 C. C. A. 
598; Pacific Mutual Life Insurance Co. v. Webb, 157 Fed. 155, 84 C. 
C. A. 603, 13 Ann. Cas. 752; U. P. R. R. Co. v. Whitney, 198 Fed. 
784-788, 117 C. C. A. 392; Standard Corporation v. Evans, 205 Fed. 
1, 125 C. C. A. 1. Justice Field, when a member of the Suprême 
Court of California, wrote many of the California décisions cited, and 
again announced the same views in two of the cases cited from the 
Suprême Court of the United States, which, of course, are controUing 
so far as this court is concerned. 

[3] In the case bcfore us, and ail others like it, where it appears that 
no damages can be recovered until the release is ont of the way, or- 
derly procédure and a due regard for the rights of the parties demands 
that the équitable issues should be first tried by the court sitting as a 
court of equity. It is true the chancellor may take the advice of a 
jury, but in such cases the issues to be passcd upon by the jury should 
be carefully framcd; and the jury, should not be the one ..which also 
tries the action at law, as the désire of the jury to render a verdict in 
the law action in favor of plaintifï or défendant maj- so cloud their 
judgment as to render their advice unsafe to foUow. We are of the 
opinion that the failure of the trial court to try the équitable issues 
raised by the pleadings as a court of equity prior to the trial of the ac- 
tion for damages, as requested by counsel for the défendant, was 
prejudicial error, in view of the character of the évidence and the 
charge of the court. 

[4] The plaintiff was seriously injured, and the same jury which the 
court had impaneled to advise it with référence to the issues in regard 
to the release was also to say whether the plaintiff sliould recover dam- 
ages from the défendant. The nature of plaintiff 's injuries, as is 
usus.l in such cases, was such as to excite the sympathy of the average 
man. In this condition of the case the jury were told by the court 
that they could not return a verdict in favor of the plaintiff in the ac- 
tion for damages until the release was ont of the way ; that they must 
pass upon the validity of the release before proceeding to the action for 
damages, but at the same time they were also in efïect told that the 
$750, which the plaintiff was obliged to return to the défendant, in 
order to bave the release set aside, could be obtained by rendering a 
verdict against it for damages in the law action. This instruction for 
ail practical purposes permitted the jury to find a verdict against the 
défendant in the case for damages, in order that money might be ob- 
tained to pay to the défendant the $750 required to be paid to it before 
the release could be avoided. It would seem that a duty was imposed 
upon the jury by the court that was impossible in the nature of things 
for it to perform, and at the same time follow the court's charge in 
other respects. But, whatever may be said, this was not the trial in 
a court of equity of the équitable issues to which the défendant was en- 
titled and which it demanded. The trial court was of the opinion that 
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lie had tried the équitable issues as a chancellor, using the verdict of the 
jury on those issues as merely advisory. The trouble with this view 
of the case is that the trial court adopted the finding of the jury upon 
the équitable issues as its own. 

[5, 6] Counsel for plaiiitiff urges that the judgment rendered was 
just, and ought not to be reversed for error in procédure, if any. But 
no judgment is just, if not obtained by due process of law ; otherwise, 
courts could enter judgments vvithout trial. This court has not yet 
adopted any rule as to how cases under section 274b of the Judicial 
Code shall be reviewed, but under section 4 of an act to aniend the 
Judicial Code, approved September 6, 1916 (chapter 448, First Session, 
64th Congress, page 726 [Comp. St. 1916, § 1649a]), and under said 
section 274b it would seem to be immaterial whether the case was 
brought hère by appeal or vvrit of error. 

We are satisfied, however, that we ought not to' revievv the errors 
of law, properly assigned, arising in the case for the trial of damages, 
or to try de novo the équitable issues raised by the pleadings, until 
a trial is had below in conf ormity to what we believe to be the proper 
practice. We are further of the opinion that the défendant was prej- 
udiced in regard to both the équitable issues and the légal issues by 
the manner in which the case was tried. We therefore reverse the 
judgment below as to the équitable issues, and also the judgment for 
damages, and remand the case, with instructions to proceed therein in 
conformity to the views expressed in this opinion. 
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(Circuit Court of Appeals, Fiftli Circuit. October 29, 1917. Dissenting Opinion 

November 28, 1917.) 

No. 3084. 

1. Ckiminai, Law <S=s>1159(1) — Appeal — Review — Verdict. 

Wliere there was sufflcient évidence to take a case to tlie jury, tlie ver- 
dict caujiot be reviewed. 

2. PosT Office ©=50 — Offenses — Altération of Moneï Obdeb — Question 

FOB Jury. 

In a prosecution for altering a postal money order in violation of Peual 
Code (Act Marcli 4, 1909, c. 821) § 218, 35 Stat. 1131 (Comp. St. 1910, § 
10388), évidence held suflicient to carry ttie case to the jury. 

3. PosT Office <g=>27 — Altering Money Order — Principals. 

One wlio Icnowingly aided or assisted another or others to alter a money 
order. by raising it from $1 to $21, in violation of Pénal Code, § 218 (Comp. 
St. 1916, § 10388), may, under the direct provisions of section 332 (section 
10500), be convicted as a principal. 

4. Ceiminal Lavt iS=»36y(15) — Trial — Evidence of Otiieb Offense. 

In a prosecution for altering a postal money order, vvhere accused 
elaimed that the order was not issued to him and that he was not at the 
place of issuance at that time, testimony by the agent of an express Com- 
pany, at the City where the order was issued, that he recollected seeing 
accused at that place on the day the order was issued, beeause a few days 
after he was ealled to testify agalnst accused for raising an express 
money order, is not objectionable, beeause referrlng to another prosecution 
agalnst accused ; the évidence being admissible as ground of identification. 

(g^^sFor otlier cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digeyts & Indexes 
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5. Crimixal Law iS=>10-13(.'})—Appeal— Réception of Evidence— Objections. 

In sucli case. iU'cused cannot comi)lain in the appellate court on the 
ground that the language of the witness implied he was guilty of tlie 
charge of raising the express money order, where the objection was not 
made on that theory. 

6. Cbiminal Law <©=»11(J9(2) — Harmless Ekiîor — Admission of Evidence. 

The erroneous admission of imijroper évidence is cured, where défend- 
ant subsoquently introduced évidence to tlie same elïcct. 

7. Ceiminal Law <®=>3G3 — Evidence — Res Gest.-e. 

In a prosecntion for altering a postal nioney order, the application on 
which the money order was issned is admissible as part of the res gestœ. 

8. Propeuty <S=39 — Peesumptions — Ownersiiip — I'ossession. 

Possession of au article mises a prima facie iiresuniptiou of ownership, 

9. Cbiminal Law <S=in.O — rEESOMPTioNS of Ownership. 

In a prosecution for raising a postal nioney ordert, where it was desired 
for purposos of comparisou of handwriting, a notebook taken from tlie 
possession of accusecl, who surrendered it without denying ownership, is 
presumptively accused's propertj'; the jury from such facts being war- 
ranted in inferring ownership. 

10. Cri.minal Law (S::=57:>7 — Ownership — Jury Question. 

Where accused deiiied ownership of a notebook taken from his posses- 
sion, the question, in view of the presumption of ownership arising, is 
for the jury. 

11. PosT Office ®=>4(1 — Altering Money Order — Evidence — Admissibility. 

In a prosecntion for altering a jiostal money order issued at Maoon on 
Saturday, December 26th. where accused denied tliat tlie order was issued 
to hini, or that he was in Maçon on that day, an eutry in a notebook taken 
from his possession, "Macou 45 Sat. 12/26," was at least slight évidence 
that accused was in Maçon on the day the order was issued. 

12. Ceiminal IjAW ©=3491(2) — Opinion Evidence — Compaeison of Hand- 

writing s. 

Ender Act Cong. Feb. 26, 1913, c. 79, 37 Stat. 683 (Comp. St. 1916, § 
1471), providing that, in any proceeding where the genuineness of the 
handwriting of a person may be involved, auy admitted or approved hand- 
writing of sucli person sliall be compétent évidence as a basis of compari- 
son, proof of the genuineness of the handwriting admitted as a basls of 
comparisou may be made either directly or by inference ; hence, In a 
prosecution for altering a postal money order, where accused claimed 
that the order was not issued to him and that he did not alter it, a note- 
book containiug eutries of a Personal nature, taken from accused's pos- 
session, is adinissilile as a basis of comparisou of handwriting, though 
accused denied that the book was his. 

13. Ceiminal Law ®=>4!)1(1) — Evidence — Comparison of Handwriting. 

In a prosecution for altering a postal nioney order, accused claimed that 
the order was not issued to him, but was issued to one B., who emp!o.ved 
accused and W., the payée, and that the postal order and express order 
were sent to accused and W. Iiy B. A mémorandum book, taken from 
accused's jiossession and containiug eutries, was offered as a basis of 
comparisou of liandwriting on the question of who signed the application. 
llcUl tliat. though accused claimed the book belonged to B., yet, as accused 
could lie convicted as a principal if he knowingly assisted others to raise 
the order, the book was properly received in évidence. 

14. Criminal Law i®=3444 — Hocumentary Evidence — Authentication. 

In a criminal prosecution, a letter and mémorandum book, both of 
which accused admitted having seen before, w(!re properly received in 
évidence against him, though he claimed tliey belonged to j-iotber, where 
the otficcr arresting him testiiied that on the nioruing atter the arrest 
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tlie officer In charge of the patrol wagon whicli took accnsprt to jall (3e- 
llverecl tlie same to lilm ; it appeàrlng that the owuers of the book aud 
letter were never in custody. 

Batts, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the Northern 
District of Georgia ; William T. Newman, Judge. 

Albert H. Dean was convicted of having altered a postal money order, 
in violation of Pénal Code, § 218 (Comp. St. 1916, § 10388), and he 
brings error. Afïirmed. 

Harrison Jones and Stiles Hopkins, both of Atlanta, Ga., for plain- 
tiff in error. 

Hooper Alexander, U. S. Atty., and W. Paul Carpenter, Asst. U. S- 
x\tty., both of Atlanta, Ga. 

Before WAEKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The plaintiff in error was convicted in the 
District Court for a violation of section 218 of the Pénal Code, in hav- 
ing altered a postal money order, issued at Maçon, Ga., on December 
26, 1914, for the sum of $1, payable to Charles A. Wells at Atlanta, 
Ga. ; the altération consisting of raising it from $1, as issued, to $21, 
by writing the figure "2" before the figure "1" on the face of the money 
order, and by writing the word "twenty" before the word "one" where 
it appeared on the face of the order and its coupon. 

The errors assigned and argued with earnestness and ability by coun- 
sel assigned by the District Judge to défend the plaintiff in error are 
based upon the alleged admission of illégal évidence and upon the in- 
sufficiency of the évidence to support a conviction. The facts in the 
case, briefiy stated, f oUo-w : 

The évidence of the plaintiff in the court below tended to show that 
the défendant was in Maçon on December 26, 1914, and that on the 
moming of that day an application was made to the postmaster at 
Maçon for a money order in the sum of $1, payable to Charles A. 
Wells at Atlanta, by some one who signed the name of M. M. Clark 
to the application. The application itself was introduced in évidence 
by the plaintiff'. The postmaster was unable to identify the person who 
applied for and to whom the money order v,'as issued. An agent of the 
Southern Express Company at Maçon identified the défendant as a 
person whom he saw in Maçon on the morning of December 26, 1914, 
and again in Atlanta in his trial in the state court a f ew days thereafter. 
The évidence of the plaintiff next accounted for the défendant in 
Atlanta on the evening of December 26, 1914, between 5 and 9 o'clock, 
at the place of his arrest, where he attempted without success to 
pass a Southern Express money order on a merchant named Jacobs. 
After leaving Jacobs' place of business, he was placed under arrest 
by a détective named Vickery, and, on recjuest, he turned over to this 
officer the express money order, the letter and the envelope, under 
which it was inclosed, purporting to be addressed to the défendant at 
Atlanta and mailed from Maçon at 11 o'clock in the morning of Decem- 
ber 26, 1914, by M. M. Clark. lie also turned over to the officer a 
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Personal mémorandum bock, which he took froni his pocket with the 
other documents, and which was introduced in évidence by the plain- 
tiff along with them. The book contained, among others, this entry 
"Maçon 45 Sat. 12/26." In addition, the plaintiff introduced in évi- 
dence the postal money order, on wdiich the prosecution was based, to- 
gether with a letter purporting to be dated at Maçon, Ga., December 
26, 1914, addressed by M. M. Clark to Charles Wells, reciting the in- 
closnre of a money order in payment of addressee's last week's work 
for the writer, and the envelope inclosing it, postmarked at Maçon, De- 
cember 26, 1914, at 11 a. m., and addressed to Charles A. Wells, Gen- 
eral Delivery, at Atlanta, returnable to M. M. Clark, at Maçon, if not 
delivered to addressee within five days. The plaintiff's évidence tended 
to show that thèse documents were delivered by one Brazelton, who 
was dead at the time of the trial in the District Court, to the witness 
Vickery on the morning succeeding the arrest of the défendant the pre- 
ceding night. The évidence of the plaintiff also tended to show that 
Brazelton was the offiicer, who had charge of prisoners, who were taken 
to the station in the city patrol wagon, and that the witness Vickery 
had turned the défendant over to Brazelton on the night of his arrest, 
to be taken to the police station in the patrol wagon. The defendant's 
counsel objected and excepted to the introduction of ail the documenta- 
ry évidence mentioned. The évidence of the plaintiff also tended to 
show that a train left Maçon at about 1 :30 p. m. of December 26, 1914, 
and arrived in Atlanta on the evening of the same day at about 5 p. m. 
The défendant introduced évidence tending to show that on the night 
of December 26, 1914, after 11p. m., a man passed a Southern Express 
money order for $23 on one L,. Austern in Decatur street, Atlanta, 
representing himself to be Charles A. Wells, in payment of an overcoat 
purchased by him from x\ustern. The witness Austern testified that 
he saw the défendant a few days after this occurrence, and that the 
défendant was not the man who passed the Southern Express money 
order on him. The défendant, testifying in his own behalf , said that he 
met one M. M. Clark in Jacksonville on December 14, 1914, and was 
employed by him to help him take orders and put up signs with gold 
letters, a sample of which he exhibited in court ; that he worked on a 
50 pcr cent, commission basis in Waycross on December 21st and 22d, 
in Maçon on December 23d and 24th, and took $43 in orders, of which 
his share was $21.50; and that during the same time a man named 
Charles A. W^ells also worked for Clark in the same way, and earned, 
on the same basis, during the same period, $23 ; that Wells and the 
défendant left Maçon on Christmas Day at 1 :30 p. m., and arrived in 
Atlanta at 5 p. m. the same day, leaving Clark in Maçon, with a mu- 
tual understanding that Clark was to meet the défendant and Wells 
at the post office in Atlanta on the evening of December 26, 1914, at 
6 p. m. ; that Wells and the défendant were there at the appointed time, 
but Clark failed to meet them, and that they then each asked for mail 
at the gênerai delivery window of the Atlanta post office, and each 
received a letter from Clark ; that the défendant received the express 
money order for $21.50, which he presented afterwards to Jacobs for 
payment; that Wells received an express money order in his letter for 
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$23, and aiso a postal money order for $1, the purpose of which was not 
disclosed, nor any mention made of its présence in the letter of in- 
closure. The défendant denied that he ever had the letter addressed to 
Charles A. Wells, or its inclosures, in his possession, and asserted that 
his only connection therewith was to see them in the possession of 
Wells at the Atlanta post office. The défendant denied that he made 
the application for the post office money order and that he was in 
Maçon on the day it was issued, or that he had anything to do with its 
altération, or knew that it had been altered. The défendant admitted 
that the mémorandum book was in his possession, when arrested, but 
denied that it was his, or in his handwriting, asserting that it was 
Clark's, and that he borrowed it from Clark, while on the train, and 
tore from it a leaf to write a letter, and forgot to return it to Clark, 
and knew nothing about the entries in it. The défendant testifîed that 
the express money order, which he attempted to pass on Jacobs, was 
originally drawn for $1.50 and raised to $21.50, and that the postal 
money order, which was the basis of the prosecution, was originally 
drawn for $1 and raised to $21. The défendant testified that he had no 
connection with the raising of any one of the three money orders. 

[1] The facts are stated with fullness, because of the earnest con- 
tention of the counsel for plaintifï in error, presented with ability to 
the court, that, conceding that ail évidence that went to the jury was 
admissible, still there was not sufficient évidence to support the verdict 
of conviction. In the case of Crumpton v. United States, 138 U. S. 
361, 362, U Sup. Ct. 355 (34 L. Ed. 958) the Suprême Court said: 

"It is clear that the question, Avhether the verdict was contrary to the évi- 
dence, which is the first error assigned, is not one wliich oan be considered in 
this court, if there vvere any évidence proper to go to the jury in support ot 
the verdict.'" 

And again, after setting out the évidence, the court said (138 U. S. 
363, 11 Sup. Ct. 356 [34 L. Ed. 958]) : 

"There Is no doubt that this testiniony was sufBclent to lay before the 
jury, and It would hâve been improper to direct a verdict for the défendant. 
The weiglit of this évidence, and tlie extent to which it was contradicted or 
explained avvay by witnesses on belialf of the défendant, were (piestions ex- 
clusively for the jury, and not reviewable upon wrlt of error. If tlie verdict 
were manifestly against the weight of the évidence, défendant was at llberty 
to move for a new trial upon tliat ground ; but tliat tlie granting or refusing 
of such a motion is a matter of discrétion is settled in Freeborn v. Siuith, 
2 Wall. 160 [17 L. IM. 022] ; Railway Oo. v. Heck, 102 U. S. 320 [20 L,. Ed. 58], 
Lancaster v. Collins, 115 U. S. 222 [6 Sup. Ct. '^\, 20 L. Ed. 373], and many 
other cases in this court." 

The question, therefore, is whether there is any évidence in the 
record in support of the verdict, and not whether the jury reached a 
right conclusion from it. The time at which this détermination is 
to be made is at the conclusion of ail the évidence — that of plaintiff 
and défendant. 

[2] The altération of the postal money order is established. The 
circumstances tending to connect défendant with the altération of the 
postal money order, as they appear in the government's évidence, are : 
(1) The fact (denied, however, by défendant) of his présence in Maçon 
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on the morning when the application was made and the order issued. 
This, of itself, is obviously insufficient. (2) The fact that the jiostal 
money order is testified to hâve been received on December 27th by 
the witness, who produced it on the trial, from the person who, the 
évidence tends to show, was in charge of the défendant on his trip to 
the police station in the patrol wagon from the place of his arrest. (3) 
The documents introduced as standards of comparison of the hand- 
writing on the application with that of the person who wrote the doc- 
uments, who was shown by a tendency of the évidence to hâve been 
the défendant. 

If the jury found that the entries in the mémorandum book, in- 
troduced in évidence by the plaintiff, were in the handwriting of the 
défendant; that the handwriting of such entries and that of the ap- 
plication for the postal money order were identical, the jury might 
well infer that the défendant wrote botli the entries in the book and 
the application for the money order, and, finding that the handwriting 
of the money order was his, might well infer that the money order 
was issued to him, and, in that event, the inférence might reasonably 
be indulged that the person to whom the postal money order was 
issued was the person who altered it. If the documents are to be 
considered as évidence in the case for the purpose of comparison of 
handwritings, then they constitute some évidence before the jury to 
connect the défendant with the raising and altération of the postal 
money order. 

Thèse are the items of évidence in the plaintiff's case. It is not 
worth w'hile considering whether of themselves they are sufficient to 
connect défendant with the altération, as they are properly to be 
considered along with the évidence introduced by the défendant. The 
defendant's évidence consisted of his own testimony and that of the 
witness L- Austern. The latter adds no strength to the case of the 
government, and weakens it to the extent that it bas for its basis that 
the défendant and Wells were one person. The évidence of the de- 
fendant in his own behalf does establish a connection between the 
défendant and the postal money order. The defendant's évidence is 
not a gênerai déniai of ail knowledge of the existence of such a money 
order. He admits having seen it, as he says, in the post office at 
Atlanta in Wells' possession and before it was altered. He dénies, 
however, having any other or further connection with it. In weigh- 
ing the efïect of this déniai is to be considered the évidence tending 
to show that it was recovered from a source that might hâve indi- 
cated to the jury that it continued in the defendant's possession till 
after his arrest. His déniai is also to be considered, in view of his 
explanation of how he came to see the postal money order, and the 
reasonableness of his story, which limited his connection to this mo- 
mentary glance. That story was that he and Wells had worked for 
Clark in Maçon and Waycross, and had preceded him to Atlanta, and 
had his promise to meet them there in person and pay them for the 
work they had donc. He failed to so meet them. 'They immediately 
resorted to the gênerai delivery, though there was no understanding 
with or advice from Clark to that effect, and each claims to hâve re- 
ceived separate letters from Clark, inclosing their wages in the form 
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of express çompany money orders (one of which, at least, is admitted 
to hâve been laised), with no explanation as to why the sender had 
failed to meet them in person, or why he could hâve anticipated that, 
in default of such meeting, they would inquire for letters from him. 

[3] It is also to be considered that défendant testified that the 
letter to Wells inclosed a postal money order for $1, for the sending 
of which to Wells by Clark neither défendant nor Wells could ra- 
tionally account then, and as to which the défendant offered no rea- 
sonable explanation on the trial. It is also to be considered that the 
two express company money orders, one of vi'hich was admittedly 
raised, were presented for payment at places other than the post 
ofifice on which they were drawn and to persons theretofore unknov^'n 
to the holders. It is also to be considered that the existence of Wells 
and Clark was supported only by the testimony of défendant, though 
two years had elapsed between the occurrence and the trial ; also it is to 
be considered that the judge and jury in the court below had the advan- 
tage over this court of seeing the défendant and judging from his 
demeanor. If, as the' plaintiff contended, there were no such persons 
as Wells and Clark, the inference is irrésistible that défendant al- 
tei'ed the money order himself, since there would then hâve been no 
other concerned in it. If Wells and Clark were actual persons, then, 
in view of the record, it was certainly for the jury to say whether 
they and the défendant were confederates, or whether or not the dé- 
fendants story of his innocent connection with them, and with the 
postal money order through them, was reasonable. If they concluded 
that he knowingly aided or assisted Wells or Clark, or both, to alter 
the money order, though the change was not made by him, he would be 
guilty of violating section 218, and could be held guilty under an in- 
dictment charging him as a principal, under section 332 of the Pénal 
Code. We think, for the reasons assigned, that there is évidence in 
the record to support the verdict, and, that being true, within the ruie 
laid down by the Suprême Court in the case of Crumpton v. United 
States, supra, we bave no power to revise the verdict of the jury, upon 
this writ of error. 

[4-6] The first assignrnent relating to the admission of évidence 
claimed to bave been improper is based on the testimony of the South- 
ern Express Company's agent at Maçon that he recollected seeing de- 
fendant at Maçon in the early forenoon of December 26, 1914, "definite- 
ly, because a few days after that I was called to Atlanta to testify 
against this man, Dean, for raising a Southern Express Company money 
order." It is contended that the mention of the case against défendant 
in the state court was prejudicial to the défendant in this case. The 
witness, to' fortify his identification of the défendant on trial with the 
person he saw in Maçon on December 26, 1914, was, however, entitled 
to state on what other occasion thereafter, and before the trial in the 
court below, he had again seen the défendant. For this purpose it was 
proper for him ta testify that he again saw défendant in the state 
court when on trial there. If his language implied that Dean was guilty 
of the charge on which he was there tried, which seems doubtful, the 
objection vi^as not made upon that ground, but upon the ground that 
the évidence was immaterial, and the court would doubtiess bave cor- 
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rected any such implication, if its attention had been directed to it. The 
error, if any, in the admission of this évidence, was cured by the subsé- 
quent testimony of the défendant himself with référence to his former 
trial in the state court. 

[7] The second assignment, relating to matters of évidence, is based 
upon the court's permitting the original application for the postal money 
order to be given in évidence. The prosecution being based on the 
alleged altération of the money order, it was compétent for the govern- 
ment to introduce the application, npon the authority of which it was 
issued, as part of the res gestse of the transaction, and without fîrst 
proving that the application was in the handwriting of the défendant on 
trial. 

[8-11] The third assignment of error is based on the admission in 
évidence of the mémorandum book, which the défendant took from his 
pocket and surrendered to the arresting officer, together with the ex- 
press company's money order, at the time of his arrest. 'l'he book was 
submitted to the jury for two purposes : (1) As évidence tending to 
show that défendant was in Maçon on December 26, 1914; and (2) for 
the purpose of forming a basis of comparison of the handwriting of 
the défendant with the handwriting on the application for the postal 
money order. The défendant objected to it for ail purposes, and asked 
the court to limit its effect, so as to exclude it as a basis of compari- 
sons, and excepted to its admission generally and to the refusai of the 
court to so limit it. 

The évidence with relation to it consists in the undisputed fact that 
défendant had it in his pocket when arrested ; in the character of the 
book itself, and of the entries containcd in it, and of the defendant's 
déniai that the book was his, or the entries în his handwriting, and of 
his explanation of how he came by it. The contention of the défend- 
ant is that the fact that the book was in his possession was évidence 
neither (1) that it was his, nor (2) that, if his, the entries were in his 
handwriting. 

As to the first point, we think that possession in a case like this should 
be considered prima facie évidence of owncrship, so as to shift the bur- 
den of showing the contrary to the défendant, found in possession. The 
gênerai rule in civil cases is that possession is some évidence of owner- 
ship. In criminal cases, where the defendant's évidence is not consti- 
tutionally available to the government, the need for and reason of the 
rule is more évident. If there is nothing on the face of the article that 
négatives the presumption of ownership, arising out of possession, we 
think the proper rule to- be that the jury is authorized, if they see fit, 
to infer ownership from the fact of possession unexplained. The ex- 
planation, when given, and its reasonableness, is a question for the 
jury, and does not afifect the admissibility of the évidence, unless it 
shows without conflict that the ownership was elsewhere than in the 
possessor. The inference of ownership would be strengthened, when 
the article was surrendered voluntarily by the possessor and without dé- 
niai of ownership, and when it was, like a pocketbook or a diary, of a 
kind ordinarily carried on the person of the owner, as was true in this 
case. We think the inference of ownership might hâve been drawn in 
this case from the possession of the mémorandum book. If it was de- 
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fendant's book, then the entry, "Maçon 45 Sat. 12/26," was, at least, 
slight évidence that the owner of the book was in Maçon on December 
26, 1914, which was Saturday in that year. For this purpose, the book 
was admissible. 

[12] The court below also permitted the jury to consider it as a 
basis of comparison as the defendant's handwriting. This implied that 
it was proven to be in the defendant's handwriting. The act of Con- 
gress approved February 26, 1913 (37 Stat. 683), provides that in any 
proceeding before a court or judicial ofïàcer of the United States, where 
the genuineness of the handwriting of any person may be involved, any 
admitted or proved handwriting of such person shall be compétent 
évidence as a basis of comparison by witnesses, or by the jury, court, 
or officer conducting such proceedings, to prove or disprove such genu- 
ineness. There was no évidence of the identity of the writer of the 
entries, other than the character of the book and the fact that it came 
from the person of the défendant. The défendant contends that no 
inference of authorship can be indulged from thèse facts. It is cer- 
tainly true that mère possession of a writing does not necessarily imply 
authorship. Letters addressed to the possessor would be inferred to be 
in the handwriting of another than the possessor. The room for such 
an inference dépends upon the character of the book or document con- 
taining the writing. When the book containing the entries is a personal 
mémorandum book, such as the owner customarily keeps in bis own 
handwriting, such as a diary or an order book, or a mémorandum of 
a Personal itinerary, we think the character of the book and the custoni 
of the owner of such a book to write the entries in it himself circum- 
stances sufficient to go to a jury, and from which they may infer, if 
satisfied of it, that the owner or possessor of the book made the entries 
in it. The principle should apply only to the class of documents or 
books which are customarily and of common knowledge kept personally 
by the owner. The original mémorandum book, introduced in the court 
below, bas been sent up to this court, and an inspection of its con- 
tents and entries and of the book itself convinces us that it was of this 
class, and that the court did not err in ref using to restrict the purpose 
of its use by the jury, so as to exclude it as a basis of comparison of de- 
fendant's handwriting. 

The case of McCombs v. State, 109 Ga. 496, 34 S. E. 1021, concerns 
the finding of two letters on the accused, and it does not affirmatively 
appear from the report of the case' that they were letters of such a na- 
ture as would bave customarily been written by the possessor. The 
case of Van Sickle v. People, 29 Mich. 61, concerns a diary, and would 
seem to oppose tjie view we bave taken. Every case niust dépend on 
its own facts, so far as those facts dépend upon the nature of the docu- 
ment and the circumstances of its possession by the accused. Hand- 
writing, admitted to be used as a basis of comparison under the act of 
Congress, is not required to be proven genuine in any other way than 
is any other document offered in évidence. Proof of genuineness, un- 
der the act of Congress, may arise from inference, providing the infer- 
ence is convincing beyond a reasonable doubt, when the case is a crimi- 
nal one. Direct évidence is a mode, but not the exclusive mode, of 
proof. Inference from the admitted facts that only one person had ac- 
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cess to a paper, originally blank, and on which writing was afterwards 
discovered, that such person was the writer, would be irrésistible and 
siifficient. We do not think it can be said that the genuineness of a 
writing, for use as a basis of comparison under the act of Congress, 
must be proven by any pecuhar mode of proof , or that it cannot be in- 
ferred from possession, where the circumstances and character of 
the possession and of the instrument itself are persuasive enough of 
its authorship. The defendant's constitutional privilège of refraining 
from giving évidence against himself by word of mouth, or by furnish- 
ing spécimens of his handwriting, is an additional reason for not con- 
struing the act of Congress so as to require a différent degree or kind 
of proof than that ordinarily required to prove the genuineness of 
handwriting. 

[13] If the mémorandum book, as claimed by défendant, was Clark's, 
and in his handwriting, it was properly admitted, as there was évidence 
tending to show that Clark and the défendant were confederates, and 
that défendant may bave knowingly assisted Clark to alter the money 
order, though Clark applied in person for it. The défendant could bave 
been convicted as a principal under the indictment for so knowingly 
assisting. Pénal Code, §§ 218 and 332. It was compétent to offer the 
mémorandum book as a basis of comparison with the handwriting of 
the application, whether the handwriting of each was that of Clark or 
that of the défendant. 

[14] The last assignment, relating to the admission of évidence, is 
based upon the admission of the envelope, letter, and post office money 
order, on which the prosecution is based. The évidence as to them 
consists of the statement of the witness Vickery that they were turned 
over to him, according to his best recollection, by Brazelton, who, ac- 
cording to his best recohection, was in charge of the défendant, while 
he was conveyed to the station in the patrol wagon, on the morning 
after defendant's arrest, and that of the défendant himself, who tes- 
tified that he saw them for the first and last time in the possession of 
Wells at the Atlanta post office, on the evening of Saturday, December 
26, 1914, at 6 p. m. The défendant, according to his own admission, 
had previous to his arrest seen the documents. His hmitation of his 
connection with them to sight, while in the possession of another, may 
not bave found crédit with the jury, Wells was never arrested, was 
never in the patrol wagon, or in charge of Brazelton, and had no. oppor- 
tunity to confer possession of the documents on Brazelton. Possession 
of them, by the defendant's testimony, once lay in a sensé with Wells 
and défendant. The défendant had ample opportunity to place Brazel- 
ton in possession of them. Wells had none. The documents are traced 
to the possession of Brazelton, and shown to. bave been produced on the 
trial from it. We think this justified the action of the court in admit- 
ting them in évidence. 

We fînd no réversible error in the record, and the case is affirmed. 

BATTS, Circuit Judge (dissenting). If in a criminal case it is 

claimed that the verdict is against the weight of the évidence, it is 

within the discrétion of the trial judge to détermine whether it shall 

be set aside, and his action will rarely be revlewed on appeal. If, 

246 F.— 37 
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however, there is an absence of conflict in the testimony, or if, as- 
suming the truth of ail the évidence adverse to défendant, the évi- 
dence is insufficient to estabHsh his guilt, a failure of the trial judge 
to direct a verdict, or to set aside a verdict of guilty, is error for which 
the judgment should be reversed. The guilt of the défendant should 
be established by compétent évidence beyond reasonable doubt, and 
to permit a verdict based npon évidence from which guilt cannot be 
inferred is to approximate an error of law. 

The défendant in this case was convicted, and the District Judge 
refused to set aside the verdict. Ail of the facts adverse to the de- 
fendant may be thus summarized: (1) He was at Maçon, Ga., on 
December 26, 1913. (This fact he denied.) (2) On that day an ap- 
plication for a money order for $1 was made by a person signing his 
name M. M. Clark; payée, Charles A. Wells. (The postmaster tes- 
tified that the application was for $1.50.) (3) The money order was 
issued in accordancé with the application. (4) At 6 o'clock défendant 
saw Charles A. Wells at the post office at Atlanta, with the money 
order for $1 in his possession. (5) The défendant was arrested be- 
tween'5 and 9 o'clock on that day. (6) He was taken to the jail in a 
patrol wagon. (7) At the time of his arrest he delivered to the ar- 
rèsting officer a small book, originally a blank book, in which was 
writing, and a letter, which purported to be signed by M. M. Clark, 
to the effect that the writer had sent to the défendant an express money 
order, the envelope postmarked "Maçon." (8) The book, application 
for money order, and money order said to hâve been raised were in- 
troduced in évidence. 

In addition to thèse facts, either proved satisfactorily or assumed 
to be true for the purposes of this opinion, the witness Vickery tes- 
tified that, at a date which, to the best of his recollection, was the 27th 
of December, 1913, he received, to the best of his recollection, from 
one Brazelton, who, to the best of his recollection, was in charge of 
the prisoner while he was in the patrol wagon after arrest, the money 
order. There was no évidence as to the condition of the money order 
at the time it was received by him, and no évidence that it was in 
the same condition at the time of trial as when he first saw it. 

AU the other évidence in the case was either favorable to the de- 
fendant, or was without probative force. It is detailed in the opinion 
of the court. The facts summarized are, of course, insufficient to 
establish the guilt of the défendant. In addition to this, however, the 
jury had before them the handwriting in the application, in the money 
order, and in the book given up by défendant. There was no expert 
testimony with référence to handwriting. An examination of the book 
referred to suggests the possibility that the entries were in the hands 
of more than one person. The jury, however, may hâve concluded 
that ail of the writing in this book, the application for the money 
order, and the word "twenty," assumed to hâve been inserted in the 
money order after issue, were in the same handwriting. Assuming 
the handwriting the same, facts established and assumed are still in- 
sufficient proof of the guilt of défendant. 

There is no proof that any of the writing was in the hand of the 
défendant. To sustain the conviction this process is indulged : The 
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book is a mémorandum book found in possession of défendant; it is 
therefore his book; it is his book and bas writing in it; the writing 
is therefore in his hand. From possession, ownership is inferred; 
from ownership, handwriting is inferred ; from similarity of handwrit- 
ing, guilt is inferred ; or, if guilt is not inferred from the handwriting, 
it is assumed from facts entirely insufficient as proof. Am.ong ail 
the inferences and assiimptions there is one presumption that should 
not hâve been ignored — the innocence of the défendant. 

The book used as the basis for comparison of handwriting was a 
small pocket blank book, belonging, défendant testified, to M. M. Clark. 
On alternate pages thronghout the book was writing in ink, as f oUows : 

Donin Adr. Co. 23 

Norfolk, Va. Lumberton, N. C. 

To 
F. 246. A Burt 

no blanks. 6 qts. $1.00 

.15 



.85 

There were a mmiber of names and addresses of individuals. There 
were in ink two lists of names of cities with dates f ollowing, as : 

Waycross 15 Thurs; Miiccon 45. Sat 12/2G; Atlanta 160. Tues; Lynch- 
burg, 35 Sat 1/16 ; Memplils 140 Sat 2/6. 

The book was primaril)' introduced to establish that the défendant 
was in Maçon on December 26th. It was no more proof of that fact 
than of the fact that he was at Lynchburg on the 16th of January, 
when, according to the testimony, he was in jail at Atlanta. If, how- 
ever, it was not erroneous to introduce the book as évidence of some- 
thing which it had no tendency to prove, its use by the jurv should 
hâve been confined to that purpose, when objection was made to its 
use as a basis for the comparison of handwriting. 

The fédéral law bas liberalized the rule with référence to the stand- 
ard to be used in comparison of handwriting, but it is still necessary 
that the standard be proved or acknowledged. This requirement bas 
not been met. The only authority brought to our attention distinctly 
so holds. Van Sickle v. People, 29 Micli. 61. 

If the view expressed to the effect that, where the évidence against 
the défendant is accepted as true, but is insufficient to establish guilt, 
an appellate court should reverse the action of the trial ju3ge in re- 
fusing to set aside the verdict of guilty, is erroneous, this case should, 
nevertheless, be reversed for the error in pennitting the use of the 
mémorandum book as the basis for a comparison of handwriting. 

Witnesses for the government, over the protest of earnest and capa- 
ble attorneys appointed by the court to défend the accused, injected 
into their testimony the fact that défendant had been convicted of 
raising an express money order. It may be suggested that any re- 
sulting error was cured by the fact that défendant felt impelled to, or 
did thereafter, make a statement concerning this conviction. But, 
whether there was error or not, the fact of conviction, while it did 
not prove the présent charge, doubtless had much effect in inducing 



580 246 FEDERAL REPORTEE 

a verdict înadequately supported by the évidence. Défendant was a 
stranger, vi^ithout friends, without funds, with a prison record. The 
conditions peculiarly called for care on the part of the prosecuting 
officers and the court in the préservation of his rights ; and few rights 
are more substantial than that Vi'hich arises from a presumption of 
innocence until guilt is established by compétent évidence beyond a 
reasonable doubt. 

I dissent from the judgment of affirmance. 



UNION STOCKYARDS BANK OF WICHITA, KAN., v. HAMILTON et al. 

(Circuit Court of Appeals, Sixth Circuit. November 15, 1917.) 

No. 3015. 

1. COTJETS ®=>3fi6(l) PRECEDENTS — FEDERAL CoURTS. 

Tlie construction of a state statute by tlie lilgliest court of a state Is 
a binding précèdent, which will be followed by tlie fédéral courts. 

2. Chattel Moetgages <S=>90 — Registration — "True" Copt. 

Under Gen. St. Kan. 1909, | 5224, declaring that every chattel mort- 
gage or conveyance intended to operate as such, whlch shall not be 
accompanied by an immédiate dellvery and followed by an actual and 
continued change of possession of the thing mortgaged, shall be absolutely 
void as agalnst the creditors of the mortgagor and subséquent purchasers 
and mortgagees in good falth, unless the niortguge or a true copy thereof 
shall be forthwlth deposited In the office of tlie reglster of deeds in the 
eounty where the property is at the tlme, a copy of a mortgage of cattle, 
which described the animais as 74 head of coming two year old native 
steers, 90 per cent, red, balance mixed colors, average weight about 680 
pounds, branded W on right hip, which omitted the letter W, though re- 
citing that they were branded on the right bip, is a true copy of the 
mortgage, the expression not requlring a literal copy, but one substan- 
tlally true, and, where duly deposited with the register of deeds, will 
give the mortgagee priority over subséquent purchasers in good faith, the 
description of the copy belng sufflcient to enable an indentifieation of 
the cattle. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, True.] 

3. Chattbl Mortgages <&=3282 — Findings — Inconsistent Findinos. 

In a suit by a chattel mortgagee of cattle to enforce the mortgage 
agalnst a purchaser of the cattle, the lower courts found that the cattle 
covered by the mortgage were branded, that they were kept together and 
separate from other herds until driven to a rallroad station for shipment 
to the point where purchased by défendants, that they becnme mixed 
with other cattle before shipment, and probal)ly furthcr mixed after 
reaching the yards, and that only six of the cattle embraced in the com- 
plainant's mortgage and l)rniuled were among the cattle bought and 
shipped by défendants, llcld, that there was no incousistency in the 
findings, and complainant, being entitled to recover, could recover from 
défendants only for the value of such six cattle. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit by the Union Stockyards Bank of Wichita, Kan., against Fred 
Hamilton and others. From a decree for défendants, complainant 

®=3Fot other cases see same topic & KEY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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appeals. In part affirmed, and in part reversed, and decree entered 
for complainant. 

The opinion of the trial court is as follows: 

The plaintiff, uuder date of November 11, 1914, took the note of Roy E. West- 
brook for $3,265.25, due at four uionths, with a clause for the précipitation 
of Its maturity under certain conditions which hâve arisen. l'ayuient of 
the note \\-as secured by a mortgagc on 74 head of cattlc deseribed in that 
Instrument, and whlch were then in Westbrook's possession. Subsequently 
they were moved froni place to place in Kansas, until at last they reached 
Peabody, In that state, whence, late in December, lï>14, they with other 
cattle of Westbrook, or of one Fawley, were shlpped to Kansas City, Mo., for 
sale in the open market tliere. As clearly shown by plalntiff's witnesses, 
Westhrook, Jeorg, and Gray, the 74 liead had been kept separately from others, 
but when they reached the rallroad station at Peabody, Kan., for shipment to 
Kansas City, they were mixed with other cattle of Westbrook or Fawley. It 
îs by no means certain that there was not a further mixlng up with other cat- 
tle at the yards in Kansas City. The 74 head had ail been branded with the 
letter W on the right bip, while those with whlch they were mixed were 
either variously branded or not branded at ail. One hundred and seventy-five 
head of cattle were purchased by défendants from commission houses in tlie 
open market in Kansas City on l^eeember 28, 1914, and were shlpped thence 
to Owensboro, Ky., where they reached the défendant on December 30, 1914, 
and were then ail paid for. 

On January 15, 1915, this action in eqiilty was brought by complainant, 
whicli claims that among the 175 head of cattle thus bought by défendants and 
shipped to them were the 74 head covered by the mortgage AVestbrook had 
given to plaintiff, and recovery of tbeir value by the mortgagee is sought upon 
that ground. It is alleged by the complainant in its bill that the mortgage 
was duly executed and duly recorded in the proper county and office in 
Kansas. The defendant's answer bas controvertad the material avermeiits of 
the bill, thus putting upon complainant the burden of provlng them. The 
principal questions to be considered grow, flrst, ont of certain requirements 
of the laws of the state of Kansas, whlch phase of the case will be treated 
more in détail further along ; second, ont of the plaintifC's claim tliat 74 
head of the cattle bought bj' the défendants were those which are covered by 
the mortgage ; thjrd, ont of the claims by the défendants that they purchased 
in good falth 175 cattle in the open market for value thon paid, that none 
of the cattle thus purchased were covered by the mortgage, and that no one 
of the défendants liad any knowledgo of the mortgage until about a week be- 
fore this action was brought, nor had either of them any notice either actual 
or constructive of the mortgage; and fourth, out of the two other défenses 
made by défendants, to wit: (a) That the plalntiff's debt had been paid; ana 
(b) that tlie plaintiff, by consenting that Westbrook might remove the cattle 
from the state of Kansas and sell them In tho open market in another state, 
has estopped itself from asserting its claim against the défendants. 

We think it quite unnecessary to notice further either the question of the 
payment of the debt or that of the alleged estoppel, inasmuch as we think 
there is no adéquate testlmony to support either of those défenses. The other 
questions involved hâve recelved our careful considération after reading the 
diffuse and needlessly extensive testlmony offered. Eeduced to Its essential 
features, we find tliat the testlmony clearly establishes the following facts: 

(1) That the 74 cattle covered by the mortgage were each and ail branded 
on the right bip wltli the letter W, and not othorwise. 

(2) That they were kept together, and separate from other herds, until 
about December 26, 1914, wheu, after being driven to the rallroad station in 
Pealwdy, Kan., for shipment to Kansas City, Mo., they became mixed with 
other cattle before shipment, and probably further mixed with others after 
reaching the cattle yards in that city, and that, while so mixed with other 
cattle, the 74 head claimed by plaintift" to bave been included in the 175 bought 
by défendants were bought by the latter and carried to Owensboro, Ky. 

(3) That only 6 of the 74 head embraced in plaintiff's mortgage and branded 
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on the right hlp with the letter W were among the cattle bought and shipped 
by the défendants. 

(4) That the value of the 6 was ?3eO. 

(5) That at the time ot the purchase neither of the défendants had any 
knowledge of the plaintiff's mortgagc, nor had elther of them, at or bcfore 
that time, any actual notice thereof, nor any constructive notice thereof, un- 
less the plaintiff's mortgage had previously been duly and properly recorded 
in Kansas in such manner as the laws of that state requlre in order to bind 
Innocent purchasers in good faith, wlthout notice. 

(6) ïhat the défendant paid full value for the cattle purchased by them in 
the open market, and were innocent purchasers thereof in good faith and for 
value. 

It will be seen that the question of the right to recover the ?360, value of 
the 6 head of cattle embraced in the mortgage, will dépend upon the law of 
Kansas. The contracta, Includlng, the mortgage between the plaintlffi and 
Westbrook, were made in the stata Of Kansas, and must, of course, be con- 
sidered with référence to the lavf of that state. The statutory provision 
about to be quoted must be construed accordiug to any décisions of the Su- 
prême Court of Kansas beariug upon the présent case. Thèse gênerai propo- 
sitions are perfectly well settled and nnderstood. 

The Kansas statu te (G en. St. 1909, § 5224) is as foUows: "Every mortgage 
or conveyance intendcd to operate as a mortgage of Personal property, which 
shall not be accompanled by an immédiate delivery and be followed by an 
actual and contluued change of possession of the things mortgaged, shall be 
absolutely void as against the credltors of the mortgagor, and as against sub- 
séquent purchasers and mortgagees in good faith, unless the mortgage or a 
true copy thereof shall be forthwith deposited in the office of the register of 
deeds, in the county where the property shall then be situated, or if the 
mortgagor be a résident of this state, then of the county of which he shall 
at the time be a résident." 

The mortgage describes the cattle in this language: "Seventy-four (74) head 
of coming two (2) year old native steers. Ninety per cent. (90%) are reds ; 
balance, mixed colors. Average weight 680 pounds. Branded W on right hip. 
AU the above described cattle are now loeated on the northwest quarter of 
section 16, township 22, range 4 east, in Peabody townsliip, Marion county, 
Kansas, where they are to remain during the life of this loan." 

The copy of the mortgage filed in the office of the register of deeds of 
Marion county, Kansas, and which filing of a copy is the Kansas mode of 
recording such Instruments, describes the cattle thus: "Seventy-four (74) head 
of coming two (2) year old native steers. Ninety per cent. (90%) are red; 
balance, mixed colors. Average weight 680 pounds. Branded on right hlp. 
AU of the above described cattle are now loeated on the northwest quarter 
of section 16, township 22, range 4 east. In Peabody township, Marion county, 
Kansas, where they are to reniain during the life of this loan." 

The copy of the mortgage filed being otherwlse correct, the question is 
whether the latter is a "true copy" of the former — in othor words. was the 
omission of the letter "W," used in connection with the word "Brand," a 
material omission. In view of the clause of the statute provlding that (not 
merely a copy but) a "true copy" shall be filed in the office of tlie recorder of 
deeds In order that the mortgage shall be valid against a subséquent purchaser 
In good faith. The question, being whether the copy filed in this Instance met 
the requirements of the law of Kansas, was ably argued, and manj' cases 
were cited to which we bave no access, as the citations were not from officiai 
reports. Prominent among the authoritles cited were Mills v. Kansas Linnber 
Go., 26 Kan. 575, Cattle Co. v. McLain, 42 Ivan. 680, 22 Pac. 728, and Central 
National Bank v. Brecheisen, 65 Kan. 807, 70 l'ae. 895. 

In the first of thèse cases no allusion is made to the statute we are consider- 
Ing, there was no question as to the accuracy of the copy of the mortgage filed 
with the register, and consequently no construction of the statute was made. 
It was "an action of replevln," and the question discussed was the identity of 
the property sought to be recoverod iind the testimony heard thtH'con. Tlie 
second case was also an action of replevln, and what we hâve said of the 
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flrst is almost equally applicable to the sepond. Neitber affords présent help. 
ïlie tliird case was also an action of rejilevin, but oue issue made was whethei' 
a true copy of the cbattel mortgage on live stocli liad been deposited witli 
the register of deeds in com]>llance with the Kansas statut e. The original 
mortgage described the location of the property as follows: "Said cattle to be 
kept and fed on the Breoheiscn farm, viz., southeast quarter of section 34, 
township 16, range 16, in Valley Brook township, Orange county, Kansas." 
The copy described the location in similar terms, except that It gave the 
township and range as number 11, instead of 10, as in the original. There 
was no range or township nnmbered 16 in Orange county. The court below 
rejected the copy as not a true copy, and thls was held to be an error upon 
the ground that "without the township and range, the remainder of the 
description was sufficient to idontify the location of the mortgaged property." 
(Italics ours.) 

Undoubtedly the mlstake as to tlie mère locality where the cattle were 
herded might well be regarded as "immaterial," bocause there was a plain 
and open way to flnd that locality and the cattle thereon in spite of the error, 
and from the court's opinion we get the teaching that "the use of tlie words 
'true copy' in the statute relative to the recording of cbattel mortgages does 
not require that a literal and Verbatim copy of the instrument must be filed, 
but a copy substantlally true, so that creditors of tlie mortgagor or subséquent 
purchasers in good faith niay not be misled to their détriment." The sub- 
stitution of the "11" for "16" in the copy in that case was not regarded as a 
material error under the facts there disclosed. The court held tliat it is not 
essential to a true copy that it shall be a literal copy. The mère misspelling 
of an ordinary word in the copy does not nullify the mortgage. So it was 
ruled that a copy "substantlally" true is ail that is required, doubtless mean- 
ing that, if the copy accurately covers the "substantial" things ngreed to in 
the mortgage, it wlll suffice, and we gather from the opinion that it was the 
court's construction of tlie statute that, if the copy contained the "substantial" 
and "material" things, it would protect the mortgagee. Whlle this is true, the 
Suprême Court of Kansas had not instructed us how always to détermine 
what ia a substantial and material error in the copy. It did not there supply 
the want we feel in this case. Consequently we are left to détermine for 
ourselves tho question now presented, and to do so in the way that strlkes 
us as being right. In our case the error was not in giving the place where the 
cattle eoiild be fotmd, but in giving the brand by which thcy could severally 
be identitied, whether found at the place named in the mortgage or elsewhere. 
The brand made deflnite and certain what, without it, would be doubtful 
and uncertain. 

Many illustrative cases hâve been cited. A rule very applicable to this case 
is given in Ely v. Candey, 10 N. Y. 407, where it is said: "It is important to 
creditoi's to know the amount of liens as well as their existence. Hence the 
act requires the filing of the Instrument or of a true copy. A compliance with 
tiie act wlll give the creditor full information as to the property mortgaged, 
the amount of the debt or condition of the mortgage, and to what extent the 
property can be made available for the payment of his debt. When the paper 
filed fails to accomplish thèse purposes, it falls short of the requirement of 
the statute. In tliis case the pajier filed did not show the amount of the debt. 
The référée, therefore, correctly held that it was not a true copy. The defend- 
ant's couiisel insists that, as it was a mistake of the copyist and tliere was no 
fraud Intended, the error in tlie copy should be disregarded. The statute will 
not permit such a construction. When a .iudgment creditor clalms the prop- 
erty in hostility to the mortgages, the inquiry is: Has the mortgagee complied 
with the statute? If not, tlie statute makes his mortguge void. The cause of 
the omission is vvholly immaterial, whether hy accident or design. Any other 
rule would destroy the protection the Législature intended to secure by the 
act. A trifling mistake in flic copy filed might not vitiate, upon the principle 
that the law will not regard trilles. But the ol>jects of the statute must be 
regarded, and any attemiit at compliance, not attaining those, held a nullity." 

In Johnson v. Des Moines Life Ass'ii, 105 lowa, 27;!, 75 N. W. 101, the court 
said; "It must be so exact and accurate as that, upon comparison, it eau be 
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said to be a true copy, without resorting to construction. If, upon eompaiison, 
it may be said that the copy Is conformable to tlie facts, and in accordance 
witla ttie aetual state of tliings appearing in the original, then it niay bc said 
to be a true copy ; but if the différences are such that construction must be 
resorted to, to détermine whether the meaning and proper effect of the copy 
are the same as the original, then it cannot be said to be a true copy." 

The Kansas statute intended in the first place to protect the mortgagee, and 
dld this by giving him leave, when taking a mortgage (which, of course, was 
of itself good between him and his debtor), if he wanted it to protect himself 
against creditors of the mortgagor or subséquent purchasers in good falth, to 
file a "true copy" thereof in the office of the register of deeds. If a mortgagee 
wants the beneîit of the statute, he must comply with its conditions. The duty 
is upon him, because he Is the only person who can or should do it, as he is 
the one to be beneflted. In that way he can save blmself. If he neglects it, he, 
and not the innocent purchaser, loses by his carelessness. 

llere the subject of the mortgage was a herd of red native cattle, about two 
years old. Under such conditions ail red two year old cattle wlll look pretty 
much allke. If they remain separate from other cattle in a glven locallty or 
tield, they can be easily identifled by that fact ; but they may be moved about 
or be sent to market or other locallty, and thus cornes the need of care. It 
lias no doubt been the judgment of cattlenien generally that branding is the 
best and most rellable meaus of identification, for a long period if the brand 
is in the skln, and for a shorter time if on the hair. Brands are as varions 
as the taste of the inen who bave them put on. Hère the brand was the 
letter W, and it was put upon the right bip of each one of the 74 cattle covered 
by the mortgage. The place where the cattle were located was described in 
the mortgage. In gênerai terras, the âge, weiglit, and color of the cattle were 
stated ; but thèse terms were gênerai, and might be equally as well applied to 
thousands of other similar cattle. The spécifie and really the distinguishlng 
mark ui)on thèse cattle was the brand In the form of W on the rlght bip. 
The other cbaracteristics of âge, weight, and color might be applied promiscu- 
ously, and might change; but the brand was spécifie and distinguishlng. If 
one man had taken the original mortgage, and another had taken the copy left 
with the recorder, and had separately gone to the cattle after they had been 
removed from the locallty named in the mortgage and niixed with others, 
would they bave equal chances to sélect and accurately identify the 74 head? is 
a most important Inquiry. Let this supposition follow the cattle to Kansas 
City ; would not the purchaser with the copy hâve seleoted just as readlly 
cattle with any sort of brand on the right bip, especially if they looked betterV 
He certainly would bave nothing to lead him to fhe cattle with the W on 
the right bip, any more than he would bave to lead him to the miscellancous 
lot of brands on the right bip of the cattle when they go to market. Hence 
his rneans of identification would be imperfect, and would lead to the détri- 
ment of the purchaser. 

We thlnk thèse suggestions clearly demonstrate that the brand W on the 
rlght bip, as stated in the mortgage, was a substantial and material part of 
the description, and that the omission of the AV from the copy of the mortgage 
rendered it not a true copy wlthin the meaning of the Kansas statute. It was 
clearly calculated to mislead. We thlnk the followlng sentence in the brief 
of defendant's counsel is very suggestive. He says: "At the oiitset, it wlll be 
seen that the copy is ambiguous. From the failure to flU the blank space left 
for the brand, one might natnrally infer that no brand was intended. On the 
other hand, one might conclude, from the fact that this space was left blank, 
that the parties meant to convey the Idea that the cattle tcere branded on 
the right bip, but tliat tbere was a variety of brands, and that they did not, 
for this or other reason, inteud to descrilje the partlcular kinds of brands." 

If the mortgagee would protect himself, he must at his péril see to it that at 
least a substantially accurate copy is left with the recorder — that is to say, a 
COP.V from which nothing material or substantial is omltted. When tne 
mortgagee bas done that he is safe. Otherwise (as ail cattle are llkely to be 
.sold) innocent pnrcliascrs In good faith might be deceived, as in this case they 
would bave been, had they looked at the copy only. They could not, with the 
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copy only, hâve looked over the 150 cattle of Weslibrook or Fawley at Peabody, 
and hâve picked out those that were mortgaged, when seeliig, as they would, 
varions brands on the right bip on other cattle in tbe buncb. Still more 
dilficult might It bave been if picking tbem out had beeu attempted at Kansas 
City. 

After very careful study of the subject, we bave coneluded, first, that none 
but 6 of the cattle claimed were covered by eomplainant's mortgage ; and, 
second, tbat as the so-called copy of that instrument flled wlth the reglster of 
deeds was not a "true copy," witliin tlie language, meaning, and purpose of 
the statute, tbe défendants, who are innocent purchasers in good faith and 
for value of the C cattle last refcrred to, occupy a better jjositlon than does 
the plaintiff, whicli owed it to itself to see that tbe copy was accurate if it 
deslred to bf^ protected against sucdi i)urchasers. As to the défendants, tbe 
mortgage is void under tbe law of Kansas. 

We bave not gone into tbe question of tbe conspiracy alleged against 
Westbrook, Fawley, and others, but we are not at ail sure that they stand 
in any better attitude than tbat imputed to tbem. If plaintiff was swindled in 
tbis instance, they did tbe job. 

It results that tbe bill sliould be dismissed, wltli costs. 

E. B. Anderson, of Owensboro, Ky., for appellant. 
W. P. Sandidge, of Owensboro, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

McCALL, District Judge. This is a suit in equity to enforce a chat- 
tel mortgage. The court below denied the reUef prayed and dismissed 
the bill, and the défendants appealed. Several errors are assigned, 
but only two vi'cre urged at the hearing. One présents a question of 
law, the other a question of fact. We shall consider them in the order 
stated. 

The question of law arises on the construction of section 5224, 
chapter 82, article 2, of the General Statutes of Kansas of 1909, which 
is as follows : 

"Every mortgage or conveyance intended to operate as a mortgage of Per- 
sonal property, which shall not be accorapanied by an immédiate delivery and 
be foUowed by an actual and continued change of possession of the things 
mortgaged, shall be absolutely void as against the credltors of tbe niortgagor, 
and as against subséquent purchasers and mortgagees in good faith, unless 
the inortgage or a true copy thereof shall be fortbwith deposited in the otlice 
of tbe reglster of deeds in the county where the property shall then be situated, 
or if the mortgagor be a résident of this state, tben of the county of wblch he 
shall at the tlme be a résident." 

We are concerned now only with the words "a true copy thereof." 
The Suprême Court of Kansas, in the case of Central National Bank 
of Topeka v. Brecheisen, 65 Kan. 807, 70 Pac. 895 (a case very similar 
to the présent one), in considering the statute in question said : 

"Tbe use of tbe words 'true copy' in tbe statute relative to the recording of 
cbattel mortgages does not retpilre tbat a literul and Verbatim coriy of tbe in- 
strument must be filed, but a copy nnhKtavtiallij truc, so tbat creditors of tbe 
mortgagees or subseiauent purchasers in good faith may not be mlsled to 
their détriment." (Italics ours.) 

And the court held that the copy of the instrument deposited with 
the register of deeds, which described the live stock covered by the 
mortgage as being in township 11, range 11, was a substantially true 
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copy of the original, wherein the stock was described as being in town- 
ship 16, range 16, and met the requirements of the statute. To like 
effect are Gillespie v. Brown, 16 Neb. 457, 20 N. W. 632, Payne v. 
King, 141 Mo. App. 246, 124 S. W. 1066, and National Register Co. 
V. Slater, 156 Mo. App. 733, 137 S. W. 13, in construing similar stat- 
utes in those states. 

[1] The construction and interprétation of a statute of a state, 
made by the highest court of that state is binding on fédéral courts. 
Duncan v. McCall, 139 U. S. 449, 11 Sup. Ct. 573, 35 L. Ed. 219; 
Etheridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 171; 
Norton v. Shelby Co., 118 U. vS. 425, 6 Sup. Ct. 1121, 30 h. Ed. 178. 
In so far, therefore, as the construction of section 5224 of the Statutes 
of Kansas and its application made in Central National Bank v. Brech- 
eisen, 65 Kan. 807, 70 Pac. 895, is applicable hère, we must follow it, 

[2] The undisiniled facts relating to the question now being con- 
sidered are substantially as f ollows : On November 11, 1914, one 
Westbrook executed and delivered to the plaintiff a chattel mortgage, 
on 74 head of cattk;, to secure the payment of a promissory note of 
even date for $3,265.25, due March 11, 1915. It carried a clause pro- 
viding for the précipitation of its maturity under certain conditions 
which arose. An instrument purporting to be a true copy of the orig- 
inal mortgage was filed with the register of deeds for Marion county, 
Kan. Westbrook, the mortgagor, resided in, and the cattle mortgaged 
were in, Marion county. The cattle were described in the original 
mortgage as follows : 

"Seventy-four (74) liead of coming two (2) year old native steers. Mnety 
per cent. (00%) ai'e red, balance niixed colors. Average weiglat about 080 
pounds. Branded W on rl.tîlit liip. AU of the abovo-descrlbcd cattle are now 
located on the northwost quarter of section 10, township 22, ranpie 4 east, in 
Peal'ody township, Marion county, Kansas, where they are to remain during 
the life of tliis loan." 

As a part of the description in the original mortgage, it is stated 
that the cattle were "branded W" on the right bip. In the copy filed 
with the register of deeds the letter W does not appear, and the 
sentence reads "branded on the right hip." 

Considering in its entirety the description of the cattle in the orig- 
inal, the question arises — is the copy that was filed a substantially 
true copy of the original, notwithstanding the letter W does not ap- 
pear therein, "so that creditors of the mortgagor or subséquent pur- 
chaser in good faith may not be misled to their détriment?" 

The question of "true copy" aside, we think the description given 
in the copy filed is sufficient to bave enabled one of ordinary intelli- 
gence and reasonably conversant with the cattle business to hâve 
readily found and identified the cattle intended to be covered therein, 
at the date of its exécution, and if the description of the property is 
sufficient to give notice of the identity of the cattle to one who had 
actual knowledge of the contents of the mortgage, then it is, when 
registered, sufficient constructive notice to strangers. 

In Gillespie v. Brown, supra, the Suprême Court of Nebraska, in 
considering a very similar statute, said : 
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"The évident object and purpose of the statute in requiring a copy to be 
flled is to give notice of tlie existence of a mortgage, togetlier with its terms 
and conditions" 

— and this for the information of creditors, purchasers, and lien- 
holders. 

We are of tlie opinion tliat the discrepancy was immaterial, and that 
the instrument filed with the register of deeds was a true copy of the 
original mortgage within the meaning of the statute. This conclu- 
sion leads to the resuit that the plaintiiï is entitled to a decree for the 
value of ail the cattle purchased by the défendants, branded W on 
the right hip, that were in their possession at the time the suit was 
brought. 

[3] It is alleged in the bill that there were 74 head of cattle so 
branded, and covered by the mortgage, in the possession of the défend- 
ants. This allégation is denied in the answer, and much évidence was 
taken on the issue. Judge Evans, in his finding of facts, said : 

"(1) ïliat tlie 74 cattle covered by the mortgage were eacli and ail branded 
on the right hip witli the letter W, and iiot otlierwise. 

"(2) ïliat they were kept togetlier, and separate from other herds, untll 
abolit December 26, 1914, when, after beiiig driven to the railroad station in 
Peabody, Kan., for shipment to Kansas City, Mo., they liecame mlxed. with 
other cattle before sliipment, and probably further mixed with others after 
reaehiug the cattle yards in that city, and that, whilo so mixed with other 
cattle, the 74 head claimed by plaintifl! to bave been included in the 175 bought 
by défendants were bonght by the latter and carried to Owensboro, Ky. 

"(3) That only 6 of the 74 bead enibraced in plaintiff's mortgage and 
branded on the right hip with the letter W were among the cattle bought and 
shipped by tlie défendants. 

"(4) That the value of the 6 was $3C0." 

It is insisted for the plaintifï that the third finding is inconsistent 
with the findings 1 and 2. We think the finding not fairly subject to 
this criticism. The court found that the 74 cattle covered by the mort- 
gage were ail branded W on the right hip ; they became mixed with 
other cattle, and the 74 head claimed by plaintiiï to hâve been included 
in the 175 bought by défendant were so bought and carried to Owens- 
boro, Ky., but that, of the 74 so bought by défendants, only 6 in fact 
were branded W on the right hip. 

We agrée with the lower court in its finding on this issue, and to 
this extent the decree below is afiSrmed; in other respects it is re- 
versed, and a decree will be entered for the plaintifï for $360, the 
value of the 6 head of cattle, and costs. 
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NATIONAL ELEVATOR CO. v. CHICAGO, M. & ST. P. RY. 00. 

(Circuit Court of Appeals, Eiglith Circ-uit. October 0, l'JlT.) 

No. 4705. 

1. Commerce ©=89 — Intekstate Cosimerce Commission — Action for Exces- 

sive Charge — Jurisdiction of Fédéral Court. 

Where the claim of a shipper against a railroad company to recover 
freight paid involves the con.struction of the tarlfC schedule, to d(îtermino 
what rate applied to the shlpiiient, and not any question of tlie reasonable- 
ne.ss of rates, the jurisdiction of tlie Interstate Commerce Commission is 
not exclusive, but an action may be maiiitained in thls instance in a 
District Court. 

2, Carriers <®=330 — Railroad Tarifes — Construction — Intermediate Sta- 

tions. 

Tarife Circular 18A of the Interstate Commerce Commission, effective 
March 31, 1911, provides that a tariff shall contain an alphabetical in- 
dex of the points from and to which it applies, and, further, that "this 
is not to be understood as prohibiting the incorporation in a tariff of a 
rule for the affirmative and deiinite application of the rates or fares 
named in that tariff to or from points not indexed. and which are dis- 
tinctly intermediate on the same Une with points that are indexed." A 
tariff published by a railroad company provlded that "between stations 
* * * rates to or from intermediate stations will be the same as shown 
to or from the next more distant station to or from which rates are 
named." Ileld, that such provision must be construed in connection 
with the circular under which it was Issued, and that it had no appli- 
cation to points which were indexed, and to or from which spécifie rates 
were named. 
?,. Carriers <g=5f!0 — Tariffs — "Intermediate." 

In a railroad tariff, fixing rates to and from stations named, and also 
providiug for the rates to apply to "intermediate stations," the word "in- 
termediate" refers to stations bet\Veen those named. 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Juclge. 

Action at law by the National Elevator Company against the Chi- 
cago, Milwaukee & St. Paul Railway Company. Judgment for défend- 
ant. Plaintiff brings error. Affirmed 

Harold G. Simpson, of Minneapolis, Minn. (Lancaster, Simpson & 
Purdy, of Minneapohs, Minn., on the brief), for plaintifï in error. 

F. W. Root and N. J. Wilcox, both of Minneapolis, Minn., and J. 
N. Davis and H. PI. Field, both of Chicago, 111., for défendant in error. 

Before HOOK, SMITH, and CARDAND, Circuit Judges. 

SMITH, Circuit Judge. The défendant in the District Court, which 
is also the défendant in error, is a corporation organized under the 
laws of Wisconsin, and was engaged in Interstate commerce and main- 
tained a System of railroads extending generally from Chicago, 111., to 
the Pacific Coast. The line extends from the eastern boundary of 
South Dakota, south of the south line of North Dakota, to a point 
about 100 miles east of the Montana line, and crosses into North Da- 
kota and proceeds west to Montana. At Andover, S. D., it has a 
branch which extends north into North Dakota to Harlem, about SSi-i; 

(gzaFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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miles long. The first station south of Harlem is Cogswell, at which 
point the branch is crossed by the line of the Minneapolis, St. Paul & 
Sault Ste. Marie Railway, commonly known as the "Soo Line." Cogs- 
well, N. D'., is between 7 and 8 miles north of Brampton, N. D., and 
between 12 and 13 miles north of Newark, S. D., ail of which are 
on the defendant's branch line. The plaintiff in the District Court, 
which is also the plaintiff in error, is a corporation organized under 
the laws of Minnesota engaged in buying, shipping, and selling grain, 
and owns and opérâtes among others an elevator at Newark, S. D. 

The complaint allèges that the plaintiff shipped 72 carloads of wheat, 
4 of barley, 1 of oats, and 2 of flax seed from Newark, S. D., to 
Duluth, Minn. ; that the défendant took and carried said grain under 
the agreed and lawful rates for such transportation, as shown by the 
published tariff of the défendant ; that the company's published tariff 
fixed the rate for ail of said shipments, except flax seed, at 14 cents 
per 100 pounds and upon flax seed at 15 cents for the same quantity, 
but the défendant compelled the plaintiff to pay 15 cents per 100 
upon ail said grain, except flax seed, and 191/2 cents per 100 upon the 
flax seed; that the company extorted from plaintiff upon said ship- 
ments in excess of the proper rates the sum of $601.99 on or before 
the Ist day of December, 1913 ; that plaintiff has demanded refund 
of said sum, which has been refused, and the plaintiff asks judgment 
for $601.99 and interest, costs, and disbursements. 

The answer allèges that the défendant charged plaintiff for trans- 
portation of the grain referred to its lawful tariff rates, and dénies 
that plaintiff has ever paid more. 

The parties filed a written stipulation, waiving a jury, and the 
cause was tried to the court, and a judgment was rendered for de- 
fendant, and the original plaintiff sued out this writ of error. 

It appears the tariffs filed by the défendant, so far as material, were 
substantially as f ollows : 



From 


To 


Rates in Cents per Huudred Pounds. 


Flax Seed 


AVheat, Barley and Oats. 


Cogswell, N. D. 
Brampton. N. D. 
Newark, S. D. 


Duluth 


14 

14 
lOVa 


14 
14 
15 



Attached to the tariff is the following: 

"Between stations on the C, M. & St. P. Ry. rates to or from Intermodiate 
stations will lie the sarne as shown to or from the next more distant station 
to or from which rates are nanied." 

The sole question is whether the last provision is applicable to the 
rates from Newark to Duluth, and thus its rates are fixed the same as 
from Brampton, notwithstanding the rates specifically fixed from 
Newark in the table. 

[1] The défendant insists that the case should hâve been brought 
before the Interstate Commerce Commission for réparation, and the 
District Court had no jurisdiction. It is expressly stated in plaintiff 's 
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brief thât it is not claimed that the rate charged was illégal under the 
eighth section of "An act to create a Commerce Court, and to amend 
the àct entitled 'An act to regulate commerce,' approved February 4, 
1887, as heretofore amended, and for other purposes" (Act June 18, 
1910, c. 309, 36 Stat._539, 547 [Comp. St. 1916, § 8566]); and it may 
be added that there is no claim that the rates charged are in and of 
themselves nnjust, imlawful, unjustly discriminatory, preferential, or 
prejudicial. The plaintiff simply contends that the gênerai clause in 
question fixed the rates lower than the spécifie rates given ; that there 
were two rates fixed for the same service, and the shipper is entitled 
to the benefit of the lower rate. 

Under such circumstances, we think that the 'District Court had 
jurisdiction to construe the tarififs, and détermine what rates were 
applicable under them to given shipments under section 9 of the act 
to regulate commerce (Act Feb. 4, 1887, c. 104, 24 Stat. 379, 382 
[Comp. St. 1916, § 8573]), and section 22 of the same act (24 Stat. 
379, 387 [Comp. St. 1916, § 8595]). Pennsylvania R. R. v. Sonman 
Coal Co., 242 U. S. 120, 37 Sup. Ct. 46, 61 L. Ed. 188; Penna. R. R. 
Co. V. Puritan Coal Co., 237 U. S. 121, 35 Sup. Ct. 484, 59 L. Ed. 
867; Hité v. Central R. of New Jersey, 96 C. C. A. 326, 171 Fed. 
370 (this décision was by the Circuit Court of Appeals of the Third 
circuit) ; Barrett v. Gimbel Bros,, 141 C. C. A. 379, 226 Fed. 623 (this 
opinion was by the same Circuit Court of Appeals, and affirmed the 
case as reported in the District Court under the title of Gimbel Bros. 
V. Barrett [D. C] 215 Fed. 1004); National Pôle Co. v. Chicago & 
N. W. Ry. Co., 127 C. C. A. 561, 211 Fed. 65 (opinion of the Circuit 
Court of Appeals of the Seventh Circuit). The last two cases seem 
to us to be clearly in point and décisive. 

The following state court cases are cited to sustain the same posi- 
tion: Hardawav v. Southern Ry. Co., 90 S. C. 477, 7Z S. E. 1020, 
Ann. Cas. 1913D, 266; Kansas City Southern Ry. Co. v. Tonn, 102 
Ark. 20, 143 S. W. 579; Southern Pacific Co. v. Fry & Bruhn, 82 
Wash. 9, 143 Pac. 163 ; Western, etc., & Co. v. White Prov. Co., 142 
Ga. 246, 82 S. E. 644; Eastern Ry. Co. v. Littlefield (Tex.) 154 S. 
W. 543 ; Mulberry Hill Coal Co. v. Illinois C. R. Co., 257 111. 80, 100 
N. E. 151. But, inasmuch as this is a question of fédéral law, we 
rest our opinion wholly upon the fédéral cases cited. We do not mean 
to hold that the Interstate Commerce Commission did not hâve con- 
current jurisdiction. Laning-Harris Coal & Grain Co. v. St. Louis 
& San Francisco Railroad Co., 13 Interst. Com. Com'n. R. 148; 
Chicago, B. & Q. R. Co. v. Feintuch Co., 191 Fed. 482, 112 C. C. A. 
126. But we do hold that the District Court correctly ruled it had 
jurisdiction. 

[2] The questions must therefore be decided whether the spécifie 
rates fixed froni Newark, S. D., to Duluth, were in conflict with the 
gênerai provision quoted, and whether under the gênerai provision 
Newark was entitled to a lower rate, and, it being conceded that the 
spécifie rates fixed from Newark to Duluth were coUected, whether 
the plaintiiï is now entitled to recover. It will be conceded that, if the 
tariffs hâve two distinct and conflicting rates for the same shipment, 
the shipper is entitled to the benefit of the lower of thèse rates. It is 
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well understood that railroads accept shipments from switches and 
sidings not treated as stations. A solution of the questions in this 
case will largely dépend upon what was meant by "intermediate sta- 
tions," as used in the note in question. 

Webster's International Dictionary defines "intermediate" as: 

"Lying or being In the mlddle place or degree ; between extrêmes or limits ; 
coming or <lone between ; intervenlng ; interjacent ; as, an intermediate 
space ; Intermediate colors. Something intermediate ; a term, member, or 
quality intervenlng between others of a séries. To come between ; to inter- 
vene ; to interpose." 

The Century Dictionary defines it as : 

"Come between ; act as a mediator, that is, between ; to act Intermediately ; 
intervene ; interpose. I, a. Sltuated between two extrêmes ; coming between ; 
in either position or degree ; intervenlng ; interposed ; generally f oUowed by 
between wben the extrêmes are mentioned, as an intermediate space ; in- 
termediate obstacles." 

The Word "intermediate" is not given a légal meaning in any law 
lexicon, and we hâve found no cases which define it in approximately 
the same sensé hère used, except Davis & Hooks v. Atlantic Coast 
Line R. Co., 145 N. C. 207, 59 S. E. 53 ; Wall-Huske Co. v. Southern 
Ry. Co., 147 N. C. 407, 61 S. E. 277 ; Brooks Manufacturing Co. v. 
Southern Ry. Co., 152 N. C. 665, 68 S. E. 243; Hollingworth v. State 
of Ohio, 29 Ohio St. 552. 

There is a matter not yet stated which tends to elucidate it. Tariff 
Circular 18A, issued by the Interstate Commerce Commission, reissued 
efifective March 31, 1911, provides: 

"4. Tarlffs in book or pamphlet form shall contain in the order named: 
* * * (d) An alphabetleal index of points from which rates apply, and 
an alphabetleal index of points to which rates apply, together with names of 
States in which loeated." 

"34. Tariff s shall contain, In the order named: * • * Alphabetically 
arranged and complète index of points from which the tariff applies, and al- 
phabetically arranged and complète index of points to which the tariff ap- 
plies, together with the name of state in which located." 

"64. * * * (Issued January 7, 1908.) Paragraph (d) of rule 4, and para- 
graph (c) of rule 34, provide that a tariff shall contain complète alphabetleal 
indexes of the points from and to which it applies. This is not to be under- 
stood as prohibitlng the incorporation in a tariff of a rule providing for the 
affirmative and definite application of the rates or tares named in that tariff 
to or from points not indcxed and which are directly intermediate on the 
same line with points that are indexed." 

This clearly gave authority to make such rates as prescribed in the 
note in question to or from points not indexed; but the points hère 
in question, Newark and Duluth, were both indexed. "Expressio 
unius est exclusio alterius." In Merrill & Bro. v. I. C. R. R. Co., 36 
Interst. Com. Com'n. R. 523, the Commission had before it a clause 
which read : 

"The rate to apply from a point of origin or to a point of destination not 
shoimi herein which is directly intermediate with a point from or to which 
a spécifie rate is published will be the rate from or to the next more distant 
point from or to which a spécifie rate is published herein." 
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This was better language to convey the meaning now contended f-r 
by the défendant than that used by it in this case. The Commission, 
of course, held that that clause did not apply to places indexed. Con- 
ceding that that case was plainer than this one, and the language hère 
chosen was not as clear as that chosen by the Illinois Central, we thaik 
that Newark, a point named in the tariff, was not an intermediate sta- 
tion within the meaning of the note. 

It is notorious that the rates from the Pacific Coast to Chicago are 
many of them much lower than the rates over the same road from 
the intermountain country to Chicago. If we assume a similar note 
hère added to the tariff from the Pacific Coast and intermountain points 
to Chicago under this clause, would every point where the rates are 
higher than they are from the Pacific Coast to Chicago be entitled to 
claim the Pacific Coast rates? 

[3] It is manifest that the word "intermediate" refers to rates from 
points intermediate betweeen stations named, or intermediate between 
the extrême limits of the defendant's road, whether named or not. 
We hâve reached the conclusion that it refers to intermediate points 
between the stations named. There can be but one légal rate on a 
given commodity between two points. Laning-Harris Coal & Grain 
Co. V. Missouri Pacific Ry. Co., 13 Interst. Com. Com'n. R. 154 

Plairitiff, therefore, could not recover, and the judgment of the 
District Court is affirmed. 



UNITED STATES FAKM LAND CO. v. JAMESON. 

(Circuit Court of Appeals, Eiglitli Circuit. October 8, 1917.) 

No. 4876, 

Judgment ig=>570(5) — Ees Judicata — Judgment of Dismissal. 

Under Gen. St. Minn. 1913, § 7825, which provides tliat "an action 
may be dismissed without a final deterininution of its merlts * * * 
(3) by the court where, upou the trial and before the final subuiission of 
the case, the plaintiff abandons it, or fails to substantiate or establish h'M 
cause of action or right to recover," and the establlshed rule of practlce 
thereunder In Minnesota, which by the conformity statute is ma de the 
rule of the fédéral courts in that state, an order of dismissal, wlthont 
more, made on motion of défendant and over the objection of plaintiff, is 
not a final détermination of the merits, and does not bar a second ac- 
tion ; but a judgment entered by the court on a verdict for the defendiint 
directed by the court, on the motion of défendant made at the proper 
tinie, détermines the merits, and is a bar to a second action. At the 
close of plaintiff's évidence in the case défendant moved for a dis- 
missal on the merits, which motion was opposed, and the court en- 
tered an order "that this action be and the same is hereby dismissed." 
Plaintiff brought error, and the case was contested in the appellate court 
and affirmed. Held, that the order made, under the statute and practlce 
and as presiimably intended by the court, did not détermine the merlts nor 
bar a second action ; that défendant, not havin}; sought Its modification, 
but, on the contrary, having defended it througli the appellate court, was 
bound by It as to its légal effect, and was not entitled to an injunetlou 
to restrain a second action against it on the same cause of action. 

<g=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Suit in equity by the United States Farm Land Company against A. 
Y. Jameson. Decree for défendant, and complainant appeals. Af- 
firmed. 

O'Brien, Young & Stone, of St. Paul, Minn. (E. T. Young, of St. 
Paul, Minn., on the brief), for appellant. 

M. H. Boutelle and A. AI. Higgins, both of Minneapolis, Minn., for 
appellee. 

Before SANBORN, CARDAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. This appeal challenges a decree of dis- 
missal of a suit to enjoin the défendant, A. Y. Jameson, from prose- 
cuting an action he brought against the United States Farm Land 
Company, a corporation, in the state of Arizona on September 16, 1915, 
on the same cause of action which he litigated in the action he brought 
against that company in Minnesota on January 24, 1912. The cause of 
action in each case is for the recovery of $214,000 for the breach of a 
contract. The Minnesota case was tried to a jury in the court below. 
After Mr. Jameson had introduced ail his évidence and had rested, the 
Land Company made a motion to dismiss the action on the merits, and 
on May 22, 1912, the court ordered "that this action be, and the same 
is hereby, dismissed." A writ of error was sued out to reverse that 
judgment, it was affirmed on July 10, 1913 (Jameson v. United States 
Farm Land Co., 206 Fed. 889, 124 C. C. A. 549), and the pétition for a 
rehearing was denied on January 28, 1914 (210 Fed. 885, 127 C. C. A. 
495). The theory of the suit now in hand for the injunction is that 
the judgment of dismissal was a final détermination of the merits of 
the first action, which rendered the issues therein res adjudicata and 
constituted a bar to the prosecution by Jameson of another action for 
the same cause, that the action he has brought in Arizona is in défiance 
and dérogation of that judgment, and that the court below should is- 
sue its injunction against the prosecution by Jameson of his second ac- 
tion, in aid and enforcement of its judgment of dismissal of his fîrst 
action. 

According to the statutes of Minnesota and the rules of practice and 
proceeding in actions at law in the courts of that state, which prevail in 
such actions in the fédéral court below under the act of conformity 
(Revised Statutes, § 914 [3 U. S. Comp. Stat. 1916, § 1537]), the set- 
tled rule is that a judgment of dismissal on the motion ofthe défend- 
ant at the close of the plaintiff's évidence, against the latter's objection 
or protest, does not constitute a bar to another action by the plaintiff 
against the same défendant for the same cause, although a judgment of 
dismissal on a verdict for the défendant, directed by the court on the 
motion of the défendant made at the proper time, constitutes such a 
bar. General Statutes of Minnesota 1913, § 7825 ; Craver v. Chris- 
tian, 34 Minn. 397, 398, 26 N. W. 8 ; Andrews v. School District No. 
4, 35 Minn. 70, 71, 27 N. W. 303; McCune v. Eaton, T] Minn. 404, 
240 F.— 38 
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80 N. W. 355 ; Woods v. Lindvall, 48 Fed. 62, 70, 1 C. C. A. ZT , 45 ; 
Hammergen v. Schurmeier (C. C.) 3 Fed. 17, 78, 79; Oscanyan v. 
Arms Co., 103 U. S. 261, 264, 26 L. Ed. 539; Board of Com'rs v. 
Home Savings Bank, 200 Fed. 28, 35, 118 C. C. A. 256, 263. 

At the close of Mr. Jameson's évidence in the first action, therefore, 
the Land Company had the option to move, at the proper time, for a 
directed verdict and the conséquent bar of a second action for the same 
cause, or for a dismissal and the conséquent judginent thereon that 
would not constitute such a bar. It moved for a dismissal on the mer- 
its. If that motion was not the équivalent of a motion for a directed 
verdict at the proper time, the Land Company then elected to take a 
judgment that would not be a bar to a second action for the same 
cause. If, as is now asserted, that motion was the eciuivalent of a mo- 
tion for a directed verdict, it imposed upon tlie trial court the duty to 
décide whether a judgment that should constitute a bar, or a judgment 
which should not constitute a bar, to another action, should be render- 
ed upon the motion, and it decided, and entered neither a judgment on 
a directed verdict nor a judgment of dismissal on the merits, but its 
order was simply "that this action be and the same is hereby dismissed." 

Through many j'ears of practice as a lawyer in the courts of Min- 
nesota, and many years of honorable service on the bench of the court 
below, the learned judge who made that order was perfectly familiar 
with the différence in the effect upon the second action for the same 
cause of this judgment of dismissal without more and a judgment of 
dismissal on a directed verdict, and there can be no doubt that he in- 
tended that the dismissal he ordered should not bar a second action. 
It is certain that by its terms the judgment he entered did not do so, 
and the Land Company, if reasonably diligent, could not hâve failed to 
know that fact, for it had moved for a dismissal "on the merits," and 
the court had refused such a dismissal, and had granted a mère dismiss- 
al without more, which, in its légal effect, did not bar another action 
for the same cause. Nevertheless the Land Company took no excep- 
tion to the order or judgment. It made no motion to modify its form 
or effect. It sued out no writ of error to reverse or modify it; but 
from the day of its entry, on May 22, 1912, it strove through this court 
and the Supi^eme Court to sustain it as it was written until it had been 
finally affirmed. Thereafter, on March 21, 1916, for the first time, by 
the commencement of this suit for an injunction âgainst the mainte- 
nance of a second action, it sought to transform that judgment of dis- 
missal, which does not bar a second action, into a iînal détermination 
of the issues of that action, which should hâve that effect. If there was 
any mistake or error of the court in the rendition of the judgment in 
question, the failure to move to modify it and to except to its entry, or 
to challenge it by writ of error, or otherwise, for nearly four years, 
discloses a striking lack of reasonable diligence on the part of the Land 
Company. If, on the other hand, as the presumption is, and as the 
court is confident the fact is, the court below, without mistake or mis- 
understanding, thoughtfully considered the motion of the Land Com- 
pany and deliberately decided that it would not render a judgment 
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which should be a bar to another action for the sanie cause, and delib- 
erately rendered a judgment of dismissal, which does not do so, there 
is no ground for the issuance of the injunction. In either case there 
is no equity in the bill of the complainant, and it was rightly dismissed. 
The court has thoughtfully considered the arguments of counsel that 
the second action upon the same cause cannot be maintained under the 
statute and practice in Minnesota, because the merits of the case were 
involved, considered, and decided on the motion to dismiss the first ac- 
tion, and the authorities cited to the efïect that a judgment of dismissal 
on a stipulation of the parties that sucli a judgment on the merits shall 
be rendered conclusively détermines the issues presented by the plead- 
ings in the action (Cameron v. Chicago, M. & St. P. Ry. Co., 51 Minn. 
153, 158, 53 N. W. 199); that a judgment of dismissal, based on the 
pleadings, the trial of the cause, and upon the fîndings of fact and con- 
clusions of law, is a judgment on the merits (Winnebago Paper Mills 
V. Northwestern Printing & Publishing Co., 61 Minn. 373, 63 N. W. 
1024; Boom v. St. Paul Foundry & Mfg. Co., 33 Minn. 253, 256, 22 
N. W. 538) ; that a judgment of dismissal of a suit in equity at the 
close of the plaintilï's case is a final decree on the merits (Worrell v. 
Kemmerer, 192 Fed. 911, 913, 114 C. C. A. 351, 353; Thomas v. Jos- 
lin, 36 Minn. 1, 3, 29 N. W. 344, 1 Am. St. Rep. 624) ; that the dismissal 
of a writ of mandamus on the merits is a bar to a subséquent proceed- 
ing for a like writ on the same ground (State of Minnesota v. Hard, 
25 Minn. 460) ; that where, at the close of the évidence of both parties, 
a court, on motion for judgment "on the pleadings and évidence," 
grants the motion and renders the judgment without directing the jury 
to render a verdict, the judgment is conclusive, because the moving 
party was entitled on the évidence to such a direction, and the court 
had the power to render the proper judgment without consulting the 
jury (Duluth Chamber of Commerce v. Knowlton, 42 Minn. 229, 232, 
44 N. W. 2) ; that when, at the close of a trial, the court directed a jury 
to return a verdict for $1,262, and it did so, this amount was found by 
the court before the entry of the judgment to hâve been about $400 
less than the amount actually due, and the court so found, and then 
rendered the judgment for the just amount, it had power to do so 
(Mouat v. Wells, 76 Minn. 438, 441, 79 N. W. 499); that in the case 
of the mère dismissal of an action the record furnishes no basis for 
review on appeal of the décision of the trial court upon either the f acts 
or the law ; and that where the trial is by the court it is error for the 
court to dismiss the action on the merits, without making fîndings of 
fact and conclusions of law, unless the évidence is such that it would 
not sustain a verdict or finding for the plaintifï (Tharalson v. Wyman, 
58 Minn. 233, 235, 59 N. W. 1009; Herrick v. Barnes, 78 Minn. 475, 
476, 81 N. W. 526, and other décisions less relevant to the question 
hère at issue). They hâve, however, failed to persuade that the con- 
clusion above announced is erroneous. None of the décisions rules 
that a second action between the same parties for the same cause canir 
not be maintained, where the first action is dismissed at the close cet 
the plaintifï's évidence against the obj ection and protest of the def envi- 
ant under the established rule of practice in Minnesota and this statutè^^ 
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"Section 7825. Dtsmissal of Action. — An action may be dismissed, witliout 
a final détermination of its merits, in the following cases: 

"3. By the court wliere, iipon tlie trial and before the final subinission of the 
case, the i)lalntiff abandons it, or fails to substantlate or establish his cause 
of action or right to recover. 

"Ail other modes of disniissins an action are abolished. « * * in ^n 
cases other than those mentioned in this section, the judgment shall be ron- 
dered on the merits." 

The first action in the case in hand was dismissed by the court un- 
'der this statute at the close of the plaintiiï's évidence, because he had 
failed to substantiate his cause of action, or right to recover. It is 
the judicial duty of a court, according to the rules and practice in 
the courts of Minnesota, to order such a dismissal when tlie plaintif? 
fails to prove any or ail the essential facts of his cause of action by 
•évidence sufîicient to sustain a verdict in his favor. McCormick v. 
Miller, 19 Minn. 443, 446, 447 (Gil. 384) ; Volmer v. Stagerman, 24 
Minn. 434 ; Merriman v. Ames, 26 Minn. 384, 4 N. W. 620. In every 
case in which such a motion is granted, the court necessarily déter- 
mines the case presented by the évidence upon its merits, and in by 
far the greater number of cases it détermines the entire case on its 
merits ; for in nearly ail the cases so determined the plaintifif intro- 
duces ail the évidence he has and can procure in support of his cause 
of action before the motion to dismiss is made. But the statute dé- 
clares that such a dismissal of an action shall be "without a final dé- 
termination of its merits," and the established ruie and practice in 
Minnesota is, not that such a dismissal bars another action between 
the same parties for the same cause, when in granting the motion the 
■court considers and détermines the merits of the case, and that it does 
not bar a second action when the court does not consider and déter- 
mine the merits of the case, but that such a dismissal shall not bar 
another action for the same cause in any case, whether the court in 
granting the motion determined or failed to détermine the merits of 
the case, and this because the statute déclares that any such dismissal 
of an action may be made "without a final détermination of its merits." 
It is therefore irrelevant to the issue whether or not the dismissal in 
this case bars a second action, whether or not in granting the motion 
to dismiss the first action the court actually considered and decided 
the merits of the case. Nor is it material to that issue that in suits in 
equity a decree of dismissal without more évidences a final détermina- 
tion of the merits of the case, because such is the immémorial form 
of a final decree for the défendant in equity, and a spécifie déclaration 
therein that it is without préjudice to another suit or action, or that 
the dismissal is on the ground of lack of jurisdiction, is indispensable 
to the préservation of the right to bring the second action. Indian 
Und & Trust Co. v. Shoenfelt, 135 Fed. 484, 487, 68 C. C. A. 196, 
199 ; Francisco v. Chicago & Alton R. Co., 149 Fed. 354, 360, 79 C. 
C. A. 292, 298, 9 Ann. Cas. 628; Campbell v. Golden Cycle Min. Co., 
i41 Fed. 610, 612, 73 C. C. A. 260, 262. 

pnceding that the court had the power to dismiss the action under 
• section 7825j or to direct a verdict for the défendant, the fact re- 
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mains that it did not direct such a verdict, and that it did order a 
dismissal of the action in the form which, under the statute and the 
rule of practice in the courts of Minnesota, is not a final détermination 
of the merits of the action, or a bar to a second action by the plaintiff 
for the same cause. There is no évidence, no pleading, and no rea- 
son to believe that the court entered this judgment of dismissal through 
any mistake or inadvertence, and for the reasons stated in the earlier 
part of this opinion there is no equity in the bill of the complainant to 
enjoin Mr. Jameson from prosecuting his second action against the 
Land Company upon the same cause to a final détermination of its 
merits. 

The decree below is accordingly afifirmed. 



FIRST NAT. BANK OF McGREGOR v. EISEMAN et al. 

(Circuit Court of Appeals, Fifth Circuit. November 17, 1917.) 

No. 3032. 

Appbal and Ekror (S=»1010(1) — Review — Findingîs of Fact. 

A flndiiig by a trial court that an instrument couveying a homestead 
was not ;i moi'tjîage, but an absolute and nneondltional conveyance of 
the title, held not so unsupported by évidence as to warrant an appellate 
court in settlng it aslde. 

Appeal from the District Court of the United States for the Western 
District of Texas ; Henry D. Clayton, Judge. 

Suit in equity by F. B. Eiseman against the First National Bank of 
McGregor and another. Decree for complainant, and défendant bank 
appeals. Affirmed. 

D. A. Kelley and Allan B. Sanford, both of Waco, Tex., for appe- 
lant. 

J. D. Williamson, of Waco, Tex., for appellee Eiseman. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

PER CURIAM. The success of the claim asserted by the appellant 
in this case is dépendent upon its supporting allégations to the efifect 
that a conveyance made by John F. GuUedge of his homestead prop- 
erty was not absolute and unconditional, as, on its face, it purported 
to be, but was made to secure an indebtedness owing by him to his 
grantee. The trial court made a finding that the instrument in ques- 
tion was not a mortgage, but was an absolute and unconditional con- 
veyance of Gulledge's title and interest. Our conclusion is that the évi- 
dence is not such as to warrant this court in setting aside that finding. 
To say the least, it is not clearly made to appear that that finding was 
an improper one. 

The decree appealed from is affirmed. 

^::3Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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PACKAGE MAOHINBRY CO. v. JOHNSON AUTOMATIC SEALER CO. 

(Circuit Court of Appeals, Sixth Circuit. Noveniber 15, 1917.) 

No. 2987. 

1. Patents ©=3328 — Validity and Infbinqement — Package-Sbaling Ma- 

chine. 

The Ferguson patent, No. 1,066,193, claims 1, 2, 3, 9, and 10, for a paek- 
age-sealing machine, for use iu connection wlth a wrapping machine. In 
view of tlie prior art, and of disclosures made to the patentée by the 
eustomer for whom the flrst machine was built, held void for lack of 
patentable invention. Clalm 7 also held not infringed, concedlng its 
validlty. 

2. Patents (S3335 — Evidence of Invention — Commerciai. Scccess. 

Favorable public réception of a patented devlce is not important, where 
lack of invention Is plain. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judg-e. 

Suit in equity by the Package Machinery Company against the John- 
son Automatic Sealer Company. Decree for défendant, and complain- 
ant appeals. Affirmed. 

Archibald Cox and Robert W. Byerly, both of New York City, for 
appellant. 

F. L,. Chappell and Otis A. Earl, both of Kalamazoo, Midi., and 
R. H. Parkinson, of Chicago, 111., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCAEE. 
District Judge. 

KNAPPEN, Circuit Judge. Suit by appellant for infringement of 
United States patent No. 1,066,193, to Ferguson, applied for Feb- 
ruary 5, 1909, issued July 1, 1913. The patent relates to a machine 
for sealing the flaps and overlapping ends of a package-wrapper im- 
pregnated with paraffine or other readily fusible substance. The opér- 
ation consists in melting the wax at the overlapping parts by heating, 
and causing them to adhère through pressure. The défense assails 
the validity of the claims in suit, as well as Ferguson's inventorship. 

[ 1 ] The alleged invention grew out of the construction by Thomas 
F. Condon & Co., of New York, of a package-wrapping and sealing 
machine for one of the Chicago f actories of the National Candy Com- 
pany. Both Plate, who was the Candy Company's factory manager, 
and Ferguson, who was Condon & Co.'s mechanical engineer, applied 
for a patent. Upon an interférence, there was concession of priority 
in Ferguson, under an arrangement between the parties by which the 
Candy Company was given a shop right to use the machines in the 
factory in question. The patent had previously been assigned to Conr' 
don & Co., and was later assigned to appellant. 

When hearing was first had below, the correspondence relating 
to the order for the construction of the machine was not to be found. 
In its absence, the District Court credited Ferguson's claim to inven- 
torship as against Plate, found invention, and directed entry of inter- 

(g=3Foi other cases see same topic & KBY-NUMBBR in ail Key-NumCered Dlgests & Indexes 
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locutory decree in plaintiff's favor. Before the decree was entered 
the correspondence was found in the office of tlie attorneys who had 
represented Ferguson in the interférence proceeding, and by motion 
and stipulation the case was reopened for the admission of the cor- 
respondence and certain other testimony. Upon a reconsideration of 
the case decree was entered finding the claims in suit void for the 
reason that "the patentée did not conceive the idea embodied in the 
improvement." 

The argument hère bas covered a wide range, embracing not only 
the subject of inventorship, as between Plate and Ferguson, but also 
questions of anticipation and invention. Référence to the prior state 
of the art and to the circumstances attending the ordering and con- 
struction of the machine should be helpful. 

The Candy Company had been putting out rectangular packages 
of popcorn wrapped in paraffine paper. The wrapping was done by 
hand ; the sealing also by hand — by rubbing first the upper side and 
then the ends, one by one, upon the upper surface of a steam chamber 
laid flush with the surface of the table at which the wrapping was 
done. A température of 135 to 140 degrees was enough to fuse the 
wax. The air of the room cooled and hardened it. 

Condon & Co. had been putting out an automatic wrapping machine 
— a complicated, but successful, mechanism. Plate learned of the 
machine through its use by certain leading soap manufacturers, and 
it occurred to him that it would be an easy matter to hâve the wrap- 
ping machine also seal the packages. He accordingly wrote Condon 
& Co. that the Candy Company (in whose name he wrote) was "look- 
ing for a machine which will wrap the inner package in parafifined 
paper, and, af ter wrapping the same, continue the opération under and 
feetween surfaces heated by means of steam, in order that the par- 
affine may melt, and the package, being continued under gentle pres- 
sure through a covered'chute, will come out at the end hermetically 
sealed, through the paraffine being melted during the period that it 
took to pass between the heated plates." The writer inclosed one of 
the Candy Company's packages, which the letter stated illustrated "just 
what we want to do and what we are now doing by hand" ; called 
attention to the fact that "one side and both ends are sealed," that 
contact with beat was necessary on but one side and the two ends, 
and that Condon & Co. would thus doubtless understand "just what 
we mean when we say that this package, after being wrapped, is to 
pass under and between hot plates." Then followed this statement: 

"As, no doubt, the cakes of soap, or packages, or whatever your machine is 
wrapping, pass Into a trough, or on a belt, it would be a very easy matter 
to hâve this belt, or trough, convey the wrapped package In question to, 
between, and through such heated plates, and then, by a continuation of this 
trough, the sides of which would firmly hold the ends of the package and the 
top, by the trough being covered with either métal or wood, would only reqiùre 
e v.;ry gentle pressure to hold the paper firmly together until the paraffine 
Uhs an opportunity to set." 

A visit by Ferguson to the candy factory was had, to enable him, 
as stated în Condon & Co.'s letter, "to get some additional information 
in référence to the wrapping of your packages that will help him to 
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décide whether an attachment to our wrapping machine for sealing 
the package can be perfected." There, for the first time, Ferguson 
saw paraffine wrappers placed around cartons ; Plate's letter had 
given him the first information of their use. He had, however, seen 
carton-sealing machines for pasting packages, with passages and con- 
veyors to carry off the cartons. He had himself employed an endless 
belt rimning in a channel for dehvering the wrapped soap from the 
machine ; the sidebars, and the bars supporting the belt, being of wood. 
Indeed, a walled passageway or chute for such delivery was at tliat 
time common everyday expérience in wrapping machines. When 
Ferguson saw how Plate was sealing the sides and ends of the par- 
affined package, it was perfectly clear to him that the same work could 
be accomplished by heating the surfaces of the channels. There was 
built a standard wrapping machine, with an attachment at its discharge 
end consisting of a table composed of four angle irons, a chain con- 
veyor with flights, for carrying the wrapped packages under and be- 
tween steam boxes, intended to be attached to the sides of the table; 
the cooling of the top sealing being effected by a cold plate which held 
the top flap in position, that of the ends by contact with the angle bars. 
It difïered from the ordinary soap conveyor only in using a chain with 
flights for carrying the package, instead of a belt; in having métal 
side rails the full height of the channel (instead of wooden sidebars), 
together with provision for the attachment of heaters and the top cool- 
ing plate. As furnished to the Candy Company it lacked the steam 
boxes and the pipes therefor, which were to be, and were, supplied by 
the Candy Company, and for which no patterns were furnished — 
their location being indicated on a drawing furnished by Ferguson. 
The regular price of the wrapping machine alone was $1,800; the price 
chargea for the wrapping machine plus the sealing attachment (and 
minus the heating appliances) was $1,900. 

The machine disclosed by the patent in suit (developed in connec- 
tion with a later construction for another customer) departed in some 
respects from the Chicago construction. Its différences, however, so 
far as hère important, were principally in providing a hot roller and 
cold pressure rolls, instead of hot and cold upper plates, and latéral 
pressure devices in the form of blade springs (to keep the end flaps in 
position), instead of direct contact with the métal side rails. But it 
is clear that unless the construction of the Candy Company's machine 
involved invention, there is none in the broad claims in suit. Those 
involved are the first, second, third, seventh, ninth, and tenth. The 
first and ninth claims are printed in the margin ; ^ the second, third, 
and tenth contain nothing calling for their reproduction. 

1 "1. In an apparatus for sealing articles wrapped in fabric Impregnatea 
with a readily fusible substance, the comblnatlon of a conveyor on which 
the articles are carrled and adapted to contlnually advance the packages, 
sealing devices arranged to operate on the articles in their travel ou the 
conveyor, means for heating sald devices, and a cooling and pressing ineans 
arranged to bear on the heated portions of the articles after the sauie 
hâve been acted on by the heating devices, as set forth." 

"9. In a machine of tiie character descrlbed, the comblnatlon of a pack- 
age conveyor adapted to coutinuously advance the packages, ineans to en- 
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On a careful considération of undisputed évidence, we are of opin- 
ion that the broad claims in suit involve no invention on Ferguson's 
part. The wrapping machine itself is not involved, but merely the seal- 
ing apparatus, which the patent says "can be used in conjunction with 
a wrapping machine, or the wrapped articles can be delivered to it by 
hand, as desired." The idea of heating paraffine for sealing purposes, 
to exclude air and moisture, was generally known, not only in the 
spécifie art but in ordinary household economy. Heating the sides and 
tops of the passage or chute for pasting packages was old, as already 
said, although the heating was for drying and not for melting. There 
had been in successful use, for about 25 years, the so-called "Greene 
machine" for sealing the top and end flaps of paraffine wrapped pack- 
ages. In that machine, as aptly described by the District Judge: 

"A package of popcorii was folded in waxed paper by hand and the flap 
edges at the side were stuck together by pasto; applled by hand wlth a brush. 
ïhe packages in this l'orm and so partially wrapijed were thon placed by hand 
into the machine, whieli machine, being operated by the foot, folded the waxed 
paper at the end of the package of corn, and the package was tlien kicked or 
forced along on a stationary mettil phite, betweeu otlior métal plates, whieli 
latter métal jilates were hcatod by gas liâmes, causing the waxed paiter at the 
ends of the package to liquify and by the pressnre of sncceeding packages it 
was kicked or forced on away from the heated portion and against the 
cooler and coollng portions of the plates, which caused the ends of the package 
to cool and become hermetically sealed." 

The Candy Company's letter inviting the construction of the machine 
not only stated the resuit desired, but described generally the method 
of producing that resuit. Whether or not Plate's conception amounted 
to invention, and whether, if there was invention, the latter, as between 
Plate and Ferguson, should be deemed the inventor (qtiestions we find 
unnecessary to décide), we are of opinion that in view of the prior art, 
including especially the Greene machine, and the existence of the dis- 
charge mechanism of the standard wrapping machine, in connection 
with the disclosures made to Ferguson, not only by Plate's letter, but 
by what Ferguson saw of the hand opération at the Candy Company's 
factory, the addition of the sealing device to the wrapping machine, 
whereby the upper side and both ends were sealed (instead of the ends 
alone, as in Greene), involved only the skill of the mechanic trained 
in the art. Railroad Supply Co. v. Elyria Iron, etc., Co., 244 U. S. 
285, 37 Sup. Ct. 502. 61 L. Ed. 1136; Hart Steel Co. v. Railroad Sup- 
ply Co., 244 U. S. 295, 37 Sup. Ct. 506, 61 E. Ed. 1148. True, the 
Greene device was not entirely automatic ; it required action by the 
operator in the use of the treadle, and the sealing of the upper flap 
was effected only by paste, which was not as effective as by heating the 
paraffine. But heating and sealing three surfaces, instead of two, did 
not, in the then state of the art, amount to invention. Dunbar v. 
Myers, 94 U. S. 187, 194, 24 h- Ed. 34. True, also, Plate's disclosure 
did not amount to a complète anticipation, and there remained for 

gage and beat the overlapped portions of the waxed wrappers of the packages 
transported by said conveyor whereby to soften the wax of said wrappers, and 
means of less teni])erature than said heating meajis adapted to bear against 
said heated overlapped portions to cause tlieir adhérence together." 
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Ferguson to work out the composition of the table, the suggested lo- 
cation and method of supporting the steam chests in the table, the 
sélection of pattern of chain conveyor, the ascertainment of the amount 
of room the machine would take up, the proper position of the coun- 
tershafts, the adjiistment of the parts, the proper timing of the move- 
ment of the packages in their relation to the heating and cooling de- 
vices, and the particiilar form of the side guides; the assembling, test- 
ing, adjusting, and completing of the détails occupied perhaps a month 
after the delivery of the machine at the Candy Company's factory. 
But we think the disclosures made to Ferguson, by Plate's letter and 
in connection with the visit to the candy factory, furnished sufficient 
information to enable a skilled mechanic to work out the détails men- 
tioned, which in other words, were in our opinion merely matters of 
mechanical engineering skill ; and it does not appear that the time 
taken for working them out was unusual, in view of the fact that the 
machine had to be specially constructed to meet the spécifie require- 
ments of the customer and its shop conditions. The steam plates used 
in the machine were substantially what had been used in the Candy 
Company's hand-operated machines ; the upper steam and cooling 
plates f ormed pro tanto a covering for the chute. 

[2] Favorable public réception of the device is not important, where, 
as hère, the lack of invention is plain (Gould v. Cincinnati Shaper Co. 
[C. C. A. 6] 194 Fed. 680, 115 C. C. A. 74; Cincinnati Traction Co. v. 
Pope [C. C. A. 6] 210 Fed. 443, 449, 127 C. C. A. 175) ; and the large 
saving of labor accomplished by the machine is due in considérable part 
to the wrapping feature. The fact that the machine was sold under 
a guaranty of what it would do does not appreciably affect the ques- 
tion of invention as distinguished from mechanical skill. In this view, 
the effect of award of priority on interférence becomes immaterial. 

The only respect in which the seventh claim calls for spécial men- 
tion is that the means adapted to bear against the ends of the pack- 
age after leaving the heated part are specified as "blade or leaf 
springs." Défendant does not employ this spécifie device. In the first 
form of its construction the inner sides of two delivery belts are press- 
ed inwardly towards the package by "resiliently supported pressure 
plates" ; in the other form the package passes along two side plates 
which are extensions of the side heaters, and thus serve to keep the 
end flaps in close contact. Plate's letter had suggested a "gentle pres- 
sure" for this purpose. But résilient side plates for the purpose 
stated were not new ; it is enough to refer to Greene's device, by which 
the ends of the packages were held during the cooling opération by ré- 
silient extensions of the thin brass side plates whose forward ends 
were heated. Even were there invention in the spécifie adoption of 
the "blade or leaf springs" — which we do not hold — we think it clear 
that défendant does not infringe. The second construction mentioned 
is practically that of Greene. The first construction cannot be con- 
sidered the équivalent of the "blade or leaf springs" of the patent, in 
view, not only of the prior art, but of their spécifie mention in the 
seventh claim, as compared with the more gênerai "cooling and press- 
ing means" of the first and second claims, the "means arranged to bear 
on the said wrappers" of the third claim, the "pressure devices at the 
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side of the conveyor" of the eighth claim, and the "means of less tem- 
pérature than said heating means and adapted to bear," etc., of the 
ninth and tenth claims. See Railroad Supply Co. v. Elyria Iron Co., 
supra ; Hart Steel Co. v. Railroad Supply Co., supra. 
The decree of the District Court is affirmed. 



WAGNER et al. v. MECCANO LIMITED. 

(Circuit Court of Appeals, Sixth Circuit. November 16, 1917. 
On Rehearing, January 14, 1918.) 

Nos. 2977, 3014. 

1. Patents <S=570 — Anticipation — Pubmcation. 

An inventor's own publication of the device for whlch he seeks a 
patent more than two years prior to the application Is a disclosure, with- 
in Rev. St. § 4880 (Comp. St. 1916, § 9430), and precludes the patenting of 
his invention. 

2. Patents ©=^21 — "Invention" — "Mechanical Skill." 

The adaptation to métal mechanical toys of previously dlsclosed Inven- 
tions used in vv-ooden toy-building blocks doos not amount to "invention," 
but is a mère exercise of "mechanical sklU." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Invention; First Séries, Mechanical SUill.] 

3. Patents <S=>19 — "Invention" — What Constitutes. 

The mère improvement of a well-known device without substantial 
change in either means or resuit does not amount to Invention. 

4. Patents «3=20 — "Invention" — What Constitutes. 

A device, simply uuiting tvfo parts of a previously knovfn device into 
an intégral construction, does not amount to invention, particularly where 
the two parts had previously been joined mechanically. 

5. Patents i®=3328 — "Invention" — Anticipation — "Mechanical Skill." 

Hornby patent. No. 1,079,245, for reetangular plates and so-called sec- 
tors for use in connection wlth mechanical building toys, conslstlng of 
many strips with slotted holes which could be united to form ingénions 
déviées, as llmited by the prior art, field not to show "invention" disclosing 
only "mechanical skill." 

6. CosTS <S=60 — Allowance — Déposition. 

Kquity rule 58 (198 Fed. xxxiv, 115 C. O. A. xxxlv), déclares that by 
demand served 10 days before trial either party may call on the other to 
admit in vvriting the exécution or genuineness of any document, letter, or 
other writing, saving ail just exceptions, and if such admission be not 
made within five days after such service, the cost of proving the document 
shall be paid by the person refusing to make such admission, unless 
the trial court shall find that the refusai was reasonable. Complainant 
called on défendants to admit in writing the exécution and genuineness 
of documents to be used in évidence. Défendants' counsel refused to make 
admission, and later they notified complalnant's counsel that they would 
stipulate the raatter when the two should meet in the town where one of 
the dépositions was to be takon. Complainant by telegram decllned to 
accept the stipulation except on défendants' payment of costs and ex- 
penses incurred to date. No response was made to complalnant's answer, 
and at the taklng of dépositions complalnant's counsel stated that, as no 
reply had been received to such telegram, the taking of dépositions on 
behalf of complainant would be resumed. Held, that despite défendants' 
conteiUion that complainant was in cbntrol of the documents and might 
hâve proved them in the ordinary course, the allowance to complainant 

®=5Foi other cases see samo toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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of costs Incurred in proving such documents was not an abuse of tlie trîal 
court's discrétion. 
7. Costs <g=>13 — Equity — Aliowance. 

Apart from court rules, tlie taxing of costs in equity cases is witlitn tlie 
Sound discrétion of tlie trial court. 

Appeals from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Suit by the Meccano Limited against F. A. Wagner, trading as the 
American Mechanical Toy Company, and the Strobel & Wilken Com- 
pany, who counterclaimed. From a decree for complainant (234 Fed. 
912), and an order denying a request to dismiss the appeal, remand 
the record, and on the granting of such request to reopen the case, 
défendants appeal. AfîSrmed in part, and in part reversed, and causes 
remanded, with directions. 

See, also, 235 Fed. 890, 149 C. C. A. 202; 239 Fed. 901, 153 C. 
C. A. 29. 

H. A. Toulmin and H. A. Toulmin, Jr., both of Dayton, Ohio, for 
appellants. 

Healy, Ferris & McAvoy, o£ Cincinnati, Ohio (Reeve Lewis and 
Ralph L. Scott, both of New York City, Wm. B. Kerkam, of Wash- 
ington, D. C, and Mauro, Cameron, Lewis & Massie, of New York 
City, of counsel), for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge. The Meccano Limited, a British 
corporation, is engaged in the manufacture and sale of outfits which 
are adapted to ready and repeated assembling of parts into a variety 
of mechanical toys; and with each main outfit it supplies a manual 
of instructions and illustrations for use in building the toys. The cor- 
poration brought suit in the court below against Francis A. Wagner, 
trading as the American Mechanical Toy Company, and against the 
Strobel & Wilken Company, charging défendants with acts of unfair 
compétition consisting, in efïect, of sales of outfits substantially identi- 
cal in parts and in appearance, shape, and dimensions with those of 
plaintiff, and accompanied by manuals of instructions in which de- 
fendants copied, counterfeited, and simulated the appearance and ar- 
rangement, illustrations and language, of plaintifif's manuals, particu- 
larly those on which copyright registrations had been secured ; also 
with acts of infringement of plaintifï's copyrights, consisting in sub- 
stance of copying and counterfeiting plaintifï's Meccano Royal Book 
of Instructions, No. 291,375, June 22, 1911, and Meccano Manual of 
Instructions, No. 294,670, August 14, 1911; and also with infringe- 
ment of plaintiff's certain letters-patent. The défendants answered, 
admitting that Wagner, under the trade-name mentioned, manufactures 
outfits known as the "American Model Builder," and that he and 
his codefendant sell such outfits accompanied by manuals of instruc- 
tion?, alleging that by reason of anticipation and the prior art the 

<Sz3For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered DigesU & Iiidv.xts 
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patent sued on is void, and denying the allégations of unfair compéti- 
tion and of infringement alike of the copyrights and patent in suit;, 
and by counterclaim they sought damages against plaintiff for alleged 
unfair compétition on its part. The case was heard below on its mer- 
its, and decree was rendered in favor of Meccano Limited on ail the 
issues, save only as to one feature of certain of the patent claims, 
with the usual order of injunction and accounting; and the counter- 
claim was dismissed. Défendants appealed, and will hereafter be re- 
ferred to as appellants. Subsequently, and before the statement of 
évidence had been settled in the court below and so before the tran- 
script had been fîled in this court, appellants obtained an order hère 
empowering the court below, if it should deem proper, to reopen the 
case and to receive further évidence, including an alleged newly dis- 
covered anticipation of the patent in suit. Later, appellants moved 
the trial court to certify to this court a request to dismiss the ap- 
peal and remand the record, and, upon the granting of such request, 
to reopen the case, vacate the injunction and decree, and allow a hear- 
ing upon the alleged newly discovered évidence. The trial judge re- 
garded the évidence as insufficient to warrant a change of his pre- 
viously expressed views of the case, and so denied the motion. Ap- 
peal was also taken from this order. 

[1-5] The opinion below is reported in (D. C.) 234 Fed. 912, and 
the facts presented before the first appeal are there considered. We 
approve the court's conclusions upon the issues joined, except the 
one in relation to the patent in suit. This patent, No. 1,079,245, was 
issued by the United States to Frank Hornby, a British subject, No- 
vember 18, 1913, and on the same day was assigned by him to Mec- 
cano Limited. The title selected to indicate the nature and design of 
the claimed invei-Jon is "Perforated Plate," and in the spécification 
the patentée states that he had "invented certain new and use fui im- 
provements in perforated plates." He further states: 

"This invention relates to improved éléments, and eombinations of such 
éléments with otlier éléments or parts, to be used in the construction of toys- 
or working models of machinery, structures, or similar mechanisms." 

The spécification also, in efifect, states that there was then an ex- 
isting System for making up toys from "perforated éléments, embody- 
ing also the use of gear wheels, pulleys, spindles, and the like," ■' that 
the varions members were adapted to be assembled and mounted in 
thèse perforated parts and connected by bolts and nuts, and that it 
had been found désirable, in order to secure greater rigidity in the 
structures and to avoid the use of many small strengthening strips, "to 

1 The spécification does not in terms state the oricin of or distinctly de- 
scribe the "perforated éléments" enibraced in the existing System so refer- 
red to, yet so far as those éléments, standard parts, are shown in the draw- 
ings or mentioiied in the spécification, they and the niethod of as.sembling 
them were old in the prior toy-building art. Hornby V. S. patent. No. 810,- 
148, January IG, 1900 ; A'on Leistuer lîritish patent, No. 14,442, November 9, 
1895 ; Jenss British patent. No. 10.040, .Tnne 22. 1895 ; Walters U. S. patent, 
No. 2C2,86.-J. Angust 15, i882; I.ilienthal (Jerraati patent, No. 46,312, April 
8, 188S; Wing i;. S. patent. No. 910,243, March 23, 1009; Walther German, 
patent. No. 153,854, June 4, 1903. 
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provide perforated flanged plates and angle brackets." And thereupon 
the spécification states: 

"The présent Invention relates to certain forms of perforated sheet métal 
elemeBts for use as aforesaid. In ail the forms the plates having perforated 
flanges, preferably Intégral, are an cssential feature of the Invention." 

The perforated plates so referred to are illustrated by accompanying 
drawings ; there are two of thèse plates, Fig. 1 showing in perspec- 
tive a "sector shaped plate," its width tapering toward one end, and 
Fig. 4 a "rectangular shaped plate." They consist of sheet métal 
with apparently intégral flanges along their sides and at right angles 
to the bodies of the plates. The body of the rectangular plate has sev- 
eral rows of perforations equally spaced both ways, and each flange a 
single row, equally spaced and disposed lengthwise of the flange. The 
body of the sector plate has a single row of perforations extending 
lengthwise and in the center of the plate, with a similar row transverse- 
ly disposed near each of its ends, and each flange has a similar row dis- 
posed lengthwise — ail uniformlv spaced. There are still other draw- 
ings representing a number of différent toys which may be built up by 
associating one or both of thèse plates with perforated métal strips, 
perforated angle brackets, clips, wheels, and ropes, and by suitably 
disposing the parts and fastening them with bolts and nuts. It is to 
be inferred from the spécification and certain of the claims, that the 
parts thus named, other than the plates, are but a portion of "standard 
parts" which may be used in combination with the plates. However, 
no spécifie parts except only the plates are called for by any of the 
claims ; and hence the standard parts may be safely eliminated from 
the considération of the patent except as an undefined class adapted 
to toy building in combination with the plates. Thus the two plates 
and their qualifies are controlling features as respects the question 
of patentable invention. There are ten claims, and ail are in issue. 
The first eight are each limited to a métal flanged plate containing 
perforations and, except 7 and 8, "adapted for use in the attachment 
of other parts," while 9 and 10 are combination claims each embrac- 
ing a perforated plate with a "plurality of other perforated mechan- 
ical éléments." The différences in claims may, for the purpose of this 
opinion, be fairly illustrated by claims 1, 7, 8, and 10, which are copied 
in the margin.* 

2 "1. A flanged metalllc plate for use In the construction of worklng 
models, toys or the llke, comprlsing a plate or main body portion, and two 
flanges extending along said body portion at an angle thereto and each hav- 
ing thereln a row of perforations disposed along the same in the direction 
of the body portion of the plate and adapted for use in the attachment of 
other parts." 

"7. A sheet métal flanged plate for use In the construction of working 
models, toys or the like, comprlsing a plate or table having perforations 
thereln, flanges on the longitudinal edges of sald plate having perforations 
therein, ail of the perforations being equally pitched. 

"& A sheet métal flanged plate for use in the construction of worklng 
models, toys or the like, comprlsing an elongated plate having its longer 
edges relatively inclined and provided with a central séries of perforations, 
and transverse séries of perforations along its shorter edges, ani flanges 
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It is to be observed that some of the claims are broader than others ; 
as, for instance, claims 1 and 10 do not call for any perforations at 
ail in the body portions of their respective plates, though they do in 
the flanges, while claims 7 and 8 call for perforations in both the body 
portions and the flanges of their several plates. It is also to be re- 
membered that the object of the perforations is to adapt the plates 
for use in attachment of other and well-known parts. We hâve then 
two simple channel plates whose perforations were predetermined by 
other and standard perforated éléments, also a previously known, if 
not an old, plan of building up toy structures by the use of perforated 
éléments, in connection with gear wheels, puUeys, spindles, etc., 
and also a declared purpose to use thèse perforated channel plates 
as a means to diminish the number of parts and "to produce greater 
rigidity in the structures." 

We thus corne tothe question whether there is any disclosure amount- 
ing to patentable invention. There are a number of reasons vk'hy we 
think there is not. In the iirst place, the manual copyrighted by the Mec- 
cano lyimited in 1910 shows perforated rectangular plates with intégral, 
though solid, flanges, one of them having also an attached perforated 
flange (called in the manual an angle bar or girder) ; and thèse disclo- 
sures were regarded by the learned trial judge as anticipating the patent 
"so far as the language of the claims is applicable to the rectangular 
plate" (D. C.) 234 Fed. 924, 925. The manual was a prior "printed pub- 
lication" within the meaning of section 4886, Rev. Stat. U. S. (Comp. St. 
1916, § 9430) ; and its effect upon the patent in suit is in principle 
the same as if the manual had been put out by a stranger. James v. 
Campbell, 104 U. S. 356, 382, 26 L. Ed. 786; Schieble Toy Novelty 
Co. V. Clark, 217 Fed. 760, 766, 133 C. C. A. 490 (C. C. A. 6). Fur- 
ther, as pointed out in the opinion below, the rectangular plate in issue 
finds close analogy in the perforated rectangular blocks shown in the pat- 
ent to Quackenbush, September 25, 1877, No. 195, 689. That patent, it is 
true, was for an improvement in wooden toy-building blocks associat- 
ed with wheels, spindles, and the like; but the idea of a change from 
wood to métal in adapting old éléments to other structures in order 
as hère to make them more rigid is well within the scope of mechanical 
skill (Wise Soda Fountain Co. v. Bishop-Babcock-Becker, 240 Fed. 
733, 736, 153 C. C. A. 531 and citations [C. C. A. 6]); besides, the 
use of perforated métal parts in the construction of toys was, at the 
date of the patent in suit, well known to the patentée, Hornby, through 
his earlier United States patent, January 16, 1906, No. 810,i48. 

on the Incliiied edges of said plate having perforations therein, ail of the 
aforesaid perforations being equally pitdied." 

*'10. The combination, in a working niodel, toy or the like, of a flanged 
metallic plate coniprising a plate or main body portion with tianges at an 
angle to said body portion along two opposite edges thereof, said flanges 
having therein a séries of perforations extending in the direction of the 
body portion of the plate, one or a plurality of other perforated mechanical 
éléments, the perforations In said élément or éléments and in the flanges 
being equally i)itched, and means engaglng perforations In said élément or 
éléments and said flanged plate for fastening the jiarts together." 
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In the next place, the sector plate in issue cannot be differentiated 
f rom the rectangular plate save only in its shape ; and this différence 
is not enough to conceal the obvious identity in functions of the two 
plates. Since the declared object in effect was to substitute thèse 
plates for old and standard parts in order to make the toy structures 
more rigid, it is perfectly plain that the nature of the old structures 
theniselves would suggest to the skilled mechanic the shape as well 
as the use of contrivances calculated to strengthen tlrem. Further, 
the prior art in toy building is replète with shapes and f orms adapted 
to îhe érection of many varieties of toys. Burton in his patent, 
No. 604,708, May 24, 1898, shows sector blocks for toy arch building; 
while Annin's patent. No. 305,879, September 30, 1884, discloses a 
sector-shaped bottom for the tray of his wheelbarrow. Annin's con- 
struction it is true was not a toy, but there is striking resemblance 
between the sector-shaped bottom of his invention and tlie bottom 
of a toy wheelbarrow which is represented by one of the drawings 
accompanying the présent patent in suit. And it is worthy of remark, 
moreover, that on February 4, 1911, more than a year and a half prior 
to his application for the patent in suit, Hornby applied for design 
patents on both his sector plate and rectangular plate, and the re- 
spective plates there shown are the same as those represented in the 
présent drawings. Both applications were denied on the grounds 
in substance tliat they were devoid of artistic merit, and that they also 
failed to présent anything patentably novel over the state of the art as 
shown by the examiner's citations. Thèse citations, however, do not 
appear in the présent record. Although efforts were made to over- 
come the objections of the examiner, yet they failed, and nothing fur- 
ther appears to hâve been donc. 

It results that the présent patentée has substituted one toy élément 
that was old and another that was plainly its mechanical équivalent, 
if not itself old, fqr perforated parts of a previously existing system 
of toy building, and with the object above stated. Moreover, the em- 
ployment of perforations and disposing them involved only the détail of 
providing openings in the plates that would register with existing per- 
forations contained in "standard parts" of the structures so sought to 
be strengthened. We cannot think this was anything more than me- 
chanical skill. It may be that firmer toy building was thus obtained ; 
but this was not to accomplish a new resuit within any accepted mean- 

ing of invention. Lemley v. Dobson-Evans Co., 243 Fed. 391, 398, 

•C. C. A. (C. C. A. 6). Indeed, whether the substituted parts with 

their adaptation to other and old parts, be considered by themselves or 
in combination with "one or a plurality of other perforated mechanical 
éléments," for example as stated in claim 10, this was a mère carrying 
forward of the original idea, a change in form, an improvement in de- 
gree, without substantial change in either means or resuit, and so was 
not invention. Market Street Railway Co. v. Rowley, 155 U. S. 621, 
629, 15 Sup. Ct. 224, 39 L,. Ed. 284 ; Railroad Supply Co. v. Elyria Iron 
€o., 244 U. S. 285, 292, 37 Sup. Ct. 502, 61 L. Ed. 1136; Star Hame 
Mfg. Co. V. United States Hame Co., 227 Fed. 876, 883, 142 C. C. A. 
400, and citations (C. C, A. 6). This is not to overlook the insistence 
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for appelke that it was invention to convert the rectangular plate with a 
perforated flange mechanically attached into a single structure. It 
is, however, settled that simply to unité two parts into an intégral con- 
struction does not constitute invention (Howard v. Détroit Stove 
Works, 150 U. S. 164, 170, 14 Sup. Ct. 68, 37 L. Ed. 1039; Standard 
Caster & Wheel Co. v. Caster Socket Co., 113 Fed. 162, 166, 51 C. C. 
A. 109 [C. C. A. 6]); and this principle is especially applicable hère, 
since the two parts so converted into a unitary structure could hâve no 
différent relation to each other, or to other perforated parts with 
which they might be coinbined in toy building, from that which they 
bore when they were simply mechanically attached (Gould & Eberhardt 
V. Cincinnati Shaper Co., 194 Fed. 680, 685, 686, 115 C. C. A. 74 [C. 
C. A. 6| ; Sheffield Car Co. v. D'Arcy, 194 Fed. 686, 692, 116 C. 
C. A. 322 [C. C. A. 6] ; D'Arcy v. Staples & Hanford Co., 161 Fed. 
733, 742, 88 C. C. A. 606 [C. C. A. 6]). It must foUow that the pat- 
ent is void because of the lack of invention. 

[6, 7] A question of costs remains under the fîrst appeal. A judg- 
ment was entered against appellants and in favor of appellee for 
$470.26, as costs fixed by the court under equity rule 58 (198 Fed. 
xxxiv, 115 C. C. A. xxxiv), to reimburse appellee for expenses incur- 
red in obtaining the dépositions of two witnesses. Appellee called on 
appellants to admit in writing the exécution and genuineness of certain 
documents to be used in évidence in appellee's behalf. Appellants' 
counsel declined to make any admission within the tinie prescribed 
by the rule. Later, however, they notified appellee's counsel by tele- 
gram that they would "stipulate the Read incident when we meet in 
Marietta, Tuesday," where one of the dépositions was to be taken. 
Answer by telegram was made to this, stating that ail arrangements 
had been "made and considérable expense incurred," and declining to 
accept stipulation except on appellants' payment of full expenses to 
date. No response was made to this telegram. Counsel for both sides 
met later at Marietta, Ohio, and obtained the déposition of one of the 
witnesses ; and it is to be inferred from the record that at the close 
of the déposition counsel for appellee stated, apparently in the prés- 
ence of opposing counsel, that : 

"As no rejily lias been received to the telegram just quoted [the last tele- 
.arani above alUidcd toi, tlie taking of dépositions on beliajf of coniplainant 
[appel UhJ Is now adjourned to be resumod * * * at Bloomirigton, 111. 
* * * ''. 

It is insisted for appellants that appellee was in possession or con- 
trol of the documents ; that they were provable in the ordinary course 
of procédure; that certain of the letters had theretofore been proved 
and introduced into the case, and consequently that rule 58 did not 
apply. We think the applicable portion of the rule is the last para- 
graph, and appellants' failure to respond to appellee's ofifer to accept 
payment of the expenses then incurred seemingly justified the course 
pursued by the latter. The décisions relied on by appellants appear 
to relate to other portions of the rule, Our attention bas not been 
called to a décision construing the last paragraph, and yet similar pro- 
246 F.— 39 
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visions, and the course pursued under them are familiar to practition- 
ers. It is a gênerai principle, apart from rule 58, that the taxing of 
costs in equity cases is within the sound discrétion of the court (Du 
Bois V. Kirk, 158 U. S. 58, 67, 15 Sup. Ct. 729, 39 L. EM. 895) ; and 
upon the facts hère disclosed we iînd no abuse of discrétion on the 
part of the trial court in this matter. 

As to the évidence offered upon the second appeal, the court seems 
to hâve considered it with référence to the facts involved under the 
first appeal and the opinion rendered thereon ; and, as before pointed 
out, the court concluded that the newly discovered facts were net 
sufficient to warrant a change in its previously expressed views of the 
case. It is argued that this évidence renders untenable the conclusion 
upon the issue of unfair compétition. It might be conceded that por- 
tions of the new évidence would require modification of some of the 
views expressed in the court's opinion on that issue, as, for instance, 
the origin of parts of the business system said to hâve been first in- 
troduced by Hornby; but this would not afifect the soundness of the 
conclusion reached upon such issue. Appellants do not seem to ap- 
preciate the true eiïect of other features of the évidence upon which 
the court evidently rested this conclusion (D. C.) 234 Fed. at pages 
917 to 919. And although the two Von Leistner United States pat- 
ents, the first, No. 525,221, August 28, 1894, and the second. No. 
543,580, July 30, 1895, constitute part of the new évidence, yet they 
could aiïect in material degree only the patent in suit, and so are not 
important in view of our ruling upon the patent. Hence we cannot 
say that the évidence considered as a whole does not fairly sustain the 
conclusion reached below upon the issue of unfair compétition. 

The decree in No. 2977 must be reversed so far as it adjudges the 
patent in suit to be valid or is otherwise dépendent on that ruling; the 
decree in No. 3014 will be affirmed ; and both causes be remanded, with 
direction to enter in the suit from which thèse appeals were taken a 
single decree not inconsistent with this opinion. 

On Rehearing Pétition for Certain Instructions. 

Appellants' "rehearing pétition" for "instructions regarding the ex- 
tent of the reversai of the lower court" is denied; no instructions are 
necessary, since the opinion approves the conclusions reached below up- 
on the issues joined, except the one in relation to the patent in suit, and 
the patent in suit describes the two perforated plates as its only fea- 
tures of patentable novelty. Hence no perceivable difficulty can arise 
from the adjudged invalidity of the patent; in principle the situation 
hère does not difi:er from the one involved in Samson Cordage Works 
V. Puritan Cordage Mills, 211 Fed. 603, 605, 608-, et seq., 128 C. C. A. 
203, h. R. A. 19Î5F, 1107 (C. C. A. 6), where the trade-mark claimed 
was held invalid while the charge of unfair compétition was sustained. 
See, also, Saalfield Pub. Co. v. G. & C. Merriam Co., 238 Fed. 1, 10, 
151 C. C. A. 77 (C. C. A. 6). 
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UNITED STATES v. HOLLIS et al. 

(District Court, D. Minnesota, Fourtli Division. March 14, 1917.) 

No. 1070. 

MoNOPOMES (S=529 — Anti-Trust Act — Combination of Retatl Lxjmbeb Deal- 
ers. 

Défendants were inembers of a voluntary membership association of 
retail lumber dealers \Yhich adopted the practice of makins on the first of 
each year a "customers" list" according to the followingplan: By meansof 
circuiar letters a list was obtained from eaeh memlier of the manufac- 
turers and wholesalers with whom sucli member dealt. From such lists 
was compiled a list of ail the customers of each such manufacturer and 
wholesaler within the association. By exchange with other associations 
the lists were extended to their territory. The secretary, through reports 
from members and otherwise, obtained information of "unethical" or 
"irregular" shipments by such jnanufacturers or wholesalers, to consum- 
ers, co-operative associations or mail order houses and notified their cus- 
tomers, who took the niatter up direct with the olïending dealer. In- 
formation so obtained was also furnished to and published in trade 
papers. Tlie resuit, as intended, was to prevent such sales and ship- 
ments to outside parties to a large extent. Ileld, tliat such action on the 
part of the association and its members was in restraint of Interstate 
commerce, and that défendants were chargeable with conspiring to re- 
strain such commerce in violation of Anti-Trust Act, Act July 2, 1890, c. 
647, § 1, 20 Stat. 209 (Gomp. St. 1916, § 8820). 

In Equity. Suit by the United States against Willard G. HoUis 
and others. Decree for the United States. 

Blackburn Esterline and Clark McKercher, Sp. Asst. Attys. Gen., 
George N. Murdock, of Monmouth, Or., and C. C. Haupt, U. S. 
Dist. Atty,, of St. Paul, Minn. (Frank M. Locke, of Ashdown, Ark., 
and F. H. Watson, of Détroit, Mich., of counsel), for the United States. 

Lancaster, Simpson & Purdy, of Minneapolis, Minn., and C. D. Jos- 
lyn, of New York City (C. C. Boyle and Boyle & Howell, ail of Kansas 
City, Mo., of counsel), for défendants. 

BOOTH, District Judge. This is a suit in equity for an injunction 
brought by the United States against the défendants under the Sher- 
man Anti-Trust Act. 

Plaintiff allèges that the défendants at the time of the filing of the 
bill were, and for several years had been, engaged in an unlawful con- 
spiracy and combination unduly, unreasonably, and directly to restrain 
cei'tain described trade and commerce among and between the several 
States and territories of the United States, in lumber and lumber prod- 
ucts, in violation of the act of Congress approved July 2, 1890, entitled 
"An act to protect trade and commerce against unlawful restraints 
and monopolies." 

The bill allèges, and the answer admits, that the lumber trade is, and 
for many years prior to the filing of the bill has been, divided into the 
following classes: (1) Manufacturers who operate at varions points 
in the United States, receive logs from the forests, and saw them into 

(gssFof other cases see same topic & KEY-NUMDER in ail Key-Numbered Digests & Indexes 
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various sîzes and lengths of timber and lumber required by the trade 
for building and manufacturing purposes, and ship such products f rom 
the points of manufacture by railroad or steamship lines through and 
into the states of the United States to the various markets whcre such 
lumber products are required, and specifically througli and into the 
States of Minnesota, North Dakota, South Dakota, lowa, and Nebras- 
ka. (2) Wholesalers who deal in lumber and lumber products, and are 
usually located at or near large markets or centers of trade. In some 
cases the wholesaler maintains a yard for receiving and storing the 
lumber purchased by him from the manufacturer ; in other cases, the 
wholesaler does not maintain a yard, but handles the manufactured 
product through orders from customers transmitted by the wholesaler 
to the manufacturer. (3) Retailers, locattd in towns and cities, who 
receive and store lumber purchased either from wholesaler or manu- 
facturer, and sell for building or manufacturing purposes in the city or 
town where such retail yard is located. (4) Consumers, who are di- 
vided into various classes, generally, as.follovvs : (a) The constructing 
builder. (b) The converter or manufacturer, (c) The United States 
government, and sometimes municipalities and railroads. (d) The 
small consumer of lumber for small building, construction, and repair 
work. 

In addition to the foregoing are : (1) Mail order houses, who buy 
either from wholesalers or manufacturers and sell to ail classes of cus- 
tomers. (2) Co-operative associations, who buy for the benefit of their 
own members only. The latter classes are regarded by some as retail- 
ers, by others as consumers, and by still others as separate and distinct 
classes. 

The government charges that the défendants in pursuance of the al- 
leged conspiracy, by various means and methods, hâve arbitrarily fixed 
and maintained divisions and classifications of the lumber trade in In- 
terstate commerce, whereby such commerce is unreasonably restrained 
and compétition unreasonably prevented; that the purpose and effect 
of the acts of the défendants, pursuant to said conspiracy, are: (1) To 
unreasonably eliminate or restrict compétition, except as between retail 
yards, for the trade of (a) contractors and builders, (b) mail order 
houses, (c) co-operative yards, (d) the ultimate consumer, except pŒ- 
sibly some consumers, such as the United States government, railroads, 
grain elevators, etc. (2) To force the ultimate consumer to buy at re- 
tail priées from regularly established and organized retail lumber mer- 
chants, recognized by retail associations. (31 To force the ultimate 
consumer to buy from the regular and recognized retail merchant who 
is operating a yard in the vicinity where such lumber is to be used. 
(4) To prevent any wholesale dealer or manufacturer from quoting 
priées, or selling and shipping to consumers. 

The main question in the case is whether at the time of the filing of 
the bill the défendants were engaged in a conspiracy in restraint of in- 
terstate commerce as charged in the bill. The government claims that 
the conspiracy was formed long before the filing of the bill, and that it 
has been a continuing one, with activities thereunder, differing in kind 
at various periods, but ail directed to the same unlawful ends. 
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The défendants by their joint and several answers deny the existence 
of any conspiracy amongst the défendants at any time, and while ad- 
mitting certain déclarations and activities on the part of some and 
perhaps ail of the défendants prior to 1907, which might be considered 
of doubtful legality, nevertheless claim and allège that, since the adop- 
tion of the new constitution by the Northwestern Lumbermen's Asso- 
ciation in January, 1907, not only no conspiracy has existed between 
the varions défendants or any of them, but there hâve been no acts or 
déclarations on the part of the défendants or any of them the legality 
of which can be called in question. 

In the view I take of the évidence ît will not be necessary to déter- 
mine the question what relief, if any, could be granted if it should be 
found that défendants or some of them were guilty of conspiracy as 
charged and with activities as charged, prior to 1907, but if it should 
be aiso found that there were no activities under such conspiracy since 
1907, but merely the continued existence of the conspiracy potential in 
restraint of trade, but not actually so. The record does not présent 
that situation. 

No review of the thousands of pages of testimony and exhibits in- 
troduced in the case will be attempted, but it may be useful to state 
some of the salient facts disclosed by the évidence. 

The Northwestern Lumbermen's Association organized in 1890 is a 
voluntary membership association, having as members retail lumber 
dealers in the states of Minnesota, lowa, North Dakota, South Dakota, 
and part of Nebraska. In the earlier years wholesale dealers were ad- 
mitted as honorary members. In the original constitution is found the 
f ollowing : 

The title of tliis association shall be tlie Northwestern Lumbermen's Asso- 
ciation, and it shall hâve for its object tlie ])rotection of its members asainst 
sales by wholesale dealers and niannfaeturcrs, to contractors and consumers, 
and the giving of such other protection as may be within the llmits of the 
co-operatlve association. 

And in section 3 of tlie by-laws is found the following, referring to 
sales by wholesale dealers to consumers : 

If the manufacturer or wholesale dealer refuse to abide by the décision ot 
the board of directors, it shall be the duty of the secretary to notify the 
members of the association of the name of such wholesale dealer or manu- 
facturer. If any nieniber continues to dont witli such wholesaler or manu- 
facturer, he shall be expelled from the association. 

Also the following: 

It shall be contrnry to the spirlt of this orfranization for one retailer who 
may be a menilier ()f this organization to sliip lumber in car lots into tlie 
territory of any otlier retailer who may also be a member of tlils association. 

Also: 

The secretary sliall prépare and cause to be publlshed every three months, 
a list of ail the members of this association, both active and honorary, and 
mail the same to ail retallers. Also the list of ail wholesale dealers and manu- 
facturers of lumber who sliall refuse to comjjly with the rules prescribed in 
section 3 of the by-laws, and mail one of each of such lists to the members of 
this association. 
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Also: 

It shall be compétent for this assodation to exchange Its black Ust for a 
similar list of Wholesale dealers who may be reported, as provlded for in 
section 3 of thèse laws, with any other association, whieh may hâve a member- 
ship in whole or in part in the territory covered by this organizatiou. The 
spirlt of this section being tliat there shall be reciprocity betweeu associations 
whose object shall be the protection of retailers agaiust wholesalers selling to 
cootractors and consumers. 

Changes in the constitution and by-laws were made from time to 
time. 

In 1895 in a déclaration of principles occurs the following: 

We seek to establish the équitable prlnciple that the retailer shall net be 
gubjected to compétition with the parties from whom he buys, that a fair op- 
portunity shall be offered the man who invests his time and money in the retail 
business, and assumes the risk which such business inevitably involves, to 
earn an adéquate rémunération for his labor and the use of hls capital. We 
also seek to promote that spirit of harmony in the trade which shall prompt 
every retail dealer to maintain friendly relations with his competitors at 
home, and his brother retailers everywhere. 

Among the by-laws at this time are the following: 

The secretary shall prépare and cause to be issued as often as once eacli 
month, vvhat shall be known as the "original bulletin" which shall contain a 
record of the facts in connection with ail claims which shall corne to his 
office. The "officiai bulletin" shall be mailed under sealed covers only to 
active members of this association for their private and coniidential use, and 
no case shall be reported therein until the shipper is first given a reasonable 
opportunity to explain hls position in the matter. The "officiai bulletin" shall 
also contain a list of those not in harmony with this association as provided 
in section 3 of thèse by-laws, a list of those agaînst whom there are unadjusted 
complaints and a complète list of members of this association, both active 
and honorary. 

The secretary shall also send a complète list of the members of this asso- 
ciation to ail manufacturers of or wholesale dealers in lumber who ship 
into the territory covered by this assodation as often as shall be deerned 
iieeessary by the board of directors. 

In the constitution of 1897 the following appears: 

"It shall be contrary to the spirit of this association for any of its members 
to make or cause to be made shipments into the legitimate territory of mem- 
bers of other associations of retail lumber dealers, and members who shall so 
offend shall be subject to such discipline as may be provided in the rules 
of this association. 

Any person or persons, whether carrylng a stock of lumber or not, making 
a practice of quoting priées, selling or shipping (to other than regular dealers) 
lumber, sash, doors, etc., into territory under the protection of this associa- 
tion, where said persson or persons liave no yards, shall be designated as 
"poachers." When said poachers are reported in the membership list and 
notification sheet they will be considered as consumers at points other than 
where they may own yards, and any wholesaler or manufacturer, or their 
agents, making sales or shipments to said parties into the territory of any 
member of this association after being thus reported, will be considered as 
havlng sold or shipped to a consumer. 

In 1901, a new constitution and déclaration of principles was adopt- 
ed containing the following: 

We recognize tlie rlght of manufacturers and wholesalers to sell in what- 
over market, to whatever piu'chaser, and at whatever price they may see fit. 
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We claim for onrsclves, both individually and collectively, the riglit to buy 
of su eh manufacturers or wholesalers or tlieir agents, as we may prefer, and 
to refrain from buying of those who disregard tl\e equities of the trade tO 
our iujury and the demoralization of the retail lumber business. * * * 

The sole purpose and object of this association shall be to keep its members 
constantly informed of those manufacturei's and wholesalers who may persist 
in selling at retail in compétition directly or indirectly with any member of 
this association, to the end that members hereof may refrain from dealing 
with such manufacturers and wholesalers and their agents, if they or any of 
them so elect or désire. 

Membership. 

Any person, firm or corporation within the territory of this association regu- 
larly engaged in the retail lumber trade, carrying an assorted stock of lum- 
ber, sash. doors and other building material, rcasonably commensurate with 
the demands of his community, shall be considered a retail lumber dealer 
and be eligible to membership in this association. 

Further changes were made in the constitution in 1903. In this con- 
stitution, in article VII, appears the following: 

Reports to Secrctary. — Any member of this association having knowledge of 
a sale by a manufacturer or whblesale dealer or his agents, to a consumer, 
within the territory of such member, may notify the secrctary of this asso- 
ciation in writing, giving as full information in référence thereto as practica- 
ble. • * * 

Upon receipt of such written notice, the secretary shall immediately verify 
such report so far as ijractieable, and under the direction of tlie board of 
directors, shall notify the members of the association of such sale or sales or 
shipment by such manufacturer or wholesaler. 

In the constitution of 1903 appear also the following provisions: 

Article III. Limitations and Restrictions. 

Section 1. No rules, régulations or by-laws shall be adopted in any manner 
stifling comijetition, limiting production, restraining trade, regulating priées, 
or pooling profits. 

Sec. 2. No coercive measures of any kind shall be practiced or adopted 
toward any retailer, eitber to induce hini to join the association, or to buy or 
refrain from buying of any particular manufacturer or wlwlesaler. Nor shall 
any discriminatory iiractices on the part of this association be used or allow- 
ed against any retailer for the reason that he may not be a member of this 
association, or to induce or persuade him to beeome such member. 

Sec. 3. No promises or agreements of any kind sliall be requisite to memiier- 
ship in this association, nor shall any penalties be imposed upon its members 
for any cause whatsoever. 

Whether thèse latter provisions were seriously intended to sub- 
stantially change the aims and purposes or the methods of the associa- 
tion may well be doubted in view bf the activities which the évidence 
shows were still carried on under this constitution. One of the secre- 
tary members of the Lumber Secretaries Bureau of Information (one 
of the défendants herein), in writing to a brother secretary in May, 
1903, in référence to certain similar changes in the constitution of his 
association, uses the following quaint language : 

A number of our members bave asked me what we propose to do since we 
wiped out ail penalties and obligations, and I bave answered ail of them 
that every dealer in lumber who is a member of the association bas been in 
business long enough to know just what the object of the association is, and 
that we propose to protect our members in the same old way as we hâve 
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been doing, and that It Is not necessary to put it rtown in black and wlute In 
our constitution and by-laws, and I hâve fonnd tliat tliey liave ail beon 
satlsfled with the change and feel a good deal freer siuce we hâve wiped ont 
ail semblauce of anything that might be construed by a prejudiced judge as 
in conflict with the anti-trust laws of our several states. 

In 1906-07, the constitution was amended by striking out from the 
membership clause above quoted the words "considered a retail lumber 
dealer, and be." 

In 1906-07, the constitution was further amended by eliminating 
article VII relating to "Reports to Secretary." 

In the déclaration of purpose occurs the following: 

We also recoguize the dlsastrous conséquences which resuit to the legltimate 
retail dealer from direct compétition with wholesalers and manufacturers, 
and appreciate the importance to the retail dealer of accurate information as 
to the nature and extent of such compétition wliere any exists. 

And recognlzing and appreciating the advantage of co-operation In securlng 
and dissenilnating any and ail proiier Information for our mutual convenienee, 
beuefit or protection, we hâve organized this association, and hâve adopted the 
following articles for the government of our affairs. 

Among the articles is the following: 

The object of this association is and shall be to secure and disseminate to 
its members any and ail légal and proper information which may be of 
Interest or value to any member or members thereof in his or their business 
as retail lumber dealers. 

A considération of the provisions of the several constitutions and 
by-laws of which portions are quoted above, in connection with other 
évidence in the case, leads to the conclusion that among the purposes 
of the association, at least prior to 1907, were the following: To elimi- 
nate compétition, except as between retail yards for the trade of the 
consumer; to force the consumer to buy from a regularly organized 
retail dealer operating a yard in the vicinity where such lumber was to 
be used, and to prevent the wholesale dealer or manufacturer from sell- 
ing direct tO' the consumer. 

Various means and methods to bring about the desired results were 
tried during the period prior to 1907. Expulsion of members, black 
lists of offending wholesale dealers, fines and penalties for ofïending 
members ; co-operation with other similar associations and the ex- 
change of black lists and other information ; f urnishing of informa- 
tion to lumber crédit agencies touching the status of various persons, 
firras or corporations, whether they should be classed as retailers, co- 
opérative yards, consumers, or otherwise; publication, alone or in co- 
operation with other similar associations, of a handbook for the lum- 
ber trade, containing among other things a list of manufacturers who 
sold to consumers direct, and other nonethical dealers ; formation of 
the Lumber Secretaries' Bureau of Information for the purpose of co- 
operation between the différent associations of retail lumber dealers, 
in carrying out the aims and purposes above enumerated. 

The défendant the Lumber Secretaries' Bureau of Information was 
incorporated in 1902. It grew out of a prior voluntary association 
known as the Secretaries' Association. Its membership consisted of 
the secretaries of the various retail lumber associations as representing 
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the associations theraselves. During this period the membership in- 
creased until 15 associations were représentée!. The Northwestern 
Lumbermen's Association was included from 1902 to 1906, and from 
1909 continuously. 
Article III of the constitution of said bureau is as follows: 

The object for which this bureau Is formed is to supply Its members witli 
any and ail information wliich may legitimately corne Into its possession 
which may be of value or interest to said subscribers. 

In December, 1902, a séries of resolutions was recommended by said 
bureau for adoption by the constituent members of the several Retail 
LvUmber 'Dealers' Associations. Among said resolutions were the fol- 
lowing : 

Whereas, there are certain manufacturera and Jobbers In lumber who seek 
our trade, and whom we hâve patronized liberally vpho are also seeklng the 
trade of, or are supplylng the so-ealled "poachers" who are invading our 
terrltory wlth catalogues and other demoralizing literature, and who make 
a business of selling direct to the consumers ; and 

Whereas, some manufacturera and jobbers in lumber habltually shlp 
lumber to their customers to points where said customers hâve no yards, and 
who in fact are "peddlers" ; and 

Whereas, some manufacturers and jobbers in lumber, with no regard for 
the interests of the retail lumber trade, sell and shlp direct to consumers, and 
also to aggregations of consumers organized as so-called "co-operative yards" ; 
and 

Whereas, we do not conslder such practlces to be good ethlcs, and the 
lumber trade In gênerai Is not In any manner benefited thereby; 

Be it therefore resolved, that we, the undersigned, In convention assembled, 
together wlth any other of our members who may Indorse thèse sentiments 
and sign wlth us, do hereby request the secretary of fhls association as often 
as once In every slxty days, or at such perlods as may be found to be the 
most practlcable, elther through hls own office or thrdugh the Lumber Seere- 
taries' Bureau of Information, to notify us of ail such cases as may corne to 
hls officiai notice, that we may thereby be kept fuUy Informed and better en- 
abled to distlnguish foes as well as friends. 

And be It further resolved. that our secretary be requested to co-operate 
wlth the secretaries of ail other state and Interstate retail lumber dealers' 
associations, through the Lumber Secretaries' Bureau of Information, to the 
end that we may hâve this information from ail retail terrltory. 

Among the activities of the Lumber Secretaries' Bureau of In- 
formation was the publication of a bulletin or report published and 
distributed as outlined in the above resolution. This publication be- 
gan as early as 1903, and continued as late as 1908. 

In December, 1903, said bureau adopted further resolutions, and, 
among others, the following: 

To co-operate wlth the Eastern States Retail Lumber Dealers' Association, 
an eastern body correspondlng to the Ljmber Secretaries' Bureau of In- 
formation. 

To approve the plan of use of "customers' Usts" proposed by the said Wll- 
lard G. Hollis, as hereinbefore descrlbed. 

To secure reclprocity agreements wlth the Sash and Door Manufacturers' 
Association and wlth the National Lumber Manufacturera' Association. 

Statement has been made by counsel for défendants that the lyUm- 
ber Secretaries' Bureau of Information has since the commencement 
of this suit terminated its existence. Attention has not been called 
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to anything in the record establishing such to be the fact, and the 
government bas not admitted it. If dcemed advisable, évidence on 
the matter may be offered before entry of final decree. 

In 1890, the Mississippi Valley Luraberman, a weekly newspaper 
published in Minneapolis, was made the officiai organ of die North-' 
western L,umbermen's Association, and this paper continued to be such 
officiai organ, though without formai vote after the first one, until 
January, 1894, when the Northwestei-n Lumberman, a Chicago pub- 
lication, was made the officiai paper for that year. By arrangement 
made with the latter paper, the association was entitled to one page 
per week in said paper over the signature of the secretary for such 
officiai communications to members as he might choose to make. 

The efïect of thèse various activities during the period prior to 1907 
is shown. Among other évidence are the statements made from time 
to time by the members of the association and the Lumber Secre- 
taries' Bureau. In 1903, the président of the association in his annual 
address said: 

We are to-day aetnig in unison with flfteen other retail associations rejjre- 
senting 5,000 yards, maliing with our own a total of 7,200 yards, covering ter- 
ritory extending from the western slope of the Alleghenies on the east to 
the eastern slope of tlie Rocliies on the wcst, and from Winniiieg down to the 
"Sunny South by tlie Sea." In this vast territory it is estimated that of 
ail the lumher used in the huilding trades, 9-1 per cent, of it is confined to 
its proper channels, reaching the consumer thron^h the retail yards, l'ossibly 
this estimate is too high, but it is beyond doubt that the great bulk of irregu- 
lar shipments hâve heen eut off through tlie well-directed forces of united 
effort. * » * 

The idea that in union there is strength has crystallized flfteen retail asso- 
ciations into one central organizatiou. (The Lumber Secretarles' Bureau of 
Information.) 

In 1905 Mr. Ewing at the annual meeting said : 

I hâve beeu on the board for a number of years, ever since the organisation 
of the association. * * * i w'ant to say, gentlemen, that if this association 
would go ont of existence to-day our whole territory woiild be covered with 
men selliiig lumber to eonsuniers from ail the niarkets of the northwest direct. 
You could not keep on your feet. This association lias given you more pro- 
tection tlian you hâve ever dreamed of. You waiit to make it still stronger. 
We can if you wlll do your duty and not buy lumber from men that are not in 
sympathy with us. 

Indeed, it is not necessary to go outside of the pleadings to déter- 
mine the purposes of the défendants, the methods employed by them, 
and the effect produced during the period prior to 1907. 

The answer admits the substance of the allégations of the bill as to 
thèse matters; but, though making this admission, défendants deny 
that there was a conspiracy amongst the défendants or any of them. 

A careful considération of the record, however, leads to the con- 
clusion that if suit had been brought in 1906, and the same admissions 
and évidence been introduced that are now before the court touching 
the period prior to 1907, the government would clearly hâve been en- 
titled to injunctive relief. 

It is but fair to add that the adoption of its original constitution by 
the Northwestern L,umbermen's Association was prior to the passage 



UNITED STATES V. HOLLIS C19 

of the Sherman Anti-Trust Act; and that many of the activities of 
this earlier period were thought to be sanctioned by the décision in 
Bolm Mfg. Co. V. Hollis et al, 54 Minn. 223, 54 N. W. 1119, 21 L. R. 
A. Z2>7, 40 Am. St. Rep. 319. 

Turning next to the period subséquent to the adoption of the 1907 
constitution : 

As heretofore noted, certain changes are found in the constitution 
of 1907. The définition of who should be considered retail lumber 
dealers has been eliminated. Article VIII of the constitution as it 
existed in 1903, relating to reports to the secretary of the association 
by members thereof , touching sales by manufacturers and wholesalers 
direct to consumers, is also eliminated. In fact, if the constitution of 
1907 be considered by itself alone, it affords no substantial basis to 
sustain the charge of conspiracy alleged in the bill. 

Turning now to the activities of the défendant association subséquent 
to the adoption of the constitution of 1907, it is found that certain of 
the activities of former years are no longer continued. Expulsion of 
members, penalties imposed upon members for offenses contrary to 
the provisions of the constitution or by-laws, are eliminated, so far 
as the défendant association is concerned. 

It is claimed on the part of the government, however, that with the 
discontinuance of certain activities others were introduced to take 
their place, and that thèse new activities should be considered, not 
merely with référence to the new constitution, but in the light of the 
whole prior history of the défendants ; and that, when so considered, 
the new activities are found to be inspired by the same purposes, di- 
rected to the same ends, and effective to a substantial extent in accom- 
plishing those ends. 

Among the activities subséquent to the adoption of the 1907 consti- 
tution are the uses made of certain lumber trade publications. "The 
Scout," a trade publication of Détroit, Mich., is one of thèse. This 
publication was made the officiai organ of the défendant Northwestern 
Lumbermen's Association for the year 1909. In its columns were pub- 
lished by the secretary of the association lists of wholesalers and man- 
ufacturers who made sales which were considered unethical or irreg- 
ular. In May, 1909, the secretary of the association, in writing to an 
alleged unethical manufacturer, recites some of the varions means 
theretofore employed in advancing what he calls "the association idea." 
Among other things, he mentions: (1) Honorary membership for 
wholesalers and manufacturers in the retail association. (2) Buyers' 
guide for distribution among the members of the retail association con- 
taining advertisements of the manufacturers. (3) The sending of a 
monthly sealed letter. (4) Establishment by the Mississippi Valley 
Lumberman of its publicity department. (5) The plan of using the 
Scout as a médium of conveying to the membership of the association 
information regarding sales to mail order houses and to others not 
regular retail dealers. This use of the Scout was discontinued after a 
trial of one year. 

In May, ISKDS, a conférence between certain représentatives of the 
varions branches of the lumber trade was held at Tacoma. The North- 
western Eumbermen's Association was représentée, and a call was 
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issued for a subséquent national conférence to be held at Minneapolis 
in June, 1908, immediately following the convention of the National 
Lumber Manufacturers' Association. Tliis lumber trade congress was 
held, and delegates from 30 lumber associations were présent, includ- 
ing those from the Northwestern Lumbermen's Association. At this 
congress a code of ethics was adopted, which was thereafter also adopt- 
ed by said Northwestern Lumbermen's Y^ssociation. Among the ar- 
ticles in the new code of ethics appeared the following: 

It should be the dut.v of the manufacturer and wholesaler to take an aciivo 
interest in the marketing of their products tlu'ough regular chanuels only. 
* * * It is the sensé of the conférence that the widost trade publicity be 
given for the purpose of maklng kuowu irresponsible, irregular and un- 
scrupulous dealers and manufacturers. 

This last provision was changed in 1909, by substituting the word 
"unethical" in place of the word "irregular." This code of ethics con- 
tinued in force without material change at the time of the commence- 
ment of the présent suit. 

The évidence also shows that during this period the secretary of the 
Northwestern Lumbermen's Association from time to time furnished 
information and advice to the lumber crédit agencies in référence to 
the classification, not only of members of the association itself, but 
of other dealers, as to whether they should be classified as co-operative 
yards, retail dealers, consumers, or otherwise. It is to be borne in 
mind, in this connection, that the lumber crédit agencies lists were in 
constant use by wholesalers and manufacturers. 

The issuance of an officiai bulletin or officiai report by the Lumber 
Secretaries' Bureau of Information continued during the years 1907 
and 1908. The method of its compilation and use was as follows : A 
retail lumber dealer, learning of a sale by a wholesaler to a consumer, 
v^^ould make complaint in writing to the secretary of the association to 
which the retailer belonged. The secretary would thereupon take the 
matter up, ascertain the facts in regard to the matter complained of, 
and submit bis report to the board of directors of the Lumber Secre- 
taries' Bureau of Information. This body determined whether the 
matter should be reported in the next issue of the bulletin, and in- 
structed the secretary accordingly. The bulletin when issued was dis- 
tributed among the members of the several associations. It should be 
noted, in connection with this matter of the bulletin, however, that the 
secretary of the Northwestern Lumbermen's Association resigned 
from the Lumber Secretaries' Bureau of Information in the spring of 
1906, and did not again become a member of said bureau until 1909. 

Among the activities of the Northwestern Lumbermen's Association 
during the period subséquent to 1907 was the use of "Customers' 
lists." This was a plan apparently originating with the secretary of 
this association, and suggested by him to the secretaries of other simi- 
lar associations through the Secretaries' Bureau, and adopted by other 
secretaries to a greater or less extent. Briefly, the plan was this : 
The secretary of the association at the beginning of each year would 
send a circular letter to the members of the association, asking for a 
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list of wholesalers or manufacturers with whom the retailer dealt, and 
in référence to whom he desired tO' be kept informed. Upon receiving 
such lists, the information was rearranged and compiled upon a card 
index, so as to show the customers of the varions manufacturers and 
wholesalers in the territory covered by the association; and by ex- 
change of lisfs the information upon this card index would be extend- 
ed, so as to cover the territory of other associations. Information was 
then obtained by the secretary of the association as to irregular or un- 
ethical shipments by such wholesalers or manufacturers. The two 
principal sources of such information to the secretary were communi- 
cations from the members of the association as to irregular or unethi- 
cal sales which came to their notice in their vicinity, and reports by 
détectives hired by the association from time to time to make investiga- 
tion and report to the secretary. The défendant Boyce was largely 
employed in this work. 

Upon the receipt of such information, the secretary would notify 
customers of the offending wholesaler or manufacturer in regard to 
the spécifie unethical or irregular sale. Whether such notice by the 
secretary should be sent to a few or to many of the customers of the 
ofifending wholesaler or manufacturer rested in the discrétion of the 
secretary. In one extrême instance it was sent to 1,200 customers. 
The customers receiving such information would then take up the mat- 
ter with the offending wholesaler or manufacturer, protesting against 
such unethical or irregular shipments. There is no dispute as to the 
existence and opération of this method, but it is denied by défendants 
that it was carried out in pursuance of any conspiracy or agreement. 
It is further strenuously urged that the varions members of the asso- 
ciation receiving notices from the secretary of unethical or irregular 
sales by any particular wholesaler or manufacturer were under no ob- 
ligation or agreement to take any action whatsoever, but the évidence 
is conclusive that action was taken by the individual members upon re- 
ceiving the information. In the earlier years of the use of customers' 
lists, the secretary of the association would himself write directly to 
the offending wholesaler or manufacturer. This plan was later chang- 
ed for the one above outlined. The change in method was made for 
two reasons, according to the testimony of the secretary: First, on 
account of a décision of the Suprême Court of the state of Nebraska 
in the case of State v. Adams Lumber Co., 81 Neb. 392, 116 N. W. 
302; secondly, because many of the manufacturers resented receiving 
such communications from the secretary. 

A careful considération of the évidence bas convinced me that thèse 
two activities, the use of the bulletin and the use of the customers' 
lists, are not substantially différent from the use of the "officiai re- 
port" under considération in the case of Eastern States Lumber Asso- 
ciation V. United States, 234 U. S. 600, 34 Sup. Ct. 951, 58 h- Ed. 
1490, L. R. A. 191 SA, 788. The court in that case said : 

Tlie circulation of thei?e reports not only tends to directly restrain the 
Ireedom of commerce by preventiiig the listed dealers froni entering into com- 
pétition with retailers, as was lield by the District Court, but it directly tends 
to prevent other retailers who hâve no Personal grievance against him and 
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with whom he might trade from so doing; they being deterred solely be- 
cause of the influence of the report cîrculated among the members of tlie asso- 
ciations. 

While, as above noted, the secretary of the association mentions, 
among other methods used to effect desired ends, the establishment o£ 
the "pubhcity department" in the Mississippi Valley Lumberman, "in 
which Mr. Walker undertook to give fair notice to ail the trade of the 
opérations of various pirates and buccaneers in the lumber business," 
he does not claim that this effort was under the authority or by the 
direction of the association; nor does the évidence warrant a conclu- 
sion that the "publicity department" of the Mississippi Valley Lumber- 
man was under the management or control of the association. It is 
admitted in the answer, however, that during said period the secretary 
did from time to time furnish to the Mississippi Valley Lumberman 
various items of information showing shipments of lumber and lum- 
ber products from manufacturers and wholesalers direct to consumer. 
Also, it is admitted that both the secretary and the défendant Walker 
knew and intended that such items should be published in said paper 
and circulated therein as items of interest to the subscribers of said 
paper. But it is denied that this was donc in furtherance of any con- 
spiracy or combination. 

During a portion of this period there appeared in the Mississippi 
Valley Lumberman in the "publicity department" the standing an- 
nouncement : 

Selflsh Dealers. That the trade can liave an opportunity to become 
thoroughly famillar with the naines of the retail lumbermen who buy from 
manufacturers who are known to be supplying catalogue houses with material, 
we reproduce the list once more — foUowed by a list of dealers. 

Also the following announcement : 

We again reproduce the list of those who hâve signed the affidavit certify- 
ing that they do not sell to catalogue houses, nor solicit trade of the eon- 
sumers in the territory of the legitimate dealers. 

The évidence is convincing that the défendant Walker during this 
period was zealous in his efforts to carry ont the same aims as the as- 
sociation in respect to the lumber trade, that he received from time to 
time from the secretary of the association information which had been 
collected by the use of the cnstomers' lists, and that such information 
was used in the columns of his paper. The fact that he independently 
gathered other information is not material hère. 

It is claimed by counsel for défendants that there is nothing in the 
record indicating that the use of customers' lists interfered in the 
slightest way with the channels of interstate commerce. This claim, 
in my judgment, is not sustained by the record. The purpose and 
effect of the use of the customers' lists were to coerce wholesalers 
and manufacturers to refrain from selling direct to consumers. The 
évidence of the secretaries themselves is quite persuasive. The secre- 
tary of one of the associations writes to the secretary of the défendant 
association : 
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I hâve sent little or nothing to the Scout for a good many montlis for, llke 
yourself, I feel that the customers' lists is by ail odds the most efCective ; at 
least we hâve always found It so. 

The secretary of défendant association replies: 

Noting what you say about the effectiveness of the use of the customers' 
Ust, I want to say that I quite agrée with you that it is by far the best 
method whlch has ever been applied. 

Again a secretary of one of the allied associations writes : 

We hâve perfected a customers' list now for the last three years at the 
beglnning of the year, and hâve used it very effectively vi'henever it wasneces- 
sary. 1 am of the oiiinion tliat no l-etter results can be obtained than for the 
Northwestern, Southwestern, Western, and posslbly the Illinois Association, 
to fuUy perfect a customers' list, so that we can exchange information from 
tline to time. Others will fall in Une as time goes on, and I think the very 
best results will tlien be accomplished in a quiet and effective way. 

The secretary of the Northwestern L,umbermen's Association testi- 
fied in référence to this matter as follows : 

Q. At the time that this customers' list — you were using it in 1908 and 
1909 and 1910 — when a manufacturer who had heen shipping to the consuming 
trade pald no attention to the letter of the retailer, did you do anything fur- 
ther in the matter? A. I don't recall a single case where a manufacturer did 
not pay some attention to it. 

Q. What do you mean by paying some attention to it? A. Well, he an- 
swered the letter, and either explained it in a satisfactory way to this dealer, 
in a way wliich satisfled the dealer who had made the complalnt, or he in- 
dicated that it was a mlstaken step on hls part and he intended not to do it 
again and would not do it again, and that was the end of it. 

But this is not ail. A mass of évidence in the record bears out thèse 
statements of the secretaries. The testimony and admissions of man- 
ufacturers and wholesalers, of persons connected with mail order hous- 
es, of retail dealers, and of consumers, show that thèse efforts of the 
défendants were successful to a very considérable degree in restraining 
such interstate commerce as was considered unethical or irregular, 
and in restricting interstate commerce to so-called regular channels ; 
that is, from wholesalers and manufacturers to the retailer, and from 
the retailer to the consumer. 

It is true that many of thèse witnesses as well as others testified that, 
notwithstanding the efforts of the défendants, they were able to pro- 
vide themselves with such lumber as they needed, and it is claimed on 
the part of counsel for défendants that, this being the case, the restraint 
of interstate commerce, if any, by reason of the methods of the défend- 
ants, was merely negligible. In my judgment, this contention is not 
Sound. The test is, not whether by alleged methods carried out in 
pursuance of a conspiracy some portion of interstate commerce is an- 
nihilated, but whether such commerce is substantially interfered with 
or restrained. 

The responsibility of those who unlawfully place substantial obsta- 
cles in the legitimate channels of interstate commerce is not lessened 
by the fact that some of the persons engaged in such commerce are 
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able by superior agility to surmount the obstacles, and that others by 
strength are able to break them down. 

The court will not feel itself compelled to adjudicate in mathemati- 
cal terms the extent of the restraint of interstate commerce, if the 
évidence shows that it is substantial. Nor is it material hère that the 
motives of the défendants in carrying out the activities above describ- 
ed were of the best, and that the acts were inspired by an honest be- 
lief that the interests, not only of those engaged in the lumber trade, 
but of the community at large, would be best served by having lumber 
and lumber products distributed solely through so-called regular chan- 
nels. Such matters might very properly be considered by Congress in 
determining the propriety of enacting proposed législation. The sole 
inquiry hère before the court at this time, however, is whether the facts 
disclosed by the record make out a case within the statute already 
enacted. 

In Eastern States Lumber Ass'n v. United States, the court uses the 
following language: 

The argument that the course pursued Is necessary to the protection of the 
retall trade and promotive of the public welfare in provldins retail facilities 
is answered by the fact that Congress, wlth the rif;ht to control the fleld of 
interstate commerce, has so legislated as to prevent resort to practices 
which unduly restrain compétition or unduly obstruct the free flow of sucli 
commerce, and private choice of means must yield to the national autlioritv 
thus exerted. Addyston ï'ipe Co. v. United States, 175 U. S. 211, 241-242 [20 
Sup. et. 96, 44 L. Ed. 136]. 

In my judgment, the government has clearly made out a case within 
the statute, as interpreted in Eastern States Lumber Ass'n v. United 
States, 234 U. S. 600, 34 Sup. Ct. 95L 58 L. Ed. 1490, L. R. A. 191 SA, 
788, and Lawlor v. Loewe, 235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 
341, and is entitled to relief by way of injunction. 

It is proper to add that the défendants hâve, each of them, activities 
other than those above criticized, of wide range and considérable im- 
portance, in référence to which no complaint is made. 

The injunction should therefore be against the several défendants, 
but directed specifically toward the illégal activities heretofore and at 
the time of the filing of the bill carried on by them in interférence with 
and restraint of interstate commerce, to wit: The use of customers' 
lists in coUecting, compiling, and distributing information, whether ta 
the members of the association, to trade publications, or other news- 
papers, to crédit agencies or to the public at large, as to sales by whole- 
salers and manufacturers direct to consumers, including mail order 
houses and co-operative yards. 

Decree may be prepared accordingly. 
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Nos. 1248, 1240. 

1. Internal Revenue <S=39 — Couporatio.n' Taxes — "Enoaged in Business." 

A Street riiil\va.y corporation, wliicli leased its liues and property to 
anotlier corporation in 1897 and bad not sinco operated tliein, was not 
in 1913 "enfçaged in business" witliiii Corporation Tax Law of Aug. 5, 
1909, c. C, § ù8, 30 Stat. 112, so as to be subject to fiie tax imposed by such 
law. 

LEd. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Engage.] 

2. Internal Revenue iS::=>7 — "Income" Taxes — Corporations — Liabiuty. 

Wliere a street railway company demised its liues and property to 
another company, under an airreemeut that the lessee should on stipulated 
dates in each year pay to the persons holding shares of stock, and cer- 
tifled by the lessor as entitled to dividouds, stipulated sums per share, the 
total amount so paid by the lessee was income of the lessor street railway 
corporation and was subject to tax under Income Tax Act Oct. 3, 1913, c. 
16, 38 Stat. 106, 172, for the lease was inade by the coi'poration only, and 
the stockholders had no Interest in the demised property entitling them 
to rent, but tliey received their payments merely by virtue of their holding 
of the stock, and the lessor company could by s\Ut in its own name, with- 
out joining the stockholders, recover the agreed payments if withheld. 

[Ed. Note. — For other définitions, see Words and l'iirases, First and 
Second ^Varies, Income.] 

3. Corporation,? ©=3204 — STOCKiioLnER.s — Rigiits or. 

Wliere a cori)oration demised ail of its property under an agreement 
that the lessee should make payments to the stockholders, the stock- 
holdei's are not the lessors, and can assert no rights as such, but the cor- 
poration itself by suit in its own nanie may in case of nonpaymeut recover 
rents due. 

4. C0ST.S i®:=322 — RlGIIT TO. 

Where plaintiff prevailed on the first count of its déclaration though 
unsuccessful on the second, it was, having recovered more than .S500, 
entitled to eosts under Rev. St. § 908 (Comp. St. 1910, § 1009), providing 
for allowance of costs where a party recovers in excess of such sum. 

Aldrich, District Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Massachusetts ; Geo. H. Bingham, Judge. 

Action by the West End Street Railway Company against John F. 
Malley, Collector. There was a judgment in jjart for plaintiff, and 
plaintifï brings error, while défendant also brings error. Affirmed. 

Thomas Hunt, of Boston, Mass. (Gaston, Snow & Saltonstall, of 
Boston, Mass., on the brief), for West End St. Ry. Co. 

George W. Anderson, U. S. Atty., of Boston, Mass., for John F. 
j\Ialley, Collector. 

Before DODGE, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ê=5For other cases see same toplc & KBY-NUMBER in ail ICey-Numbered Digests & Indexes 
240 F.— 40 
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DODGE, Circuit Judge. Thèse two writs of error, brought by the 
plaintiff and défendant, respectively, in a suit to recover back taxes 
paid under protest to the internai revenue coUector, seek the reversai of 
a judgment below in the plaintiff's favor for $2,608.17. The District 
Court, having heard the case by consent v^rithout a jury, on agreed 
facts, found for the plaintiff in the above amount under the first count 
of its déclaration, but found for the défendant coUector under the re- 
maining second count thereof. 

The plaintifï, a street railway corporation, having leased its lines 
and property to the Boston Elevated Railway Company in 1897, has 
net since operated them itself. They hâve been operated by the les- 
see, which has regularly made rental payments called for by the lease, 
for the right to operate said road thereunder. This lease is before us 
in full, as part of the agreed facts. It vv^as made years before the en- 
actment of either statute hereinafter considered. 

[1] 1. The taxes in question under the first count were assessed un- 
der section 38 of the Corporation Tax Law of 1909 (36 Stats. 112), 
for the period January 1 — February 28, 1913. The District Court held 
that the plaintiff was not "a corporation engaged in business" during 
said period, within the meaning of that statute, and therefore not sub- 
ject to the tax imposed by it. The question thus presented we re- 
gard as controlled against the government's view by the reasoning and 
resuit in New York Central, etc., Co. v. Gill, 219 Fed. 184, 134 C. C. 
A. 558, decided by this court in 1915, the subséquent décisions cited by 
the District Court in its opinion in the présent case, and the foUowing 
still later décisions : McCoach v. Continental, etc., Co., 233 Fed. 976, 
47 C. C. A. 650; Jasper, etc., Co. v. Walker, 238 Fed. 533, 151 C. 
C. A. 469. We find nothing in the agreed facts now before us which 
we can regard as sufficiently distinguishing this case from those dealt 
with in said décisions to warrant us in holding the District Court's con- 
clusion erroneous. 

[2, 3] 2. The taxes in question under the second count were assessed 
under the later Income Tax Statute of 1913 (38 Stats. 166, 172) for 
the period March 1 — December 31, 1913. In accordance with provi- 
sions in the lease, the lessee company paid, on stipulated dates in each 
j'ear, to the persons holding shares of the plaintift''s stock and certified 
by it as then entitled to- dividends, certain stipulated sums per share 
held. The District Court held that the total amount so paid by the les- 
see during the above period was income of the plaintiff corporation as 
lessor, and did not cease to be such because not paid directly to it. The 
plaintiff contends that said amount was not properly taxable as its in- 
come under the statute. 

The payments made to stockholders as above were made by the les- 
see for its use of the corporation's property, not of the stockholders' 
property. Though they hâve each an interest in said property, they 
hâve no direct interest such as makes them its owners. 

The property has been put into the lessee's hands by the lessor cor- 
poration, and the payments to be made by the lessee for its use bave 
been agreed on, not between the lessee and the lessor's stockholders, 
but between it and the lessor corporation to which the property belongs. 
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That agreement expressly refers to and treats thèse payments to stock- 
holders as part of the agreed rent for the property. Under it no stock- 
holder could assert rights as lessor, for want of any such interest in 
the leased property as would hâve enabled him to lease it or agrée upon 
a rent for it. 

No benefit to the lessee, beyond that which would resuit to it f rom 
the lease if ail the rental payments called for were thereby made pay- 
able directly to the lessor, is secured to it by the provisions of the lease 
that it shall divide this part of the rent among those who may be the les- 
sor's stockholders from time to time. Those agreements are effective 
only to spare the lessor the trouble and expense of making the division 
itself. The lessee's assumption of this trouble and expense is part of 
the considération to the lessor agreed upon for the use of its property. 

That the lessor railroad could recover the agreed payments to its 
stockholders by suit in its own name is undisputed. Whether the indi- 
vidual stockholders hâve rights of action therefor in their own names 
is at least uncertain. If they hâve such rights, they are not founded 
upon any title of the stockholders' own, but upon that of their corpora- 
tion only. We agrée with the opinion of the District Court that the 
total of thèse so-called dividends was, within the meaning of the stat- 
ute, "income arising or accruing" to the corporation. The District 
Court's conclusion is supported by a Court of Appeals décision. An- 
derson v. Morris, etc., Co., 216 Fed. 83, 90, 132 C. C. A. 327. Though 
it was the Corporation Tax Act of 1909 which was there under con- 
sidération, a question passed upon was whether or not such dividends 
paid to stockholders by the lessee were part of the lessor's "entire net 
income * * * received by it from ail sources" during the year; 
and the court in effect held that it was. The inquiry in this case is 
whether such dividends are part of the lessor's "entire net income 
* * * arising or accruing from ail sources" to it during the year. 
So far as the différence in phraseology is of any significance, it favors 
a more, rather than a less, inclusive construction. This décision having 
been f oUowed by Judge Ray in the same circuit, since the décision hère 
appealed from, Rensselaer, etc., Co. v. Irwin (D. C.) 239 Fed. 739, in 
a case arising, like this, under the Income Tax Statute of 1913, we are 
unable to find sufficient reason for a refusai to foUow it in this circuit. 

[4] 3. The District Court ordered that costs should not be allowed 
to either party, and this ruling is assigned as error by the plaintiff West 
End Company. Having prevailed on its first count, though unsuccess- 
ful on its second count, we think it was entitled to its costs, according 
to the usual rule in cases where the prevailing party recovers less than 
-le claims, in a suit at law, but not less than the $500 necessary to carry 
cwts under Rev. Stats. § 968 (Comp. St. 1916, § 1609). No question as 
to items of the taxation is bef ore us. 

The judgment of the District Court is affirmed, except so far as it 
dénies costs to the plaintiff, to which extent it is reversed, and the case 
is remanded to that court for further proceedings in accordance with 
this opinion. Each défendant in error recovers its costs in this court. 

ALDRICH, District Judge (dissenting). There are several ques- 
tions, but I disagree with the majority opinion only upon the single 
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question raised by tlie West End Railroad which relates to a tax as- 
sessed upon supposed income under the Income Tax Statute o£ Oc- 
tober 3, 1913 (38 Stat. 172). 

Under the power conferred upon Congress by the Sixteenth Amend- 
ment of the Constitution of the United States to lay and collect taxes 
on incomes, from whatever source, the corporation income tax of 1913 
was enacted without the limitation phrase of the statute of 1909, "or- 
ganized for profit," and, so far as domestic corporations are concerned, 
omitting the other phrase of limitation, "engaged in business." 

It is, of course, manifest that Congress, by virtup of the power con- 
ferred by the constitutional amendment, intended to create the right 
to lay an income tax, not only upon individuals, but to' broaden the 
provisions of the statute of 1909, at least in respect to domestic cor- 
porations, no matter how created or organized. This case, however, 
does lot require a discussion of the gênerai question as to what kind 
of corporations are touched by the act of 1913 which were not within 
the opération of the act of 1909, because it is clear, regardless of the 
question whether it is engaged in business, that the West End is a cor- 
poration subject to the income tax, provided it is receiving an income 
within the meaning of the statute of 1913. Thus it would follow that 
the tax was properly levied and is enforceable, provided the income in 
question arose and accrued to the corporation; in other words, pro- 
vided it was the income of the West End Railroad. 

The West End strongly contends that the income in question was not 
its income, but was the income of its shareholders, arising or accruing 
to them under the business opérations of the Elevated Railroad and by 
virtue of the provisions of the lease or contract between the West End 
and the Elevated. 

No"one now questions the gênerai and familiar rule that, when con- 
troversies arise as to whether particular statutes were directed against 
property upon which the tax is levied, the provisions will not be ex- 
tended beyond the clear import of the language used, and, as taxes are 
a burden imposed by a government, that it must be clear that they ap- 
ply to the situation in question. Gould v. Gould (November 19, 1917) 
38 Sup. Ct. 53. 

There are a number of cases which discuss the question whether the 
remaining activities of corporations which had leased or transferred 
their business to others were sufficient to^ bring them within the mean- 
ing of the statutory provision in respect to corporations carrying on 
business. But, after ail, as said by the Suprême Court in Von Baum- 
bach, Collector, v. Sargent Land Co., 242 U. S. 503, 516, 37 Sup. Ct. 
201, 61 L. Ed. 460, the décision in each case must dépend upon the par- 
ticular facts before the court, and the same idea would hold in a case 
of this kind, because the real question is whether, under the particular 
circumstances of this case, the income was the income of the West End 
Railroad, received in its capacity as a corporate entity or in its cor- 
porate right, and so clearly so as to make the corporation subject to 
the income tax provision in respect to corporations. Can it be said 
that Congress clearly intended to subject a corporation, situated as the 
West End is, to the income tax created by the act of 1913? I think 
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not. The income, nnder the circumstances, was not the încome of the 
corporation, but of those who, under the lease, succeeded to the right 
of the corporation to receive an upset or stipulated sum for the use of 
its property. 

The lease in question is dated December 9, 1897, and is for the period 
■of 24 years, 8 months, and 9 days, and by its terms the West End 
granted and transferred its raihvay, and property of every description, 
reserving to itself only an obhgation created in its favor under the 
lease whereby the Elevated was to pay yearly $7,500 (later $8,600) in 
■order that the West End might maintain an office and an organized ex- 
istence for certain limited purposes. The West End, in every prac- 
tical sensé, turned over to the Elevated its railway System and its right 
to opcrate and do the business contemplated by its charter, and thus 
became a mère shell, taking no part in the actual opérations of the Sys- 
tem, and expressly limiting its income to the $7,500, or the $8,600, pro- 
vided under the lease for spécial purposes. Under the lease arrange- 
ment the shareholders were provided for and protected by a provision 
whereby each holder of common stock was to receive for each share 
direct from the Boston Elevated $1.75 each year during the continu- 
ance of the lease, and each holder of preferred stock $2 per share each 
year. Neither the income of the individual shareholder of the West 
End nor the obligation of the Elevated to pay depended at ail upon 
earnings ; and, so far as doing business for profit was concerned, the 
activities of the West End had ceased as the resuit of the lease trans- 
ferring the right to operate. Hère is a perfectly legitimate income 
status created before the law, in which it is not only contemplated, but 
expressly provided, that certain and stated sums which are not to be 
afïected by earnings, or by statutory methods and déductions prescribed 
for the ascertainment of taxable corporate income, shall be paid di- 
rectly to the shareholders. 

In view of such complète transfer of the corporate right to do busi- 
ness and to receive income based upon opérations and earnings, and 
in view of its complète surrender and transfer to the shareholders 
of its right to receive income as a corporate entity, either from its op- 
érations or under the lease, it seems extremely fictional to say that the 
money paid to the shareholders under the terms of the contract was 
the income of the West End Railroad within the meaning of the stat- 
utory provision in question. It is a significant fact that the sum paid 
to the shareholders is not a sum necessarily based upon the income 
from the opérations of the West End System by the Boston Elevated, 
nor is it to be ascertained by the contemplated and prescribed statutory 
method of deducting from the gross amount of income the ordinary 
and necessary expenses of maintenance and opération of its business, 
but it cornes as an arbitrary sum established by contract, and the share- 
holders are apparently entitled to hâve it without regard to^ whether 
the opérations of the West End by the Boston Elevated under the 
lease results in net profit or income; and, indeed, without regard 
to the question whether the opérations resuit in loss. The fact that 
the statute carefully prescribed the manner in which corporate income, 
against which the law was intended to be directed, should be ascertain- 
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ed, has a very important bearing upon the question whether it was 
intended that the act, in respect to corporate tax liability, siiould 
operate upon definitely established income to shareholders who suc- 
ceed to the income rights of the corporation, and whose riglits under 
such succession are to receive a definitely estabhshed sum under the 
contract. 

There has been some discussion of the question whether thèse sums 
received by the shareholders are income in the nature of profits re- 
sulting from opérations, or whether they are rents. The lease treats 
the payments to the shareholders as payments of rent, but, in the 
statutory sensé, whether it is rent based upon profits or not is of little 
conséquence. Under the stipulation the income arises or accrues 
directly to the shareholders, and this is so regardless pf whether it 
is strictly rent, or income based upon profits, and quite independent 
of the question whether the opérations under the lease resuit in profit 
or loss. 

Though shareholders receive corporate fruits through dividends, they 
are in every substantial sensé real owners of corporate rights and 
properties, and under proper limitations and adjustments are entitled 
to the fruits of the corporate business. Whenever a corporation in 
its artificial corporate capacity under statutory création receives prof- 
its from the earnings of a System, it receives something which it 
holds in trust for the benefit of the shareholders ; and it is difficult to 
see any reason why it may not transfer the right to receive income 
or profit to the real owners. And it is difficult to discover that the 
lease in question created agency relationship between the West End 
and the Elevated in respect to the payments to the shareholders, as 
that was something done by the Boston Elevated to discharge an obli- 
gation created in their favor by the lease and was payment of money 
which the shareholders were entitled to receive under their own en- 
forceable right from the Boston Elevated. 

The shareholders do not, in any sensé that I can see, receive the 
stipulated sums from the Elevated as an agent of the West End ; but 
rather in their own right as owners of stock. True enough, when 
the entity is in control of the property by consent of the sharehold- 
ers, managing for business purposes, and for purposes of income 
and dividends, the corporation may be taxed for the income; but 
when, within the scope of its corporate agency, it turns over its man- 
agement to another, and créâtes rights in the shareholders to receive 
stipulated sums because they own certain shares of stock which rep- 
resent the property, it créâtes for them, as owners, property rights 
as principals, quite independent of any agency relationship between 
the lessor and lessee. 

The rights of the shareholders must be enforceable by them un- 
der the obligation created in their favor (Penn. Steel Co. v. New 
York City R. Co., 198 Fed. 721, 747-751, 762-765, and cases cited, 
page 762, note 22, 117 C. C A. 503, p. 544, note 22 ; Forbes v. Thorpe, 
209 Mass. 570, 581, 95 N. E. 955), because in every substantial sensé 
they are the beneficiaries entitled to receive the fruits of the corporate 
property. 
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The whole scheme of the lease transaction was, first, to put the man- 
agement of the corporate property, together with its income resulting 
from opération, out of the hands of the West End and into the hands 
of the Elevated, and, second, under the transfer, to create a definite 
income in favor of the shareholders, which was to be not only def- 
inite in amount, but definite in the right of the shareholder to receive it 
directly; and thus the income received by the sliareholders from the 
Elevated was their own income and not the income of the West End, 
which had transferred its right to receive it from the opérations of 
road to the Elevated, and had created a distinct right in the sharehold- 
ers to receive it by virtue of the lease. 

In this case, as in the case of Rensselaer & S. R. Co. v. Irwin (D. C.) 
239 Fed. 739, the lease was executed long before the enactments of 
the statutes in respect to corporate income, and therefore it can be 
said hère, as there, that no f raud on the law was intended. 

The Rensselaer Case was decided upon the theory that the payments 
provided for by the lease were based upon profits and were payments 
as rents, and, though paid direct to the stockholders, that they were in 
légal efi^ect received by the plaintifl^ corporation, and were the cor- 
poration's net income within the meaning of the statute. This reason- 
ing was apparently based upon the idea that, if any other view was 
held, corporations would escape payment of an income tax by leasing 
their properties and providing for the payment of their surplus earn- 
ings direct to the stockholders, and that few corporations would pay 
an income tax. 

It is not apparent that the danger pointed out justifies the extrême 
fiction involved in holding that actual payments to stockholders in a 
contract situation like the one hère, and one involving good faith, were 
in légal effect, contrary to the fact, payments to the corporation. It is 
not necessary to say whether such danger, if a real one, would justify 
the fiction, because it may be said that the apprehended danger is not 
real, and this is so because, when a corporation sees fit to go out of 
the practical management of its System and transfer its earning ca- 
pacities to another corporation, which opérâtes for profit and income, 
that corporation would doubtless become a corporation subject to the 
income tax, because it would be bound to pay the statutory tax on net 
income arising or accruing from ail sources, and this is so because, 
whenever profit results from the rightful opération of the leased Sys- 
tem, it would be a source of income contemplated by the statute cre- 
ating the tax. 

And, again, as the West End Railroad, as an artificial entity, had 
ceased its business activities and turned over to the shareholders the 
right to receive an income based upon a contract right, not to be af- 
fected by the contemplated statutory calculations and déductions, it 
is not plain to see why the shareholders would not be subject to tax 
after the income had actually reached them. 

It is, of course, not a question hère whether the Elevated is liable 
to be taxed, or whether the individual shareholders of the West End 
are so liable because they are not parties. The précise question is 
whether the payments to the shareholders of the stipulated definite sums 
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named in the lease were an income of the West End as a corporation 
within the meaning of the statute, and the supposed question in re- 
spect to the HabiHty of the Elevated and that of the individual share- 
holders to be subjected to a tax, are only referred to as illustrations 
which tend to solve th^ question of the liability of the West End. 

In a situation like this, speaking generally, the income from the 
opérations of the West Eiid first inures to the lessee operating under 
the lease, and then, under the terms of the lease, to the shareholders 
in the lessor corporation. It is difficult to see why the earnings of the 
West End, less the operating expenses, the amount paid to the share- 
holders, under the contract, and other proper déductions, if any, are 
not income of the Elevated under the lease as income within the stat- 
utory meaning of "income from ail sources," and it is difficult to see 
why the dividends deducted by the Elevated from the earnings of the 
West End, when paid to the shareholders, should not become the 
income of the individual shareholders and taxable to them as such. 
This would not be double taxation, because the amounts of the divi- 
dends were deducted from the gross earnings under the lease, but, if 
taxed to both the shareholders and the West End as income, it would 
be double taxation in respect to the same business, something which, 
as said in McCoach v. Minehill, 228 U. S. 295, 304, 33 Sup. Ct. 419, 
57 E. Ed. 842, could not hâve been contemplated. 

Anderson v. Morris E. R. Co., 216 Fed. 83, 132 C. C. A. 327, fur- 
nishes very little, if any, support to the claim that the contemplated and 
stipulated payments to the shareholders under the circumstances of this 
case were the income of the West End. That was a case where the 
reasoning had référence to the question whether the corporation was 
engaged in business within the meaning of the law of 1909, and it 
was there said that the fact that the payments were by the lessee to the 
stockholders would not prevent the act — meaning, of course, the act of 
1909 — from applying to the money so paid, if the other conditions of 
the act make its terms applicable, meaning, as it would seem, that it 
would be considered, among other things, upon the question whether 
the corporation was doing business. The court in that case could not 
and did not détermine that income paid to stockholders, under cir- 
cumstances like those existing in the case now under considération, 
was income of the leasing corporation. And that is so because that 
court had neither such a question nor the statute of 1913 before it. 

In McCoach v. Minehill R. Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 
L. Ed. 842, the corporation was leased, and the lessor maintained its 
corporate existence to collect and distribute to its stockholders the 
rental from the lessee, and also dividends from investments; yet it was 
held that it was not doing. business within the meaning of the Corpo- 
ration Tax Act of 1909. 

The case of Lewellyn v. Pittsburg, B. & L. E. R. Co., 222 Fed. 177, 
184 (137 C. C. A. 617), in its reasoning as to the question whether the 
leasing corporation was doing business, among other things, says : 

"The plaiiitifC railroad cori)oratlons recelved no income from railroads oper- 
ated by tbemselves, and exijended none In the opération of rulU'oads or for any 
other fjui'pose. Iteceiving no income and disbursing uone, there was, of course, 
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no gross Income from whlch to détermine net income, and no means to meas- 
nre an excise tax as provided by the statu te. Therefore, in being without in- 
come from operating their railroads, the lessor railroad corporations to this 
extent at least were outside of the scope of the statute." 

While the reasoning of thèse cases has no direct bearing upon the 
question hère, yet, by holding that the corporations under tlae dividend 
status with which they were respectively deahng were not doing busi- 
ness within the meaning of the statute to which the cases relate, it 
does through analogy sustain the idea that the West End was out of 
business, and that it had transferred the income under the lease to the 
shareholders. 

The West End was not operating. It was, in fact, receiving no in- 
come either from its own opérations or from the opérations of others. 
It had bodily transferred its property, and its management, and the 
right to receive income, and it is difficult to find how it can rea- 
sonably be said that they hâve a gross income from which the 
statutory déduction can be made in order to get at the measure of 
net income contemplated by the statute of 1913. 



BOAED OF COM'RS OF MUDDY BOTTOM SWAMP LANB DIST. NO. 1, 
TIPI'AH COUNTY, MISS., v. EQUITABLE SURETÏ CO. 

(Circuit Court of Appeals, Fifth Circuit. December 18, 1917. Kehearinî^ 
Denied January 24, 1918.) 

No. 3139. 

1. Appeal and Ebkor ©=3l009(8)— Review— Law of Case. 

The reversai on writ of error of a juflsmont for défendant, on the 
gronnd thfit the refusai of requested Instructions suhmltting issues of 
défense v.'as erroneous, does not on retrial warrant the direction of a 
verdict for défendant; the défenses not being established by the uncon- 
troverted évidence. 

2. Tbial <&=3l40(l) — Province op Jury — Cbedibilitt op Witnessm. 

The credibllity of a witness Is a question for the jury. 

3. Pbincipal axd Surett iS=3l62(2) — Actions — Evidence — Jury Question. 

In an action on a contractors' bond, the question whether the sui'ety 
was induced to become such by defendant's misrepresentatlons as to 
the amouut the contractors were to be paid held for the jury. 

4. Principal and Sueety <^=>162(2)— Actions — Evidence — Jury Question. 

In an action on a contractors' bond, the question whether the losses 
for which the surety was sought to be made responslble resulted from 
plaintllï puylug to the defaultlng contractors amounts which the con- 
tract did not authorize it to pay held for the jury. 

In Error to the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by the Board of Commissioners of Muddy Bottom Swamp 
Land District, No. 1, Tippah County, Miss., against the Equitable 
Surety Company. There was a judgment for défendant, and plaintiff 
brings error. Reversed. 

See, also, 231 Fed. 33, 145 C. C. A. 221. 

®=sFor otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Thomas E. Pegram, of Ripley, Miss., Lester G. Fant, of Holly 
Springs, Miss., and Wm. M. Hall, of Memphis, Tenn., for plaintiff in 
error. 

C. ly. Sivley, of Memphis, Tenn. (Sivley & Evans, of Memphis, 
Tenn., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1] This case was formerly before this 
court on a writ of error sued ont by the défendant to obtain a review of 
a judgment in favor of the plaintiff. Equitable Surety Co. v. Board of 
Commissioners, 231 Fed. 33, 145 C. C. A. 221. The pending writ of 
error présents for review a judgment in favor of the défendant, render- 
ed on a verdict which the court directed. What is now complained of 
is the giving of the instruction just mentioned. The action of this 
court on the former writ of error was based upon the trial court's re- 
fusai in the first trial to give some of the instructions which had been 
requested by the défendant. The eiïect of those instructions was to 
submit to^ the jury évidence tending to support spécial défenses set up 
by the défendant to the claim asserted by Ihe déclaration based upon 
alleged breaches of the bonds or contracts sued on, one a $5,000 bond 
and the other a $2,500 bond, whereby the défendant became the surety 
of contractors for the performance of work contracted to be donc 
for the plaintiff. The spécial défenses relied on were, in substance : (1) 
That the défendant was induced to become the surety of the contractors 
by the plaintiff's false représentation that ihe contractors were to be 
paid $19,500 for the work they were to do, the fact being that the work 
was to be done for $18,000 ; (2) that the losses for which the défendant 
was sought to be made responsible- resulted from the plaintiff paying 
to the defaulting contractors amounts which the contract did not au- 
thorize it to pay, and the payment of which was not contemplated ; 
and (3) that the making by the défendant of the $2,500 bond sued on 
was induced by a false représentation authorized by the plaintiff' and 
for which it was responsible. 

Nothing stated in the opinion rendered when this case was hère be- 
fore indicates that the view was entertained that the two first mentioned 
défenses were sustained by undisputed évidence. The reversai of the 
judgment was not based upon the ground that the refusai of the def end- 
ant's request for an instructed verdict was erroneous. The holding 
was that the évidence adduced on the first trial to support the spécial 
défenses mentioned should hâve been submitted to the jury, pursuant 
to the defendant's requests to that end. It was conceded in argument 
that in the trial now under review the third above mentioned défense 
was not established by uncontroverted évidence. Plainly the giving 
of the instruction for a verdict for the défendant was not justifiable 
on the ground that that défense was so made out as to require a finding 
for the défendant. The issues raised, including those tendered by the 
défendant, were for the détermination of the jury, unless one of 
the two first above mentioned défenses was sustained by practically un- 
controverted évidence. 
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'[2,3] What was said in the opinion rendered when tlie case was 
hère before makes it quite plain that it was then recognized that it was 
requisite, for the first mentioned défense to be sustained, that it be 
shown, not only that the alleged représentation was false, but also that it 
was made at the instance or with the knowledge of the défendant. Un- 
der évidence adduced on the trial now under review, it was permissible 
to find that the défendant was free of any responsibility for the only 
représentation in regard to the price of the work the contractors were 
to do which there was any évidence tending to prove was made fo the 
plaintiff and relied on by it, and that the représentation that the price 
of that work was to be $19,500 was not a false one. The défendant 
undertook to support its allégations as to the making of the alleged 
misrepresentation by testimony to the effect that, when it was applied 
to, several weeks before the contract for the work was entered into, 
to become the contractors' surety, it was furnished with an unsigned 
draft of the contract subsequently made. There was affirmative tes- 
timony to the effect that the plaintiff, prior to the delivery to it of the 
bonds sued on, had no kind of communication or dealing with the de- 
fendant in regard to the latter becoming the contractors' surety. The 
only testimony having the slightest tendency to prove that any représen- 
tative of the défendant even knew of the furnishing to the plaintiff of 
a draft of the contemplated contract was that of one of the contrac- 
tors. Material parts of the testimony of this witness were in sharp 
conflict with that of other vvitnesses. Certainly the question of his 
credibility was a matter for the détermination of the jury. There was 
évidence tending to prove the f ollowing state of facts : The contrac- 
tors bid for the work to be donc at the price of $19,500. They also 
agreed to take at par an issue of $24,000 of bonds, part of the pro- 
ceeds of the sale of which was to be used in paying for the work 
contracted for. They made an agreement with a bond company 
under which the latter, in considération of a discount or commission 
of $1,500, was to pay the $24,000 bid for the issue of bonds. The 
défendant lent the contractors $1,500 with which to pay the discount or 
commission, and received f rom the bond company the $24,000 bid for 
the bonds. The défendant charged the $1,500 against the contractors, 
not against the work contracted for, but did not reduce by that amount 
the price for which the work was to be donc, as it was stated in the 
contract. The contract for the work might well be regarded as truly 
stating that $19,500 was the price to be paid for it, though the con- 
tractors by a contemporaneous and not wholly unconnected transaction 
became indebtcd to the plaintiff in the sum of $1,500. The existence of 
that indebtedness was not necessarily inconsistent with the pjice for the 
work being what it was stated to be in the contract. We think 
enough bas been said to show that on the évidence adduced the jury 
would hâve been warranted in fmding against the défendant on the fîrst 
mentioned défense. 

[4] We understand that the former ruling of this court in regard to 
the second above mentioned défense was to the effect that the bonds 
sued on did not impose upon the défendant any liability for amounts 
paid by the plaintiff to the contractors in violation of provisions of 
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the contract which the défendant, the contractors' surety, had a right to- 
rely on, and did rely on, when it entered into its contract of suretyship. 
It is to be noted that the instruction dealing with this défense, the 
refusai of which was held to be error, hypothesized a finding by the 
jury from the évidence that no part of the amount for which the de- 
fendant was sought to' be made liable was paid for work contracted for 
after that work had been donc. The évidence adduced in the last trial 
showed that the plaintifif's demand was based in part .on payments the 
making of which violated no provision of the contract, being for worlc 
called for by the contract which had been donc and completed before 
it was paid for. We do not construe any ruling made when the case 
was hère before as negativing the existence of a right in the plaintiff 
to recover of the surety the amount of losses resulting from payments 
made to the contractors under circumstances which the surety, when it 
made the bonds sued on, understood or contemplated would justify 
the plaintiff in making such payments. As to an item of $4,500, which 
was mentioned in one of the pleas interposed and was discussed in the 
opinion formerlj^ rendered, there was évidence on the last trial which 
was not adduced on the first trial. That amount was advanced by the 
plaintiff to the contractors to enable the latter to pay the price of a 
dredging machine needed for doing work contracted for. In the mat- 
ters of the applications for the bonds sued on and putting them into 
effect the défendant was represented exclusively by J. J. Morrison, its 
gênerai agent at Memphis. He was a witness for the défendant in the 
last trial. Whatever information in regard to the terms of the propos- 
ed contract the défendant had before it made the bonds sued on was 
imparted to Morrison by the unsigned draft which accompanied the 
contractors' first application. In the course of his cross-examination 
testimony was elicited which indicated that he understood the provi- 
sion of the contract the meaning of which was disputed, and which was 
construed by this court, as making it permissible for the défendant to 
advance or pay to the contractors amounts required to pay the price 
of and the freight on machinery or implements needed by the contrac- 
tors to enable them to do the work contracted for. A finding that the 
defendant's sole représentative so understood the proposed contract 
hardly would be reconcilable with one that the défendant, in consenting 
to become the contractors' surety, was influenced by the considération 
that the contract protected it from liability for losses resulting from 
payments or advances made by the plaintiff to the contractors for such 
a purpose. However that may be, évidence above mentioned of pay- 
ments to the contractors for work contracted for made after that v/ork 
was donc was enough to make it a question for the jury whether the 
contractors' abandonment of the work before it was completed entailed 
upon the plaintiff a loss which was chargeable against the défendant, 
the contractors' surety. In view of that évidence, the second above 
mentioned défense cannot be regarded as having been so made ont as 
to justify the giving of the instruction complained of. 

What has been said we think sufficiently indicates the grounds relied 
on to support the conclusion reached that the issues raised by the dé- 
fenses mentioned were for the détermination of the jury. In our opin- 
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ion the record does not disclose any tenable ground upcn which the ac- 
tion of the court in instructing the jury to find for the défendant is 
sustainable. It follows that the judgment should be reversed; and it 
is so ordered. 
Reversed. 



BRAWNRR V ROYAL INDEMNITY CO. 

(Circuit Court of Appcals, Fiftli Circuit. December 17, 1917.) 

No. 3120 

1. iKsrRAxcB (S=:»659(2) — Accident I'olicy — Action — Evidence — Admissi- 

BILITY. 

Wliere an accident policy excepted lialjility for death resulting from 
suicide, évidence tliat Insured, whose deatli resulted from a plstol sliot, 
had, because of bis business troubles aiid the failure of a bank and com- 
panles in which he was luterested, coutemplated suicide, was admissible, 
even tliough the remarks of insured relative to suicide were made some 
tinie before his death, which occurrcrt while he was alone and at a tlme 
when lie was faeed by a new crisls in his troubles ; the faet that his flnaii- 
cial condition remalned tlie same rendering his prevlous statements ger- 
mane. 

2. WlTNESSES ©=150(1) — COMPETENCT — TRANSACTIONS WITH TeBSONS SiNCE 

DECEASED — "SUBVIVOR." 

Gen. St. Fia. lOOC, § 1505, déclares that no party to an action, nor any 
person luterested in the event thereof, nor any person from, through, or 
under whom any sucli party or interestèd person dérives any interest, or 
tltle by assignment or otherwise, shall lie examined as a witness In regard 
to any transaction or communication between sucli witness and a person 
at the time of such examinatlon deceased, agalnst the exécuter, or ad- 
minlstrator, heir at law, next of kln, assignée, legatee, devisee, or sur- 
vlvor of such deceased person. In an action on an accident policy, the 
beneficiary havlng introduced a renewal certifleate countersigiied by one 
who at the date of the certifleate was a duly authorlzed agent of the Com- 
pany, the Company introduced as a witness such agent, who testified that 
the insured had not paid the premium recited in the renewal certifleate, 
and that he declined to renew the policy. îleld that, as the beneflciary's 
rights under the policy did not accrue until the death of the insured, she 
could not be deemed his survlvor, and the testimony of the agent as to 
the transactions with the insured was f)roperly received, notwithstandlng 
it was testimony as to a transaction with a deceased person. 

3. Insurance <@=145(3) — Accident Policies — Deliveby of Renewal Certifi- 

CATE. 

The delivery by the insurer of a renewal premium receipt without pay- 
ment by the insured of a premium due on an accident policy about to ex- 
pire is merely an offer on the part of the insurer to enter Into a new 
contract, and, if the ofr'er is refused when tendered by the agent of the 
insurer, such refusai wlll be presumed to continue. 

4. Appeal and Eebor <g=3lO06 — Review — Harmless Error — Instructions. 

Where tliere was no évidence tending to show that deceased changed his. 
mind and decided to accept a renewal certifleate of an accident policy 
after the expiration of the policy in force when it was tendered, that iiart 
of an Instruction ou the renewal of the policy which required the insured 
to accept the same before the expiration of the old policy was harmless, 
If erroneous. 

(g=For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Northern 
District of Florida; William B. Sheppard, Judge. 

Action by Carro A. Brawner against the Royal Indemnity Company. 
There was a judgment for défendant, and plaintifï brings error. Af- 
firmed. 

This was an action by the plsxiiitiff In error (herelnafter callcd tlie plaintifE), 
the benefleiary under a pollcy of accident insurance issued by tlie défendant 
in error (hereinafter called the défendant), originally In force for the term of 
one year ending September 21, 1914, which it was alleged was continued in 
force for 12 months ending September 21, 1915. Tlie plaintiff sought to re- 
cover the suni agreed by the policy to be paid in the event of the death of 
the insured, Franlï Eugène Brin.A-ner, if "caused solely and directly by violent 
external and accidentai means, excluding suicide or any attempt thereat, 
whether sane or insane." The déclaration alleged that on October 14, 1914, the 
death of the Insured was caused "by violent external and accidentai means, 
exclusive of ail other causes, to wit, the accidentai discharge of a loaded re- 
volver and the entry of a bail or buUet therefrom Into the haad of said 
Frank Eugène Brawner." For défenses to the suit the défendant set up that 
the insured came to his death by suicide, and that the policy sued on was not 
in force at the time of his death. The évidence showed that the insured was 
kllled by the discharge of a pistol. There was no eyewitness of the occurrence, 
which happened in the deceased's place of business in Pensacola at about 11:30 
in the morning. There was évidence having some tendency to prove that the 
discharge of the pistol may hâve been accidentai. Other évidence of cir- 
cumstances attending the discharge of the pistol fnrnished support for the 
conclusion that Brawner committed suicide. On a verdict for the défendant, 
a judgment in its favor was rendered. 

John P. Stokes, of Pensacola, Fia., and D. C. Campbell, of Jacksoli- 
ville. Fia., for plaintifï in error. 

A. C. Blount, Jr., of Pensacola, Fia., and Shepard Bryan, of Atlanta, 
Ga. (Bryan, Jordan & Middlebrooks, of Atlanta, Ga., and Blount, 
Blount & Carter, of Pensacola, Fia., on the brief), for défendant in 
error. 

Before WALKER and Bx\TTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge (after stating the facts as above). In 
December, 1913, the Pensacola State Bank, of which the insured was 
président, failed. This was foUowed by the failure of the Brawner- 
Riera Company and the Pensacola Investment Company, both of which 
were enterprises in which the insured was interested. In conséquence 
of disclosures which followed the failures, a criminal charge of embez- 
zlement was made against Brawner, on the trial of which he was ac- 
quitted. Another conséquence was that Brawner expressed appréhen- 
sion that he would be prosecuted for certain overdrafts made by the 
Brawner-Riera Company on the failed bank. The failures were aiso 
followed by the assertion by Mrs. Claudia B. Brawner, the widow of a 
deceased brother of Brawner, of a claim or demand that the latter 
settle with or reimburse her for $11,000 ($7,000 of which was insur- 
ance money collected after her husband's death), which had been de- 
posited to her crédit in the bank of which Brawner was président, and 
which, without the knowledge or authority of the depositor, was paid 
out on checks signed, "Claudia B. Brawner, per F. E. Brawner." Pri- 
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or to Brawner's death, he had not satisfied liis sister-iii-la\v or come to 
any settlement or understanding with her in regard to the daims she 
made against him. In tlie morning of the day of Brawner's death, she 
reached Pensacola, and, a few minutes before his death, stated to him 
over the téléphone that she had come for a final settlement, a final urî- 
derstanding, and that she would like very much to see him and talk 
with him, and asked him to come to her hôtel and see her. He replied 
that he would probably come at noontime. 

[1] Over objections made by the plaintiff, the court permitted a wit- 
ness for the défendant to state that Brawner, in a conversation with 
the witness in the spring or summer of 1914, said that "he had had so 
much trouble and he had been so hard pressed that it would hâve been 
better for him and his family if he could bave got out of this trouble 
some time before, when he was in better shape than he was at this 
time in a financial way" ; and permitted another witness to testify that 
Mr. Brawner, referring to the failure of the bank and the trouble and 
worry he had sufifered on that account, said he felt very blue over the 
situation, and, one morning in the bank just after its failure, told wit- 
ness he had gone to his desk once or twice and laid his hand on his re- 
volver. The defendant's counsel asked another witness the foUowing 
question : 

"Had you any conversation with Air. Brawner during the year previous to 
his death with référence to his business affalrs? Slnce the failure of the 
Pensacola State Bank?" 

The plaintifif objected to the admission of the testimony called for 
"unless connected up and brought down to the time propounded, and 
because the time inquired about is too remote." The objection was 
overruled, and the answer of the witness was : 

"I had conversations at varions times. I was his family iihyslcian, dated 
back prior to the failure of the bank, when this real estate question or 
slump — I can't tell you when this was, but it dated back beyond the time of 
the failure of the bank, and at varions times up to the time of his death. 
He seemed in thèse conversations to be worried a good deal. Llke a good 
many other people, he had real estate holdings bought on a hlgh market, and 
he could not get rid of them ; you ail know how that is. He did say some- 
thing about the failnre of the Pensacola State Bank, but I don't know the 
times. I didn't jot it down or kee]) a mémorandum of it. The resuit was 
that he was very melancholy, very much depressed, spoke of everything In 
a blue mood. ïhat was up to a short time before his death. I had a conver- 
sation with him out to his house In the summer or fall, and he told me he 
was very much depressed, felt very blue over business. ïhat was durlng the 
summer before his death." 

Exceptions were reserved to the rulings just mentioned.' 
We are not of opinion that those rulings were erroneous. The évi- 
dence was such as to furnish support for the conclusion that the dis- 
turbing and harassing effect upon Brawner of the situation in which 
he was placed in conséquence of the failure of the business enterprises 
in which he had been engaged continued up to the time of his death. 
Certainly, not the least troublesome feature of that situation was the 
assertion by Brawner's sister-in-law of her grievance because of the 
loss of her fortune, due to her misplaced confidence in him and in 
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the bank of which lie was président. Just before he came to his death 
he was confronted with the necessity of dealing at once with that 
grievance, and it may be inxcrred that he was much disturbed as to 
the probable outcome of his sister-in-law's visit. Her statement over 
the téléphone that she had corne for "a final settlement, a final under- 
standing," might well hâve been regarded by him as indicating a cul- 
mination of one of the troubles by which he was harassed, when, some 
time before, he indicated that he harbored the thought of self-destruc- 
tion. There can be no reasonable doubt about circumstantial évidence 
indicating suicide being strengthened by proof that there was a mo- 
tive for the deceased taking his own life and that he had manifested 
a purpose or inclination to do so. The fact that threats or intima- 
tions of suicide were made some time prior to the death in question 
does not make évidence of them inadmissible, when it is fairly in- 
ferable from circumstances disclosed that immediately prior to the 
death the deceased was subjected to a depressing influence which was 
the same as or similar to the one by which he was afl:ected when, not 
very long before, the incidents testified to occurred. As above stated, 
it was inferable from other évidence adduced in the instant case that 
the cause of the gloomy and despondent mood or state of mind, as 
to manifestations of which the witnesses referred to testified, had not 
ceased to exist at the time of Brawner's death. This being so, the 
conclusion is that those incidents are not to be regarded as being too 
far removed in point of time and séquence from his death to justify 
the considération of them in connection with other circumstances 
throwing light upon the question of his death being accidentai or sui- 
cidai. The évidence was admissible because of the light it was capable 
of shedding upon the motives or intentions of one whose death oc- 
curred under circumstances making it questionable whether it was due 
to accident or suicide. Sharland v. Washington Ufe Ins. Co., 101 
Fed. 206, 41 C. C. A. 307 ; Klein v. Knights and Ladies of Security, 
87 Wash. 179, 151 Pac. 241, L. R. A._1916B, 816 and note. 

[2] The plaintifif introduced in évidence a renewal certificate or 
receipt, dated August 15, 1914, signed by an officer of the défendant 
Company and countersigned by J. E. Daniels, who, on the date just 
stated, was an authorized agent of the défendant. This paper, after 
stating the number of the policy set out as an exhibit to the déclara- 
tion and the name of the insured, stated that : 

"lu considération of flfty aiid 00/100 dollars (.Î50.00) tlie above niimbered 
policy is, subject to ail Its term.s juid eondition.s, coiitinued in force for twelve 
months ending September 21st, 1915, at nooii (standard tliue)." 

J. E. Daniels was examined as a witness for the défendant. At the 
time of the trial he had ceased to be an agent of the défendant and 
was not then in any way connected with it. He stated that he mailed 
the renewal receipt in évidence to Brawner in the latter part of 
August or early in September, 1914, which was prior to the date when 
the defendant's liability under a previously issued renewal certificate 
or receipt expired. Over objections made in behalf of the plaintiff 
he was permitted to testify to the eft'ect that Brawner, after the re- 
newal receipt came into his possession, stated to the witness that he 
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was not able to pay the $50 it called for, and declined to renew tlie 
insurance; ihat on that occasion witness left the renewal receipt in 
Brawner's possession, witli a request that he consider further the mat- 
ter of renewing the insurance; but that Brawner never agreed to 
renew the insurance, and never paid or promised to pay the renewal 
premium. The objection to the competency of the witness to give this 
testimony was based upon the following Florida statute : 

"No person, In aiiy court, or liefore anj' officer acting judioially, sliall be 
excludpd from testifying as a witness by reasou of lils iutcrcst in the event 
of the action or pr(jcee(ling, or because he is a party thereto: Provided, 
however, that no pariy to such action or proceeding, nor any person intorcsted 
in the event thereof, nor any person from, througli or under whoni any such 
party, or interested person. dérives any interest or title, by assignuient or 
otherwise, shall be examined as a witness in regard to any transaction or com- 
munication bctwcen sucli witness and a person at tlie time of sucli examination 
deceased, insane or lunatie, against the exeeutor, or adniinistrator, lieii- ut ]a\\, 
next of kin, assignée, legatee, devisee or survivor of sncli deceased iicrson, 
or tlie assignée or committeo of siicli insane person or luniitic; but this ])ro- 
lilbltion sliall not extend to any transaction or communication as to which any 
such exécuter, administrator, heir at law, next of l^in, assignée, legatee, dev- 
isee, survlvor or committeeman shall be examined on his own tiehalf. or as 
to which the testimony of such deceased person or lunatie shall he giveu in 
évidence." Florida Gen. Stat., § 1505. 

It may be assumed, without being conceded, that the witness was "a 
person interested in the resuit" of the suit, within the meaning of the 
statute quoted, though he was not connected with the défendant at the 
time he gave his testimony, and though whatever interest he had was 
adverse to that of the party in behalf of which he testified. The stat- 
ute does not forbid an interested person testifying in regard to a 
transaction or communication between such witness and a person at 
the time of such examination deceased unless he is examined as a wit- 
ness "against the executor, or administrator, heir at law, next of kin, 
assignée, legatee, devisee or survivor of such deceased person." The 
claim made in behalf of the plaintifï is that she was a "survivor of such 
deceased person," within the meaning of those words as used in th-î 
statute. The connection in which the word "survivor" is there useJ, 
we think, makes it quite plain that it was intended to describe one who 
bas succeeded to rights or obligations which were and would bave re- 
mained those of the deceased person mentioned but for the latter's 
death. The plaintifï is not the "survivor" of the insured in such a 
sensé. The right she asserts by the suit is not one which the insured 
ever possessed. The death of the insured was necessary to bring it 
mto existence. It is a right which the contract alleged conferred on 
the plaintifï herself, not one which was vested in the deceased and 
which the plaintiff acquired by successorship from him. The statute 
did not bave the effect of making the witness incompétent to give the 
testimony objected to. According to that testimony, the renev/al re- 
ceipt was refused by the deceased, with the resuit that the continuance 
of the insurance which it was to évidence never became effective. 

[3, 4] At the request of the défendant the court gave to the jury 
the following charge: 
246 F.— 41 
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"The dellvery of the renewal premlum reeeipt or certificate in this case was 
merely an offer by the Insurance company to the Insured to enter into a new 
contract contlnuing for another year, from September 21, 1914, the insurance 
that was about to expire, and this ofCer raised in the insurance company no 
liability to indemnify the insured against accidents until it was accepted, and, 
if it was refused when tendered by the agent of tlic company, such refusai 
would be presumed to continue, and, unless the insured chaiiged his mind and 
decided to take it before the expiration of the policy, there would be no 
existing policy." 

What was stated in this charge is not open to criticisin, except pos- 
sibly the part of it which required a décision of the insured to con- 
tinue the insurance to be made before the expiration of the poHcy. 
The plaintiff could not hâve been prejudiced by that part of tlie in- 
struction, as there was no évidence tending to prove that Brawner 
changed his mind and decided to accept the renev.'al reeeipt or cer- 
tificate after the expiration of the insurance which was in force at the 
time the instrument came into his possession. 

Other questions presented for review are not such as to call for 
discussion. The concUision is that the record does not show the com- 
mission of any réversible error. 

The judgrnent is affirmed. 

EMERSON V. FISIIER et al. 

(Circuit Court of Appeals, Fir^t Circuit. Kovember 15, 1917. On Pétition 
for Rehearing, February 5, 1918.) 

No. 1270. 

1. BANKRxrPTCY <S=3,'?03(3) — .Pbooekdikg bt Trustée — Mismanagement of 

SuBsiDiARY Corporation — Evidence. 

Where the trustée 1n bankruptcy of an nllesed subsidiary corporation 
sought to recover damages for alleged mismanagement of the subsidiary 
corporation by tlie i)rincipal company, of which respondents were receiv- 
ers, évidence hcld Insulîicient to show mismanagement, tiiough goods of 
the alleged subsidiary company were sold at priées below the list priées 
to raise spot cash. 

2. Appeal and lîEROR ©=>1022(.3) — Review — Master's Finding Appboved by 

Court — Cokflicting Evidence. 

A finding of the master, upheld by the trial court, based on conflicting 
evidoneo, wlll not be disturbed on appeal. 

3. Corporations i®=:3401 — Oi-ficees — Authority. 

After the résignation of the treasurer of a debtor corporation, who 
had been applying its funds to payment of obligations due another cor- 
poration, the authority of such oflicer ceased, and wlth it any authority 
delegated to au offlcer of the creditor corporation to make such applica- 
tion by him of funds. 

4. Corporations ■S;=>426(12) — Officers — Acquiescexce — Knowledge. 

Where the président of a corporation dld not luiow that the treasurer 
before résignation had authorized an offlcer of another company to apply 
its funds, such api)Ucation cannot be upheld, on the ground that acquies- 
cence amounted to an adoi)tion of the practice. 

5. Corporations (g=>40G — Negotiable Instruments — TJnautiiobized Indoese- 

MENT by GfFICKR — i'IrFECT. 

The unauthorized indorsement by an offlcer of a creditor company of 
commercial paper belonging to the debtor company did not change 
title to the paper or to the proceeds. 

6. Bankruptcy (S=140(%) — Creditors — Possession or Property. 

Where a creditor company, without authority obtalned possession of 
funds belonging to a debtor corporation, such unauthorized possession of 
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funds did not, on bnnkriiptcy of the debtor Company, entitle the créditer 
Company to apply them to payinent of its ovvn claim to the préjudice of 
other creditors. 

Appeal from the District Court of the United States for the Dis- 
trict of ilassachusetts ; Frédéric Dodge, Judge. 

Bill by Rcnsselaer L. Curtis against the Walpole Tire & Rubber 
Company, upon whlch Robert C. Fislier and another were appointed 
receivers. Robert S. lîmerson, trustée in bankruptcy of the Consum- 
ers' Rubber Company, presented a claim. From the decree dismissing 
the claim for damages for mismanagement, and for an équitable lien 
on a sum of money, claimant appeals. Decree affirmed as to a dis- 
missal of claim for damages for mismanagement, and reversed in so 
far as it dismissed the claim for an équitable lien, being afifirmed in 
other respects. 

George H. Huddy, Jr., of Providence, R. I. (Mumford, Huddy & 
Emerson, of Providence, R. L, on the brief), for appellant. 

Lee M. Friedman, of Boston, Mass. (Swift, Friedman & Atherton, 
of Boston, Mass., on the brief), for appellees. 

Before BINGHAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. This is an appeal by Robert S. Emerson, 
trustée in bankruptcy of the Consumers' Rubber Company, a Rhode 
Island corporation, from a decree of the District Court confirming a 
master's report and disallowing two claims against the Walpole Tire 
& Rubber Company. 

The first claim was for damages for mismanagement, and involved 
two disputed questions of fact: 

A. Whether the Walpole Company had assumed control and fuU 
management of the afîairs of the Consumers' Rubber Company as its 
subsidiary. 

B. Whether the Walpole Company had mismanaged the affairs of 
the Consumers' Rubber Company to its great financial loss. 

Upon both thèse contentions of fact the master and the District 
Court found against the appellant. 

The second claim is for an équitable lien upon a balance of funds 
alleged to hâve been wrongfully taken from the Consumers' Rubber 
Company and to be now in the hands of the receiver of the Walpole 
Company. This claim was disallowed by both master and District 
Court upon grounds that involve questions of both fact and law. 

[ 1 ] The case is not f ree from doubt, and is complicated by the fact 
that the same individuals were in active management of both the Con- 
sumers' Company and the Walpole Company, and were not managing 
either company solely in its own interest, nor solely for their joint in- 
terests, but were acting also in the interest of the Atlantic National 
Bank in a plan for the organization and financing of the présent Con- 
sumers' Rubber Company, which succeeded a former and deeply in- 
solvent Consumers' Rubber Company, of which the Atlantic National 
Bank was a large creditor. 

The claim for damages through mismanagement is to the amount 
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of $54,721.66, resulting from so-called sacrifice sales of the great bulk 
of manufactured goods — rubber shoes, etc. — of the Consumers' Com- 
pany, and from large discounts on goods already sold, ail of which 
were made to secure spot cash. It is also urged that thèse sales in 
bulk were not only an unreasonable sacrifice for the purpose of se- 
curing cash, but were made in pursuance of a plan to close out the 
shoe manufacturing business of the Consumers' Company, and to de- 
velop in its place a wire department, to be operated in connection 
with the Walpole Company's production of wire tape. 

We think that the évidence shows a business situation which jus- 
tified a considérable lowering of priées because of an overstock of 
goods and a weak market. There was a pressing demand for funds 
to meet the obligations of the Consumers' Company, and it does not 
appear that moneys were available from any other source to meet its 
obligations and carry on its business. To what extent it was neces- 
sary or advisable to reduce priées in order to move the goods and 
procure immédiate funds was a matter of business judgment. The 
District Court was not satisfied upon the évidence that better priées 
could bave been obtained at any time before the bankruptcy of the 
Consumers' Company, and approved the master's finding to that efïect. 

We find in tlae record no évidence that the Walpole Company 
had bound itself to advance moneys to the Consumers' Company in 
order to carry it. Even if we should find, contrary to the décision of 
the District Court, that the Walpole Company had assumed control 
and management of the Consumers' Company, it would not follow 
that it was under obligation to advance it moneys or do more than 
procure for it such crédit as the Consumers' Company was entitled 
to upon its own assets ; nor would it follow that the Walpole Company 
was debarred from applying those assets to reimburse itself for ad- 
vances and for merchandise sold to the Consumers' Company. 

The failure of the Consumers' Company to meet its obligations 
would probably bave led to forced sales at priées much below list 
priées. The appellant computes its claim of damages by subtracting 
from list priées the actual prices obtained. It cannot be assumed, 
however, that list prices of an overstock of goods on hand fairly rep- 
resented the true value of the goods to the Consumers' Company at 
the time of sale. 

The master, in passing upon the question of mismanagement, prop- 
erly took into account the fact that the Consumers' Company was 
greatly in need of funds, and that, in case of an involuntary and forced 
sale of goods to meet liabilities to creditors, it was to be expected 
that there would be a large réduction from list prices. A voluntary 
sale of goods for about two-thirds of the list prices, in order to obviate 
a forced and involuntary sale, is not so clearly an act of mismanage- 
ment as to justify a reversai of the findings of the master and of 
the District Court upon this question, or to lead us to the conclusion 
that the sale was made in bad faith, or in total disregard of the rights 
of the Consumers' Company. 

It was found by the District Court that the proceeds of the sales 
were used to pay oflf the obligations of the Consumers' Company, and 
that no part of them went to the Walpole Company, except in payment 
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of what was due it from the Consumers' Company, and that only a 
small part of it was used in discharging obligations of the latter 
class. 

That the Walpole Company received from thèse sales any payments 
to which it was not legally entitled is net made to appear. 

It is suggested in appellant's snppiemental brief that as a resuit of 
thèse sales the Walpole Company was paid while other creditors went 
unsatisfied ; but no question of préférences through the application of 
the proceeds of thèse sales seems now open on this record. 

It is doubtless the fact that the sales were made with regard to the 
interests of the Walpole Company and of the Atlantic Bank, as well 
as of the Censumers' Company, and we appreciate the force of the ar- 
gument that the interests of the Consumers' Company were not as care- 
fuUy protected as if it had been independently represented. On 
the other hand, the plan of reorganization of the Consumers' Com- 
pany contemplated a close relation between the two companies, and 
reliance upon the facilities and resources of the Walpole Company 
in order to pull out of hopeless insolvency the affairs of an old and 
unsuccessful business. 

The Walpole Company, whether with or without lawful authority, 
was being used as the backer and chief reliance of the Consumers' 
Company, and the fînancial embarrassment of the backer meant also 
the further embarrassment of the Consumers' Company. Whether 
the relation between the two companies was that of principal and sub- 
sidiary, or of backer and borrower, it was necessary in the common 
interest for those in management of both to take care of the Wal- 
pole Company as well as of the Consumers' Company. If the Wal- 
pole Company had cramped itself by its large advances or crédits to 
the Consumers' Company — advances which it had not legally bound 
itself to make — it cannot be said that it was clearly unreasonable to 
require payments of sums due on open account, even at the expense 
of a considérable sacrifice of expected profits on manufactured goods 
or of actual values of a large stock of manufactured goods which 
could not be moved in ordinary course of business. 

Upon the whole we find no sufficient reason for disagreeing with the 
décision of the District Court disallowing the claim for damages for 
mismanagement. 

This renders it unnecessary to consider the many assignments of er- 
ror relating to the contention that the Walpole Company had be- 
come a majority stock owner in the Consumers' Company, and as such 
had assumed fui! control and management of its afïairs as a subsid- 
iary. 

A considérable part of the opinion of the District Court relates to 
this subject. 

It was found that the action of the Rhode Island court in respect 
to the reorganization proceedings was induced by représentations not 
in accordance with the facts ; that the responsibihty for inducing that 
court to so act must rest upon the présent plaintiff, Emerson, and Gard- 
ner; and that their attempt to justify their représentations concerning 
the Walpole Company's connection with the plan of reorganization 
submitted by them to court was without success. 
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In reachmg the conclusion that the Walpole Company never be- 
came a party to the reorg-anization scheme approved by the Rhode 
Island court, and never became the owner of a majority of the com- 
mon stock of the Consumers' Company, or responsible for the action of 
Baldwin and Gleason, the District Court apparently was of the opinion 
that upon the part of Emerson, Gardner, Baldwin, and perhaps others, 
there was a lack of good faith and of full disclosure to the directors 
of the Walpole Company of the reorganization scheme. 

In regard to an issue of 200 shares of stock of the Consumers' Com- 
pany in certificates of 50 shares each to Baldwin, Gleason, Dunbar, 
and Gardner, the District Court expressed the opinion that this 
amounted to a f raud upon the Consumers' Company, sincQ it had not 
authorized it. 

Although there was no formai action of the board of directors of 
the Walpole Company assenting to the reorganization plan, there is a 
strong argument for the contention that there was informai assent 
to the plan. The publicity of the proceedings in the Rhode Island 
court, and the subséquent long-continued transaction of the business 
of the Consumers' Company and the keeping of its books by the Wal- 
pole Company's employés at the office of the Walpole Company, the • 
inclusion of the Consumers' Company, in a report of the condition of 
subsidiaries made to a directors' meeting of the Walpole Company, 
and a large number of acts donc apparently in pursuance of the reor- 
ganization plan, seem to be inconsistent with a finding that there 
was a dishonest intention to conceal or misrepresent the relation be- 
tween the companies as understood by the promoters of the reorgan- 
ization plan, 

It must be noticed that though in the plan the Walpole Company 
was expected to arrange to finance the new Consumers' Rubber Com- 
pany, and to give it the benefit of the Walpole's buying and selling 
facilities, it was not required to bind itself to advance new capital to 
the company, or to do more than give it the services of its office 
force, and possibly to pay a sum sufficient to pay a dividend of 17 per 
cent, to non-assenting creditors of the old company, who chose to ac- 
cept this dividend rather than join with the majority of creditors in 
taking preferred stock in the reorganized company. 

We cannot agrée that the contention by the plaintif!', Emerson, that 
the Walpole Company had fully assented to the reorganization plan, 
and acted with full understanding in accordance thcrewith, is made 
otherwise than in good faith. The proofs that the Consumers' Com- 
pany was treated as a subsidiary of the Walpole Company are numer- 
ous and strong enough, at least to négative any lack of good faith in 
the plaintiff's Contention that the Walpole Company had in fact as- 
sumed such full management of the Consumers' Company as to be- 
come responsible for its mismanagement, in case mismanagement 
were proved. Upon this view of the case the question of good faith 
in the transfer of the 200 shares of stock was a question between the 
Walpole Company and the transfei^ees, rather than between thcm and 
the Consumers' Company; and upon the record we do not find suffi- 
cient reason for imputing to those who made the transfer an in- 
tention to defraud the Consumers' Company of shares of its common 
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stock. Whether there was an unanthorized appropriation of stock 
to which under the reorganization plan, the Walpole Company would 
hâve been entitled, is a question that was not in issue, and there ap- 
pears to be no sufficient reason for a finding of bad faitli in respect 
to that transaction. 

[2] But as we hâve found insufficient évidence of mismanagement, 
which disposes of the claim for damages, and as the évidence bearing 
upon the question whether the Walpole Company accepted the posi- 
tion of majority stockholder of the Consumers' Company, and assumed 
its management, was doubtful and conflicting, rather than clear and 
convincing, and the master and District Court both found that the Wal- 
pole Company did not accept such position and assume such manage- 
ment, we do not feel justified in reversing the finding. 

[3] As we accept the décision of the District Court that during the 
period when Baldwin was treasurer and manager of both companies, 
and when, as appellee's brief states, the financial aflfairs of both cor- 
porations were controlled by Baldwin, the Consumers' Company was 
independently managed, so that its relation to the Walpole Company 
was merely that of debtor, and so that Baldwin, as treasurer of the Con- 
sumers' Company, had authority to apply its funds in payment of its 
obligations to the Walpole Company, this décision must be given due 
effect upon considération of the second claim for an équitable lien. 

The plaintiff claims a lien upon funds now in the hands of the re- 
ceiver of the Walpole Company, amounting to $18,560, as wrongfully 
taken from the Consumers' Company by the Walpole Company. 
Whether the receiver of the Walpole Company has funds in his hands 
which belong to the trustée in bankruptcy of the Consumers' Company, 
representing its gênerai creditors, is not merely a question of a set- 
tlement of accounts between the twoi companies. It is rather a ques- 
tion of the right of the Walpole Company to take for itself assets of 
the Consumers' Company and apply them towards the extinguishment 
of its claim, and of the right of the référée in bankruptcy tO' receive this 
fund for the gênerai benefit of creditors, including the Walpole Com- 
pany. 

The plaintiiï contends that the right of the Walpole Company to this 
fund is no greater than that of other creditors, and that it is entitled 
only to its pro rata share on an equality with other creditors. 

Upon the failure of the Atlantic National Bank, April 14, 1913, Bald- 
win took ail the checks and funds of the Consumers' Company and in- 
dorsed them to the Walpole Company. A large part of this was ex- 
pended for the benefit of the Consumers' Company. Between the fail- 
ure of the Atlantic Bank on April 14, 1913, and the bankruptcy of the 
Consumers' Company on July 31, 1913, the funds of the Consumers' 
Company so taken amounted to $116,572.15. So long as Baldwin con- 
tinued to be the treasurer of the Consumers' Company and to apply 
its funds to meet its obligations to the Walpole Company, it is possi- 
ble to regard this application of funds as the voluntary act of the Con- 
sumers' Company, and not as a wrongful appropriation by the Walpole 
Company. 

A fact of great importance upon this question of équitable lien, how- 
ever, is that upon july 10, 1913, Baldwin resigned as treasurer of the 
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Consumers' Company, and thereafter was wholly without aiithority to 
direct the application of funds coming in to the Consumers' Company 
to the réduction of the open account with the Walpole Company, or to 
the payment of any of its creditors. 

It appears that after Baldwin's résignation, Bunker, an assistant 
treasurer and director of the Walpole Company, continued to indorse 
the paper belonging to the Consumers' Company, and thereby took 
Consumers' funds to the amount of $13,919.16. The District Court 
disposed of this question by holding that Bunker did so under Bald- 
win's instructions, and that his acts are to be regarded as if donc by 
Baldwin or Gleason, and as permitted by acquiescence of the Consum- 
ers' other officers, whoever they may hâve been at that time. 

With this we are unable to agrée. Baldwin's authority, and with it 
any delegated authority, ceased upon his résignation. 

A notice for a stockholder's meeting of the Consumers' Company 
upon July 15, 1913, was issued under date of July 3, 1913. At the 
meeting on July 15, 1913, which, though five days later than Baldwin's 
résignation, was for considération of matters of which notice was given 
seven days before his résignation, a heated discussion occurred over 
Baldwin's taking over the accounts of the Consumers' Company after 
the failure of the Atlantic Bank, as well as over his conduct in selling 
eut the stock of goods at a large sacrifice. 

[4] That Gleason, the président of the Consumers' Company, and 
a vice président and director of the Walpole Company, and who had 
oversight of the Consumers' Company's manuf acturing, was authorized 
to succeed Baldwin in authority as financial manager, or that he did in 
fact assume to authorize Bunker to succeed Baldwin and to continue 
to direct the application of the Consumers' Company's funds, does not 
appear. On the contrary, Gleason testified that he had nothing to do 
with the financial end of the business of either the Walpole Company 
or the Consumers' Company, and also said: "I don't worry about the 
financial part. I was concerned in the manufacturing. Baldwin was 
to take care of the financial end." Also that he did not know of the 
détails of the Walpole Company taking the Consumers' funds after 
the failure of the Atlantic Bank ; that he knew Baldwin had some lit- 
tle financing to do, but just how it was done he did not know; that 
he did not know whether the Walpole was taking Consumers' funds, 
or vice versa. From a reading of his entire testimony, it appears tnai 
he had so little knowledge of Baldwin's methods that his failure to in- 
tervene after Baldwin's résignation cannot be regarded as amounting to 
an adoption or authorization of a continuation of Baldwin's methods 
by Bunker. 

It was found by the District Court that it was no doubt true that 
the disposition made of the Consumers' funds after April 14, 1913, 
was unjustified by the by-laws of the company. Gleason's évidence is 
inconsistent with the finding that it was directed or authorized by him. 
Acquiescence implies knowledge (Pence v. Langdon, 99 U. S. 578, 581, 
25 L,. Ed. 420), and Gleason testified that he did not hâve knowledge. 

Bunker testified that he had never been an officer nor assistant treas- 
urer of the Consumers' Company, nor on its pay roll ; that indorse- 
ments were placed on Consumers' checks by Baldwin's direction. That 
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he was otherwise authorized or directed, or that any officers of the Con- 
sumcrs' Company had such knowledge of his acts that noninterference 
after Baldwin's résignation amounted to acquiescence, is not shown. 

[5, 6] While we think that the plaintiff's characterization of thèse 
indorsements of the Consumers' Company's paper as "Bunker's forged 
indorsements" is not justified, it is proper to say that they were un- 
authorized and did not change the title to the paper so indorsed, nor 
to its proceeds. We are of the opinion that the plaintiff has proved 
that the proceeds of the paper thus indorsed, without authority, by 
Bunker ta the Walpole Company were deposited in the name of the 
Walpole Company in the Industrial Trust Company of Providence, 
and that they came into the hands of the receiver of the Walpole Com- 
pany. As the title to this paper was not changed by the unauthorized 
indorsements, so the title to the proceeds was not changed. The Wal- 
pole Company, after Baldwin's résignation, was without authority, ex- 
press or implied, to apply thèse funds, and merely as a creditor had no 
right in thèse funds which was greater than the right of other creditors 
now represented by the plaintiff as trustée in bankruptcy. The mère 
unauthorized possession of the funds gave the Walpole Company no 
right to apply them to the payment of its own claims to the préjudice 
of other creditors. 

The decree of the District Court, in so far as it dismisses the plain- 
tiff's claim for damages for mismanagement and holds that the Walpole 
Company did not accept the position of majority stockholder of the 
Consumers' Company and assume its management, is affirmed; but in 
so far as it dismisses the plaintiff's claim for an équitable lien upon 
the sum of $13,919.16, the proceeds of paper indorsed in the name of 
Consumers' Rubber Company by Fay L. Bunker, after July 10, 1913, is 
reversed. In other respects the decree is affiirmed, and the case will 
be remanded to that court for further proceedings consistent with this 
opinion. The appellant recovers costs of appeal. 

On Pétition for Rehearing. 

PER CURIAM. The pétition for a rehearing sets forth nothing 
that we had not fully considered. The opinion points out that the ques- 
tion whether the receiver of the Walpole Company has funds belong- 
ing to the trustée in bankruptcy of the Consumers' Company is a ques- 
tion not of settlement of accounts between the two companies, but of 
the right to spécifie assets ; the proceeds of paper indorsed by Bunker, 
who never in any sensé was the employé of the Consumers' Company, 
either before or after Baldwin's résignation. That Baldwin, before his 
résignation, used Bunker as his personal assistant, and directed him to 
perform certain of Baldwin's duties as treasurer of the Consumers' 
Company, did not make Bunker the agent of the Consumers' Company 
or vest him with any authority which held over after Bunker's résigna- 
tion. 

As a large part of the testimony relating to the claim for damages re- 
lated also to the question of the gênerai relations between the compa- 
nies, and thus to the question of an équitable lien, it seems proper in the 
présent case to follow the usual rule and award costs to the prevailing 
party, even though he docs not wholly prevail. 

Pétition for rehearing denied. 
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NORFOLK COUNTY WATEE CD. v. CITY OF NOBFOUv et al. 

(Circuit Court of Appeals, Fourth Circuit. October 8, 1917.) 

No. 1540. 

1. CONSTITUTIONAL LAW (©=211 — KquAL PROTECTION OF LAWS — LEOISI^ATION 

Affecting Water Compaxy. 

A water company, given by its charter no exclusive riglit in the terri- 
tory where it opérâtes, takes its cUarter and develops its business sub- 
ject to the risk that competitors niay be i)ermitted to enter the sarae fleld ; 
and a state law which autliorlzes a city to do so, although it prohibits 
the city frora extending its systein in aiiother direction into territory in 
whieh other companies are operatlng, is not for that reasoii unconstitu- 
tional, as denying the company the equal protec-tioii of the laws. 

2. Constitutional Law ©='211^EquaI/ l'KCiEerioJ; of Laws — Natube of 

DlSCBIMlNATION l'iîOIlIIilTED. 

The mère fact tliat it résulta in ineguality is not euough to Invalidate a 
State law ; but the Ineyuality forbldden is that which results from ar- 
bitrary imposition of burdens upon one which are not iniposed upon others 
In substantlally the same situation. 

3. Constitutional Law (©==48 — Equal Photection of Laws — I'resumption 

IN Favob of Statute. 

The presumptiou lu favor of the constitutionality of a statute embraces 
presuraption that the Législature Intended to le just and to promote the 
publie welfare, and that It investigated and found sonie reasonable basis 
of distinction and classification, warrantllig an apparently unequal bur- 
den Imposed or unequal exemption allowed by the statute, and in the 
absence of facts clearly showing the distinction to be arbitrary the statute 
will be sustained by the courts. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmimd Waddill, Jr., Judge. 

Suit in equity by the Norfolk County Water Company against the 
City of Norfolk and T. S. Purdie, William M. Hannan, and S. S. Not- 
tingham, members of the Board of Control of said City. Decree for 
défendants, and complainant appeals. Affirmed. 

Luther B. Way, of Norfolk, Va. (Pender, Way & Foreman, of Nor- 
folk, Va., on the brief), for appellant. 

George Pilcher, of Norfolk, Va., for appellees. 

Before PRITCPIARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

WOODS, Circuit Judge. The foundation of the bill filed by the 
Norfolk County Water Company on June 15, 1917, is the allégation 
that a statute of Virginia of 1916 so afl'ected the interests of the com- 
plainant so as to deprive it of the equal protection of the laws of the 
State. The Disti\'ct Court refused to grant the temporary injunction 
asked by the complainant, and on motion of the défendant dismissed 
the bill, on the ground that it stated no cause of action. 

The case presented may be thus summarized : The complainant, 
Norfolk County Water Company, was organized as a corporation in 
1900, and began to supply water to the inhabitants of Norfolk county 

(S:;:3por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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near the city of Norfolk. In 1902 a portion of the territory served by 
the complainant was annexée! to the city as the Seventh ward, and in 
191 1 other portions were annexed as the Ninth and Tenth wards. As 
a conséquence the city became a competitor of the complainant in fur- 
nishing water to the inhabitants of the annexed territory. In 1907 the 
complainant enlarged its plant, and acquired from individuals and f rom 
the county valuable property and franchises. Prior to the year 1912 
the statutes of Virginia prohibited altogether the city of Norfolk from 
selling water outside of its corporate limits. In that year an act was 
passed (Laws 1912, c. 102) empowering the city to contract for fur- 
nishing water, gas, and electricity, "either within or without the city 
limits." The statute contained the proviso : 

"That in no event sliall such contracts be made icith individuals or corpora- 
tions (excvpt tvater coinpanics) for the dcUverij of ivatcr at pointa without the 
city where the mains laid or to he laid are paralleled by the mains of any wa- 
ter Company; nor shall such contracts be made for tlie delivery of water with- 
in the city of Portsmouth, or, on the west side of the Elisabeth river, within 
tliree miles of the corporate limits thereof, except by virtue of power derlved 
by law from the acquisition cf the property of any water Company doing busi- 
ness in said city." 

This law, including the proviso, was re-enacted by the act of 1914 
(Laws 1914, c. 88) amending the charter of the city. In 1916 (Laws 
1916, c. 229) the act was amended by striking out the words italicized 
above, making the proviso read : 

"That in no evcnt ghall such contracts be made for the delivery of water 
within the city of Portsmouth, or, on the west side of Elizaheth river, within 
three miles of the corporate limits thereof, except by virtue of powers derlved 
by law from the acquisition of the property of any water company doing busi- 
ne.ss in said city." 

The change resulted, it is alleged, in serions disadvantage to the 
complainant in this way : The statutes in force prior to the act of 1916 
prohibited the city of Norfolk from competing with any water com- 
pany, including the complainant, outside its own limits, thus placing 
the several water companies in the vicinity on an equality. By the act 
of 1916 the city of Norfolk was empowered to run its mains and sell 
water in any of the territory on the east side of Elizabeth river. Great 
injury will resuit to the complainant operating in that territory from 
the city's compétition, without compensation by condemnation and 
purchase, or otherwise; whereas, the water companies occupying and 
serving the territory on the west side of the river, including the city of 
Portsmouth, are protected froin the compétition of the city of Norfolk, 
since it can operate in that territory only on condition of acquiring the 
property of those companies. The question is whether this discrimina- 
tion deprives the complainant of the equal protection of the laws. 

[1] The charter of the complainant conferred no exclusive right to 
the business of laying mains and selling water in the territory where it 
opérâtes ; theref ore it must be held to hâve taken its charter and de- 
veloped its business in the face of the risk that the General Assembly 
might at any time authorize, by charter or otherwise, either a municipal 
corporation or another private public service corporation to enter that 
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territory in compétition with it. The Législature in effect did this 
when it enlarged the corporate limits of the city of Norfolk, thus au- 
thorizing the city to extend its water System, so as to compete with the 
complainants. The fact that another water company was operating in 
territory not annexed, and therefore was not brougiit into compétition 
with the city, would furnish no basis for a claim that the complainant 
had been denied the equal protection of the laws, within the meaning 
of the Fourteenth Amendment. The extension of the corporate limits, 
with the résultant disadvantage to the complainant, did not impose any 
burden upon the complainant f rom which another in like situation was 
exempted. It was merely the exercise by the législative power of its 
right to extend the corporate limits of a city, to which the advantages 
and disadvantages falling to corporations and individuals are necessary 
incidents. 

[2] But it is argued that the history of the législation and the terms 
of the act of 1916 show that it was not only the effect, but the purpose, 
of the act of 1916 to discriminate against the complainant, by allowing 
the city to compete with it, while protecting from the city's compéti- 
tion water companies in precisely the same situation doing business on 
the west side of Elizabeth river. The mère fact that it results in in- 
equality is not enough to invalidate a state law. The inequality for- 
bidden is that which results from arbitrary imposition of burdens 
upon one which are not imposed upon others in substantially the same 
situation. St. Louis, etc., Co. v. Kansas City, 241 U. S. 419, 430, 36 
Sup. Ct. 647, 60 L. Ed. 1072. 

"Equal protection is denied when upon one of two parties engaged in the 
same klnd of business and uudcr the same conditions burdens are cast whicli 
are not cast upon the other." Cotting v. Kansas City Stock Yards, 183 U. S. 
79, 112, 22 Sup. Ct. 30, 40 L. Ed. 92. 

[3] The presumption in favor of the constitutionality of a statute 
embraces presumption that the Législature intended to be just and to 
promote the public welfare, and that it investigated and found some 
reasonable basis of distinction and classification warranting the appar- 
ently unequal burden imposed or unequal exemption allowed by the 
statute. The strength of thèse presumptions is growing in judicial 
conception. The difficulty is in the application of thèse gênerai rules 
for determining the limit of the protection of the Fourteenth Amend- 
ment. Two late cases are illustrative of discriminations that fall with- 
out and within the protection of the Constitution. The state may 
create tax districts and apportion the burdens of taxation, though 
unequal, without violation of the Fourteenth Amendment, unless the 
apportionment is palpably arbitrary and a plain abuse. Houck v. 
Little River Drainage District, 239 U. S. 254, 36 Sup. Ct. 58, 60 L- Ed. 
266. But a scheme of taxation which subjects without reason owners 
of property having greater depth than that adjoining to greater and 
disproportionate taxation is unconstitutional. Gast Realty, etc., Co. 
v. Schneider, etc., Co., 240 U. S. 55, 36 Sup. Ct. 254, 255, 60 L. Ed. 
523. 

It cannot be said that the statutory distinction was arbitrary, in al- 
lowing the city of Norfolk to extend its water System on the Norfolk 
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side of the Elizabeth river, with the incidental unrestricted compétition 
with the complainant, wliile burdening such extension to the Ports- 
mouth side within three miles of the city of Norfolk with the condition 
that it should acquire the property of the water companies operating 
in that territory. Evidently the prohibition against the city of Nor- 
folk operating on the Portsmouth side might hâve been absolute, and the 
complainant would hâve had no standing to object. In gênerai, the 
power to grant or prohibit absolutely implies the validity of any con- 
dition in the grant or prohibition. 

The terms of the contract of the city of Portsmouth with the water 
companies by which it is served do not appear. That contract may be 
80 advantageous to the city of Portsmouth that to allow the city of 
Norfolk to compete with the water companies serving the city of 
Portsmouth would impair their efficiency, and thus their ability to serve 
the city of Portsmouth and its inhabitants. Many other conditions may 
be thought of making it entirely reasonable that the Législature, in the 
public interests, should allow the city of Norfolk to furnish water to 
the territory which the Législature regarded contiguous to it, in con- 
nection with its service to its new docks, without condition, and to 
forbid it altogether to extend its mains into the territory on the Ports- 
mouth side of Elizabeth river, or to put such burdens upon it as would 
tend to prevent its entrance upon the territory contiguous to Ports- 
mouth. 

Affirmed. 



MOODY-HORMANN-BOELHAUWE v. CLINTON WIRE CLOTH CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. November 28, 1917.) 

No. 3154. 

1. Bakkruptcy <S=3S1(1) — Adjudication — Pétition. 

tJnder Bîuikruptcy Act .Tuly 1, 1808, c. .541, § .•?, subd. a (4), 30 Stat. 546, 
as ameiidid liy Act Feli. 5, VMH, c. 487, § 2, H2 Stat. 707 (Comp. St. 1016, 
§ 9587), declariiis that a scueral assi^'imieiit for beii(>flt of creditors sliall 
be an act of bankinptcy, a ))(-titiou for tlie adjudication of one as a 
"bankrnpt on tlie firround of a général assignaient for creditors need not 
allef;e the assignor's insolvency. 

2. BANKBUPTcy «ss^CO — AcTS OF Bankkuptcy — Genekal Assignment for 

Creditors. 

Under Rev. St. Tex. 1011, art. 1205, declaring that a corporation is 
dissolvcd where fonr-flfths in interest of ail of the stock outstanding sliall 
vote in favor of a dissolution ; article 1206, declaring that upon disso- 
lution of any corporation, uiiless a recelver is appoiiitcd by soine court, 
the président and directors and manager of the corporation at the tiuie of 
its dissolution, by whatever nanie they may be known in law, shall be 
trustées for the creditors and stockholders, with full power to settle the 
corporate affalrs, collect the outstanding dobts, and divide the uioneys 
and other property among the stockholders, after paying the debts due 
and owing by such corporation at the time of its dissolution, as far as 
such moiiey and property will enable them, and to this end they may, in 
the naine of such corporation, sell, convey, and transfer ail real and 
Personal property belongiug to the corporation, collect ail dcbts, compro- 
mise controversies, etc. ; and article 1207, declaring that such trustées shall 

Ê=aFor other cases see same topic & KBY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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be severally responslble to the credltors and stockholders of the Com- 
pany— a Texas corporation was dissolved by vote of the stockholders, the 
directors being named as trustées to llquldate the affairs of such corpora- 
tion. Held that, though the dissolution and transfer of corporate property 
to the directors was effected through the agency of the stockholders, yet 
it was a transfer by the corporation of ail of its property. In the nature 
of an assignment for the beueflt of creditors, and amounted to an act 
of bankruptcy withln Bankruptcy Act, § 3, subd. a (4), as amended by Act 
Feb. 5, 1903, c. 487, § 2. 

3. Bankruptcy ©=467 — Appeax — Peesons Entitled to Allège Eeror. 

A Texas corporation having been dissolved by a vote of stockholders, 
and its property pursuant to statute transferred to the directors as 
trustées, its creditors flled against It a pétition in Involuntary bankruptcy. 
The directors deniurred to the pétition, and, demurrer being overruled, the 
corporation was adjudicated a bankrupt, despite its answer applylng for 
jury trial. The directors alone appealed, and they asslgned as error that, 
having duly demanded a .1ury trial, and an order having been duly en- 
tered allowing a trial by jury, and the directors having flled aîi answer 
denying the allégations of the pétition, the court erred in rendering a 
decree on demurrer adjudicating the corporation bankrupt. Beld, that 
as the record did not show that the directors flled any pleading to the 
pétition, other than the demurrer, though showing that the corporation 
flled an answer to the pétition, denying its allégations, and demanding 
a jury trial, the directors cannot, the corporation not objectlng, com- 
plalE of the manner in which the court disposed of the Issue of fact 
raised. 

4. Bankruptcy ®=G0 — Acts of Bankbuptcy — "General Assignment" fob 

Creditors. 

A "gênerai assignment," within the meaning of Bankruptcy Act, § 3, 
subd. a (4), as amended by Act Feb. 5, ISO."?, c. 487, § 2, providing that 
the maklng of a gênerai assignment for the beneflt of creditors shall 
constitute un act of banliruptcy, embraces any act by the alleged bank- 
rupt having the effect of a conveyance of ail its property and an appro- 
priation of it to raise funds to pay its debts, share and share alike. 

[FA. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, General Assignment.] 

Appeal from the District Court of the United States for the Western 
District of Texas; Duval West, Judge. 

In the matter of the bankruptcy of Moody-Hormann-Boelhauwe, a 
corporation. On pétition of the CHnton Wire Cloth Company and 
others, after the demurrer of W. C. Moody, Karl E. Hormann, and 
Charles T. Boelhauwe was overruled, Moody-Hormann-Boelhauwe, a 
corporation, after jury trial, was adjudicated a bankrupt, and the indi- 
vidual défendants appeal. Affirmed. 

The pétition of creditors of Moody-Hormann-Boelhauwe, a corporation 
organized under the laws of the state of Texas, to bave that corporation ad- 
judged bankrupt, alleged that "the sald alleged bankrupt made a gênerai as- 
signment for the beneflt of its creditors, said assignment having beén made, as 
petitiouers are informed, during the latter part of Juue or early part of July, 
1916, the nature of sald assignment being that prier to the Ist day of June, 
1916, said alleged bankrupt had become insolveut, and had ceased to be a 
going concern, and steps were taken looklng to a dissolution of said cor- 
poration and the liquidation of its affairs, and that thereafter a meeting of 
the stockholders of said corporation was duly held in accordance with law, 
and by unanimous vote of the stockholders of said alleged bankrupt it was 
decided that said corporation should be dissolved, and that ail of its affairs 

^saFoi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes, 
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should be liqiiidated, and that the dlrectors of the company, to wit, W. C. 
Moody, Karl E. Ilormann, and Charles T. Boelhauwe, were named as trustées 
to liquldate the affairs of said alleged bankrupt, and that they are still 
acting, or attempting to act, In such capacity, and that immediately there- 
after sald trustées aforementjoned did flle In the office of the secretary of 
State of the state of Texas such documents required by law for the dissolution 
of the alleged bankrupt, and that thereupon sald W. C. Moody, Karl E. Hor- 
mann, and Charles T. Boelhauwe became the trustées of the creditors and 
stockholders of sald alleged bankrupt; and petltloners allège that the effect 
of said proceedings and the transfer of the assets of said alleged bankrupt 
to said above-mentioned parties as trustées, with power vested In them to 
settle the affiiirs of the sald alleged bankrupt, collect its outstandlng debts, 
divide the luoneys thereof, etc., was virtually a gênerai assignment for the 
benefit of the creditors of the alleged bankrupt." W. 0. Moody, Karl B. Hor- 
mann, and Charles T. Boelhauwe demurred to the pétition, on the ground 
that "the same shows on its face that the alleged act of bankruptcy is not an 
act of bankruptcy under the law." Tliis demurrer was' overruled, and the 
corporation was ad.1udged banlcrupt. The record does not show that the de- 
murrants pleaded to the pétition after their demurrer was overruled. The 
îndividuals who interijosed the demurrer appealed from the above-mentioned 
decree. 

Don A. Bliss, of San Antonio, Tex., for appellants, 
H. M. Aubrey, of San Antonio, Tex. (Schlesinger & Schlesinger, of 
San Antonio, Tex., on the brief), for appellee. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge (after stating the facts as above). [1] 
The Texas statute provides that "a corporation is dissolved * * * 
where four-fifths in interest of ail the stock outstanding shall vote in 
f avor of a dissolution at a stockholders' meeting called for that purpose" 
in a manner prescribed by the statute, and a prescribed certifîcate show- 
ing such action is filed with the Secretary of State. Revised Statutes 
of Texas (1911), art. 1205. The two articles of the Revised Statutes 
immediately succeeding the one just cited are the following: 

"Art. 1206. Upon the dissolution of any corporation, unless a receiver Is 
appointed by some court of compétent jurisdiction, the président and dlrectors 
or managers of the affairs of the corporation at the time of its dissolution, by 
whatever name they luay be known In law, shall be trustées of the creditors 
and stockholders of such corporation, with full power to settle the affairs, col- 
lect the outstanding debts, and dIvIde the moneys and other property among 
the stockholders, after paying the debts due and owing by such corporation 
at the time of its dissolution, as far as such money and property will enable 
them after paying ail just and reasonable expenses ; and to this end, and for 
this purpose, they may, in the name of such corporation, sell, convey and trans- 
fer ail real and Personal property belonging to such company, collect ail debts, 
compromise contre versies, main tain or défend judicial proceedings, and to 
exercise the full power and authority of said company over such assets and 
properties ; and the existence of every corporation niay be continued for three 
years after its dissolution from whiitever cause for the purpose of enabling 
those charged with the duty to settle up its affairs ; and, In case a receiver 
Is appointed by a court for this purpose, the existence of such corporation 
may be continued by the court so long as in its discrétion it Is necessary to 
fiuitably settle up the affairs of such corporation. 

"Art. 1207. The trustées mentioned in the preceding article shall be severally 
responsible to the creditors and stockholders of such corporation to the extent 
«f its property and effects that shall hâve corne Into theIr hands." 
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If the allégations of the pétition showed the making by the corpora- 
tion of a gênerai assignment for the benefit of its creditors, an alléga- 
tion of the corporation's insolvency was superfluous. Bankruptcy Act, 
§ 3, subd. a (4), as amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 
797; West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098; 
Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 5.57, 45 h. Ed. 814; 
In re I^ouis Neuburger,_ Inc., 240 Fed_. 947, 153 C. C. A. 633. 

[2, 4] A gênerai assignment, within the meaning of the cited pro- 
vision of the Bankruptcy Act, embraces any act by the alleged bank- 
rupt having the efïect of a conveyance of ail its property and an ap- 
propriation of it to raise funds to pay its debts, share and share alike. 
The name and form which the transaction assumes are not material. 
In re Thomlinson Co., 154 Fed. 834, 83 C. C. A. 550; In re Utley (D. 
C.) 235 Fed. 905; 5 Corpus Juris, 1118. The Texas statute (article 
1206, supra) gives to fhe action alleged the efïect of divesting the cor- 
poration of the title to ail its property and vesting it in designated per- 
sons as — 

"trustées of the creditors and stockliolders of such corporation, witli full pow- 
er to settle the affalrs, collect the outstanding debts, and divide the moneys 
and other property among the stockholders, after paylng the dehts due and 
owing by such corporation at the time of Its dissolution, as far as such 
money and property will enahle them after payin^ ail just and reasonable 
expensés; and to this end and for thls purpose tbey niay, in tlie name of 
such corporation, sell, eonvey and transfer ail reul and personal property 
belonging to such company, collect ail debts, comproniise coritroversies, niain- 
tain or défend judicial proceediugs, and to exercise the full ijower and au- 
thority of said company over such assets and properties." 

We do not think that there ïs any merit in the suggestion that the 
transaction alleged was one by the corporation's stockholders, and was 
not one by the corporation, because not efïected by the officers or agents 
of the corporation having authority to bind it. An efïect of the statute 
is to make the corporation's stockholders the agency by which a con- 
veyance or transfer of its property and an appropriation of it to raise 
funds to pay its debts, share and share alike, are accomplished. The 
transfer was as efïectually that of the corporation as it would hâve been 
if made in the name of the corporation, by its officers or agents ordi- 
narily vested with authority to take such action in its behalf. The 
conclusion is that the transaction alleged had the essential features of 
a gênerai assignment for the benefit of creditors, within the meaning 
of the above-cited provision of the Bankruptcy Act. This being so, 
the Bankruptcy Act gave the corporation's creditors the right to hâve it 
adjudged bankrupt and to hâve its assets administered by the bankrupt- 
cy court, instead of by the trustées in efïect nominated by its stock- 
holders. 

[3] As above stated, the appeal is by W. C. Moody, Karl E. Hor- 
mann, and Charles T. Boelhauwe, directors. They assign as error that : 

"Thèse complainants having duly demanded a jury trial, and an order 
having been duly entered allowing a trial of this cause by jury, and thèse 
complainants having filed an answer in this cause denying the allégations of 
plaintiffs' pétition herein, the court erred in rendering a decree on demurrei- 
adjudieating Moody-Hormann-Boeihauwe a bankrupt." 
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The record does not show that appellants filed any pleading- to the 
pétition, except a demurrer. It does show that the alleged bankrupt 
filed an answer to the pétition, denying its allégations and demanding 
a trial by jury of the issues involved in the cause. The bankrupt is not 
in this court making complaint of the manner in which the issue of fact 
it tendered was tried. We are not of opinion that the appellants, who 
tendered only an issue of law, can hère sustain a complaint as to the 
method of disposing of an issue of fact which they did not raise. 

The decree appealed f rom is afhrmed. 



MOYER et al. v. BUTTE MINERS' UNION. 

(Circuit Court of Appeals, Ninth Circuit. November 5, 1917.) 

No. 2875. 

1. Specific Perfoemance iS=>121(1) — Sufficiency of Evidence — Pkoof of 

oontkact. 

In a suit on behalf of the Western Fédération of Miners, a voluntary 
unlncorporated association, against the Butte Miners' Union, a corpora- 
tion, for the specific enforceinent of a provision of tlie t'harter issued by 
the fédération and to the union that, in case of vcithdrawal of the union 
or forfeiture of its charter, its property should beconie the property of 
the fédération, the évidence held to sustain a flnding by the District Court 
that the contract was not establlshed, in that tlie original charter, which 
had been destroyed, and In lieu of which the later one was issued, did 
not contain such forfeiture clause, and that the new charter had not 
been accepted by the union. 

2. Specific Performance <g=>121(4, 9) — Proof of Contract. 

One who seeks to enforce the spécifie performance of a contract must 
establish very clearly and to the entire satisfaction of the court, the 
existence of the contract, and its terins. 

Appeal from the District Court of the United States for the District 
of Montana ; George M. Bourquin, Judge. 

Suit in equity by Charles H. Moyer, as trustée for the Western Féd- 
ération of Miners, a voluntary unlncorporated association, and Charles 
H. Moyer, C. E. Mahoney, and Ernest Mills, as members of such asso- 
ciation, against the Butte Miners' Union. Decree for défendant, and 
complainants appeal. Affirmed. 

For opinion below, see 232 Fed. 788. 

Canning & Geagan, of Butte, Mont., O. N. Hilton, of Denver, Colo., 
E. P. Kelly, of Butte, Mont., and Csesar A. Roberts and Leslie M. Rob- 
erts, both of Denver, Colo., for appellants. 

A. C. McDaniel and Peter Breen, both of Butte, Mont., for appellee. 

Bef ore GILBERT and HUNT, Circuit Judges, and WOEVERTON, 
District Judge. 

HUNT, Circuit Judge. The principal parties to this suit are organ- 
izations of miners and workingmen. Moyer, as trustée for the Western 
Fédération of Miners, a voluntary unlncorporated association of per- 

®=>For other cases see same topic à KËY-NUMBBR in ail Key-Numbereil Dlgests & Indexes 
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sons with headquarters at Denver, Colo., and others, as members of 
such association, brought the suit against the Butte Miners' Union, a 
Montana corporation, for a decree adjudging that the Miners' Union 
bas no interest in certain lands and property, and requiring the Miners' 
Union to perform ail the terms of a certain charter from the above- 
mentioned Western Fédération to the Miners' Union by conveying to 
the fédération certain property described, and for injunction restraining 
the Miners' Union from asserting claim to the property described. 

Plaintiffs allège that the Western Fédération of Miners is divided 
into local unions of miners and workers in the différent states of the 
United States, with headquarters in Denver, Colo. ; that it has many 
thousand members; that about September 22, 1914, the Butte Miners' 
Union applied to the Western Fédération for "a reissuance of a charter 
for a local union to take the place of its first charter," lost or destroy- 
ed ; that thereafter the Western Fédération issued to the corporation 
a charter, in which it was provided that the défendant should be known 
as "Butte Miners' Union, No. 1, Western Fédération of Miners"; 
that the union, being installed, could elect members and transact busi- 
ness in accordance with the constitution and rules of the Western 
Fédération of Miners. The charter recited that the union agreed, in 
accepting the charter, that it would conform to the constitution and 
régulations, and in default the charter might be revoked and the union 
suspended from "ail rights and benefits accorded to the laws of the 
Western Fédération of Miners," and, further, that if the union should 
"withdraw, or be dissolved, suspended, or forfeit the charter, then 
ail property, moneys, books, and papers. should become the property 
of the W'estern Fédération of Miners." The charter binds the Western 
Fédération "to sustain said union in the exercise of ail its rights, privi- 
lèges, and benefits as a local union under its protection." The charter 
was signed by Charles H. Moyer, Président, and Ernest Mills, Secre- 
tary-Treasurer, of the Western Fédération of Miners. The complaint 
allèges that the corporation, défendant, accepted this charter and work- 
ed thereunder until about June 15, 1915, when it passed a resolution 
withdrawing from the Western Fédération and ref using longer to affili- 
ate with it; that thereafter, about July 13, 1915, the Western Fédéra- 
tion demanded that the union transf er to the fédération ail the property 
and money that it owned on the date of the passage of the withdrawal 
resolution just referred to; but the union refused to comply with the 
demand and claimed to own the property. Plaintiff pleads performance 
of the obligations incumbent upon it. 

The Miners' Union by answer allèges its incorporation in 1881 under 
the laws of Montana, and admits that about September 22, 1914, it 
applied for a reissuance of a charter to take the place of the first char- 
ter, lost or destroyed, and says that the Western Fédération sent a char- 
ter as heretofore described, but dénies that such charter was a reissue 
of the charter lost or destroyed, which was dated May 15, 1893, or 
that it ever accepted ^he charter or worked under it, but, on the con- 
trary, says that it rejected such charter upon its arrivai, because it was 
not a reissue or duplicate of the former charter. It pleads that for a 
long time after the receipt of the pretended charter it refused to affili- 
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ate with the Western Fédération of Miners, and that it never agreed 
upon the terms of the charter referred to by the plaintiffs, and that the 
plaintiff never hved up to the terms of the charter of 1893. Défendant 
dénies that the property possessed by it ever rightfully became the prop- 
erty of the Western Fédération, and avers that under the laws of Mon- 
tana it was unable to make any such contract to bind itself or its prop- 
erty, or in any vvay to dispose of the property or its control. It then 
allèges that it was regiiîarly incorporated under the laws of the terri- 
tory of Montana in 1881, and has never songht dissolution; that by col- 
lections f rom its members it has built a hall, cared foi* sick and dis- 
tressed members, and lived up to the objects of its corporate existence; 
that about May 15, 1893, it had about $60,000 on hand; that in May, 
1893, it, with other miners' unions in several states, called a convention 
of delegates from the unions with a view to create harmonious inter- 
change of relationships between certain labor unions, and that they 
created the Western Fédération of Miners ; that membership in the 
Western Fédération is voluntary, and that the fédération dépends 
upon the voluntary revenue derived as per capita tax from the diiterent 
unions ; that, upon organizing, the fédération as a central body adopted 
a constitution and by-laws governing the conditions under which new 
local unions could be admitted to membership ; that there is no provi- 
sion for forfaiture whereby the property of any of the local unions can 
become forf eited to or confiscated by the fédération upon withdrawal of 
the local from membership in the Western Fédération. It asks that 
plaintifif be enjoined from asserting any claim to the property belonging 
to the défendant. The District Court decreed that plaintiffs take noth- 
ing by the action, that they be enjoined from claiming the property in- 
volved, and that défendant is the sole owner of such property. Plain- 
tiffs appeal. 

[ 1 ] Upon the trial the case largely turned upon the question wheth- 
er or not the original charter granted by the Western Fédération of 
Miners to the Butte Miners' Union contained the f oUowing clause : 

*'It is agreed that, should the aforesald union wlthdraw or be dlssolved, 
suspended, or forfelt this charter, then ail property, moneys, books, and 
papers shall become the property of the Western Fédération of Miners." 

The position of the fédération is that the charter of May, 1893, con- 
tained this clause, and that the charter issued in October, 1914, was 
but a reissuance of the charter of 1893 ; that such charter became bind- 
ing as between the parties ; and that by the action of the Miners' Un- 
ion, had on June 15, 1915, it put itself in a position where it became ob- 
ligated to convey to the fédération ail property owned by it on June 15, 
1915. The Miners' Union, on the other hand, insist that the clause 
heretofore referred to never was in the original charter, and, further- 
more, that such a clause would hâve been and is illégal and void, as 
against public policy and the laws of Montana. 

There was considérable testimony taken, and not a little conflict of 
statement, as to the contents of the charters of 1893 and 1914. The 
judge of the District Court, however, resolved the conflict by finding 
that the évidence was insufifîcient to establish plaintiff's contentions. 
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that the May, 1893, charter, which was granted by the Fédération of 
Miners to the Miners' Union, and which was destroyed or lost in June, 
1914, contained the clause appearing in the 1914 charter, whereby, in 
the event of withdrawal or forfeiture of charter, the property of the 
Miners' Union should become the property of the fédération. In sup- 
port of his conclusion the judge refers to the évidence as showing that, 
after a form of charter to be granted by the fédération was adopted, 
the clause referred to was objected to, and a form without such a 
clause was printed by order of the Miners' Union and thereafter is- 
sued to it by«the fédération. Examination of the record shows that 
this view is supported by the évidence of several witnesses who were 
intimately associated with the affairs of the Miners' Union from the 
time of its early history, and who testified that the forfeiture clause, as 
they called the clause in question, was not in the old charter, and that 
the new charter of October, 1914, with such clause, was not a dupli- 
cate, and never was worked under or accepted by the union. The rec- 
ord gives substantially this history : 

The original corporate objects of the Miners' Union, as stated in 
their articles of incorporation filed in 1881, were to protect the interests 
of the membership of the association and to hold such property as 
might be necessary for the protection of its good, and to enable it to 
establish subordinate organizations and to become a body politic. In- 
corporation was had under the statutes of Montana (Revised Statutes 
of 1879, p. 463), which authorized religious, benevolent, and other like 
corporations in Montana. Varions amendments of the statutes cited 
hâve been made from time to time, but it is not material to cite them 
in détail. The corporation continued to raise funds among its individ- 
ual members and to perform its corporate purposes until 1893, when, 
for reasons then evidently satisfactory to itself, it joined in creating 
the Western Fédération of Miners, an organization of miners' unions 
in the several states, having objects declared in a constitution to be the 
union of the varions miners' unions of the West into one central body, 
and to use means to maintain friendly relations between themselves 
and employers, and to endeavor by arbitration and conciliation to settle 
such différences as may arise between them, and thus make strikes 
unnecessary. Friendly relations continued to exist for years, and until 
about June, 1914, when grave difficulties arose between the Miners' 
Union and the fédération, and the Miners' Union hall at Butte was 
destroyed, and the charter paper issued by the fédération in 1893 was 
lost or destroyed, and never has been found. In September, 1914, 
however, the Miners' Union applied in writing to the fédération for a 
reissue of a charter to take the place of its first charter, lost or de- 
stroyed. In applying, the Butte Miners' Union agreed that in accept- 
ance of the charter applied for it would conform to ail its provisions, 
and that the same were fully understood, and agreed to the constitu- 
tion, by-laws, rules, and régulations of the Western Fédération of 
Miners. Thereafter a charter dated October 3, 1914, was forwarded 
by the Western Fédération to the Miners' Union, and in this charter 
was included the forfeiture clause heretofore quoted. 
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The testimony f urtlier disdoses tliat when tliis charter was received 
a serious question at once arose within the Miners' Union as to wheth- 
er this was a diipHcate of the original charter, and whether or not it 
should be accepted by the union. The discussion revolved about the 
forfaiture clause, and the effect which might follow if the new charter 
was accepted with the clause providing that the property of the union 
would be forfeited if the 2\Iiners' Union might see fît to withdraw 
from the fédération. Charles Baxter, a witness for the plaintitï, who 
had been a member of the Miners' Union since 1890, and who fre- 
quently attended meetings of the organization, testified that he had f re- 
quently seen the first charter hanging on the wall of the hall, and had 
read it many times from beginning to end, but never saw any clause 
therein which authorized the forfeiture of any property by the Miners' 
Union; that he had observed a forfeiture clause in the new charter 
sent in 1914; that the question of the new charter was brought up at 
a meeting of the union ; that the charter was read by some of the 
members and thrown aside without any action being taken on it ; that 
there was an effort made to return the last charter to the fédération, 
and that it was tendered back by a member named Lee ; but that the 
person to whom it was tendered declined to accept it. Jack Oliver, 
another member of the Miners' Union, says that at a meeting of the 
Miners' Union in October, 1914, when the last charter was received, 
it was agreed that it should not be accepted ; that it was remarked that 
under its provisions the property of the Miners' Union could be taken 
if it did not comply with the rules and régulations of the Western 
Fédération of Miners ; that at that time the Miners' Union had prop- 
erty ; and that the Western Fédération had never contributed to the 
acquisition of such property. On cross-examination this witness said 
that, as far as he knew, as an organization the Butte Miners' Union 
never took action upon the charter sent in October, but there was much 
discussion of it, and it was the gênerai understanding that the charter 
was refused. 

Frank O'Connor, who had been a member of the Butte Miners' 
Union since 1891, and had been président of the organization four or 
five times, said that the old charter did not contain a forfeiture clause, 
and that he recalled the time of the arrivai of the new charter in 1914, 
but that the new charter was not a duplicate of the one that had been 
destroyed, and which had hung on the wall of the hall for years. "It 
differed," said the witness, "in that they controlled the whole property; 
they would take ail our property ; that is, they would take the Butte 
Miners' Union property under the clause they had in hère ; by ac- 
cepting the charter they would take ail our property, and we objected 
to it." Pat Leahy, another member of the union, said that the charter 
which had been received in 1893 disappeared when the Miners' Union 
hall was blown up in 1914 ; that when the new charter came he ad- 
vised the members against accepting it, bccause "there was a clause in 
it that did not suit, and changed the intent of the former charter" ; 
that at a meeting of the Miners' Union the matter was brought up un- 
der the hcad of "good and welfare of the meeting," and tliat the men 
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said, in referring to the new charter, "Throw it in the waste basket."' 
He said that the new charter differed in another respect f rom the 1893 
charter, in that it required the Miners' Union to conf orm to the terms, 
rules, and régulations of the fédération, and in default thereof the 
charter issued might be revoked. Pat Lee, who was secretary of the 
Miners' Union in 1914, after the receipt of the new charter, testified 
that he wrote a letter as secretary (the letter is in the record), address- 
éd to Ernest Mills, secretary of the fédération, dated November 24, 
1914, in which he advised Mr. Mills that the charter had been received, 
but that there was "some dispute about putting it up, as some of the 
members wanted a copy of the old charter from Helena." Witness 
said that he recognized that the new charter did not conform to the 
old one, but that the Miners' Union continued to act with the fédéra- 
tion oiificials, although "they wanted a copy of the old charter under 
which they continued working." 

There was additional évidence to sustain the defendant's contention 
that the 1914 charter was, in respect to the forfeiture clause, essen- 
tially différent from the charter of 1893. On the other hand, it is fair 
to say there was testimony introduced by plaintiff from some old- 
time members of the Union, who said very positively that they were 
familiar with the original charter issued by the fédération to the Mi- 
ners' Union, and that the forfeiture clause in the 1914 charter was 
identical with that in the earlier one of 1893. To such effect was the 
évidence of J. J. Maher, who was at one time secretary and treasurer 
of the fédération, and of J. C. Uowney, a member of the fédération 
and in 1893 a member of the Miners' Union. There was also évidence 
that the union kept the 1914 charter until it was produced in court in 
June, 1915, and that some officiai business was donc with the fédéra- 
tion after October, 1914; but Lee, the witness who carried on the cor- 
respondence, says the union was acting under the old charter. But 
from June, 1914, relations between the two bodies seem to hâve been 
more or less disturbed, and finally, in June, 1915, the Miners' Union 
formally adopted resolutions wherein, after reciting the date of their 
incorporation, the fact of the création of the fédération, the destruc- 
tion of the old charter, the history of their application for a new char- 
ter, and detailing the financial accounts between the two bodies, they 
referred to the suspension of the union by the fédération, and, after 
reciting that the fédération "is no longer a bona fide labor organiza- 
tion," concluded by rescinding and repudiating any contract that there- 
tofore existed or might then exist between the corporation and the 
Western Fédération by reason of the charter or in any other way, and 
declaring that the union withdraw from the Western Fédération and 
return to the headquarters of the fédération the charter received 
from it. 

[2] It requires no extended citation of authority to sustain the rule 
that one who seeks to en force the spécifie performance of a contract 
must establish very clearly and to the entire satisfaction of the court 
the existence of the contract and the terms thereof. Story, in his Eq- 
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nity Jurisprudence, §§ 769, 770, in writing upon spécifie performance 
of written contracts, says: 

"If tlie)' are iiot certain in themsclves, so as to enable tlie court to arrive at 
the clcar resuit ol' wliat ail the terms are, they will not be sriecifically enforced. 
In tlie first place, it would be ine(]uitable to carry a contract into eft'ect where 
the court is left to ascortain the intentions ot tlie parties by nicre conjecture 
or guess ; for it niisht be guilty of error of decreeing preeisely what the 
parties uever did intend or tonteniplate." 

See Deeds v. Stephens, 10 Idaho, 332, 79 Pac. 77 ; Pomeroy's Equi- 
table Remédies, §§ 764, 765. 

The présent case is not one which calls for departure from the gên- 
erai rule that where there is a serions conflict in the évidence, and the 
District Court has had the advantage of seeing and hearing the wit- 
nesses, and has decided that tlie weight of the testimony as to the ex- 
istence of a fact is with the one side as against the otlrer, the appel- 
late court will not disturb the conclusion of the lower court, but will 
confine its review to the questions of law presented for its considéra- 
tion. Under this view the charter of 1914 was not the charter re- 
quested by the Miners' Union, and the union was therefore not bound 
by the terms of such charter, unless the action which they took after 
the receipt of the 1914 charter made a complète contract with respect 
to the new charter. But this contention cannot be sustained, for again 
the court has decided against the plaintiff upon the issue. Moreover, 
we are clearly of the opinion that under the évidence the action taken 
by the Miners' Union and its officers after the receipt of the 1914 cliar- 
ter is inconsistent with the view that the union intended to accept it in 
the form it was sent, or intended to act under it and to be bound by its 
terms. The corporation never treated it as a reissue. No record of 
corporate adoption appears. The witness Lee, vi'ho wrote the letter of 
November 24th, heretofore referred to, to the secretary of the fédéra- 
tion, said that after mailing that letter the Miners' Union never was 
able "to receive any communication, or any récognition, or any reports 
that the constitution provided should be sent to the various locals from 
the fédération," and that the reason why the union did not formally 
withdraw at once was that a suit had been fîled in December, 1914, by 
the fédération against the officers of the union, and under légal advice 
"withdrawal while the suit was pending was thought inadvisable. 

Our conclusion is that, the District Court having had very substan- 
tial évidence upon which it decided as a direct issue that the plaintiff 
had failed to establish the essential foundation upon which it could 
seek spécifie performance, this court should not reverse the action of 
the lower court. Hennessey v. Woolworth, 128 U. S. 438, 9 Sup. Ct. 
109, 32 U. Ed. 500; Colson v. Thompson, 2 Wheat. 336, 4 L. Ed. 253. 
As this point is décisive of the case, it is unnecessary to consider 
whether it would hâve been beyond the power of the union to make a 
contract such as was forwarded by the fédération to the union in 1914. 

Affirmed. 
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BOSTON TERMINAL CO. v. GILL (tliree cases). 

(Circuit Court of Appeuls, First Circuit. October 25, 1917.) 

Nos. 1277-1279. 

Intebnal Revenue (@=>9 — Excise Tax on Corporations— Cokporations "Ob- 

GANIZED FOE PROFIT" — "EnGAOED IN BUSINESS." 

Tlie Boston Terminal Company was organized under a spécial statute 
(St. Jlass. 1896, c. 516) closely defining its orgaiiization and powers for 
the purpose of building and maintainlng a union station. As in effect re- 
qulred by the act, its capital stock, or )f50O,0O0, was subscribed for by 
the five railroad companies named therein, in equal shares. Such com- 
panies were also required to use the station, and to pay therefor, in pro- 
portion to the use made of the sanie, such aniounts as sliould be necessary 
to pay the e.xpenses of the corporate administration and of maintainlng 
the station, the interest on the company's bonds, vvhich amounted to $14,- 
500,000, and dividends on Its stock not exceeding 4 per cent. Such com- 
panies were also required in case of foreclosure to pay any deflciency of 
the bonded debt in the same proportions. The company received a sub- 
stantial Ineome aslde from payments from the railroad companies from 
facilities furnished to the traveliug public and from leases and conces- 
sions. It had nover paid any dividends on its stock. It was required to 
pay a state franchise tax on its capital stock, but the station propert.y 
was assessed to the railroad companies. Ileld, tliat the company was a 
corporation "organized for profit" and "engased in business," vvithin the 
meaning of section 38 of the Tariff Act of August 5, 1909, e. 6, 36 Stat. 
112, and subject to the spécial excise tax thereby imposed ; that its gross 
ineome under the act included ail sums received from the railroad com- 
panies, and that it was entitled to a déduction therefrom on account of 
interest paid, under clause 2, to the extent only of the Interest on so 
much of its debt as equaled Its capital stock of $500,000. 

In Error to the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Actions at law by the Boston Terminal Company against James D. 
Gill, Collector of Internai Revenue (three cases). Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

The following is the opinion of Dodge, Circuit Judge, in the court 
below : 

In thèse three actions at law the plalntiflC seeks to recover back payments 
made by it to the défendant collector which hnd been assessed upon and col- 
lected from the plaintiff as taxes due from it under the ftnieral Excise Tax 
Statute of August 5, liXK), § 38 (36 Stats. 112-117). The flrst suit relates to 
the taxes so eollected for tlie year 1909 ; tlie second aud third to the ta.xes for 
the years 1010 aud 1911, respeetlvely. 

The parties waive trial by jury and hâve snbmitted the cases to the court 
upon a statement of agreed facts, filed November 22, 1915, covering ail 
three cases. I therefore flnd the facts to be as set forth lu sald statement, 
which is to be referred to In connection witli this opinion. The agreement 
provides that the court niay draw inferences of fact. 

1. The flrst question to be determined is whether the plaintiff corporation, 
which had "a capital stock represented by shares," was a corporation "organ- 
ized for profit" within the meaning of the act, and therefore subject to pay 
annually the spécial excise tax provided for by section 38, with respect to the 
carrying on or doing business by it durlng the years hère in question. 

The plaintiff' corporation was established by, organized under, and its 
opérations conducted in accordance with, a statute of Massachusetts passed 

igssFor other case»; see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Jnne 9, 1890, and entiflfid "An act to provlrte for a union station for passen- 
gers on railroad.s entering tlie soutlierly part of the city of Boston." It forms 
chaiiter 516 of tlic Massacliusetts acts of 1896. It is set forth-in full as part 
of tlic agrtH'cl statement. 

The live railroads named In section 2 of tliis statute subscrihed for and paid 
in $100,CK)0 eacli of tlie $.")00,000 capital stock tlierein provided for. Tlie Boston 
& Altiany Railroad Company was leased to tlie New York Central & Hudson 
River Kailroad Company in 1900, and thoreafter operated by the lessee ; the 
New Knsland Railroad Company was leased to the Xew York, New Haven & 
Hartford Itailroad Company in 1898, and was thereafter operated by said 
lessee and subsequently merged with it in 1908; the P>oston & Providence 
Railroad Company had been leased to the Old Colony Railroad Company in 
1888, was operated by said lessee when the statute was passed, and thereafter 
•until 189;i, when the New York, New Ilaveu & Hartford Railroad Company 
became lessee of both the last-nientioned railroads and thereafter eontinued 
to operate them. During the years hère in question, thercfore, the actual 
control of the five railroad eompanies mentioned in the statute was vested in 
the New York Central & Iludson River Railroad Company and the New York, 
New Ilaven & Hartford Railroad Company, which two eompanies thereafter 
complied, on behalf of tlieir respective lessors, and the last-mentioned Com- 
pany on its own behalf, with the provisions and requirements of the above 
statute. 

The plaintifC Company proceeded under such statute to acquire the neces- 
sary land and to build thereon the contemplated union station, wliich was 
thereafter used by ail the flve railroads named or their respective lessees. The 
land was aequli-ed and the station built with the money paid in by them as 
capital stock, and with money raised by the issue of its mortgage bonds, under 
section 4 of said statute, to the amoant of §14,500,000. 

To eacli of said flve railroad eompanies there was issued for the ,$100,000 
paid in by it 1,000 shares of the plaintiiî comi)any's stock, each sliare of the 
par value of $100, making in ail tlie total capital stock authorized by the 
Massachusetts statute. Eacli railroad Company bas since retained ail the 
stock issued to it as above and now owns it. While they thus became and now 
are the only bolders of ail the shares into whicli the plaintiff company's 
stock is divided. the nature of said stock in respect of the rights belonging to 
and tlie liabilitics incurred by its own(>rs Is made to diffier widely from that 
belonging to ordinary stocli in a liusiness corporation, by the foilowing pro- 
visions of said Massachusetts .statute, which are believed to be the only pro- 
visions especially significant upon the question whether or not the company 
is to be regarded as "orgauized for profit," within the meaning of the 
fédéral act. 

(a) As to the issue of the stock, while the statute provided only that the 
above-named railroads nnglit take and pay for it as above, without requirh)g 
them to do so, or prohibiting its issue to others, or in amouuts différent from 
the above, it authorized the company to acquire the land necessary to its 
operiitions oïdy when each s;ild i'ai!i-oad should hâve takeu and paid for the 
amount of stock allottcd to it by the statute and the company's entire capital 
should bave been so paid in by them. 

(h) ()wnerslii]j of the stock was not, of itself, to carry with it any voting 
power in the choice of the company's oflicers. Miinagement of the company, 
instead of being in the hands of direotors chosen by its stockholders, was 
placed by the statute in the liands of flve trustées, one to be appointed by 
each of said railroads. each trustée to be a director of the railroad appoint- 
ing liini, iind to hold bis oftice as trustée at its plea.sure. Any vacancy was 
to be filled in like manner. 

(c) The liability of each railroad for the company's debts and liabilities was, 
by the statute. not to be conflned to the ordinary liability of a stockholder in 
a business corjjoration. The issue of bonds, to such amount as miglit be 
necessary and apr)roved by the railroad commissioners, was authorized, and 
an issue largcly exceeding tlie capital stock in amount was clearly contem- 
plated ; such bonds to be secured by mortgage of the land to be acquired and 
the station to be thereon erected by the company. The five railroads who 
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were to take the stock as aliove were required, In tlie event of foreclosure of 
sucli mortgage and a sale of the property niortgp/^ed for less than the prin- 
cipal and intereTit of the mortgage debt, to make gnod to the bondholders the 
amount of siich deflclency, each to contribute thereto, not In the proportion» 
wherein they had taken and paid for the stock (one-fifth each), but each in 
proportion to the use which it or Us lessees mlght theu liave of the property, 

(d) The Company was not given unrestrlcted power in the oporattous which 
the statute authorized it to vmdertake. l'ians prepared by the eompany for 
the construction of the station It was to build on such land as it might take 
for the purpose were to be approved or changed as ordered by the municipal 
authoritles of Boston wlth the concurrence of the Massachusetts railroad 
commlssloners. Rules made by the eompany for the use of the completed sta- 
tion were to be suhject to modification by sald railroad connnlssloners upon 
application of the Boston municipal authoritles or of the rallroads them- 
selves. 

(e) The rallroads who were to take the company's stock as above were re- 
quired to use the completed station it was to build, instead of thelr respective 
terminal facllitles then in use. For such use the statute further required them 
to make payment to the eompany, such payments to be part of thelr operating 
expenses. The respective proportions in which the statute required each to 
pay were to dépend upon the proportlonate use made by it of the new faclli- 
tles, not upon the proportion of stock held ; and were to be fixod by agreement, 
or, In case of fallure to agrée, by said railroad commlssloners ; with provi- 
sions for revision, either by agreement or said commissioners, at Intervais of 
not less than three years. What the payments required as above from the 
rallroads were to cover is expressly provlded by the statute; which provi- 
sions, though not very dlrectly bearlng upon the rlghts and liablllties at- 
tending the ownershlp of stock in the eompany, are néxt statcd. 

(f) The payments required to be made by said rallroads for thelr use of 
said station were to be made monthly to said eompany for Its use. Said 
rallroads were to pay (section 10) — 

Such amounts as may be necessary to pay the expenses of its corporate ad- 
ministration and of the maintenance and opération of said station, and of 
the facllitles connected therewith and owned by sald terminal eompany, In- 
cludlng Insurance and ail repairs, ail taxes and assessnients which may be 
required to be paid by sald terminal eompany, the Interest upon its bonds or 
other obligations issued under the provisions of this act, as the same shall 
become payable, and a dlvidend, not to exceed 4 per cent, per annum, upon 
its capital stock. 

It is to be notlced in connection wlth thèse provisions that In its last section 
(25) the statute required the eompany to pay a franchise tax upon the true 
market value of its capital stock wàthout any déduction whatever. But 
the plaintifC company's real estate used by sald railroad compauies is by the 
same section directed to be assessed to them, not to said eompany, anil the 
taxes thereon are to be paid, not by the eompany, but by said railroad com- 
panies in the proportions wherein each should at the tlme be maklng use 
thereof. 

Although nelther railroad eompany has sold any of the stock taken by It 
as above, the statute nowhere prohlblts such sale ; and no ol)stac!e to such 
sale at any tlme appears to exist, other than the practical difficulty of ob- 
taluing a purchaser for stock wlthout voting power, entltled to dlvldends only 
in case trustées representlug the rallroads who would hâve to furnish the 
money to pay them if declared should so détermine, and limited to 4 per cent, 
eveu in that event. It cannot be said that upon no ternis withln the power 
of its présent owners to offer could the dilHculty ever be got over, nor can it 
be said that the statute contemplâtes no sale of the stock in any event. That 
Its owners, whether sald railroad companles or other persons, might at some 
tlme and in some manner become entltled to dlvldends upon it, is a possibili- 
ty for which express provision is ma<le. The organisation is therefore for 
profit, at least upon contlngencies which, however reuiote, are not wholly 
impossible of occurrence. 
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The plaintiff says thfit tlie railroîuls, its only stockholders as above, would 
Iheniselves liavo to pay into it the amouiit of aiiy dividend declared, only to 
rtîceive back again as dividends the amounts so paid in. Thls would be true 
if each of the five iised the station in the same proportion as that which its 
holding of stock bears to the entire capital. But it appcars that, during the 
three year.s hère in question at least, the only use made by the New York, 
New Haven & Hartfoi-d Company of the station bas been as lessee or owner 
of thi-ee of the flve raiiroads named in the statute, while the only other rail- 
road making use of it bas been the Boston & Albany. leased to the New York 
Central; so that the payments to 1)e made according to actual use bave 
been in the proportions one-fourtb by the latter rallroad and three-fourths by 
the New Haven on behalf of its three lessors and itself. The latter rallroad, 
on behalf of itself and its lessors, would thus hâve to pay in only 75 per cent, 
of auy araouut used for dividends, while it would be entitled to 80 per cent. 
(four-fifths) thereof in dividends upon its and their stock. It can hardly be 
said, therefore, that the prescribed organizatiôn permits no profit in any event 
to any original stockholder. 

But apart from any question as to dividends, the agreed facts show that 
the total cost of corporate administration, maintenance, and opération, etc., 
is not in fact vi'holly borne by the five stockliolding rallroad corporations. The 
provisions of section 10 of the statute requiring payment by them of such 
amounts as might be needed to pay the expenses of administration, etc., 
bave been cited above. From paragraph 5 of the agreed facts it appears that 
the plaintiff company lias leased space in the station and bas granted con- 
cessions and llcenses therein to persons other than said stockholdlng raii- 
roads, for the transaction on tbelr own aceount of various kinds of business 
whose transaction tliere might aecommodate passengers there arrlving or 
thence departing, but was not otherwise connected with its business; the 
amounts recelved by it in payment for the privilèges in the station so granted 
being applied in réduction of the expenses of administration, etc., to be met 
as above by the stockholding raiiroads. And, as also agreed in paragraph 5, 
the plaintiff has also itself operated facilities and supplled power, beat, light, 
gas, etc., manufactured by it for use in said station to such other persons as 
well as to said raiiroads, deriving revenue directly therefrom, which has 
been applied in like manner as above. 

By nieans of revenue thus oljtained by the company, not from said stock- 
holding raiiroads but from others, the cost to them of the administration, 
maintenance, and opération for which the statute required them to provide 
has been very materiall.y retluced, as paragraph 6 of the agreed facts more 
fuUy shows. There is no suggestion that the above dealings by the plaintiff 
company with others than said raiiroads are beyond its statutory powers. 
They were obviously for the better accommodation of the travellng public 
who were to use the station, and may be regarded as incidental to the main- 
tenance and opération thereof by It which the statute expressly directed, 
and therefore as contemplated by the statutory provisions, establishing the 
company's organizatiôn. Since the raiiroads bave been tbereby relieved from 
having to meet ont of their earnings a material jjart of the charges expressly 
ranked by the statute among their operating expenses, and their net earnings 
applicable by them to their own dividends bave been to that extent augment- 
ed, that the company's organizatiôn is in no respect for profit can hardly be 
reasonably said. 

There appears to be no little ground for the conclusion that every organiza- 
tiôn which does not belong to any one of thèse classes expressly mentioned in 
the proviso which section .38 of the excise tax act contains sliould be regard- 
ed as "organized for profit" within tlie meaning of that section. In Sargent, 
etc., Oo. V. Von Baumbach, 207 Fed. 423, 428, the District Court In Minnesota, 
expressed itself in fnvor of such a construction. In its enumeration of the 
classes of organizations to be exempted from the gênerai llability to taxation 
under the act, the proviso adds: "No part of the net income of which inures to 
the benefit of any prlvate stockholder or individual." 

Thèse words forbid the ajjpllcation of the proviso wherein they occur to 
any organizatiôn mentioned tlierein whereto they do not apply, even thougb 
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In ail other respects the proviso wonld entltle It to exemption. But I cannot 
regard them as indlcating that no organlzation is to be treated as one "for 
profit''' in the sensé of tlie statute unless It provides for or permlts a net 
Income inuring Uirectly to the beuefit of eome private stockholder or lu- 
dlvldual. 

I therefore consider the scheme of the plaîntlîï's organlzation adapted to 
permit the acquisition of what may fairly be ealled "profit," and hold that 
It was a corporation organized for profit wlthin the meanlng of the fédéral 
statute. I reach thls conclusion without regard to the fact that it pays, as 
requlred by the state statute under whlch it is organized, a franchise tax 
upon the market value of its capital stock to the state of Massachusetts ; and 
notwithstanding the fact that it has neither paid auy dlvldends on sald capi- 
tal stoc-k nor accumulated any surplus from its opérations. 

2. The next question is whether the plalntiff corporation was "engaged in 
business" withln the meanlng of the act during the years to whlch thls case 
relates. There belng no dispute that during those years it carried on the 
opérations it was organized to carry on, in ail respects as dlrected in or con- 
tèmplated by the state statute permlttlng its organlzation and regulatlng its 
opérations, its contention upon this point is only that sald opérations were not 
"for profit," and that by "engaged in business" the act cannot mean business 
from whlch no profit Is to resuit. ïhis contention Is in eftect disposed of lu 
the defendant's favor by what has been above sald. 

3. It remains to consider the plaintlfC's claim that It has been taxed upon an 
amount greator than the true amount as its "net Income" for the years In ques- 
tion. The facts regardlng Its income for 1909 are as below, and détermination 
of the correct method of ascertainlng its taxable net Income for that year wlU 
détermine the correct method applicable to the flgui-es dealt wlth in each of 
the two later years, whlch figures dlffer little in either year, for purposes hère 
materlal, from those of the year 1909. 

In 1909 the plaintiff's gross receipts were: 

From N. Y., N. H. & H. R. R. Co. (1) ? 517,848.17 

From the N. Y. C. & H. R. R. R. Co. (2) 172,010.07 

From other sources as above (:î) 312,673.11 

Total ,i;i,0O3,i;:!7.35 

Its expendltures were: 

Intero.st ou its bonds (4) $ 490,000.00 

Operating expenses (5) ;M5,551.2() 

Repairs (0) 143,512.77 

General expenses (7) 1.5,3S4.,57 

Massachusetts franchise tax (S) 8,088.7.5 



Total |l,O03,137.3ô 

The plaintiff's annual return under the act for 1909 showa as "gross in- 
come" only the above item 3 of its gross receipts, vlz. $312,073.11, whlch was 
stated to conslst of "amounts actually recelved for rent of offices atid con- 
cessions, receipts for parcel room, baggage storage, and lavatories, and pro- 
ceeds of power, beat, light, Pintsch gas, and ice." 

It clalmed the same amount as a déduction authorized by the statute for 
"ail the ordinary and necessary expenses of maintenance and opération of 
the business and propertles of the corporation," thus disclosing no taxable net 
income whatever. 

Neither the amounts paid in by the railroads i^or the e<iuivalert ai""""! of 
expendltures balanced thereby were included in the return as made, either as 
gross income or as déductions therefrom. 

But the tax commissioner, acting under the fourth clause of section .38 of fin» 
act, amended this return by niaking It include in "gross income" not only tlio 
item of receipts above identified as .3, but items 1 and 2 also ; in other words, 
the entire gross receipts. The "déductions" to be made tlierefroni, as appr<)\- 
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ed by him, Included the itemfs of exppnditure 5-S, inclusive, but of tlie item 
(4), interest paid on bonds, only .'i;i7,fJ0O wsis allowed to stand as a déduction. 
Interest on bonded or othcr indebtedness paid within the year is to be deduct- 
ed from gross income, according to the second clause of section oS ; but only 
the interest paid upon such indebtedness to an amount not exeeeding tbe cor- 
poration's paid-np capital stoelJ — in tins case $500,000 — as already stated. 
The interest paid on this amount was the .?17,500 allowed ; ail the remaining 
interest paid was disallowed as a déduction. Agreed faets, par. 4. 

Thèse amendments made by the comniissioner had the resuit of leaving 
$472,iJ00 of the plaintiff's gross receipts, in fact used 1)y it in paying interest on 
its bonds, to stand as net income ascertained according to the second clause 
of section 38, and of estiniating the tax payalile by tlie plaintiff at 1 per cent, 
npon that amount, less the spécifie exem])tion of .'?.5,000, allowed by the first 
clause of said section, i. e., upon .'i;4(i7,500, although Its actual total receipts 
had been in fact wholly exhausted and balanced by its actual total expendi- 
tures, as shown above. 

The plaintiff contends that receipts devoted to the payment of interest on 
Its bonds were not income at ail within the meaning of the act. But to take 
this position is to say that no part of what the railroads paid in to it was 
gK>ss income witliin tbe act. The railroads were not recpiirod by tlie state 
statute to make, nor did they in fact make, so far as appears, separate or 
siieciflc payments identifled as payments to meet tlie interest seinianiiuall.y be- 
coming due from the plaintiff to holders of its outstanding bonds. A state- 
ment sent each railroad on the first day of each moiith gave the plaintiff's to- 
tal expenditure for the preeeding month, including as one item thereof one- 
twelffh of the total annual interest on said bonds. lOach such statement gave 
also the plaintiff's total revenue for the saine montli from sources other than 
said railroads. Each railroad's proportion of the expenditure not covered 
by the revenue shown as above was charged to and paid by it, month by 
month, the New York Central paying, during the years hère in question, 2.5 
per cent, of said balance, and the New York, New Haven & Hartford 75 per 
cent, thereof. Agreed facts, par. 7. 

If allowed to offset its gross i:acome by the eutire amount of its expenditure 
or disbursements, no net income affording a basis for taxation under the act 
would remaiii and (assuming the eorreetness of the conclusions herein above 
adopted) the plaintiff would hâve nothing to complain of. It is only the fact 
that the express provisions of the second clause of section 38 forbid the in- 
clusion of any interest paid on bonds in the déduction allowed for "ordinary 
and necessary e.xpenses * * * puid * * « ont of income in * * • 
maintenance and opération," and, wliile allowing a déduction for Interest 
payments, forbid such déduction, when indebtedness exceeds paid-up capital 
stock, of any interest paid upon such excess, which gives rise to the plaintiff's 
coniplaint that a tax has been exacted from it, coutrary to the intent of 
the act. But if the plaintiff was a corporation taxable under the act, the 
question presented with regard to the déduction for interest paid on its bonds 
Is tlie same as that considered bv the Suprême Court in Anderson v. Forty-Twa 
Broadway Co., 239 IT. S. 69, 3C Sup. Ct. 17, 00 L. Ed. 152. In that case the 
interest on $000 only, being the amount of paid-up capital stock, was allowed 
to be deducted, and the net income wliereon the tax was eoniputed included 
receipts which had been in fact devoted to jjayment of the remaining interest 
on a tKœdwl indebtedness of $4,750,000. In the opinion of the court, Congress 
deemed that: 

The carrying of the indebtedness shouhl,be considered as a principal object 
of the corporato activities, that the opérations of such a corporation are con- 
ducted more for the beneflt of the crcditors than of the stockholders and that 
the contribution of the corporation to the expenses of the government should 
be admeasured with this fact io view. 

In the case above cited it had been held in the District Court and on appeal 
that, as the plaintiff hère contends, the entire interest paid on bonded indebt- 
edness should be treated as part of the cost of maintenance and opération and 
therefore be allowed as a déduction from gross income. 209 Fed. 991 ; 213 
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red. 777, 130 C. C. A. 338. The contrary construction of the act adopted by 
the Suprême Court as above détermines thls question in tlie defendant's favor. 

The plaintlff has further contended that the facts set forth in paragraph 6 
of the agreed statement, relating to the returns of annual net Income niade by 
the railroads themselves and the estimate of thelr own net incomes accepted 
by the tax commtssloner as the hasls of the franchise taxes to be pald "by 
them, show that they will be subjected to double taxation in respect of some 
of the same Items If the plaintifE's net income subject to taxation Is estimated 
as above. I am unable to sustaln thls contention. If the railroads Included 
In thelr expendltures to be deducted the expenditures of the terminal company, 
they also Included In thelr gross income so much of the terminal company's 
gross income as they had not themselves contributed, so that the amouut of 
tax to which they were liable independently of the terminal company was not, 
in the resuit, Increased. 

It foUovFS from the conclusions above .stated that the taxes hère in issue 
were rightly assessed by the tax coramlssioner, and tliat the plaintifE corpora- 
tion has paid the défendant no more than the Fédéral statute reçtuired it to 
pay. 

I therefore find for the défendant. 

Stuait C. Rand, of Boston, Mass. (John L. Hall and E. S. Kochers- 
perger, both of Boston, Mass., on the brief), for plaintifif in error. 

Thomas J. Boynton, U. S. Atty., of Boston, Mass., for défendant in 
error. 

Before BINGHAM and JOHNSON, Circuit Judges, and AL- 
DRICH, District Judge. 

PER CURIAM. Thèse three cases involve the same questions. 
The first relates to the method of ascertaining the amount of income 
subject to a tax under the act of 1909. The method adopted excluded 
the amount paid by the terminal company for interest on its bonds ex- 
ceeding its capital stock. This would seem to be quite in accordance 
with Anderson v. Broadway Co., 239 U. S. 69, 36 Sup. Ct. 17, 60 L,. 
Ed. 152. That case goes upon the ground that such interest déduc- 
tions are declared against by the Corporation Tax Eaw of 1909, known 
as the Excise Law. 

The other questions relate to the declaratory phrases, "organized for 
profit" and "engaged in business," and, in respect to thèse, the conten- 
tion of the terminal company is that the two should be read together 
in determining the question of the applicability of the statutory phrase, 
""organized for profit." 

Upon the question whether the terminal company was engaged in 
business, we are satisfied with the reasoning and findings of Judge 
Dodge, and, indeed, the terminal company makes no contention against 
such view if the case were to turn upon the single question as to 
whether it was engaged in business. But it is urged that the kind of 
business they were engaged in shows that it was not a corporation or- 
ganized for profit within the meaning of the statute. We are satisfied 
with the contrary reasoning below in respect to the character of the 
corporation and the finding that it was organized for profit within the 
meaning of the statute; and, moreover, the resuit in this respect has 
strong support in the décision in Von Baumbach v. Sargent Land 
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Company, 242 U. S. 503, 37 Sup. Ct. 201, 61 L. Ed. 460, decided by the 
Suprême Court since the décision below. 

We think it can fairly be said that profit was one of the substantial 
objects of the organization of the terminal company, and that, ap- 
parently, is enough to bring it within the statute. 

Judgment of the District Court affirmed, with costs. 



FARMER V. FIRST TRUST CO. 

In re MILWAUKEB MOTOR 00. 

(Circuit Court of Appeals, Seventh Circuit. September 4, 1917.) 

No. 2472. 

1. Master and Servant <@=>30(3) — Contr^vcts or Employjibnt— Grotjnds for 

DiSCIIARGE. 

While it is a gênerai rule that one employed in a supervisory capacity 
Is not so stiictly accountable to the employer for his time as is a elerk or 
workman, the applicability of the rule dépends upon the cireumstanees 
of the particular case, and the voluntary and unnecessary ahsence from 
duty of a superintendent, at a time when his présence is vitally necessary 
to the success of the employer's business, Is ground for his discharge. 

2. Master and Servant <S=32 — Disciiarge of Employé— Statement op 

Cause. 

Even If the cause assigned for dismissal of an employé was not in it- 
sclf sufflclent, the dismissal is justiiied if it appears that sufflcient cause 
therefor did in fact exist. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

In the matter of the Milwaukee Motor Company, bankrupt; First 
Trust Company, trustée. Appeal by A. J. Farmer from an order dis- 
allowing his claim. Affirmed. 

Appellant Farmer, a mechanical englneer, was emi)Ioyed as superintendent 
of the bankrnpt's gas engine shops at Milwaukee. After senâng about t^vo 
months in such capacity, a contract for a year's service, beginning August 1, 
1912, was entered into, under which Farmer was to superintend and œanage 
the shops, devotlng his entire time thereto, and to recelve for such service a 
salary of $6,500 and a bonus of $3 per engine if, with the equipment of the 
factory, and such further equipment as liad tlieretofore heen specified by 
Farmer, 3,000 engines were produeed within the year at prescribed factorj" 
costs, to flU contracts therefor which were extant. Provision was made for 
renewal of the contract for another year if Farmer "has made good his guar- 
anty to make the said 3.000 engines now sold within this contract year, and 
within the above scliedule cost of manufacture." 

Under date of July 26th, the bankrupt had entered into a contract witli the 
Impérial Automobile Company of Jackson. Mich., to supply It 2,200 motors, 
with option for 1,000 more, during the entire year; the contracted deliverles 
for 1912 being August 100, September 130, October 260, ^"ovenlber 2C;0, and 
December 300. 

The worli of installlng the new equipment was being carried on, and the 
manufacture of the engines proceeded, but in the months Indlcated only 190 
engines were completed for delivery, and some. If not ail of thèse, proved un- 
satisfactory. l>eniands for overdue deliverles were being made, as well as 
complalnts respecting engines delivered. In response to the complaints the 

(g::»PoI otlier cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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bankrupt's vice président on December IStli went to Jackson, taking Farmer 
witii him. The next day Fariner started back home by way of Chicago. The 
vice président urged him to be "back to the shops as soon as possible, and 
Farmer sald he would reaeh Mllvvaukee the same day. as he intended stop- 
ping at Chicago but a sliort time to buy liis wife a Christmas présent. TJpon 
reachlng Chicago he did not return to Milwaukee, bnt remalned at Chicago 
until the 22d, indulglng himself in diversion strictly Personal. Corning to 
Milwaukee on the 22d. he dld not go to the shop because of a severe cold he 
liad contracted. On the 24th he was dismissed from his employment. Within 
six months thereafter the Company became bankrupt. Farmer iiled liis claim 
for $13,062.45 for damage accruing to him by reason of his alleged unla\\/ul 
dismlssal. 

The référée found that the absence from duty was in no manner on account 
of his own necessities or of the employer's business, but because of Farmer's 
own self-indulgence during that time. He found furthor that this absence and 
the failure to return to his employment was not sucli a 'breach of his contraet 
of employment as to justify lils dismissal, and that his conduct during sucli 
time was not such as was inconsistent with the natui'e of bis employment, or 
rendered him unflt to continue it. Ile allowed the claim to the extent of $3,- 
862.50 for the balance of the full year's salary, and disallowed it for the rest 
of the claim, whlch was based upon the bonus. Both parties petitloned for 
review, and the District Court reversed the referee's order of allowance, and 
directed that the entire claim be disallowed. Farmer appeals. 

Lyman G. Wheeler, of Milwaukee, Wis., for appellant. 
Arthur W. Fairchild, of Milwaukee, Wis., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). [1 ] 
It is maintained for appellant that one serving in a supervisory ca- 
pacity is not so strictly accountable to the employer for his time as is a 
clerk or a workman, and that Farmer's absence of two or three days 
without permission was not such a breach of the contraet as warrant- 
ed its termination. The légal proposition, as generally stated, is sus- 
tained by the authorities cited from Wisconsin, the state where this 
contraet was made, as well as elsewhere. Moody v. Streissguth Cloth- 
ing Co., 96 Wis. 202, 71 N. W. 99; Schumaker v. Heinemann et al., 
99 Wis. 251, 74 N. W. 785; Loos v. Walter Brewing Co., 145 Wis. 1, 
129 N. W. 645, 140 Am. St. Rep. 1052; Green v. Somers, 163 Wis. 
96, 157 N. W. 529; Beach on Modem Law of Contracts, § 584. 

But the applicability of such rule must dépend on the facts of par- 
ticular cases. Conditions may be readily imagined where in a well- 
organized, smoothly running, and successful business a day's or even 
a month's absence of a gênerai superintendent, who bas the business 
well in hand, might be wholly consistent with its continued uneventful 
and successful opération. Upon the other hand, the business may be 
in condition so critical that a single hour's willful absence of such an 
officer at such a time might well be regarded as rank disloyalty and 
gross insubordination. Nearly fîve months of the new contraet period 
had passed. Instead of deliveries of 1,050 engines required during 
that time under a single contraet, co say nothing of other outstanding 
contracts, but 190 ail told had in fact been delivered, and thèse more or 
less defective. Purchasers were clamoring for deliveries and com- 
plaining of def ects in. those delivered ; materials were delayed ; there 
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was more or less trouble in the shop ; and things generally seemed to 
be going awry. Added to this, the new equipment was in process of 
installation ; old machines were being moved and changed ; and the 
shop was undergoing radical rearrangenient and reconstruction, The 
responsible head was Farmer. He had various foremen under him, 
but he was the only mechanical engineer connected with the plant, and 
while in authority it was upon his designing, planning, and direction 
that succcss or failure depended. This high-priced man faced obsta- 
cles, to surmount which would manifestly require his fullest capacity 
and undivided attention. Surely this was not a situation wherein the 
man at the helm might needlessly and with impunity abandon his post 
that he may tread ''the primrose path of dalliance." 

It is urged that the évidence shows no harm to the business result- 
ing from thèse days of absence of its mechanical head. The sentry 
sleeping at his post is not less derelict in duty if, haply, disaster does 
not follow ; nor is the responsible employé's disloyalty or insubordina- 
tion measured by the extent of the résultant harm to the employer, nor 
minimized if none happens to follow. 

It is insisted that even if, while at Chicago, appellant did transgress 
the canons of propriety and right living, this of itself would not war- 
rant his dismissal. The authorities support the proposition that if the 
transgression does not injure the employer, nor unfit the transgressor 
for the employment, termination of a contract of employment for such 
cause alone would not be justified. Wood, Master & Servant, § 110; 
Child V. Boyd, etc., Co., 175 Mass. 493, 56 N. E. 608 ; Brownell v. Ehr- 
ich, 43 App. Div. 369, 60 N. Y. Supp. 112. But the dismissal hère is 
not justified on the ground of the employé's personal transgression at 
Chicago. The fact of the transgression affords évidence that the ab- 
sence from duty was not necessitated by any of such causes as might 
excuse it, and emphasizes the conclusion that it was willful and delib- 
erate, and under conditions which gave to the conduct strong color of 
disloyalty and- insubordination. 

[2] Kor is it material that at the time of the dismissal the employer 
did not know of his conduct at Chicago, and did not assign it as a cause 
of dismissal. Even if the cause assigned for dismissal was not in itself 
sufïicient, if it appears that sufficient cause therefor did in fact exist, 
the dismissal was justified. Wood, Master & Servant, § 121 ; Eabatt's 
Master & Servant, § 189 ; Carpenter Steel Co. v. Norcross, 204 Fed. 
537, 123 C. C. A. 63, Ann. Cas. 1916A, 1035 ; Thomas v. Beaver Dam 
Mfg. Co., 157 Wis. 427, 147 N. W. 364, Ann. Cas. 1916A, 1020; Loos 
V. Walter Brewing Co., 145 Wis. 1, 129 N. W. 645, 140 Am. St. Rep. 
1052; Von Heyne v. Tompkins, 89 Minn. 77, 93 N. W. 901, 5 L. R. 
A. (N. S.) 524. But the employer did then know the desperate condi- 
tion of things at home ; did know that appellant's place was there, and 
his présence there much needed ; did know appellant had been asked 
at Jackson to return at once to the shop, and had stated he would do so 
af ter a short stay at Chicago for buying a présent ; and did know that 
for several days he did not put in appearance at his place of duty. 
Without any excuse appearing for the absence, such as illness or other 
246 F.— 43 
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unavoidable cause might aft'ord, the employer was warrantée! în at- 
tributing it to a willful disregard of the master's interests, and to in- 
subordination, which, in our judgment, upon this record justified his 
dismissal. 
The order of the District Court is therefore affirmed. 



JOHN B. OABTER CO. v. HENGST. 

(Circuit Court of Appeals, Third Circuit. November 7, 1917.) 

No. 2286. 

CONTEACTS <©=3l70(l) — CONSTEUCTION PeACTICAI, CONSTEUCTION BY PABTIES. 

The parties entered into an agreement for doing of i-ailroad construction 
work ; défendant to contribute the plant, whlch It owued, and complain- 
ant his services as manager. There was no provision for termination of 
the contract, which contemplated the securing of successive contracts for 
work, nor was there any provision for valuation of Ûie plant; but there 
was a provision for determinlng the profits on each contract performed, 
and that, "in ascertaining the profits made on said contract on eompletion 
of the work, the parties hereto shall agrée upon the reasonable value of 
the plant." In making such several settlements, the plant was valued by 
taking its cost and charging certain percentages for use and détérioration. 
Ileld that, in view of such practical construction of the contract by the 
parties, the same method of valuation was properly adopted by the court 
in a suit for final settlement and accounting between them, after eomple- 
tion of the last contract. 

Appeal from the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Suit in equity by Robert Graham Hengst against the John B. Carter 
Company. Decree for complainant, and défendant appeals. Aifirmed. 

For opinion below, see 235 Fed. 982. 

CoUins & Corbin, of Jersey City, N. J., and Charles A. Denneen, 
of New York City, for appellant. 

Lindabury, Depue & Faulks, of Newark, N. J. (J. E. Ashmead, of 
Newark, N. J., of counsel), for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Robert G. 
Hengst, a citizen of Pennsylvania, filed a biil against the John B. 
Carter Company, a corporate citizen of New Jersey, for an accounting. 
An interlocutory decree for such accounting having been entered, the 
cause was referred to a master, who took testimony, examined the 
accounts submitted by both parties, and thereafter filed a report finding 
a balance in favor of Hengst. The Carter Com]îany having filed ex- 
ceptions to such report, the court below heard the same, and in an 
opinion published in 235 Fed. 982, made some minor clérical correc- 
tions, but in substance adopted the views of the master and entered a 

<@:33Foi other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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decree in Hengst's favor for some $19,000. Thereupon the Carter 
Company took this appeal. 

Without hère restating in détail the history of the cause, ail of which 
is fully set forth in the opinion referred to, it suffices to say the 
parties, by written contracts, engaged in railroad construction work, 
and this bill was for an accounting for alleged profits. Each party 
submitted an account to the master, and, apart from miner différences, 
there was no substantial différence between them, save as to the value 
placed in the accounting on the construction plant which the Carter 
Company owned and which had been used in the several différent rail- 
road contracts the parties had completed. In that regard the conten- 
tion of the Carter Company was that the aggregate of the market 
value of the différent appliances, tools, etc., which made up the plant, 
was the value to be adopted as a basis of settlement. On the other 
hand, Hengst claimed the plant should be valued as a going concern, 
and its value determined by its cost price, less proper déductions for use 
and détérioration. 

The relations and rights of the parties, as we hâve said, were created 
by contract, and are to be determined by such contract, and while the 
situation that arose was, as is generally the case, and is generally the 
cause of disputes, one not foreseen or provided for by the contract, 
still the contract, its terms, purposes, and objects, constitute the spirit 
in which the rights of the parties should be adjusted. Turning, there- 
fore, to such contract, we find it was entered into with a view to the 
parties, not only doing the particular contracting work then undertaken, 
but also other work to be thereafter secured. In this joint initial 
enterprise, and in those to succeed and actually succeeding it, the Carter 
Company was to contribute the use of the plant it owned, and Hengst 
was to contribute his services. Provision was made for determining the 
profits of each separate work thus undertaken, and for carrying the 
plant into succeeding opérations, by the f ollowing stipulation : 

"In ascertaining tlie profits made on sald contract. on completion of the 
work the parties hereto shall agrée upou the reasonable value of the plant," 

In fulfillment of this provision, the parties, as new contracts were 
obtained, fixed the value of the plant in settling the profits of one con- 
tract and establishing a profit basis for a new construction in opéra- 
tion, by taking the cost of the plant and charging certain percentages 
for use and détérioration. Such method of fixing the plant value, the 
plaintiff contended for before the Master. The latter followed that 
view, the court below concurred, and we are now asked by the plain- 
tiff to adopt it as our view. On the other hand, the défendant contends 
iâr a market price for the individual articles of the plant. This, in 
brief , makes a différence of some $19,000 in valuation, and is the sub- 
stantial dispute hère involved. * 

The situation, as we hâve said, is one not contemplated by the con- 
tract and nécessitâtes a valuation of plant, for which the contract did 
not provide any particular method. The contract contemplated and 
provided for a successive séries of future contracts, and made no' ex- 
plicit provision for a stoppage of the relation between the parties. But, 
while no stoppage was provided for, we think the court below, sitting 
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in this cause as a chancellor, lias grasped and enforced a settlement 
based on the spirit of the contract as interpreted by the parties to it. 
While, as we hâve said, the contract made no provision for the ending 
of the relations between Hengst and the Carter Company, yet mani- 
f estly the contract could not hâve been made without the possibility of 
its some day ending. And in the absence of any provisions for a valu- 
ation at its termination, what standard of valuation commends itself 
more highly, or is more likely to be right, than the one which the parties 
had themselves set the seal of their approval upon by adopting it in 
their performance of the contract? That contract provided that "in 
ascertaining the profits made on said contract, on completion of the 
work the parties hereto shall agrée upon the reasonable value of the 
plant," and in construing and applying that language they had taken 
cost with a déduction for use and détérioration as a standard of the 
reasonable value of the plant. 

Why should not that standard also apply to the ending of the rela- 
tion ? The plant was owned by the Carter Company. It was meant for 
continuous service. Hengst had neither ownership nor property inter- 
est in it ; he could not compel its sale or future use. Nor was the Car- 
ter Company obliged to disintegrate and sell the plant in the market, in 
order to fix a value on which to settle with Hengst. Under such cir- 
cumstances, we are clear that the value of the plant when the parties 
separated was that reasonable value which the parties had acted upon, 
namely, its plant value as a plant, based on cost, less due allowance for 
use and détérioration. In Attorney General v. Drummond, 1 Dr. & 
War. 368, Sugden, Chancellor, said: 

"Tell me what you hâve done under such a deed, and I will tell you what 
that deed means." 

We are of opinion the court below, în following the path the par- 
ties had made, was more likely to be right than if it had departed 
therefrom. 

Finding in this particular and in other respects no error, the decree 
below is affirmed. 



ATLAKTA & W. P. II. CO. v. GIîEEN. 

(Circuit Court of Appeals, Fifth Circuit. December 21, 1917.) 

No. 3042. 

1. Négligence <©=>2.5 — What Constitutes— Attractive Nuisance. 

It is aetionable neglifçence for one to leave unguarded, on a part of his 
premlses which he knows is frequented by children for purposes of play, 
a dangerous thing, Vv'hich may be fatal to any one who touches it, witii- 
out taklng any précaution agaiiist the mischief likely to resuit. 

2. Négligence <S=32(2) — Landownebs — Liability. 

A landowner, who leaves on his premises, which are frequented by 
children, an unguarded dangerous agency, is liable to a thlrd person who, 
vi'ithout négligence on his part, is liijured in an attempt to reseue the 
child or children in péril. 

<g;s9Foi other cases see same topic & KBY-NUMDBR in ail Key-Numbered Digests & Indexes 
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3 Klectbicity ©=3l9(2) — Pleading — Demurkek — Scope. 

Plaintiff's pétition alleged that between a thicl^ly settled street and tlie 
traclvs of tlie défendant company there was a strip of land covered with 
grass, uninclosed, wliieh was customarily used by childreu in tlie neigli- 
borhood as a playground, and that défendant made no objections to sucli 
use. The pétition furtlier alleged tliat cables of wires trausmitting elec- 
trlcity lu volume sufficient to instantly kill a Imman being, from an elec- 
tric plant on one side of défendant'» tracks to a custonier on tlie other 
side, f ell in a heavy storm and were severed by a passing train ; that a 
sliort while thereafter défendant'» section liand removed the cables, throw- 
ing them on the grass-covered plot used by children as a playground, al- 
though knowing ut that Hme that tliey \Yere lieavlly charged with elec- 
tricity; that one of the wires came in contact with the grass and ignited 
It, and some of the children, seeing the tire, went to that place and 'began 
to jump over it, whereupon plaintiff's husband, realizing the danger of 
the children, approached the lire to save them, but in going to the place 
where the children were playing stepped on the live wire and was instant- 
ly killed. Held that, thougli the complaint might be subject to criticism 
on the ground that the word "children," as used with référence to those 
playing and jumping across the fire, was defective in not showing that 
they were immature persons of insutlicient capacity to be capable of 
guarding against the péril to which tliey were exposed, that defect could 
not, under Georgia practice, be raised by gênerai deinurrer, and as 
against gênerai demurrer the pétition niust be deemed sufficient; the 
Word "children" being used in its common acceptance. 
4. Tkial <S=5l43 — Province of Jury — Confmcting E.viuence. 
An issue is for the jury when the évidence is coiifiicting. 

In Error to the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

Action by Mrs. Etta Green against the Atlanta & West Point Rail- 
road Company. There was a judgment for plaintiff, and défendant 
brings error. Affirmed. 

P. H. Brewster and Arthur Heyman, both of Atlanta, Ga. (Brew- 
ster, Howell & Heyman, of Atlanta, Ga., and A. H. Thompson, of 
La Grange, Ga., on the brief), for plaintiff in error. 

Lester C. Slade and H. H. Swift, both of Columbus, Ga., George 
Westmoreland, of Atlanta, Ga., and Sidney Holderness, of Carrollton, 
Ga. (Meadors & Wyatt, of La Grange, Ga'., on the brief), for défend- 
ant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was an action by the défendant in 
error, Mrs. Etta Green (hereinafter called the plaintiff), to recover 
damages for the death of her husband. Her pétition averred the fol- 
lowing State of facts : 

_ The plaintiff, her husband, and their three children resided in the 
city of La Grange on a street running parallel with the track of the 
plaintiff in error railway company (which will be called the défendant). 
That street was thickly settled, and there were a great many children 
in the neighborhood, which facts were known to the défendant. Be- 
tween that street and the defendant's track there was a strip of land 
belonging to the défendant. That strip was covered with grass, was 

Ê=}For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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uninclosed, ordinarily was a safe playground for children, and, with 
the knowledge of the défendant and without objection from it, was 
used by the children of the neighborhood as a playground. Cables or 
wires which transmitted electricity, in volume sufficient to kill instantly 
a human being, from an electric plant on one side of the defendant's 
railroad to a customer of the operator of the plant on the other side of 
the railroad, were strung on pôles, one of which, during a heavy wind 
and rain, fell, resulting in the wires strung to it being thrown onto and 
across the rails of defendant's track. Soon after this occurred a train 
operated by the défendant passed the point at which the wires or 
cables were upon the track and severed them. In a short while there- 
after a section master of the défendant, assisted by the section hands 
under him, removed the fallen wires or cables from the track and threw 
them on the above-mentioned strip of land, knowing at the time that 
the wires were heavily charged with electricity and were likely to be 
hidden by the grass which covered the ground where the severed wires 
were left. An end of one of the wires came in contact with the grass 
and ignited it. Some children saw the fire, went to the place where it 
was, and played at jumping over the wire. Some time after the wires 
were blown down, and after they had been removed from the track to 
the above-mentioned strip of land, the plaintiff's husband, when he 
reached his gâte in going to his résidence, saw the children jumping 
over the wire where the grass was burning, and, realizing the danger 
of their doing so, approached to warn and save them ; and, as he was 
doing so, being intent on the danger the children were in and looking 
at them and the fire, he stepped on a wire which was hidden in the 
grass, came in contact with the electric current, and was instantly kill- 
ed. The défendant negligently left the severed wires, known to be 
heavily charged with electricity, at the place to which they were re- 
moved from the track, without guarding the same, or giving any warn- 
ing to children or any one else of the danger incident to their présence 
there. 

[1-3] It is actionable négligence for one to leave unguarded on a 
part of his own premises, which he knows is f requented by children for 
purposes of play, a dangerous thing, which may be fatal to any one 
who touches it, without taking any précaution against the mischief 
likely to resuit. Union Pacific Railway Co. v. McDonald, 152 U. S. 
262, 14 Sup. Ct. 619, 38 L. Ed. 434. And such person is liable to a 
third person, who, without négligence on the latter's part, is injured in 
an attempt to rescue the child or children discovered in péril due to 
such négligence of the proprietor of the premises on which they are 
playing. Corbin v. City of Philadelphia, 195 Pa. 461, 45 Atl. 1070, 49 
L. R. A. 715, 78 Am. St. Eep. 825, and note. It is urged in behalf of the 
défendant that the plaintiff's pétition does not show that the défendant 
was négligent with référence to the persons whose rescue was being 
attempted by her husband when he came to his death. The basis of 
this contention is that the pétition describes those persons as "chil- 
dren," and does not specifically aver that they were so young and im- 
mature as to be incapable of appreciating and guarding ag?Jnst the 
péril to which they were exposed. The sufficiency of the pétition as a 
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whole was questioned in tlie trial court only by a gênerai demurrer, 

and the particular ground of objection above stated was not there 

pointed out. The word "children" is appropriate to describe very 

young persons, such as are not old enough to dispense with protective 

aid and care. It is such a one that was pictured when it was said : 

"When I was a child, I siialio as a cliild, I understood as a child, I thought 
as a child; but when 1 becauie a man, I put away childlsli things." 

The averments of the pétition as to what the "children" mentioned 
were doing when their rescue was attempted graphically show that 
they had not put away childish things. It is quite questionable whether 
anything more was needed to be said to show that they were lacking 
in maturity and capacity to guard against the danger, due to conduct 
chargeable against the défendant, to which they were exposing them- 
selves. But let it be assunied that the pétition was subject to objection 
on the ground that its description of the persons in behalf of whose 
safety the deceased was acting when he was killed did not with the 
certainty and definiteness which may be required show that those per- 
sons were so immature as to need to be guarded f rom a danger which 
others might be expected to avoid, with the resuit of making alleged 
conduct négligent as to them, though it was such as not to be a breach 
of any duty owing to others of more maturity and capacity. If the 
pétition was defective in not more clearly disclosing that the word 
"children" was used to describe immature persons, this defect was one 
of form, and not of substance, which, under the Georgia practice, is 
not taken advantage of by a gênerai demurrer. East Georgia & Flori- 
da R. Co. V. Kintr, 91 Ga. 519, 17 S. E. 939; Western Union Telegraph 
Co. V. Jenkins, 92 Ga. 398, 17 S. E. 620; Little Rock Cooperage Co. v. 
Hodge, 105 Ga. 828, 32 S. E. 603. When questioned only by a gênerai 
demurrer, a pétition is to be regarded as averring négligence when the 
language used, as it is commonly understood, when used as it is used 
in the pleading, is appropriate to express that meaning. 

[4] The évidence adduced was quite conflicting, but a phase of it 
supported the material averments of the pétition. The court was not 
in error in refusing the defendant's rec^uest for an instruction that the 
jury render a verdict in its favor. 

We are not of opinion that there was réversible error in any ruling 
of the court which is presented for review. 

The judgment is affirmed. 



UNITED STATES v. MUELLER. 

(Circuit Court of Appeals, Elglith Circuit. October 29, 1917.) 

No. 4577. 

Aliens <S:::36S — Natubalization — Time for Frr,iNG Petitiow. 

The provision of Naturallzation Act June 29, ]90C, c. 3592, § 4 (2), 34 
Stat. 596 (Comp. St. 191G, § 4352 [2]), which re<iulres an alien to file hls 
application for admission to cltizenship "not less than two years nor 
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more than seven years" after making his déclaration of intention, is to be 
strictly observed by tlie courts, and the seven-year limitation is not en- 
larged by the fact that within that tiuie the alien filed two pétitions for 
admission in a court which was wlthout .iurisdictlon because of his 
nonresidence within the district, and which were for that reason dis- 
missed. 

Smith, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Suit by the United States against Rudolf Mueller. Krom a decree 
dismissing the complaint, the United States appeals. Reversed. 

Alfred Jaques, U. S. Atty., of Duluth, Minn. 

A. L. Agatin, of Duluth, Minn. (Chester A. Congdon, of Duluth, 
Minn., on the brief), for appellee. 

Before HOOK, SMITH, and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. This is a suit by the United States to 
cancel a certificate of citizenship issued to Mueller, upon the ground 
that it was illegally procured. The trial court dismissed the complaint 
as insufficient, and the government appealed. The suit was brought 
under section 15 of the Act of June 29, 1906 (34 Stat. 596 [Comp. St. 
1916, § 4374]). The particular ground of illegality asserted by the 
government is that Mueller's pétition for naturalization was filed more 
than seven years after his déclaration of intention to become a citizen. 
The parts of the act of June 29, 1906, bearing on the case, are as fol- 
lows: 

Section 3 (Comp. St. 1916, § 4351) confers exclusive jurisdiction 
to naturalize aliens upon various courts, among which are courts of 
record in the states. It also provides : 

"That the naturalisation jurisdiction of ail courts hereln speclfied. state, 
territorial, and fédéral, shall e.^tend only to alleus résident within the re- 
spective judicial districts of such courts." 

Section 4 provides that "an alien may be admitted to become a citi- 
zen of the United States in the following manner and not otherwise," 
and the first of the succeeding paragraphs requires that he shall make 
a déclaration of intention on oath before the clerk of the court or 
his authorized deputy "two years at least prior to his admission." The 
second paragraph provides that "not less than two years nor more than 
seven years after he bas made such déclaration of intention he shall 
make and file, in duplicate, a pétition in writing" for naturalization. 

Section 27 (Comp. St. 1916, § 4382) prescribes the form of déclara- 
tion of intention including this heading: "Invalid for AU Purposes 
Seven Years after the Date hereof." Each alien receives a copy of 
his déclaration. 

The government's complaint which the trial court held insufficient 
discloses the following: On January 28, 1907, Mueller fîled his déc- 
laration of intention in the office of the clerk of the district court of 
Ramsey county, Minn. In February, 1910, he filed in that court a 
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pétition for admission to citizenship stating that he was then a résident 
of St. Paul, in Ramsey county. It was averred in the government's 
complaint tliat he did not then réside in that city or county. The péti- 
tion was called for hearing in the Ramsey district court in June, 1910, 
and as he did not appear it was continued to a fixed day in the suc- 
ceeding month. He again failed to appear, and the court denied his 
pétition for that reason. In February, 1911, he filed in the same state 
court a second pétition, with a like averment as to his résidence in 
Ramsey county. It was heard in June, 1911, and denied, upon the 
ground that he was not in the court's jurisdiction. August 13, 1914, 
more than seven years after his déclaration of intention he filed a third 
pétition in the District Court of the United States for the District of 
Minnesota, averring that he was then a résident of St. Louis county, 
Minn. Upon this pétition an order was rendered granting the certifi- 
cate of citizenship now in question, over the objection of a représenta- 
tive of the naturalization service of the United States. 

The case stated in the complaint is within the rule of United States 
V. Ginsberg, 243 U. S. 472, 37 Sup.Ct. 422, 61 L. Ed. 853 (Aprd 9, 
1917), as to the trial court's jurisdiction of plenary suits to cancel cer- 
tificates upon grounds like those above narrated. In that case the Su- 
prême Court also expressed the necessity of strict observance by alien 
applicants of the statutory requirements for naturalization. The pro- 
visions of the act of 1906 are clear and positive. "Courts are with- 
out authority to sanction changes or modifications ; their duty is rigid- 
ly to enforce the législative will in respect of a matter so vital to the 
public welfare." Though Mueller's first two pétitions were within the 
prescribed seven-year period after his déclaration of intention, the 
Ramsey county court in which they were filed was without jurisdic- 
tion. He was not a résident within its judicial district. Its favorable 
action upon the pétitions would bave been void. The filing under such 
circumstances did not enlarge the limitation of the act of Congress. 
Nor can those pétitions be taken as fresh déclarations of intention 
because for a like reason the court had no power to receive and en- 
tertain them for that purpose. Mueller's third pétition was filed in a 
court in whose judicial district he resided, but it was more than seven 
years after his déclaration of intention. We need not consider the rea- 
sons for this limitation. It is positive and unqualified, and courts are 
without power to dispense with it or enlarge it by construction. 

Counsel invoke section 3 of the act of June 25, 1910 (36 Stat. 829, 
c. 401 [Comp. St. 1916, § 4352]), which authorizes relief from the 
results of misinformation under certain conditions. We do not con- 
sider whether Mueller could bave brought himself within the provi- 
sions of that section. The right conferred by them is limited and ex- 
ceptional, and the burden of an affirmative showing rested upon the 
alien applicant. It is enough to say that the complaint of the govern- 
ment was sufficient on its face to exclude them. 

The order is reversed, and the cause remanded for further pro- 
ceedings. 

SMITH, Circuit Judge, dissents. 
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TITE EOCKA.WAY. 

THE RICHARD F. XOUNQ. 

(Circuit Court of Appeals, Fourth Circuit. October 9, 1917.) 

No. 1534. 

CoixisiON <S=>153 — Suit fob Oolusion — Review on Appeal — Findings of 
Fact. 

Where the question of responsibllity for a collision Is a doubtful ques- 
iltlon of fact, and the findiug of the triiil court Is supported hy sub- 
stantlal évidence, it wlll not be dlsturbed on appeal. 

Appeals from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edraund Waddill, Jr., Judge. 

Suit in admiralty by Bannie Barnes against the ferryboat Rockaway, 
the Ferries Company, claimant, and the tug Richard F. Young, Henry 
Crew, claimant. Decree for libelant against both vessels, and claim- 
ants appeal. Affirmed. 

For opinion below, see 240 Fed. 844. 

Braden Vandeventer, of Norfolk, Va. (Hughes & Vandeventer, of 
Norfolk, Va., and Foley & Martin, of New York City, on briefs), for 
appellant Henry Crew, owner and claimant of tug Richard F. Young. 

R. Randolph Hicks, of Norfolk, Va., for appellant Ferries Co., 
owner and claimant of ferryboat Rockaway. 

D. Lawrence Groner, of Norfolk, Va., for appellee. 

Eefore PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The appellee. Bannie Barnes, a passenger 
on the ferryboat Rockaway, plying between Norfolk and Portsmouth, 
was injured in a collision between the ferryboat and the steam tug 
Richard F. Young, which occurred just after the former started from 
her Norfolk slip. Prior to the accident the tug had been lying, bow 
upstream, at Campbell's Wharf, which nearly adjoins the ferry slip, 
with another tug and a carfloat between her and the wharf. To per- 
mit the carfloat to be taken elsewhere, the Young moved out into and 
up the stream a short distance, and then turned about to go back to the 
wharf when the carfloat was out of the way. This maneuver took 
place almost in front of the ferry slip and for a couple of minutes or so 
prevented the Rockaway from leaving. But when the tug began to 
move downstream and her stem was passing the end of the lower line 
of piling, the Rockaway gave the usual signal and started out on her 
trip. She had gone only some 200 feet, her stern clearing the mouth 
of the slip by about 50 feet, when she hit, or was hit by, the fantail of 
the tug, causing the in jury in question. The court below found both 
vessels at f ault and decreed that each of them should pay half the dam- 
ages awarded. Both appealed. Each concèdes that appellee is entitled 

^caFor other cases see same topio & KEY-NUMBBE in ail Key-Numbered Dlgests & Indexes 
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to recover, because the accident was not unavoidable, but each seeks 
to escape liability by making out that the other was wholly to blâme. 

As hère presented the case turns mainly on the position and move- 
ments of the tag immediately before and at the moment of the colHsion. 
The Rockaway contends that she did not start until the tug was clear 
of her course, that she moved "straight out" from the shp, as was right 
and proper for her to do, and that she had gone but httle more than her 
own length, not having gained sufficient speed for steerageway, when 
the tug without the slightest warning suddenly began backing at full 
speed, and kept backing until they collided, although she twice blew 
danger signais and did everything else in her power to avert the acci- 
dent. Indeed, the alleged backing of the tug into the pathway of the 
f erryboat, when the latter could not reasonably f oresee or guard against 
such a movement, is the principal ground upon which the Rockaway 
claims exemption. 

Against this is the testimony of witnesses for the Young, equally 
positive and, so far as we can see, equally believable, to the effect that 
the tug did not back at ail af ter she started downstream ; that she re- 
versed her engines just enough to check lier speed and bring her prac- 
tically to a standstill ; that she did this to avoid running down a cou- 
ple of launches which were crossing her bow, one going to and the oth- 
er from a landing at Campbell's Wharf; that the pilot of the f erry- 
boat could and should bave perceived the difficult situation of the tug 
and taken it into accovmt before leaving the slip; that the stern of the 
tug was some 25 feet below the lower line of piling when the accident 
happened ; that the Rockaway either went to starboard or was carried 
down by the tide and struck the tug when the latter was compelled to 
stop ; and that consequently the Rockaway was wholly at f ault. 

This outline of opposing contentions is quite sufficient, as we think, 
to show that the question of responsibility for the collision, as between 
the ferryboat and the tug, was a doubtful question of fact, and that 
the finding of the learned district judge is supported by substantial and 
not improbable proof. This being so, the finding will not be disturbed, 
as we hâve repeatedly held, and the decree is, accordingly, affirmed. 



SIMONTON V. SHAW. 

(Circuit Court of Appeals, Fifth Circuit. December 15, 1917.) 

No. 311S. 

1. Evidence ©=402 — Oral Agreement Inconsistent witii Note. 

In the absence of fraud, accident, or inistake, the maker of a note 
cannot defeat action tliereon by proving a prlor or coutemporaueous 
agreement inconsistent within it. 

2. Set-Off and Counterclaim <3=322(2) — Action on Contract — Tort as 

Set -Oit. 

Under the law of Georgla, a tort cannot be set off In an action at law 
on contract. 

^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Northern 
District of Georgia ; William T. Newman, Judge. 

Action by Leslie M. Shaw against J. M. Simonton. Judgment for 
plaintifï, and défendant brings error. Affirmed. 

Ben J. Conyers and George Gordon, both of Atlanta, Ga., for plain- 
tifï in error. 

Owens Johnson, of Atlanta, Ga. (Dorsey, Shelton & Dorsey, of At- 
lanta, Ga., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge, 

WALKER, Circuit Judge. This was an action by the défendant in 
error on a promissory note made by the plaintifï in error to one Porter 
and by the latter indorsed to the défendant in error. The court sus- 
tained a demurrer to and a motion to strike so much of the defendant's 
answer as undertook to set up a défense to the action. This ruling is 
assigned as error. 

It is not clear, from the averments of the answer, whether what is 
relied on as a défense is a paroi contemporaneous agreement to which 
the maker and payée of the note were parties, and which was incon- 
sistent with the obligation evidenced by the note, or is tortious conduct 
of the holder of the note, the plaintifï in the suit, sought to be availed 
of as a set-ofif. Whether the défense relied on is regarded as the one 
kind or the other, the court is not chargeable with error in the disposi- 
tion made of it. In the absence of fraud, accident, or mistake, the 
défendant could not defeat the action by proving a prior or contempo- 
raneous oral agreement inconsistent with the written instrument sued 
on. And under the law of Georgia it is not compétent in a court of 
law to set off a tort in an action on a contract. Green v. Combs, 81 
Ga. 210, 6 S. E. 582; Hecht v. Snook & Austin Furniture Co., 114 Ga. 
921, 41 S. E. 74. _ 

The judgment is affirmed. 



TATIIM BROS. REAL ESTATB & INVESTMENT CO. v. SIIEiNIC 

(Circuit Court of Appeals, Fifth Circuit. December 13, 1917.) 

No. 3062. 

Appeal and 'îebor <S=931(10) — Keview — Pkesumptions. 

Ther» (s a presumptlon in favor of tlie correctuess of the flndings upon 
wbich the decree appealed from was based. 

Appeal from the District Court of the United States for the South- 
ern District of Elorida; Rhydon M. Call, Judge. 

Suit by W. E. Shenk against the Tatum Brothers Real Estate & In- 

<g;=jPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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vestment Company, a corporation. From a decree for plaintiff, de- 
fendant appeals. Affirmed. 

W. P. Smith and Frank B. Shutts, both of Miami, Fia., and Fdwin 
T. Merrick, of New Orléans, La., for appellant. 

F. M. Hudson, of Miami, Fia. (Hudson, Wolfe & Cason, of Miami, 
Fia., on the brief), for appellee. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

PER CURIAM. The sufficiency cf the plaintiff's (appellee's) aver- 
ments of diversity of citizenship to give the court jurisdiction of the 
case is not questioned, and is not open to question. The sufficiency of 
the évidence adduced to support the averment of the plaintiff's citizen- 
ship is questioned in this court for the first time. We are of opinion 
that that évidence well supports the conclusion that prior to the bring- 
ing of the suit the plaintiiï was a résident citizen of a state other 
than Florida, the state in which the suit was brought, and that at the 
time the suit was brought he had not lost such citizenship. 

A phase of the évidence adduced well supported the findings made 
by the master and which were approved by the trial court. That évi- 
dence consisted principally of testimony of witnesses given in the prés- 
ence of the trial judge before the référence to the master was made. 
The évidence relied on as being opposed to the findings mentioned is not 
such as to make it clearly appear that those findings were improper. 

The conclusion is that the presumption in favor of the correctness 
of the findings upon which the decree appealed from was based bas 
not been overcome, and that it does not appear from the record that 
that decree was erroneous. It is aftirmed. 



ROTAN GKOCERY CO. v. WEST. 

In re STAR GROCERY CO. 

(Circuit Court of Appeals, Kiftli Circuit. December 15, 1917.) 

No. 3125. 

Bankrtjptcy <g=5l69 — Préférence — Set-Okf. 

A créditer receiving an illégal préférence Is not entitled to liave the 
ainount due from the bankrupt set ofE agaiust such préférence. 

Appeal from District Court of the United States for the Western 
District of Texas ; Duval West, Judge. 

In the matter of the bankruptcy of the Star Grocery Company. Pé- 
tition by Frank T. West, trustée, for reconsideration of the order al- 
lowing the claim of the Rotan Grocery Company. The référée sus- 
tained the contest and expunged its claim from the record, and the 
Rotan Grocery Company, claimant, petitioned for review. From a de- 

®=3For otlier cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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crée o£ the court, sustaining the order of the référée, the claimant ap- 
peals. Affirmed. 

J. D. Williamson, of Waco, Tex., for appellant. 
John W. Davis, of Waco, Tex. (Davis & Cocke, of Waco, Tex., on 
the brief), for appellee. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

PER CURIAM. We are of opinion that the évidence adduced welf 
supported the conclusions that the transfer made by the bankrupt to 
the appellant a few days before the pétition in bankruptcy was filed was 
a payment on an account which then no longer was an open one, and 
was made under such circumstances as to constitute it an illégal préf- 
érence, with the resuit that the appellant was not entitled to hâve what 
was owing to it f rom the bankrupt set ofï against the payment so made.i 
Mechanics' Bank v. Ernst, 231 U. S. 60, 34 Sup. Ct. 22, 58 L. Ed. 121. 
The complaint against the decree appealed from is not sustainable. 

That decree is affirmed. 



SCHLANK V. SMITH. 

(Circuit Court of Appeals, Eighth Circuit. October 2&, 1917.) 

No. 4823. 

Appeal and Error (S=»1011(1) — Review — Findings of Fact. 

A finding of fact by a trial court, made on conflictlng testimony of wlt- 
nesses, some of whom testifled orally, will be regarded on appeal as 
presumptively correct. 

Appeal from the District Court of the United States for the District 
of Nebraska; J. W. Woodrough, Judge. 

Suit in equity by George Warren Smith against Jake Schlank. De- 
cree for complainant, and défendant appeals. Affirmed. 

William Baird, of Omaha, Neb. (Wm. Baird & Sons, of Omaha, 
Neb., on the brief), for appellant. 

Francis A. Brogan, of Omaha, Neb. (Brogan & Raymond, of Oma- 
ha, Neb., on the brief), for appellee. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. The issue in this suit in equity is as to the 
existence of an enforceable contract in writing for a 99-year lease of 
some ground on Earnam street, Omaha, Neb. The issue tums upon 
the narrow question of fact whether the proposition of Schlank, to 
which Smith, the owner, addressed a letter of acceptance, included the 
particular ground in question. Part of the évidence at the trial was 
by dépositions, and part, equally important, was from witnesses who 
testified orally. The case so made is so nicely balanced that it is diffi- 

<g=s>For other cases eee same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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cuit to say from the record before us with which party the truth abides. 
The trial court held with Smith. It had an advantage in hearing the 
oral testimony and observing the witnesses, which we do not possess. 
This condition requires the application of the familiar rule that the 
finding of a cliancellor upon conflicting évidence will be regarded on 
appeal as presinnptively correct. 
The decree is affirmed. 



THRAILKII.L v. CROSBYTON-SOUTHPLAINS R. CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. October 15, 1917. Rehearing 
Denled January 16, 1918.) 

No. 4C49. 

1. Bkokees <g=40 — Compensation. 

Defenrlant, which owned a large tract of land, placed It In the hands 
of a corfioration as its agent for sale, on ternis therein agreed upon. 
Afterward plaintlff sold certain of the lands under a contract with a 
tlilrd party, which was interested, to pay a commission on such sales. 
Held, that there was no implied contract by défendant to pay such com- 
missions, but that, at least in the absence of évidence to the contrary, it 
had the right to suppose that plaintiff was acting for and paid by its 
agent. 

2. COBPORATIONS <S=3452— CONTRACTS— FoRMAL ReQUISITES. 

Where an agent of a railroad company had authority to exécute a con- 
tract In its behalf, the fact that he signed it as "Land Commlssioner," 
instead of "Spécial Emigration Agent," which was his otHcial désignation, 
was immaterial, and does not relieve the company from liability thereon. 

8. Corporations <S=3.385 — Corpobate Powebs — Doctrine of Ultra Vires. 

The doctrine of ultra vires, whether invoked for or against a corpora- 
tion, is not favored in the luw. 

4. Corporations <S:=545C — Implied Powers — Railroad Companies. 

It is within tlie implied powers of railroad company, whose Une runs 
through a territory largely unsettled, as an aid to its owii business to 
encourage settlement of lauds tributary to its road, and to that end it 
may make a valid contract to pay a rcasonable commission ou sales of 
such lands to settlers, although it is not the owner of the same. 

Hook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of lowa; Martin J. Wade, Judge. 

Action at law by Délia Thrailkill against the CrosbytonrSouthplains 
Railroad Company and the C. B. Live Stock Company. Judgment for 
défendants, and plaintifï brings error. Affirmed as to the Live Stock 
Company, and reversed as to the Railroad Company. 

Earl R. Ferguson, of Shenandoah, lowa (C. R. Barnes, of Shenan- 
doah, lowa, on the brief), for plaintiff in error. 

J. W. Burton, of Crosbyton, Tex. (D. W. Higbee, of Creston, lowa, 
on the brief), for défendants in error. 

Before HOOK, SMITH, and CARLAND, Circuit Judges. 

or other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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SMITH, Circuit Judge. In July, 1900, there was organized under 
the lavvs of Illinois the défendant the C. B. Live Stock Company, witl^ 
its principal place of business at Chicago, 111. It originally had a capi- 
tal stock of $100,000, dividod into shares of $100 each, held as follows : 

Julian M. Bassett 200 shares ?20,000.00 

L. A. Coonley, \vard 150 shares 15,000.00 

Howard Coonley 75 shares 7,500.00 

Avery Coonley 200 shares 20,000.00 

Kdward P. Bailey 100 shares 10,000.00 

John Stuart Coonley 200 shares 20,000.00 

Sarah Coouley 75 shares 7,500.00 

This company had acquired by 1912 about 87,000 acres of land in 
Crosby county, Tex. In the raeantime railroads had been built 
through the région, but none striking the lands of the défendant the C. 
B. Live Stock Company. It was about 40 miles to the nearest point on 
the railroad. Then the owners of the C. B. Live Stock Company de- 
cided to build a railroad. An Illinois corporation, and least of ail one 
organized to engage in the live stock business, could not build a rail- 
road in Texas, and it was decided to organize a new corporation for 
that purpose. It was necessary for a majority of the directors of the 
railroad company to réside in Texas, and for the reasons stated and to 
get more capital five or six nev^' stockholders were taken into the new 
company, not in the old. On March 28, 1910, the articles of incorpo- 
ration of the Crosbyton-Southplains Railroad Company were ac- 
knowledged, and on April 2, 1910, the majority of the board of direc- 
tors made affidavit that the capital stock had been subscribed to an 
amount in excess of $1,000 per mile of the proposed railroad and 5 
p€r cent, thereof had been paid in cash. On April 6, 1910, the Attor- 
ney General certified that the articles were in accordance with the pro- 
visions of chapter 1, title 94, of the Revised Statutes of Texas, and 
not in conflict with the laws of the United States or the state of Texas. 
On the same day the articles were filed for record with the secretary 
of state and recorded. On May 10, 1911, the first train was operated 
over the road which extended from Spur, in Dickens county, across 
Crosby county, to Lubbock, in Lubbock county, and it bas been con- 
tinuously operated ever since. On May 9, 1912, the C. B. Live Stock 
Company entered into a contract with the Realty Realization Company 
of Chicago, 111., by which the former put ail its lands in the hands of 
the latter company for sale, agreeing to pay $5 per acre for the ex- 
pense of sale, and 30 per cent, of the purchase money above a stipu- 
lated net price as a commission for making the sale. The Crosbyton- 
Southplains Townsite Company and the Realty Realization Company 
entered into a contract, adopting the contract jjetween the C. B. Live 
Stock Cornpany and the Realty Company, save a change as to the 
amount of the commission on the sale of town lots. On the same day, 
but whether before or after the two contracts just referred to, does not 
appear, and perhaps that is immaterial, at a spécial meeting of the 
board of directors of the Crosbyton-Southplains Railroad Company : 

"The fhairman stated to the board tliat, on account of the vast unsettled 
country through which the road is operating and will operate if extended, it 
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had bocomë necessary to establish an émigration departmenc in order to get 
into communication with settlers, émigration eompanles, agents, and land- 
owners, and to assist in advertising and settling farmers and otliers in Cros- 
by and adjoining counties. He stated tliat, as tfie companj- liad for its object 
the transporta tien of freight and passengers, it was IncumlKnt upon the 
board to do ail in its power to lielp create this business in every legitimate 
nianner, and that he believed that an émigration department would greatly 
increase trafiic of ail kinds of the railroad. by aiding in settling the country 
and creatiiig a publicity department, such as is usual witli the present-day 
railroad. Whereupou, on motion duly made and secouded, the board did unani- 
mously create and establisli, for this company and for tlie purposes mentioned 
by the chairniau, an émigration department, and appoiuted Clinton S. Wool- 
foUî; gênerai émigration agent, and did antliorize tlie vice president-general 
manager to pay said gênerai émigration agent whatever salary deemed neces- 
sary by said vice president-general manager; said gênerai émigration agent 
to work under the authority of the vice president-general manager, with power 
to appoint spécial émigration agents, under the advice and with the consent of 
the vice president-general manager." 

The salary of Clinton S. Woolfolk as "gênerai émigration agent" 
was subsequently fixed at $1 a month and an annual pass on the rail- 
road. Numerous persons were appointed spécial émigration agents, as 
provided for in the action of the board of directors. Among thèse 
was George W. Butler, W. J. Brunson, F. W. Wilsey, and probably 
Fred H. Johns. Their salary was also fixed at $1 a month and a pass 
over the road. On August 24, 1912, a contract was entered into, sign- 
ed by the "Land and Colonization Department, Crosbyton-Southplains 
Railroad Company, by George W. Butler, Land Commissioner," and 
the plaintiff, Délia Thrailkill. This contract recited that the railroad 
controlled the sale of certain lands in Crosby and Dickens counties, 
Tex., and desired to secure the services of Mrs. Thrailkill in the sale 
and disposition of the same, and appointed and designated lier as 
agent at Clarinda, lowa, for the sale of said lands. 

"The party of the first part [the Railroad Company] agrées to pay to the 
party of tlie second part [Mrs. Thrailkill] as compensation for services in the 
premises a commission equaling .%'{ per acre up to $40 per acre and 7% 
per cent, on land above .S40 of the purchase price at which any lands are 
sold by or through the efforts of such second party at priées and terms 
acceptable to said first party." 

There is no évidence that this contract was ever terminated, but on 
August 24, 1913, a new and similar contract was executed in the name 
of the Orchards Heights Development Company, the Crosbyton- 
Southplains Railroad Company, by Fred H. Johns, manager, and by 
Mrs. Thrailkill. The plaintifï went ahead and sold considérable quan- 
tities of the lands of the C. B. L,ive Stock Company under thèse con- 
tracts, and brought suit against it and the Railroad Company to re- 
cover for the stipulated commissions. The case was tried to a jury, 
and at the conclusion of ail the évidence the court said : 

"lu the cause on trial * * * thei-e bas been submitted to the court in 
the course of the evening a motion to direct this jury to return a verdict for 
the défendants, and that has been fully argiied by counsel on both sides, and 
on the submission of the motion I liave deemed it my duty to instruct you to 
return a verdict for both défendants in this case for two reasons, along with 
other reasons: First, that the Itailroad Company — that as to any contract or 
obligation of the Railroad Company — made to take care of commission of 
24G F.— 44 
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agents working for the Realization Company, that the Railroad Company bas 
no power to make such a contract, beîng a public service corporation, the 
rates being fixed by tlie law, by the Interstate Commerce Commission. It 
bas no monej' except what people pay for transportlng goods over tlie railroad. 
It has only power to use money for legltimate railroad purposes, and not for 
spéculation of this klnd, and any contract made would be absolutely void, if a 
contract was made. As to the Cattle Company, I should say that the évidence 
hère is that tlie Realization Company did sell this land for them, and that 
she, the plaintiff, was working for the Realization Company, and of course the 
Live Stock Company would not be held to pay the agents — the men employed 
to sell the land under a contract by which that agent, the Realization Com- 
pany, agreed It would pay ail the expense itself, any more than if [you] hired 
a man to sell your farm for you, and agreed to pay him $200, and he went 
■out and hired another man, and agreed to glve hlm $50 ; you would not be 
bound to pay the $50 and also the $200. So for those two reasons the motion 
Is sustained. You are directed to return a verdict for the défendants, p.nd 
you may sign this." 

To this instruction the plaintiff excepted, and, after judgnient ren- 
dered upon a verdict returned in accordance with the instruction, the 
plaintiff sued out this writ of error. 

[1] Let us first see if the ruling of the District Court is correct 
as to the C. B. Live Stock Company. There is no claim there is any 
express contract between plaintiff and it. Reliance is had as against 
that corporation upon the right to recover under a quantum meruit. 
When, as in this case, the C. B. L,ive Stock Company had a contract 
with the Realty Realization Company to sell its lands, and there is 
nothing to indicate that it knew that the plaintiff was selling the 
lands in their own behalf, or not as a subagent of the Realty Realiza- 
tion Company, there is nothing upon which an implied contract of 
the C. B. L,ive Stock Company to pay her can rest. The court was 
right in directing à verdict for the C. B. Live Stock Company. Very 
différent is the situation with référence to the Crosbyton-Southplains 
Railroad Company. 

With that corporation the plaintiff had what appeared to be an ex- 
press written contract to pay her $3 per acre commission upon ail 
lands controlled by them sold by her. Two questions naturally arise : 
First, did the agent who signed her contract hâve authority to do so? 
Second, was said contract ultra vires? 

[2] The first contract in the name of the Railroad Company was 
signed "The Land and Colonization Department, Crosbyton-South- 
plains Railroad Company, by George W. Butler, Land Commissioner." 
This was manifestly signed by the Railroad Company, by Butler, and, 
if he had authority to make the contract, the mère f act that he signed 
it "Land Commissioner," in place of "Spécial Emigration Agent," 
would not defeat a recovery. It is évident that the contract was 
signed by the company by Butler, and if Butler had authority to sign 
the contract for the corporation it could make no différence if he sign- 
ed it "Land Commissioner," in place of "Spécial Emigration Agent." 

We therefore turn to the question whether he had the power as 
spécial émigration agent to sign the contract. The chairman of the 
board of directors told the board that on account of the vast unsettled 
country through which the railroad was operating it became necessary 
to establish an émigration department in order to get into communi- 
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cation with settlers, émigration companies, agents, and landowners, and 
to assist in advertising and settling farmers and others in Crosby and 
adjoining counties. It was accordingly unanimously resolved to es- 
tablish for Ihe purposes mentioned by the chairman an émigration 
department and Clinton S. Woolfolk was appointed gênerai émigra- 
tion agent, with power to appoint spécial émigration agents upon the 
advice and with the approval of the vice president-general manager. 
Under the resolution Butler was appointed spécial émigration agent, 
and as such, under the title of "L,and Commissioner," he signed the 
contract. The words "Land Commissioner'' are descriptio personge, 
and the contract, if signed in the name of the Crosbyton-Southplains 
Railroad Company, by George W. Butler, without more, would be 
sufficient, if it appeared that George W. Butler was an agent of the 
Crosbyton-Southplains Railroad Company authorized to make the con- 
tract. The création of the émigration department, to get into com- 
munication with settlers and to assist in settling farmers and others in 
Crosby and adjoining counties, and the appointment of Mr. Butler as 
spécial émigration agent, apparently vested in him the authority to make 
the contract in question. 

[3] We come now to the question as to whether said contract was 
ultra vires. There is no express prohibition of such a contract by 
a railroad company in the laws of Texas. It is customary for rail- 
road companies for the purpose of developing freight and passenger 
business to maintain immigration departments. No authority has been 
called to our attention which prohibits such departments or the pay- 
ing of reasonable compensation for securing settlers. The doctrine 
of ultra vires, whether invoked for or against a corporation, is not 
favored in the law. San Antonio v. Mehaffy, 96 U. S. 312, 315, 24 L. 
Ed. 816; Railway Co. v. McCarthy, 96 U. S. 258, 267, 24 !.. Ed. 693;. 
St. Avit v. Kettle River Co., 133 C. C. A. 76, 216 Fed. 872. 

[4] Could the Railroad Company lawfuUy contract to pay commis- 
sions upon the sale of lands which it did not own, but along its route, 
by individuals to other individuals ; the Railroad Company being nei- 
ther vendor nor vendee? 

It seems to us that this is a question as to whether the Railroad. 
Company has a right to advertise the lands along its route to bringf 
settlers, and, if it can, why can it not pay a reasonable sum to some 
one to secure purchasers rather than to expend a large sum in adver- 
tising in the hope of securing purchasers? The question must ordi- 
narily be resolved into one of whether the contract is fair and rea- 
sonable. In Heinz v. National Bank of Commerce, 150 C. C. A. 592, 
237 Fed. 942, this court said : 

"It Is elementary that the corporate powers ol a national bank, as well 
as of other corporations, are of two classes: (1) Those expressly granted; 
and (2) those impliedly granted, as reasouably incident and necessary to the 
carrying out of the powers expressly granted. The former hâve to do largely 
with the main business objecta and purpose of the corporation ; the latter 
largely with the means and methods of attaining those objects and carrying 
out those purposes. The former are determined once and for ail by the lan- 
guage of the charter or the fundamental law ; the latter may change according 
to tlme, place, and surrounding circumstances. The test of the former is 
whether they are found in the words of the charter or law ; the test of the 
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latter is whcther they are fairly Incident to the former, and reasonably 
necessary to carrying them out. In determinlng whether a given aet Is 
within the former, the .iiidgment, and actions of the directors and stockhold- 
ers hâve no légal weight or bearing. In determlning whether a given act is 
within the latter, the judgment of the directors and stockholders, while net 
conclusive, is entitled to considération, Morse on Banks and Banking, § 
54 ; Machen. Modem Law of Corporations, vol. 1, §§ 68, 87-90 ; Thompson on 
Corporations (2d Ed.) §§ 2100-2129. In Burnes v. Bnrnes, 1.37 Fed. 781, 70 
O. 0. A. 357, this court said, speaking of the implied povvers of a private 
corporation ; 'While the powers of a corporation are limited to tliose ex- 
pressly granted and those fairly incidental thereto, they include the latter 
as completely as the former, and they aUvays Include the indispensable and 
the sultable means to exercise the granted powers.' In Colorado Springs Co. v. 
American Publishing Co., 97 Fed. 843, 38 C. C. A. 43,'î, this court said, In 
speaking of the saine subject: 'To sustain an act done by a private corpora- 
tion as a valid exercise of corporate povver, it is only necessary, where the 
act is not challenged by the state, to show that the aet in question was not 
prohibited by the eompany's charter, and that it had a natural and reasonable 
tendency to aid in the accompllshment of one or more of the objects for which 
the corporation was created.' That the word 'necessary,' when used In 
référence to implied powers, does not mean indispensable, and Is not to be 
given a narrow, restricted meaning, it is only necessary to refer to McCulloch 
V. Maryland, 4 Wheat, 316, 413, 414, 4 L. Fd. 579." 

In Jacksonville, etc., Railway Co. v. Hooper, 160 U. S. 514, 16 Sup. 
Ct. 379, 40 ly. Ed. 515, the court quotes with approval the language 
of Lord Chancelier Selborne in Attorney General v. Great Eastern 
Railway, 5 App. Cas. 473, 478 : 

"This doctrine ought to be reasonably, and not unreasonably, understood 
and applied, and that whatover may fairly be regarded as iiuiidental to, or 
consequential upon, those things whieh the Législature has authorized, ought 
not, unless expressly prohibited, to be held, by judicial construction, to be 
ultra vires." 

In Union Pacific Ry. Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 
.581, 16 Sup. Ct. 1173, 1180 (41 L. Ed. 265), the court said: 

"But where the subject-matter of the contraet is not foreign to the purposes 
for which the corporation is created, a contraet enibracing 'whatever maj 
fairly be regarded as incidental to, or consequential upon, those things wliich 
the Législature has authorized, ought not, unless expressly prohibited to be 
held by judicial construction to be ultra vires.' " 

A railroad company may enter into contracts not expressly nomi- 
nated in its charter, if they are reasonably incidental to its objects or 
subsidiary to its chief purposes. Whatever transactions are fairly in- 
cidental or auxiliary to the main business of the corporation and nec- 
essary or expédient in the protection, care, and management of its 
property may be undertaken by the corporation and be within the 
scope of its corporate powers. Teele v. Rockport Granité Co., 224 
Mass. 20, 112 N. E. 497. 

The Railroad Company ran for many miles through the lands of 
the C. B. Live Stock Company, It could obtain no business, freight 
or passenger, through that territory, except as it derived it directly 
or indirectly f rom the Live Stock Company. It was deeply interested 
from every financial point in having thèse lands divided up. The 
commissions agreed to be paid were, as shown by the évidence, very 
low for that région. We are of the opinion that, to secure the di- 
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viding up of thèse lands, one of the incidental powers of the Railroad 
Company was to agrée to pay reasonable commissions for the sale of 
thèse lands, and the contract made in the name of the company by But- 
ler was not ultra vires. 

It is true the District Court treated this as a contract to take care 
of commissions of agents working for the Realty Realization Com- 
pany. This contract did not so provide. There is no évidence that 
the plaintiff was in thèse matters the agent of the Realty Realization 
Company. 

Our conclusion is that the judgment must be affirmed as to the C. 
B. Live Stock Company and reversed as to the Crosbyton-Southplains 
Railroad Company, with directions to set aside the verdict as to that 
corporation and grant a new trial. 

HOOK, Circuit Judge, dissents. 



JOHN LL'CAS & CO. v. BRADLEY. 
(Circuit Court of Appeals, Fourtli Circuit. November 6, 1917.) 

No. 1524. 

1. BiLi-s AND Notes <S==>49;i(l) — Actions — Défense. 

Wliile the giving of a note raises a presumption that the amount named 
Is then owing by the malier to the payée, tlie presumption is rebuttable. 

2. Evidence <©=>441(11) — Parox. Evidence Rule. 

In an action on a note, given by défendant after having made part pay- 
ment on a larger dobt, évidence in support of hls counterclalm, that at the 
tlme of the exécution of the note plaintiff was indebted to him on account 
of claims not then liquidated, and that it was agreed such claims would 
be credited on the note, relating to a collatéral agreement, Is admissible, 
not varying or contradicting the tenus of the note. 

3. EsTOPPEL <E=104 — Equitable Estoppel. 

Where a debtor, who pledged collatéral, signed a written statement, in 
which he admitted he was not entitled to any crédit by virtue of a note 
deposited as collatéral, except as to the amounts paid thereon, the credltor, 
though he exteuded the note, is not, tlie makei- being a bankrupt at the 
time of the trial, liable for the amount of the note ; the debtor, by reason 
of his statement, being estopped from asserting the creditor's liabllity 
on account of the extension. 

In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Action by John Lucas & Co. against S. O. Bradley, who counter- 
claimed. There was a judgment for défendant on his counterclaims, 
and plaintiff brings error. Reversed. 

Louis M. Bourne, of Asheville, N. C. (J. Howard Reber, of Phila- 
delphia, Pa., and Bourne, Parker & Morrison and Théo. F. Davidson, 
ah of Asheville, N. C, on the briefs), for plaintiiï in error. 

Joseph F. Ford, of Asheville, N. C. (Lee & Ford, of Asheville, K. 
C, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

<Ê=sFoi other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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KNAPP, Circuit Judge. In this action on a promissory note the 
matters in dispute are certain counterclaims set up by défendant. The 
record shows the following facts : Plaintiff in error, plaintiff below, is 
a Pennsylvania corporation engaged in the manufacture of paints and 
similar articles at the city of Philadelphia. In 1911 défendant was 
président of the Asheville Paint & Glass Company, of Asheville, N. 
C, which dealt in the same articles. In August of that year he gave 
plaintiff a note for $6,500, payable on demand and secured by 150 
shares of the stock of his company and a deed of trust on bis rési- 
dence in Asheville. On November 7, 1914, having sold the house, he 
paid plaintiff $3,500 on this note and gave a nev/ note for the bal- 
ance of $3,424.72, which is the note in suit. 

[1, 2] AU the transactions on which the counterclaims are based 
occurred before the latter note was executed, and plaintiff contends 
that this opérâtes to bar their allowance. Undoubtedly the giving of a 
promissory note raises the presumption that the amount named in it 
is then owing by the maker to the payée. But this presumption is rebut- 
table, and there are many cases in which the maker may prove a col- 
latéral agreement or other facts which relieve him f rom liability. Such. 
proof does not vary or contradict the written note, but shows inde- 
pendently that it is not a binding obligation. In this case the défendant 
testified : 

"Along about the tlme this note of $3,400 was made, they forced me to sell 
my home, which I did, and applied It on this note for $6,500. They told me 
to give a new note for the balance, which I agreed to do, provided I would 
get the crédits for commissions on sales, some stock I had turned over to Mr. 
Estreicher, and some notes * * * i had Indorsed over to them to be cred- 
Ited on this $6,500 original note." 

From this and other testimony of like import, detailing what was 
thus summarized, the jury were warranted in finding that plaintiff was 
indebted to défendant in various sums when the note sued on was 
given, and that such indebtedness was not then liquidated or discharg- 
ed. It is enough to say that this testimony was clearly admissible un- 
der the pleadings, and that plaintiff cannot defeat the counterclaims of 
défendant on the ground that they antedate the exécution of the note. 

[3] Aside from this gênerai contention, which cannot be sustained, 
the only question raised by the assignments of error is the allowance by 
the jury of a note for $1,000 given by one Poole to défendant and 
by him indorsed and turned over to plaintiff, before the note in suit 
was executed, as further security for the original debt. When this 
note became due, the plaintiff, without the consent or knowledge of de- 
fendant, as the latter allèges, accepted from Poole new notes made by 
him, either two or four, on which suit was afterwards brought and 
judgment recovered. The record does not disclose the date when such 
extension of crédit was granted, and we find no proof that Poole was 
then insolvent, though he was shown to be in bankruptcy when this 
case was tried. If nothing more appeared, it might be assumed, un- 
der the gênerai rule of law, that plaintiff was chargeable with the 
amount of the original note because he renewed it at maturity instead 
of taking steps to enforce its payment. 31 Cyc. 838; Mauney v. Coit, 
80 N. C. 300, 30 Am. Rep. 80. But this rule is without application hère 
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for the reason that défendant, in June, 1915, signed a written state- 
ment in which he admits and agrées : 

"That there is no crédit due on the $3,400 note by virtue of the Poole and 
Sluder notes, except as the amounts of principal and iuterést are paid on 
them, respectivoly." 

Whatever might otherwise be his légal rights, we are of opinion that 
défendant is estopped by this admission froni claiming crédit on ac- 
count of the Poole note for any greater sum than plaintiff lias actually 
collected thereon. The testimony is not ail before us, but it appears 
from a statement in the judge's charge that only $17 had been paid 
on this note. If that be the fact, and it was not challenged in argument, 
there was no évidence to support a verdict for any larger amount on 
this item of the counterclaim, and the allowance of the face value of 
the note was therefore an error which entitles plaintifï to a new trial. 
Inasmuch, however, as the proofs warranted the other items allowed 
by the jury, such new trial should be confmed to the question of how 
much bas been paid on the Poole note, to the end that a correct and 
proper judgment may be entered in accordance with the views ex- 
pressed in this opinion. 

Reversed. 
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(Circuit Court of Appeals, Slxth Circuit. November 6, 1917.) 

No. 290O. 

1. P.\te:sits (S^S?! — Rigiit to Patent — L'se of Invention as Trade Secret. 

The right to préserve a monopoly in an invention by its use as a trade 
secret for profit, and the right to secure its protection under the patent 
laws, are incouslstent. 

2. Patents «s^jS.'î — Rigiit to Patent — Use op Procbss as Tbade Secret. 

Au inventor of a process who used it In secret for nearly 10 years, plac- 
Ing the product on public sale, cannot thereafter, wlien ditïiculty is en- 
countered in iirotecting the secret, obtain a patent, and tlius extend his 
monopoly for the patent term, but will be held to hâve elected to abandon 
his right to a patent. 

3. Patents (S=>S3 — Rigiit to Patent — "Abandonment." 

The policy of the patent law Is to secure to the public the full benefit 
of inventions after exinration of the fixed term deemed sutticient to 
reasoimbly stimulate Invention, and any action of an inventor which 
would deteat such policy by withholding his invention from the public 
for an indeliiiite tlme for his own profit wlll operate as an abandonment 
of his right to a patent, which in every sensé materlal to the patent laws 
is tantamount to an "abandonment" to the public of the invention itself. 

[Ed. Note. — For other définitions, see Words and Phrases, J*'lrst aud 
Second Séries, Abandonment.] 

4. Patents ©=3.328 — Validity — Peocess for Making Glass. 

The Macbeth reissue patent, No. 13,766 (original No. 1,097,600>, for a 
formula and process for making glass, held void for abandonment 

^SïsFor other cases see same topio & KEY-NUMBEK in ail Key-Numbered Dlgests & Inde.\es 
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Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit by the Macbeth-Evans Glass Company against the General Elec- 
tric Company. Decree for défendant, and complainant appeals, Af- 
firmed. 

For opinion belovv, see 231 Fed. 183. 

Paul Synnestvedt, of Philadelphia, Pa., Joseph Wilby, of Cincinnati, 
Ohio, and James I. Kay and James C. Bradley, both of Pittsburgh, Pa., 
for appellant. 

Sqnire, Sanders & Dempsey, of Cleveland, Ohio (F. P. Fish and 
W. K. Richardson, both of Boston, Mass., and William L. Day, of 
Cleveland, Ohio, of counsel), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was a suit for infringement 
of letters patent reissue 13,766, bearing date July 7, 1914, to George A. 
Macbeth, assigner to Macbeth-Evans Glass Company, a corf)oration 
of Pennsylvania. The invention relates to a "method and batch or mix- 
ture for making glass for illuminating purposes such as in electric 
and other shades and globes." The pleadings présent the usual issues of 
a patent suit, except that a distinct défense was introduced and made 
the basis of the décision. This was brought about in pursuance of 
Equity Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), and on motion of 
défendant below, the General Electric Company, separately to hear 
and dispose of the défense set up in paragraph 14 of its answer; the 
facts, for purposes of the motion and hearing, being stated in a written 
admission of plaintiff below, Macbeth-Evans Glass Company, whlch 
was filed with the motion. According to the facts so shown, George A. 
Macbeth discovered and perfected the formula and process in issue 
prior to the fall of 1903. About the fall of that year, the appellant 
Company (with which Macbeth was connected as président and stock- 
holder) commencedto use the formula and process "as secret inven- 
tions for making illuminating glass," and thereafter continued such 
use until the application of Macbeth for the original letters patent 
(No. 1,097,600) was filed, May 9, 1913. Throughout this period the 
products of the formula and process were "put upon the market and 
sold in this country in large quantities as regular articles of trade and 
commerce." 

In May, 1910, one of the plaintiff company's employés, who had been 
intrusted with the secrets of the invention set out in the reissued letters 
patent, left the company's employ and without its knowledge and in 
fraud of its rights disclosed thèse secrets to officiais of the Jefferson 
Glass Company; and prior to the 17th of the following December that 
Company began a secret use of the invention and continued such use 
until after application was made for the patent as stated, May 9, 1913, 
and placed the products upon the market and sold them in this country 
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as "regular articles of trade and commerce continuously from and 
after a date prior to December 17, 1910." 

On the last-mentioned date, appellant commenced an action in the 
common pleas court of Allegheny county, state of Pennsylvania, 
against its former employé and the Jefferson Glass Company, including 
also a salesman of appellant who had left its employ and entered that 
of the Jefiferson Glass Company, praying injunction against disclosures 
of the secrets to others and further manufacture and sale of glass un- 
der the secret formula and process. January 30, 1912, decree was 
entered in that court enjoining défendants from making any glass "by 
substantially said secret process and formula and from disclosing the 
same to others." This decree was affirmed by the Suprême Court of 
Pennsylvania January 6, 1913. Macbeth-Evans Glass Co. v. Schnel- 
bach, 239 Pa. 76, 86 Atl. 688. 

The instant case was heard below upon the facts thus in substance 
stated. District Judge, now Mr. Justice, Clarke, entered a decree ad- 
judging the patent in suit to be void "because the discovery was used 
in the manner stated in the stipulation for almost ten years before 
the patent in suit was applied for, and was therefore abandoned, and 
also because the invention described in the patent was in public use more 
than two years prior to the application of (for) the patent" (231 Fed. 
183, 190) ; accordingly, the bill was dismissed. The Macbeth-Evans 
Glass Company appeals. 

[1,2] The r|uestion is whether one wdio bas discovered and per- 
fected an invention can employ it secretly more than nine years for 
purposes only of profit, and then, upon encountering difficulty in pre- 
serving his secret, rightfully secure a patent, and thus in eiïect extend 
bis previous monopoly for the further period fixed by the patent 
laws. Areboth of thèse courses consistent with a reasonable inter- 
prétation of the constitutional provision and the statutes of the United 
States in relation to patents? 

It is earnestly contended for appellant that its rights under the pat- 
ent in issue are to be tested (1) by the use that was made ofthe in- 
vention, rather than of the product of the invention, prior to the ap- 
plication for a patent, and (2) by the acts if any of appellant and its 
assignor Macbeth, which would évince an intent to abandon the in- 
vention as distinguished from the right to patent the invention. The 
argument is that, when the acts of Macbeth and appellant are tested by 
the language of the patent laws, the secret use made of the invention 
could not bave been a public use, and the constant effort made to pré- 
serve the secret was inconsistent with intent to abandon the inven- 
tion; and consequently that the public use and the abandonment con- 
templated by the patent laws are inapplicable to the présent case. The 
statutory provisions relied on are sections 4886 and 4920, Rev. Stat. 
(16 Stat. § 24, p. 201, section 61, p. 208 [Comp. St. 1916, §§ 9430, 
9466]). Section 4886 provides : 

"Any persoii wlio lias iiiventcd or discovoretl any new and useful art, ma- 
chine, manufactnre, oi- composition of niatter, * * * not Unown or used 
by otliers in this couutry, and not patentod, or described In any printed pub- 
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llcation in thls or any foreign country, before hls invention or discovery tliere- 
of, and net In public use or on sale for more tlian two years prior to hls 
application, iinless the same is proved to liave been abandoned, may * ♦ * 
obtain a patent tlierefor." 

Section 4920 enumerates "spécial matters" which in an action for 
infringement may upon notice be proved under the gênerai issue, and 
among them : 

"Fifth. That it [the Invention or discovery] had been in public use or on 
sale in tbis country, for more than two years before bis application for a 
patent, or liad been abandoned to the public." 

The existence of ail the conditions thus prescribed is essential alike 
to the riglit to issue or to obtain a patent; the absence of any one 
of the conditions is fatal. It is to be added that section 4884 (Comp. 
St. 1916, § 9428) limits the grant of every patent to a "term of seven- 
teen years." The requirements and the limitation so imposed existed 
at the date of the patent in issue, and they were enacted in virtue of 
the power vested by the Constitution in Congress "to promote the 
progress of science and useful arts, by securing for limited times to 
* * * inventors the exclusive right to their respective * * * 
discoveries." Article 1, § 8. Thèse provisions at once define a pub- 
lic purpose and the restrictions under which it is intended to be ac- 
complished. The subject is a broad one; but the compass of the prés- 
ent case is restricted. No décision has corne to our attention upon 
facts precisely like those hère involved ; in a word, the case is sui 
generis. It is not necessary, we may observe, to consider the portion 
of the décision below wLich deals with the question of public use. Our 
considération will be limited to questions pertinent to abandonment. 

In considering the subject of abandonment v^^e assume that the patent 
is for a process which is not unitary with the product. If, indeed, this 
patent is for a process, and if the process and the product are distinct 
inventions separately patentable (as has been held in more or less anal- 
ogous situations — the Teeds-Catlin Case, 213 U. S. 301, 318, 29 Sup. Ct. 
495, 53 L. Ed. 805 ; the Acétylène Case, 192 Fed. 321, 325, 326, 112 C. 
C. A. 573 [C. C. A. 6], and see Judge Lurton's comment in the Sanitas 
Case, 139 Fed. 551, 552, 553, 71 C. C._ A. 535 [C. C. A. 6]), there are 
some difficulties in the way of concluding that secret use of the process 
resulting in public use and sale of the product constitutes the statutory 
public use of the invention. It is thèse difficulties which we pass by 
when we make, for the purpose of the opinion, the assumption just 
stated. 

It is in substance urged for appellee that there is distinct incon- 
sistency between the right to a trade secret and the right to a patent ; 
and that Macbeth, having elected to use his invention as a trade secret 
for some ten years instead of applying for a patent, could not under 
settled principles of the doctrine of élection turn around and assert 
the inconsistent right to a patent. It is not entirely clear whether 
appellee's counsel mean that the right to practice an invention in secret 
and for profit is inconsistent with the right to obtain a patent for the 
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'invention or with the right acquired under a granted patent ; but we 
understand them to treat the trade secret as the invention. Macbeth, 
like any inventer of a new and useful object, possessed the right to 
practice his invention in secret and for profit, though the secret was 
the sole source of protection for the invention. He had no right to 
exclude others from lef^itimate discovery and use of the invention 
(John D. Park & Sons Co. v. Hartman, 153 Fed. 24, 29, 82 C. C. A. 
158, 12 L. R. A. [N. S.] 135 [C. C. A. 6] ; Chadwick v. Covell, 151 
Mass. 190, 191, 23 N. E. 1068, 6 L. R. A. 839, 21 Am. St Rep. 442); 
but he had an inchoate right to the exclusive use of the invention, 
which right, apart from the issues of the instant case, he might hâve 
perfected and made absolute by proceeding in the manner required 
by the patent laws (Gayler v. Wilder, 51 U. S. [10 How.] 477, 492, 
13 L. Éd. 504) ; and while this was the only step open to him to 
secure the absolute right to exclude others (Paper Bag Case, 210 U. S- 
405, 424, 425, 28 Sup. Ct. 748, 52 L. Ed. 1122 ; Herman v. Youngstown 
Car Mfg. Co., 191 Fed. 579, 584, 112 C. C. A. 185 [C. C. A. 6] ; Swin- 
dell v. Youngstown Sheet & Tube Co., 230 Fed. 438, 442, 144 C. 
C. A. 580, and citations [C. C. A. 6]), yet he failed to take the step. 
Hence the controversy as to inconsistency of rights must relate to 
the unpatented invention and so présent the question, whether there 
is inconsistency between the right to practice an invention in secret 
without limit of time and for profit and the right to obtain a patent 
on the invention. Counsel for appellant say that thèse rights are 
différent but not inconsistent. Such rights are important hère only 
in their relation to a patentable invention. In this relation they seem 
to us to be inconsistent ; inherently considered, their use can lead only 
to opposed ends — the one to reject and the other to seek a patent. The 
test of this will be aided by contrasting what was admittedly donc in 
the exercise of the first of thèse rights with the claimed rétention of 
the other. 

When Macbeth perfected his invention in 1903 he and his com- 
paiiy evidently concluded to control and use it for purposes of profit, 
and to work out thèse ends by practicing the invention in secret and 
placing the product on public sale. The plain object of such a course 
was to exclude others from using the invention and to secure its ben- 
efits for themselves. The adoption of this course signified by neces- 
sary implication a belief that the nature of the invention would enable 
them in this way to protect it for a substantial period of time, if not 
for a longer time than could be secured under the patent laws. The 
resuit shows that their belief was justified for a period of nearly ten 
years. True, it is admitted and rightly that the inventor and his Com- 
pany adopted and pursued this plan with knowledge that the inven- 
tion, as already pointed out, furnished them no protection against use 
by others who might honestly discover it. This, however, inevitably 
concèdes an intent either to abandon the right to secure protection 
under the patent laws, or to retain such right and if necessity should 
arise then to obtain through a patent a practical extension of any pre- 
vious exclusive use (secured through secrecy) into a total period be- 
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yond the express limitation fixed by those laws. If the fîrst of thèse 
hypothèses be the true one, it is not easy to see how the right to se- 
cure patent protection survived. The second hypothesis présents the 
two rights claimed and which it is said could not both be retained 
because of their inconsistency. 

The conduct of the parties in carrying ont the scheme of secret use 
and profit is appropriate évidence of its object and eftect. It would 
be a contradiction to say that an inventor could both give up and hold 
the right to secure a patent. Hère we bave a continuons and uniform 
course of conduct for upwards of nine years; this would certainly 
be sufficient in any other sor^ of controversy to establish a definite 
intent; and, as if to accentuate their intent, the présent inventor and 
his assignée engaged in serious litigation to maintain their scheme of 
secret use. It is impossible to see how such a course of conduct is 
reconcilable with a subsisting purpose to adhère to the right to se- 
cure a patent; it bas every token of practical répudiation of such a 
purpose. Admittedly, we may repeat, thèse things were ail donc in 
the exercise of the right to adopt and pursue the scheme of secret 
use and profit; and it will not escape attention that the logic of this 
admission would lead to the same resuit as respects a purpose to re- 
tain the right to a patent if the plan had been pursued for a much 
longer time. 

[3] AU this is strengthened by distinct provisions of the patent laws. 
We refer to the provision, already pointed out, which limits the grant 
of every patent to a "term of seventeen years"; and also to section 
4888 (Comp. St. 1916, § 9432), which requires that the application 
shall contain such a description of the invention as will "enable any 
person skilled in the art or science to which it appertains * * * 
to make, construct, compound, and use the same." The relation of 
this exaction to the term fixed for a grant is manifest. The two pro- 
visions define a policy which was enacted in the interest of the public. 
When a patent expires, the right to practice the invention thus be- 
comes available to everybody. The object of such a limitation and 
disclosure was to secure to the public the full benefits of patented ob- 
jects as speedily as was consistent with reasonable stimulation of in- 
vention. If then we assume that the course adopted by the présent 
inventor and his assignée did not contemplate an intent to abandon 
the right to secure a patent, it certainly did contemplate an indefinite 
delay in disclosure of the invention and a practical and substantial 
enlargement of any period of monopoly recognized by statute. Can 
it be doubted that this was opposed to a declared and subsisting public 
policy? 

Enough, however, bas been shown of the practical construction and 
effect of the right to practice an invention in secret and for profit and 
the right to obtain a patent on the invention f airly to test the sound- 
ness of the claim that the rights are not inconsistent. They of course 
are now to be considered with référence to a scheme which includes an 
effort to secure a patent. And so regarded we may safely add to what 
we bave already said of thèse rights that the first is in its nature and 
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essence susceptible of exercise only in a way to évade, or at least 
unduly to delay, a disclosure of the invention in the interest of science 
and the useful arts, and with an intent to expand the statutory period 
of monopoly and thereby reap additional profits. The second is a 
means simply to acquire a monopoly subject to ail the conditions and 
limitations of the patent laws. Such rights in our opinion are incon- 
sistent in themselves — notably in the matter of profits available 
through use as distinguished from sale of the invention — and in their 
respective relations to the patent laws. It is not conceivable that an 
inventor can consistently hold both rights throughout the same period 
of time, where the design is to use them for purposes and with results 
like or similar to those hère shown. We understand the rule of élec- 
tion to be broad enough to reach such rights as thèse ; in Birmingham 
V. Kirwan, Lord Chancellor Redesdale said : "The rule of élection 
seems to me to apply to every species of right." 2 Schoales & Lefr. 
442, 450. And we think that in this case Macbeth was put to a choice, 
an élection. In Wm. W. Bierce, L'D. v. Hutchins, 205 U. S. 340, 346, 
27 Sup. Ct. 524, 525 (51 L. Ed. 828), Mr. Justice Holmes in delivering 
the opinion of the court said : 

"Election is simply what its name imports ; a choice, shown by an overt 
act, between two iuconsistent rights, either of which may be asserted at tlie 
will of the chooser alone." 

So many applications hâve been made of the rule, thus so clearly 
stated, that it is not necessary to refer to more of them than appear 
in the opinion in that case. It is settled that when a choice of incon- 
sistent rights is once made by a person having the right of élection 
and also knowledge or means of knowledge of the essential facts, he 
is concluded by his action. Hère the choice made was deliberate and 
is unmistakable ; it was the secret use for profit and was persisted in 
for years. If the right to secure protection of the patent laws can be 
efifectively repudiated, it certainly has been hère. 

This conclusion is reinforced by other considérations of a kindred 
character which lead to a like resuit. When the application for a 
patent was made we think the invention had in légal efïect been aban- 
doned. This is plainly related to the question whether there was an 
élection, équivalent to an abandonment, and is of course a question in- 
dividual to each case. True, as we hâve seen, it is contended that the 
efforts made hère to préserve the secret were not reconcilable with an 
intent to abandon the invention. This is based on the theory that in 
the absence of intervening rights of other inventors a perfected in- 
vention may in point of time be indefînitely used in secret and for 
profit and also in entire consistency with the right to secure a patent 
on the invention ; in a word, that persistence in such secret use, no 
matter for what length of time, will not justify an inference of aban- 
donment of the invention. The abandonment contemplated by the 
patent laws naturally has référence to the advantages and protection 
ilike which are obtainable under those laws. Abandonment in this 
ïense must hâve been intended to signify a relinquishment of patent 
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privilèges. Kendall v. Winsor, 62 U. S. (21 How.) 322, 329, 16 h. 
Ed. 165. As Macomber says: 

"Abandonment must réside in the aets o£ the inventer by wliich he lias de- 
prived himself of the right to establish or enjoy tlie monopoly whieh ho mlght 
hâve secured." Macomber, Flxed Luw of Pat. (2d Ed.) 2 ; Walker ou Patents 
(5th Ed.) § 91, at page 110. 

Otherwise stated, abandonment of patent privilèges is in every sensé 
material to the patent laws tantamount to abandonment of the inven- 
tion itself ; and, of course, proof of such reUnquishment or abandon- 
ment may be shown by conduct inconsistent with any othér purpose. 
Rifle & Cartridge Co. v. Whitney Arms Co., 118 U. S. 22, 24, 25, 
6 Sup. Ct. 950, 30 Iv. Ed. 53 ; Planing Machine Co. v. Keith, 101 U. 
S. 479, 484, 25 E. Ed. 939. 

What has already been shown in respect of appellant's and its as- 
signor's conduct in connection vi^ith the question of élection is clearly 
pertinent to the question of abandonment and so need not be repeated. 
Appellant also contends, it is true, that it is necessary to prove aban- 
donment of the invention to the pubhc. Tliere could be no abandon- 
ment that would not inure to the benefit of the public, since the public 
could be the only possible beneficiary of such a relinquishment ; this 
would be equally true if the invention were cast away or destroyed 
and the circumstances of the act or conduct of the inventer were con- 
sistent only with an intent to abandon the invention. This we think 
fairly accounts for the use of the words "had been abandoned to 
the public." Paragraph 5, § 4920. When the intent then of sections 
4886 and 4920, paragraph 5, is kept in mind, they may be as literally 
interpreted as counsel claim they must be, and yet forbid issue of the 
patent in suit. The vievvs thus expressed are fortified by the ruie that 
abandonment may take place at any time. Elizabeth v. Pavement Co., 
97 U. S. 126, 134, 24 E. Ed. 1000. That rule différa and ought to 
differ from the statutory rule enacted with référence to the public use 
of an invention or the act of placing it on sale, since abandonment in 
itself signifies surrender of the right to a patent. This would seem 
to indicate a strong reason, if not the very reason, for the omission 
to prescribe a distinct period within which a patent must be applied 
for after an invention is perfected. Further, the fact that the public 
may in some such instances lose the advantages of inventions cannot 
impair the force and efîect of the inventor's conduct, for in ail in- 
stances abandonment in terms prevents the issue of a patent. 

There is still another view to be taken of the course pursued by the 
présent inventer and his assignée. Their conduct was inconsistent with 
the duty of diligence resting upon an inventor desiring to patent his in- 
vention. This duty was in effect defined by the Suprême Court as ear- 
ly as 1829, when, speaking through Mr. Justice Story, it was in sub- 
stance declared that withholding disclosure of an invention for a 
long period of time and for purposes only of profit was opposed to the 
intent and policy oi the constitutional provision and the statutes in re- 
lation to patents. At that time the patent laws contained no provision 
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respecting abandonment of an invention; this, however, cannot be 
important since an abandoned invention could never hâve been intended 
to be made the subject of a patent. Moreover, this rule of diUgence 
was also declared by Mr. Justice Daniel, speaking for the Suprême 
Court, in 1858 in respect of a patent which had been issued after the 
introduction into the patent statutes of a provision in effect the same 
as the présent one concerning abandonment. In Pennock v. Dialogue, 
2 Pet. 1, 7 Iv. Ed. 327, an infringement suit, the invention involved was 
perfected in 1811 and the patent obtained in 1818; the patent was for 
an improvement in the art of making water hose. In this interval the 
inventors had permitted one Jenkins, under an agreement as to priée, 
to use the invention and to sell the product so derived. During much 
of the time Jenkins was in the service of the inventors and had been 
instructed by them in the art of making the hose. Verdict and judg- 
ment were recovered by défendant in the court below. The statute then 
applicable authorized a patent to be granted upon application of any 
citizen who should allège that he had invented a new and useful art, 
machine, etc., "not known or used before the application." The true 
meaning of thèse words was the ultimate question for décision. It was 
held that, since it would hâve defeated the object of the law to apply 
to the inventer the words "known or used," the clause meant that the 
thing invented was "not known or used by the public, before the appli- 
cation." After determining the question of use as stated, and pre- 
sumably in view of the lapse of some seven years betvv'een the time the 
invention was perfected and the patent issued, Mr. Justice Story, in 
announcing the opinion of the court affirming the judgment of the 
court below, said: 

"And tlius construed, there is much rea.son for the limitation thus imposed 
by the aet While one great object was, by holding ont a reasonable reward 
to inventors, and giving them an exclusive right to their inventions for a 
limited period, to stimulate the efforts of genius ; the main object was 'to 
promote the progress of science and useful arts' ; and this could be done 
best, by giving the public at large a right to make, construct, use and vend 
the thing invented, at as early a period as possible, having a due regard to 
the rights of the inventer. If an inventer should be permitted to hold back 
from the knowledge of the public the secrets of his invention ; if he should, 
for a long period of years, retain the monopoly, and make and sell his inven- 
tion publicly, and thus gather the whole profits of it, relying upon his superior 
skill and knowledge of the structure ; and then, and then only, when the 
danger of compétition should force him to secure the exclusive right, he should 
be allowed to take out a patent, and thus exclude the public from any further 
use than what should be derived under it, during his fourteen years ; it would 
materially retard the progress of science and the useful arts, and give a 
premium to those who should be least prompt to communlcate their discov- 
eries." 

The rule of diligence thus declared in respect of an inventor who has 
perfected his invention was affirmed in Kendall v. Winsor, 62 U. S. 
(21 How.) 322, 328 (16 D. Ed. 165); Mr. Justice Daniel saying: 

<< * * m rpjjg inventor who designedly, and with the view of applying it 
indeflnitely and exclusively for his own profit, wlthholds his invention from 
the public, comes not within the policy or objects of the Constitution or acts 
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of Congress. He does not promote, and, if aided in tiis design, would impede, 
the progress of science and tlie useful arts. And witli a very bad grâce could 
tie appeal for favor or protection to that soeiety wliieli, if lie liad not in- 
jured, lie certainly had neitlier benelited not intended to beneflt." 

And again (329) : 

« * * * i-ig „]j,y forfeit liis rights as an inventer by a willful or nég- 
ligent postponement of liis claims. » • * " 

We do not overlook the contentions of counsel in relation to thèse 
two décisions. It is said of Pennock v. Dialogue that the statutory 
change subsequently made declaring specifically the effect of "public 
use," in place simply of "use," was designed to prevent a "secret use" 
from invalidating a patent, and so was intended to change the rule of 
law laid down in that case ; it is said moreover that this effect of the 
change was recognized in Kendall v. Winsor. We do not so understand 
the subséquent législation nor the décision in Kendall v. Winsor. The 
statutory change from "use" to "public use" was simply to state distinct- 
]y in the new statute what Mr. Justice Story held the old one to imply. 
The contention then that the change was in effect to prevent a secret 
use from invalidating a patent and to overrule Pennock v. Dialogue is 
opposed not only to the reason there expressed for construinguse to 
mean public use, but also to the ruling made in that case, and again in 
Kendall v. Winsor long after the statutory change took place, against 
any method of withholding an invention from the public for purposes 
of profit and of -seeking later, through application for a patent, to ex- 
tend the period of monopoly. And as respects Kendall v. Winsor, we 
think counsel are mistaken in supposing that it is not in harmony with 
Pennock v. Dialogue. This may be readily seen by comparison of the 
instructions asked by défendants and denied below in the Kendall- 
Winsor Case with the instructions there given by the learned trial judge 
(62 U. S. 325-327, 16 L. Ed. 165), in connection with the proofs ofïered. 
Opposed testimony had been offered at the trial below concerning Win- 
sor's use of the invention prior to his application for a patent and as to 
the acts of one of his employés who had left his position and, in viola- 
tion of a pledge of secrecy concerning knowledge he had obtained of 
the invention, constructed some machines for défendants below in ac- 
cordance with the invention. The plaintiff below had also offered tes- 
timony tending to show that what he had donc with respect to making 
and seîling harness was to remedy defects found in his invention and 
to simplify and otherwise improve it, and further that he had "con- 
stantly intended to take letters patent when he shoula hâve perfected 
the machine." Ail this testimony was submitted to the jury with the 
instructions given, as stated, and the verdict and judgment were in 
favor of the plaintiff below, the patentée. The conclusive effect then of 
the verdict, as well as the judgment, in that case was that the use made 
of the invention prior to the application was expérimental and made 
under a constant purpose to apply for a patent when tne invention had 
been perfected ; and the opinion of Mr. Justice Daniel discloses entire 
approval of the reasoning and opinion of Mr. Justice Story in Pennock 
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V. Dialogue. Following the décision in Pennock v. Dialogue it was 
held by tlie Circuit Court for the District of Columbia in Spear v. Bel- 
son, Fed. Cas. No. 13,223, 22 Fed. Cas. 903, that: 

"Belsoii liad no rislit to use his invention privately for his own gain for 
five years, and tlien expect and claim a monopoly from tlie public for fourteeu 
years more." 

Spear v. P.elson, as also Pennock v. Dialogue and Kendall v. Win- 
sor, were followed in Lovering v. Dutcher, Fed. Cas. No. 8,553, 15 Fed. 
Cas. 1001, 1002. Mr. Walker, in his work on Patents (5th Ed., p. 
110), treats failure to observe the rule of diligence, where the delay is 
for purposes of private gain, as actual abandonment. Mr. Frost, how- 
ever, while recognizing doubt where the inventor resorts fo a secret 
use for purposes of profit, thinks that in England a patent may be 
granted in spite of the secret use (1 Frost, Fat. Law & Pr. [4th Ed.] 
123, 128-131); but it is to be observed that in Morgan v. Seaward, 1 
Web. Pat. Cas. 187, 194, Baron Parke sàid: 

"If tlie inventor could sell his invention keeping the secret to hlmself, and 
when it was liliely to be dlscovered by another take ont a patent, he mlght 
bave a monopoly for a mucli longer period than fourteen years." 

Further, in Germ Milling Co., Limited, v. Robinson, 3 Rep. Pat. Cas. 
399, 408, Lord Justice Bowen said : 

" * * * It bas been tliought and may be thought by a certain class of 
persons to be hard law that the patentée mnst iiot make a bénéficiai use to 
liimself of the invention beforo he takos ont liis patent, on the other hand It 
is to be remembcred that if a patentée slionld be allowed to sell his mysterious 
and secret product first for a substantial period of time, and then to take out 
a patent for his invention, he would be able to give bimself a longer monopoly 
than the law gives him ; he would be able iirst of ail to give hlmself a 
monopoly during the time he was selling his product made .secretly, and then 
he would be able to get the years of monopoly which the statutes give him ; 
so that there is no particular reason to tliink that the law has been uninten- 
tionally left in the state in which it is." i 

We therefore cannot think that the rule laid down in Pennock v. 
Dialogue and Kendall v. Winsor was intended ta be qualified by the 
remarks of Mr. Justice Chfïord in Bâtes v. Coe, 98 U. S. 3L 46, 25 L. 
Ed. 68, or Parks v. Booth, 102 U. S. 96, 105, 26 L. Ed. 54. We are con- 
firmed in this by the référence made in Bâtes v. Coe, 98 U. S. 46, 25 L. 
Ed. 68, to the décision in Pennock v. Dialogue and to the effect of the 
législation enacted since, and particularly by the view expressed by the 
same justice while sitting on the circuit in Jones v. Sewall, 3 Clifif. 563, 

1 It should be noted, moreover, that the views pointed out in the foregoing 
décisions are in accord with expres.sions of Mr. Justice Bradley in lîllzabeth 
v. Pavement Co., supra, at page 137 of 97 U. S., 24 U Ed. 1000, of Mr. Justice 
Strong in l'ianing Machine Co. v. Keith, 101 U. S. 479, 485, 2.5 L. Ed. 9159, of 
Mr. Justice Matthews in Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 249, 256, 
8 Sup. et. 122, 31 L. Ed. 141, and of Mr. Justice Blatchford in his approval 
of thèse two décisions In Root v. Third Ave. Railroad, 146 U. S. 210, 224, 225, 
13 Sup. et. 100, 36 L, Ed. 946. 
246 F.— 45 
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592, 593, Fed. Cas. No. 7,495, where, in distinguishing between the in- 
tent to be inferred from expérimental practice of an invention and 
practice for gain, he said : 

"Such an Inferenee (of intention to surrender the Invention to the public) 
is never favored, nor will It in gênerai be sufficient to prove such a défense, 
unless it appears that the use, exercise, or practice of the invention was some- 
what extensive, and for the purpose of gain, evincing an intent ou the part of 
the inventor to secure the exclusive benefits of his invention without applying 
for the protection of letters patent. Curtis on P. (3d Ed.) § 3S&." 

We may add that the rule of diligence laid down in Pennock v. Dia- 
logue and Kendall v. Winsor finds support through analogy deducible 
from provisions of the patent laws other than the language considered 
in those décisions. Diligence in applying for the reissue of defective 
patents, for instance, is recognized as one of the conditions inhering in 
the power bestowed in that behalf, although the statute is silent as to 
time. Mahn v. Harwood, 112 U. S. 354, 357, 359, 360, 5 Sup. Ct. 174, 
6 Sup. Ct. 451, 28 Iv. Ed. 665; Miller v. Brass Co., 104 U. S. 350, 
352, 26 L. Ed. 783; Wollensak v. Reiher, 115 U. S. 87, 101, 5 Sup. Ct. 
1132, 29 L. Ed. 355 ; Topliff v. Topliff, 145 U. S. 156, 171, 12 Sup Ct. 
825, 36 E. Ed. 658; Wollensak v. Sargent, 151 U. S. 221, 228, 14 Sup. 
Ct. 291, 38 E. Ed. 137. Again, diligence in reducing an invention to 
practice is of the essence of the right to treat the date of the invention 
as relating back to its conception. Twentieth Century Machinery Co. 
V. Loew Mfg. Ce, 243 Fed. 373, 384, 385, and citations (C. C. A. 6). 
Why should not the same considérations that exact dihgence in such 
mstances as thèse be controlling also in respect of applications for 
patents ? 

As already stated, however, counsel insist that this course of reason- 
ing is opposedto the language of the patent laws; and spécial reli- 
ance is placed on the rule declared in Henry v. Dick Co., 224 U. S. 1, 
32 Sup. Ct. 364, 56 E. Ed. 645, Ann. Cas. 1913D, 880. That case bas 
been overruled since the submission of the instant case (Motion Picture 
Co. V*. Universal Film Co., 243 U. S. 502, 518, 37 Sup. Ct. 416, 61 L. 
Ed. 871) ; and it is to be observed that, in overruling Henry v. Dick 
Co., stress was laid on the fact that the statutes relating to' patents do 
not authorize patentées to impose conditions upon the use of patented 
machines when once sold. By analogy it is not too much to say (in 
addition to what we bave already said on the subject) that the absence 
of express statutory limitation as to the time within which an applica- 
tion for a patent may be filed cannot be regarded as entitling an inven- 
tor himself to fix such time in respect of a perfected invention, subject 
only to the rights of another inventor who may meanwhile bave ac- 
quired a patent upon a like invention. 

It is said that exaction of diligence in a case like this is opposed to 
the rule of the Paper Bag Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 E. 
Ed. 1122, allowing a patentée to hold his patented invention in nonuse. 
So far as that case is claimed to concern the présent controversy, it 
deals with the right of the holder of a validly issued patent to refrain 
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both from using and permittlng others to use thé invention. We are 
dealing with a patent whose validity is in contest, and with the right 
secretly to use a perfected invention indefinitely and for profit and then 
secure a patent. Under the patent laws the right of a patentée and the 
right of an inventer are of course not the same. A patent, as we Hâve 
seen, vests in its holder the right to exckide others from using the "in- 
vention ; but a mère invention gives no such right. United States V. 
Bell Téléphone Co., 167 U. S. 224, 238, 17 Sup. Ct. 809, 42 L- Ed. 144; 
Dable Grain Shovel Co. v. Flint, 137 U. S. 41, 43, 11 Sup. Ct. 8, 34 L- 
Ed. 618. However, as before pointed out, under the patent laws an 
inventor has an inchoate right to obtain a patent. A patentée then who 
holds his invention in nonuse is at lea'st in the exercise of an at)solute 
right to exclude others, while an inventor who simply for his secret 
use and advantage withholds a perfected invention is neglecting, indeed 
declining, to exercise his inchoate right to secure a patent ; the patentée 
moreover unités his original right in the discovery with the exclusive 
right he receives under the patent, but the inventor rejects this course 
and resorts to one of his own until it fails him. The ultimate d'ilïer- 
ence between the two courses is that the patentée at most receives the 
benefit of his monopoly only for the prescribed statutory period, but the 
inventor would upon approval of his course inevitably transgress the 
limits of that period and this too' without the slightest sanction, but in 
abuse, of the patent laws. The Paper Bag décision therefore is plain- 
ly inapplicable. 

[4] We are thus led to conclude that whatever vievi^ may be taken of 
the conditions existing at the time the patent in suit was applied for, 
the invention had been abandoned. 

Accordingly, upon this ground the decree will be atïîrmed. 



W. W. Sr.Y MFG. CO. V. CENTEAL IRON WORKS. 

(Circuit Court of Aiipeals, Seventh Circuit. July 27, 1917. Eeliearing Denied 

August 24, 1917.) 

No. 2414. 

Patents i©=3.'328 — Yaltdity — Prioe Public Use. 

Kvidence held insufticierit to invalidate the Sly patent, No. 703,313, for 
a burrel closure for tumlilliis mlll doors, on the ground of prier public use 
for more tlian two years, under the riile that such proof must be clear 
and satisfactory, and luust convince the court beyoud a reasonable doubt. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

Suit in equity by the W. W. Sly Manufacturing Company against 
the Central Iron Works. Decree for défendant, and complainant ap- 
peals. Reversed. 

<g=:3Por other cases see same topic & KEY-KUMBEK in ail Key-Numbered Digests & Indexes 
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Appeal from decrce dismlssinfî appellant's bill for want of equlty. Appel- 
lant's suit was to sustain two patents, Ko. 514,097, ismied February 6, 1804, 
and No. 703,313, issued July 24, 1902; the application for thls last patent 
havlng been flled Mardi 5, 1902. Both patents, if valid, were infriuged by ap- 
pellee. No serious controversy over facts in référence to patent No. 514,097 
exista, its validity being eonceded, and the sole défense to patent No. 703,313 
was Invalidity through publie use more than two years preceding March 5, 
1902. Tlie District Court found patent No. 703,313 Invalid because of prior 
public use. The other patent expired pendlng the litigation, and although it 
was in force when the suit was begun, the court refused an accounting, and 
dismissed the bill as to both patents. The décision of the Circuit Court of 
Appeals for the Sixth Circuit in a prior suit between the saine parties, sus- 
tainlng patent No. 514,097 (W. W. Sly Mfg. Co. v. Russell & Co., 189 Fed. 61, 
110 C. C. A. 625), was eonclusive upon both parties, so far as that patent was 
concerned. W. W. Sly, tlie original patentée in both patents, died before 
this suit was begnn. 

Appellant contends: (a) The court erred in holding patent No. 703,313 in- 
valid because of prior public use. (b) Even if patent No. 703,313 was invalid, 
the court erred in not retaining .iurisdiction of the suit and directing an ac- 
counting as to infringement of patent No. 514,097. 

Robert H. Parkinson, of Chicago, 111., and John B. Hull, of Cleve- 
land, Ohio, for appellant. 

Howard G. Cook, of St. Louis, for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Did the 
évidence establish prior public use of the apparatus covered by patent 
No. 703,313, so as to render it invalid? The conclusion reached by 
this court on this question makes it unnecessary for us to consider the 
other assignment of error. 

Ail the testimony received on this trial was taken by déposition, and 
we must draw our own conclusions therefrom. The quantum of proof 
required to upset a patent on the grouiid of prior public use has many 
times been stated. The Barbed Wire Patent, 143 U. S. 275, 12 Sup. 
Ct. 443, 450, 36 L. Ed. 154. It has been repeatedly decided that évi- 
dence of prior use sufïicient to defeat a j^atent must be clear and sat- 
isfactory and convince the court beyond a reasonable doubt. 

The patentée! article in question is referred to generally as a "barrel 
closure," and was used on mills made and sold by appellant and de- 
fendant. Its chief virtue lay in the fact that it was operated by one 
man. It had similar visual resemblance to a fastening device previously 
used by Sly, but it was a decided improvement in that one man was 
eliminated in its opération. Appellee's proof consisted of statements 
of numerous witnesses, who testified with a considérable degree of 
certainty that the barrel closure covered by the patent now under 
considération was on a mill sold by Sly to the Gem City Stove Manu- 
facturing Company on or about July 11, 1898, or nearly four years prior 
to Sly's application for a patent. Another witness testified to another 
public use. He stated that a mill installed by Sly in the Bridge & 
Beach Manufacturing Company, in April, 1898, contained the door- 
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fastening device covered by this patent. Thèse two mills were ad- 
mittedly installed in 1898. 

The testimony of thèse witnesses, given from memory some 15 or 16 
years after the mills were installed, is necessarily questionable. Con- 
ceding the fullest integrity to each witness, his recollection of détails 
under such circumstances could not be certain and reliable. The sub- 
stance of the testimony of each witness was that the door-fastening 
device had remained unchanged since the miil was installed. The ad- 
ditional statement was made that the door-fastening device in use at 
the time the witness testified was the same as when the mill was in- 
stalled. Thèse witnesses frankly admitted that they could not tell 
within a couple of years when the mill itself was installed, and ap- 
pellee's chief witness admitted that he was not in the employ of the 
Gem City Stove Manufacturing Company for 8 of the 15 years that 
elapsed since the mill was installed, nor was it his duty to operate 
the mill at any time. 

The uncertainty of human memory, the possibility of mistake, due 
to the similarity in appearance of the new and the old device, must 
cause grave doubt as to the accuracy of this testimony. Without 
questioning the integrity of any of the witnesses, it is doubtful wheth- 
er the court would be justified in finding, upon this testimony, that 
there had been such prior use of the device covered by the patent in 
question as to call for the forfeiture of the patent. 

There is, on the contrary, strong and persuasive évidence disputing 
this testimony. The tumbling mills sold by W. W. Sly, were built for 
him by Hess, Snyder & Co. during the years 1898 and part of 1899. 
In the latter part of 1899 his son, W. C. Sly, operating under the 
name of the Cleveland Repair & Manufacturing Company, began build- 
ing them. This son was well acquainted with the business of his fa- 
ther, often looked after the correspondence, and his shop constituted 
the father's headquarters in 1900. The mills installed at the Gem City 
Stove Manufacturing Company and Bridge & Beach Company, were 
made by Hess, Snyder & Co., for this company made ail of Sly's mills 
in 1898. In 1899 ail of the castings used by the Hess, Snyder & Co. 
factory were sent to W. C. Sly, and ail of thèse castings were for the 
old style of fastener. There were no castings sent by Hess, Snyder 
& Co. to W. C. Sly that would make the new style of fastener. 

Still more significant is the fact that Hess, Snyder & Co. installed 
one of thèse mills in its own shop. After this suit was commenced, 
the Hess, Snyder & Co. plant was examined, and it was found that 
the Sly mill thus installed in that plant was provided with a door- 
fastening device of the old style. It is hardly conceivable that, if this 
company made mills that were provided with a door-fastening device 
which required the use of but one man, it would hâve equipped its 
own shop with the old device that called for two men to operate it. 
There is likewise much testimony tending to show that thèse fastening 
devices, in the very heavy and rough use to which they were constant- 
ly subjected, would not last 15 years, but would hâve worn out two 
or three times during that period. 
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Another fact, not in dispute, helps to explain how defendant's wit- 
nesses became confused. It appeared that Mr. Sly, after he perfected 
his second device, the one covered by the patent in suit, wrote his old 
customers and offered to furnish, without charge, this new door- 
fastening device. It is fair to assume from ail of the évidence that the 
Gem City Stove Manufacturing Company mill was supplied with the 
later style of fastening device some years after the mill was installed, 
and that this change was made without the knowledge of the wit- 
nesses who testified for the défense. In addition to this, three wit- 
nesses testified positively that the new style of door-fastening device 
made its appearance in 1900. W. C. Sly testified concerning his fa- 
ther's expérimenta and efforts to perfect the door fastener, and that 
none were manufactured until after his firm, the Cleveland Repair 
& Manufacturing Company, began malcing the mi;ls. This statement 
was corroborated by two of the employés of W. C. Sly. 

Considering ail of the évidence, we are convinced that it fails to 
establish prior public use with such certainty as the law requires to 
justify invalidating the patent in issue. 

The jurisdiction of the court of equity having been properly invoked 
to dispose of the suit involving appellee's invasion of appellant's rights 
growing out of patent No. 703,313, it becomes unnecessary for us to 
consider appellant's further asserted right to demand a separate ac- 
counting for the infringement of patent No. 514,097, irrespective of 
its connection with the other patent. Certainly, with patent No. 703,- 
313 sustained, there can be no longer any question but plaintiff is also 
entitled in this suit to hâve an accounting for the infringements of 
patent No. 514,097, for both are conjointly employed in a unitary 
structure. 

The decree is reversed, with direction to grant an injunction against 
future infringement of patent No. 703,313 and for an accounting for 
past infringements of this patent, and for an accounting for infringe- 
ment of patent No. 514,097, occurring prior to its expiration. 
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HERE CO. et ni. v. CAEYEKT et al. 

(District Court, S. D. Ohlo, I-:. D. Nov. 21, 1017.) 

No. 72. 

1. Courts <S=5l01 — Xumiîer or .Iudoes Sittincî — Ik-tunction. 

Under Judlcial Code, § 200 (Aet Mardi ?,, 1911, c. 231, 3G Stat. 1162 
[Comp. St. 1010, § 124.3]), tho preseuee of three .iudses is ueeessary to 
the liearing of a bill for iii.iiinctive relief asalnst tho enforcement by state 
offleers of a state statute allcged to be uucoustitutional. 

2. Courts iê=>.'î08 — Fédéral Courts — Ixjunction. 

AVhere tlie amonnt inyolved is aliove the .iurisdictional amount, the 
fédéral courts can take jurlsdietioo invoked ou account of dlversity of 
citizeii.ship to enjoin the enforcement of an unconstitutioual state statute. 

3. Food iS=>1 — Acts — I'urposb. 

One of the iiurposes of the several Ohio acts relating to food and drugs 
and to dairy products is to prevent déception in their sale to consumers 
and conserve the public health. 

4. Courts <g::=5306(l) — Précédents — Bixdino Précédents. 

ïhe construction giveu to state acts relating to food and drugs and 
dairy products by the highest state tribunal is bindiiig on the fédéral 
courts. 

5. Food (©=^2 — Statutes — Législative Question — "Skimmed Milk" — "Food" 

— "Adui.terate" — "Misbeand." 

Gen. Code Ohio, § 5774, provides that no porson shall manufacture, 
ofCer for sale, sell, or deliver, or hâve in his possession with intent to 
sell, or deliver, any article of food, which Is adulterated or niisbranded. 
Section 577" déclares that a compound article is a "food" if used by man 
as such, while section 577S déclares that a food is "adulterated" if a valu- 
able or necessary constituent or ingrédient has been wholly or in part 
abstracted ; section 57S5 declaring that it is "misbranded" if it is 
labeled so as to deceive or mislead the purchaser, or If the label bears a 
statement regarding such food which is false or niisleading, but that the 
section shall not apply to mixtures or coinpounds recognized as ordinary 
articles or ingrédients of articles of food or drink if the label state the 
percentage of each ingrédient. Section 12716 de. lares milk to be stand- 
ard or unadulterated if it contalns not more than 88 per cent, of water 
flnid, while subséquent sections denouiice the offense of selling adulterated 
milk, although section 12720 permits the sale of skimmed milk as such, 
while section ]2725 i)rovldes that whoever manufactures, sells, exchanges, 
exposes, or offers for sale or exchange condensed milk unless it has been 
made froni pure, clean, fre.sh, healthy, unadulterated and wholesome niillv 
froni which the cream has not been removed, shall be punished. lleld, 
that the statutes in their applicability to a compound article made by 
condensiug "skimmed milk," which is milk from which the cream has been 
taken in whole or in part, and the addition of cpcoanut oll, cannot be 
held Invalid, the question being for the Législature, where it was de- 
batable whetlier such article was as nutritions as condensed milk made 
from unskimmed milk, this being partlcularly true where the compound 
lent itself and was often sold for regular condensed milk made of un- 
skimmed milli. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Adulterate ; Food ; Misbrand ; Skimmed Milk.] 

6. Oonstitutional Law <©::=70(3) — Province of Court — Wisdom of Statute. 

In such case, the covu-ts hâve no coneern with the wisdom of such 
statutes, and the Législature cannot be held to bave trauscended its 

^zsVol other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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powers; the statutes having a substantlal relation to a proper purpose, 
the protection of public health, and tlie prévention of déception In the 
sale of dairy products. 

7. Food <©=>2 — Statutes — Constbtjction — Validitt. 

Gen. Code Ohlo, | 12725, proliibiting the manufacture and sale of con- 
densed mllk unless made from unskimmed milk, cannot be held invalld 
because the product made by eondenslng skimmed milk and adding eocoa- 
nut oll was not known at the time of its enactment, on the theory that 
the Législature might hâve unwittingly prohibited tiie sale of an article 
of vphich it had no knowledge. 

8. Food <S=»2 — Statutes — Validitt. 

Such statut©, being intended to protect public health and prevent décep- 
tion in the sale of condensed milk and being regulatory and not prohibi- 
tive, is not invalid under the state or fédéral Constitutions. 

9. Commerce ®=5l2 — Interstate Commerce — Bueden Upon. 

As National Pure Food and Drugs Act June 30, 1906, c. 3915, §§ 7, 8, 
34 Stat. 769, 771 (Comp. St. 1916, §§ 8723, 8724), does not purport to dé- 
clare that an article of food whose transportation in Interstate com- 
merce is allowed may be sold in a state to which it is shipped if it is 
susceptible of use and is used as a means of deceiving customers, and as 
the constitutional provision giving Congress the right to regulate Inter- 
state commerce does not deprive the states of their power to pass under 
their police power législation to protect their citizens, hence, though the 
labels on the tins contalning defendant's product made by condensing 
skimmed milk and adding cocoanut oil, shipped to Ohio in interstate com- 
merce, stated the nature of the article, the percentages of vegetable oils 
and sollds, and were sufficient under the national act, yet as it was adver- 
tlsed even on the labels for the same purposes as condensed milk and 
sold as such, purchasers being deceived, Gen. Code Ohio, § 12725, forbld- 
ding manufacture and sale of condensed mllk made from anything but 
wholesome milk from which the cream has not been removed, Is valid and 
enforeeable. 

10. Constitutional Law ®=5>296(1) — Due Pkocess of Law — Statutes. 

Gen. Code Ohio, § 12725, forbidding the manufacture and sale of con- 
densed milk unless it be made from unadulterated mllk from which the 
butter fat has not been removed, is not, because it recognizes the princi- 
ple of equality among those engaged in condensing milk, in violation of 
Const. U. S. Amend. 14, as depriving one manufacturing a product from 
skimmed milk and cocoanut oil of his property without due process of 
law ; the statute not being unreasonable or arbitrary. 

In Equity. Bill by the Hebe Company and the Carnation Milk 
Products Company, corporations, against Thomas L,. Calvert, Chief of 
Division of Dairy and Food of the Board of Agriculture of Ohio, and 
others. On final hearing. Bill dismissed. 

A. T. Seymour, of Columbus, Ohio, and B. B. Davis and Lannen & 
Hickey, ail of Chicago, 111., for plaintiffs. 

L. D. Johnson, Spécial Counsel of Attorney General, of Urbana, 
Ohio, and Chas. J. Pretzman, of Columbus, Ohio, for défendants. 

Before WARRINGTON, Circuit Judge, and SATER and HOE- 
LISTER, District Judges. 

^=5For other cases see same toplo & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexe» 
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SATER, District Judge. Jm-isdiction of this case is vested in the 
court through the présence of fédéral questions and the diverse citizen- 
ship of the parties litigant. Rail & River Coal Co. v. Yaple (D. C.) 
214 Fed. 27Z, 277; Ohio River & W. Ry. Co. v. Dittey (D. C.) 203 
Fed. 537, 539, and authorities there cited. Both of the plaintiffs are 
foreign corporations. The défendants are Calvert, Chief of Division 
of Dairy and Food of the Board of Agriculture of Ohio, and other 
officers and agents of such board. The plaintiffs were authorized by 
Calvert's predecessor in office to sell in Ohio their food product known 
as "Hebe," if appropriately labeled. One-half of the label adopted and 
thereafter used is as follows, the remaining half being the sanie as the 
portion hère shown : 




"^^f 



^S 



CONTAINS 6% VECETABLE FAT. 
24% TOTAL SOUDS. 

MANUrACTURCO AT JEFPERSON. WIS. 

THE HEBE COMPANY 

General Ornces: SEATTLE . WASH . 




[1, 2] After Calvert entered upon the discharge of his duties, at his 
instance an opinion was rendered by the state's Attorney General, in 
which it was held that in view of the provisions of sections 12716, 
12717, and 12725, considered in connection with sections 5774 and 
5778, Ohio General Code, and the reasoning of Reiter v. State, 109 Md. 
235, 71 Atl. 975, "Hebe," whether it be a compound or othervvise, can- 
not be sold in Ohio because the major part of it is adulterated condens- 
ed milk to which a minor constituent (cocoanut oil) has been added and 
because it is regarded by a large percentage of the public as genuine 
çondensed milk, whereby the public is misled and deceived into its pur- 
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chase and use for the condensed article made of whole or standard 
milk. The plaintiffs and their customers were thereupon notified by 
the défendants that, nnless fiirther sales of their product in Ohio be 
discontinued, prosecutions would follow and the penalties provided by 
statute would be inflicted on ail who should fail to desist. The bfll 
charges that such prosecutions against the plaintiffs and those sellinç 
their product, whether they be their wholesalers or their more than 300 
retailers, would resuit in a great multiplicity of suits and would greatly 
and irreparably injure their business in the state, even if the prosecu- 
tions should terminate favorably to the accused. Injunctive relief is 
sought against the enforcement by the state's officers of the pertinent 
sections of the state statute, on the ground of their unconstitutionality. 
The présence of three judges is therefore necessary to a hearing of the 
case. Section 266, Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1162 [Comp. St. 1916, .§ 1243]). If the threatened acts of the de- 
fendants are in excess of the authority vested in them by law, an ac- 
tion to enjoin them is within the jurisdiction of a fédéral court, both di- 
verse citizenship and the necessary jurisdictional amount being prés- 
ent. Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 h. Ed. 714, 
13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. The issues having been 
made up, the case was heard on its merits. It is now for décision with 
référence to the Ohio statutes. 

The terms "evaporated" and "condensed," as applied to milk, are, 
as generally understood, synonymous, and they will for the purposes 
of this opinion be so regarded. "Hebe" is recognized by the Bureau of 
Chemistry of the National Department of Agriculture as a compound. 
Ninety-four per cent, of it is evaporated skimmed milk ; the remaining 
6 per cent, is cocoanut oil, highly refined and of good quality, which 
in its properties, as disclosed by the record, more nearly resembles but- 
ter fat than any other known substance. The two ingrédients are by 
an undisclosed process so brought together as to remain properly com- 
bined until the food product is ready for consumption. There is no 
claim that the product, or either of its ingrédients, is impure or un- 
wholesome. The article is produced in and shipped from Wisconsin 
by the plaintiffs to jobbers in various states, including Ohio, on or- 
ders accepted in the state of Washington, and reaches consumers 
through retailers who purchase of such jobbers. It is transported in 
cans which are packed in inclosing, sealed, fiber shipping cases, com- 
pletely concealing the cans and their labels; each case containing ei- 
ther 48 cans of one pound each or 96 cans of six ounces each. When 
shipped in carload lots, the shipping cases bear only the name of the 
consignée and other data appropriate for identification and delivery. 
When such cases are received by the retailer, he removes the cans and 
exposes them for sale to his customers. The plaintiffs' position is that 
their food product, being plainly and fairly labeled in a conspicuous 
manner, is not within the condemnation of the Ohio statute and may 
be lawfully sold and offered for sale in such state. It is further claim- 
ëd that if the Ohio statute, correctly construed, prohibits the sale of 
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Hebe, a compound composée! of two well-known articles of food, each 
of which is pure, wholesome, and nutritious, it is in that event viola- 
tive of the Fourteenth Amendment of the fédéral Constitution, in that : 
(a) It deprives the plaintiffs of liberty and property without due pro- 
cess of law, and also dénies theni the equal protection of the law ; (b) 
it does not regulate the sale of Hebe , but arbitrarily, unjustly, unduly, 
and in a confiscatory manner, discriminâtes against it and prohibits its 
distribution and sale, although such article is so conspicuously and 
correctly labeled as to show its true character, and although the stat- 
ute permits the sale of uncondensed skimmed milk, if it be labeled 
skimmed milk ; (c) by its déniai of the right to sell Hebe in individual 
tin cans, which cans are labeled as required by the National Kood and 
Drugs Act and are "original packages" in so far as that act is con- 
cerned, it conflicts with such act and the régulations made in accord- 
ance with it, and unlawfully interfères with the Interstate commerce 
laws of the United States. 

[3-7] Chapter 1 of "Part 2, Title 2, Police Régulations," of the 
Ohio Code, deals with "Adultérations." It provides, inter aha, as fol- 
lows: No person within the state shall manufacture, offer for sale, 
sell or deliver, or hâve in his possession with intent to sell or deliver, 
any article of food which is adulterated or misbranded within the 
meaning of such chapter. Section 5774. A compound article is a 
food, if used by man as such. Section 5775. A food is adulterated, if 
a valuable or necessary constituent or ingrédient has been wholly or in 
part abstracted from it. Section 5778. It is misbranded, if it is la- 
beled so as to deceive or mislead the purchaser, or if the label on the 
package containing the food bears a statement regarding such food 
which is false or misleading in any particular (section 5785), provided, 
however : 

"That thls section shall not apply to mixtures or conipoimUs recognized as 
ordinary articles or ingrédients of articles of food or drink, if each package 
sold or offered for sale is distinctly labeled in words of the English language 
as mixtures or compounds, with the name and percentage, in terms oif one 
hundred per cent, of each ingrédient therein. The word 'compound' or 'mix- 
ture' shall be printed in letters and figures not smaller lu lieight or width 
than oiie-half of the largest letter upon any label on the package, and the 
formula shall be printed in letters and figures not smaller in height or width 
than one-fourtli the largest upon any label ou the package, and such com- 
pound or mixture must not contain an ingrédient that is poisonous or in- 
jurions to healtli." 

Certain of the provisions of chapter 6, found in "Fart 4, Title 1, 
Félonies and Misdemeanors," and dealing with "Oiifenses Against Pub- 
lic Health," are also pertinent to the subject-matter under considéra- 
tion. It déclares milk to be standard, or unadulterated, if it contains 
not more than 88 per cent, of watery fluid, and not less than 12 per cent, 
of solids or 3 per cent, of fats. Section 12716. Whoever sells, ex- 
changes, or delivers, or has in his custody or possession with intent to 
sell or exchange, or exposes or offers for sale or exchange, adulterated 
milk, is subject to a fine for his first offense, to a fine or imprisonment 
for his second offense (section 12717), and to both a fine and imprispn- 
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ment for any subséquent offense (section 12718). In vievv of section 
5778, milk from which the cream or butter fat has been removed, i. e. 
skimmed milk, is net pure, but is adulterated. Section 12720, how- 
ever, permits the sale of such milk if conspicuously labeled "Skimmed 
Milk," notwithstanding the provisions of sections 5774, 5778, 12717, 
and 12718, and therefore serves as an exempting clause to those sec- 
tions. By "skimmed milk" is meant milk from which its natural 
cream has been taken in whole or in part. Commonwealth v. Hufnal, 
185 Pa. 376, 380, 39 Atl. 1052. Section 12725 is as follows: 

"Whoever manufactures, sells, exchanges, exposes or offers for sale or ex- 
chango, condensed milk unless it has been made froni pure, clean, fresli, 
healthy, unadulterated and wholesonie milk, froin which the cream has not 
been removed and in which the proportion of mille solids shall be the équiva- 
lent of twelve per cent, of milk solids in crude milk, twenty-flve per cent, of 
such solids being fat, and unless the package, can or vessel contalning it is 
distinctiy labeled, stamped or mariced wlth its true name, brand, and by whohi 
and under what name made, shall be flned not less than fifty dollars nor more 
than two hundred dollars, aud, for each subséquent offense, shall be flned not 
less than one hundred dollars nor more than iive luindred dollars aud im- 
prisoued not less than ten days nor more than ninety days." 

Compound foods were first legally recognized by section 2 (now, in 
so far as pertinent, section 5775) of the Act of March 20, 1884, 81 
Ohio Laws, p. 67. Section 12725, in substance, but with some varia- 
tion in phraseology, originally appeared as section 13 of the supple- 
mentary act of May 17, 1886, 83 Ohio Laws, p. 178, entitled, "An act 
to prevent adultération of and déception in the sale of dairy products," 
i. e., cheese, butter, and milk. A perusal of the act shows that its pro- 
visions conform to the purpose declared in the enacting clause. When 
the Législature came to the enactment of section 13 for the purpose of 
regulating the manufacture and sale of condensed milk, it knew that 
within légal limitations compound foods were permissible, and recog- 
nized, as appears by necessary implication from the section itself, that 
an article might, as the law then stood, be made and marketed as con- 
densed milk (if such had not already been donc), which was not made 
from whole or natural milk. It declared, to the exclusion of skimmed 
or any other form of adulterated milk and of any and ail mixtures and 
compounds in which such milk is an ingrédient, that there should be 
but one kind of condensed milk, and that it should be made of pure, 
clean, fresh, healthy, unadulterated, wholesome standard milk. Its 
purpose is to secure to the population, adult and infant, wholesome 
condensed milk of a certain standard of strength and purity. It is the 
conception of the law that condensed milk made from milk below the 
prescribed standard is not whojesome. 

One of the purposes of the several acts relating to foods and drugs 
and to dairy products is to prevent déception in their sale to consum- 
ers and to préserve the public health. State v. Capital City Dairy Co., 
62 Ohio St. 350, 57 N. E. 62, 57 L. R. A. 181 ; State v.'Hutchinson, 
56 Ohio St. 82, 46 N. E. 71 ; Arbuckle v. Blackburn, 113 Fed. 616, 51 
C. C. A. 122, 65 L. R. A. 864 (C. C. A. 6). The construction thus giv- 
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en to siich statutes bj' the state's highest judicial tribunal must be ac- 
cepted. Price v. Illinois, 238 U. S. 446, 451, 35 Sup. Ct. 892, 59 L. Ed. 
1400. There is a conflict in the évidence as to whether Hebe is as nu- 
tritions and as effective as a growth producer, and therefore as a 
health promoter and maintainer, as the legally recognized condensed 
milk. So long as that question is debatable, the Législature is entitled 
to its own judgment, and that judgment may not be superseded by the 
views of the court. Price v. Illinois, 238 U. S. at page 452, 35 Sup. Ct. 
892, 59 h. Ed. 1400; Rast v. Dan Deman & Lewis, 240 U. S. 342, 357, 
36 Sup. Ct. 370, 60 L. Ed. 679, L. R. A. 1917A, 421, Aon. Cas. 1917B, 
455 ; Atlantic Coast Line v. Georgia, 234 U. S. 280, 288, 34 Sup. Ct. 
829, 58 L. Ed. 1312; Staas v. State, 23 Ohio Cir. Dec. 159, affirmed 
without report 81 Ohio St. 497, 91 N. E. 1139; Klopfer v. Board of 
Health, 9 Ohio N. P. (N. S.) 33. With the wisdom of the exercise of 
that judgment the court has no concern; and, unless it clearly appears 
that the enactments hâve no substantial relation to a proper purpose, 
it cannot be said that the limit of législative power has been transcend- 
ed. Purity Extract Co. v. Lynch, 226 U. S. 192, 201, 202, 33 Sup. Ct. 
44, 57 L. Ed. 184. Nor is it material that Hebe was not known vi'hen 
the Ohio statutes under considération were enacted, and that the Lég- 
islature may hâve unwitlingly prohibited the sale of an article of which 
it had no knowledge. Reiter v. State, 109 Md. at p. 240, 71 Atl. 975. 

As to the practice of déception on consumers in the sale of the plain- 
tififs' product, there is substantial and uncontradicted évidence that it 
is represented to be and is sold as "Hebe milk" and as condensed milk. 
The monetary value of the cocoanut oil substituted for the butter fat 
removed from the milk by skimming is much less than that of such 
fat ; the cost of the oil prior to the commencement of the présent Eu- 
ropean War being about 13 cents and at the time of the hearing about 
19 cents per pound. The différence between the price at which con- 
densed milk and Hebe, respectively, may be manufactured and sold, 
is ÊUch that the temptation to impose upon the public has been too 
great to be resisted. It seems that when the form of label was under 
considération by Calvert's predecessor in office, and when the Attor- 
ney General's opinion was rendered, there were but three wholesalers 
in the state that were distributing the plaintifts' product. One of them 
in filling a contract of some magnitude with the United States Military 
Department twice supplied Hebe to fill an order for evaporated milk. 
The substitution was not detected until after the second delivery of 
goods was made. They were then returned to the seller. 

It is in évidence that the plaintiffs bave instructed their représenta- 
tives to sell their product for what it really is ; but, the purpose of the 
statute being to protect the people from déception by selling them one 
thing when they désire another, it is not important whether the plain- 
tiffs intend or do not intend to deceive. They are the producers of an 
article which, it sufficiently appears, is f reely sold by some retail deal- 
ers, at least, as a brand of condensed milk, of which there are several 
on the market, and is susceptible of being thus sold and used, and has 
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in good faith' been bought by ordinary purchasers as such. The label, 
it is true, states that Hebe is a compound and names the éléments of 
which it is composed; but it also informs the public that it niay be 
used "for coffee and cereâls, for bakingiand cooking." It may be ap- 
plied to and is designed for the sarae uses as condensed milk. Its ap- 
pearance is that of condensed milk, and, if there be a diiïerence in tlie 
taste of the two, it is not such as the layman would be likely to detect. 
Blâme cannot therefore be rightfuUy imputed to the unwary consumer 
who does not closely scrutinize the label upon the package in which 
Hebe is contained, and who concludes that that article, applied, as it 
may be, to the same purposes as condensed milk, is and must be con- 
densed milk itself, although parading under a fanciful name, and es- 
pecially when it is sold to him by the retailer in response to an inquiry 
for such milk. Whether Hebe is as wholesome and nutritions as con- 
densed milk is unimportant, so long as it is used as an instrument of 
fraud. Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 1257, 
32 L. Ed. 253. Producers of an article of food which may be and is 
used to deceive the public are not favored in courts of equity. 

[8] The lawmakers hâve asserted, and the state Suprême Court lias 
broadly declared, the constitutional right to enact the statutes hère un- 
der considération pertaining to food, drugs, and dairy products. State 
V. Hutchinson; State v. Capital City Dairy Co., afïîrmed in Capital 
City Dairy Co. v. State, 183 U. S. 238, 22 Sup. Ct. 120, 46 h. Ed. 171. 
The sections which specifically deal with condensed and skimmed milk 
were not involved, it is true, in the cases just cited ; but the regulatory 
rules which pervade those sections are so similar in character to those 
which govern the manufacture and sale of butter and oleomargarine 
and other f oods and drugs as to bring such sections well within the 
provisions of the Ohio Constitution and render the last cited décisions 
applicable. Thev are furthermore regulatory and not prohibitive. 
State V. Capital City Dairy Ce, 62 Ohio St. at pages 363, 364, 365, 57 
N. E. 62, 57 E. R. A. 181 ; State v. Rippeth, 71 Ohio St. 85, 87, 
72 N. E. 298; Capital City Dairy Co. v. Ohio, 183 U. S., at page 
246, 22 Sup. Ct. 120, 46 E. Ed. 171 ; Butler v. Chambers, 36 Minn. 
69, 30 N. W. 308, 1 Am. St. Rep. 638, and extended note. They 
forbid the practicing of fraud upon the gênerai public. They seek to 
suppress false pretenses, to promote fair dealing and the public health 
in the sale of an article of food. They do not prohibit the manufacture 
and sale of ail condensed mille, but guarantee to consumers a pure 
dairy product and prevent the sale of an adulterated or deceptive arti- 
cle. The Constitution of the United States does not secure to any one 
the privilège of manufacturing and selling an article ofïered in such 
manner as to induce purchasers to believe they are buying something 
which is in fact différent from that which is offered for sale. That 
the state may rightfuUy enact a law such as that now under considéra- 
tion, and that such law does not contravene any provision of the féd- 
éral Constitution, appears from many well-considered cases. In Price 
V. Illinois, 238 U. S. at page 451, 35 Sup. Ct. at p. 894, 59 E. Ed. 1400, 
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in which a statute prohibiting the use of boric acid in food preserva- 
tives was upheld, it was said that : 

"The State lias undoubted power to protect tlie liealth of its people and to 
impose restrictions liaviiifj; reasoimlile relation to tliat end. The nature and 
extent of restrictions of this chai'acter are niatters for the législative judg- 
ment in definiug the poliey of the state and the safeguards re(iuired. In the 
avowed exercise of this power, the Législature of Illinois has enacted a pro- 
hibition — as the statute is construcd — against the sale of food preservatlves 
containing boric acid, and, unless this prohibition Is palpaWy unreasonable 
and arbltrary, we are not at liberty to say that it passes beyond the limits of 
the state's protective authority," 

In Dent v. West Virginia, 129 U. S. 114, 122, 9 Sup. Ct. 231, 32 L. 
Ed. 623, it was announced that the power of the state to provide for the 
gênerai welfare of its people authorizes it to prescribe ail such régula- 
tions as, in its judgment, will secure or tend to secure them against the 
conséquences of ignorance and incapacity, as well as déception and 
fraud. Mr. Justice Harlan, in Plumley v. Massachusetts, 155 U. S. 
461, 472, 15 Sup. Ct. 154, 158 (39 L. Ed. 223) after citing the Dent 
Case to the above point, added : 

"I£ there be any subject over which it would soem the states ought to hâve 
plenary control, and the power to legislate in respect to which, it ought not 
to be supposed, was intended to be surrendered to the gênerai government, 
it is the protection of the people against fraud and déception in the sale of 
food products. Such législation may, indeed, Indirectly or Incidentally, alïeet 
trade in such products transported froni one state to another state. But that 
circumstauee does not show that [the] laws of the character alluded to are 
inconsistent wlth the power of Congress to regulate commerce among the 
states." 

[9] There are many other cases to the point that the législation of 
a state, such as is hère under considération, not directed against com- 
merce or any of its régulations, but relating to the rights, duties, and 
liabilities of citizens, and only indirectly and remotely affecting the 
opérations of commerce, is valid and of obligatory force upon citizens 
within its territorial jurisdiction, whether engaged in commerce, for- 
eign or interstate, or in any other pursuit, among which are Sherlock 
V. Alling, 93 U. S. 99, 103, 23 h. Ed. 819; Rahrer's Case, 140 U. S. 
546, 11 Sup. Ct. 865, 35 E- Ed. 572; Standard Stock Food Co. v. 
Wright, 225 U. S. 540, 547, 32 Sup. Ct. 784, 56 L. Ed. 1197; and 
Minnesota Rate Cases, 230 U. S. 352, 408, 33 Sup. Ct. 729, 57 L. Ed. 
1511, 48 E. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18. 

Reliance is placed by the plaintiffs on McDermott v. Wisconsin, 228 
U. S. 115, 33 Sup. Ct. 431, 57 L. Ed. 754, 47 L. R. A. (N. S.) 984, 
Ann. Cas. 19 15 A, 39, in which it was held that the word "package," 
or its équivalent expression, as used by Congress in sections 7 and 8 
of the Pure Food and Drugs Act (June 30, 1906, c. 3915, 34 Stat. 768 
[Comp. St. 1916, §§ 8723, 8724]), in defining what shall constitute 
"adultération" and what shall constitute "misbranding" within the 
meaning of that act, refers to the immédiate container of the article 
which is intended for consumption, and that, when an article in inter- 
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State commerce is by the terms of that act properly labeled, a state 
cannot require such label, when properly affixed, to be removed and 
other labels authorized by its own statute to be affixed to the package 
containing the article, so long as it remains unsold by the importer, 
whether it be in the original case or not. It is claimed that the teach- 
ings of that case are that the protection accorded to articles of in- 
terstate commerce by the fédéral Constitution extends to the sale in 
Ohio by wholesale and retail dealers in plaintifïs' goods in the orig- 
inal packages, i. e., the labeled tin containers, notwithstanding the Ohio 
statute under considération. The Wisconsin act was in direct con- 
flict with the fédéral act, which covers the field, as regards the label- 
ing of articles of food which are transported in Interstate commerce, 
and leaves nothing on which a state law touching labels can operate. 
The object of the fédéral act is to prevent the misuse of the facilities 
of Interstate commerce in conveying to and placing before the consum- 
er misbranded and adulterated articles of medicine or food; and, in 
order that its protection may be afforded to those who are intended 
to receive its benefits, the brands or labels, the régulation of which is 
within the power of Congress, it was properly held, must be upon the 
package intended to reach the purchaser. 

But it was also expressly stated that it by no means follows that the 
state is not permitted to make régulations with a view to the protec- 
tion of its people against fraud or imposition by impure food or drugs. 
The plaintiffs' contention must fail, for the reason that, where the 
mode of putting up and labeling a package is adapted to meet the re- 
quirements of local trade or intrastate commerce and its sale is con- 
ducive to the déception of the consumer, the dealer will not be pro- 
tected on the ground that he is selling an original package. The po- 
lice power of a state extends to ail régulations of its internai com- 
merce designed to prevent imposition and fraud, as well as to those 
designed to promote public health, public morals, or public safety 
although the régulations prescribed may incidentally aftect Interstate 
commerce, provided Congress has not acted in the particular matter. 
Congress has not declared that an article of food whose transporta- 
tion in interstate commerce is permissible under the terms and provi- 
sions of the Pure Food and Drugs Act may be sold in a state to which 
it has been shipped, if such article is susceptible of use and is used as 
a means of deceiving consumers. The self-protecting power of the 
state may be rightfully exerted against its introduction, and such ex- 
ercise of power cannot be considered a régulation of commerce pro- 
hibited by the Constitution. Savage v. Jones, 225 U. S. 501, 32 Sup. 
Ct. 715, 56 h. Ed. 1182; Sligh v. Kirkwood, 237 U. S. 52, 35 Sup. 
Ct. 501, 59 L,. Ed. 835 ; Mutual Film Co. v. Industrial Commission of 
Ohio (D. C.) 215 Fed. 138; Hall v. Geiger-Jones Co., 242 U. S. 539, 
37 Sup. Ct. 217, 61 E. Ed. 480, Ann. Cas. 1917C, 643; Arbuckle v. 
Blackburn. 

[10] Nor does the Ohio statute contravene the Fourteenth Amend- 
ment to the fédéral Constitution. It has drawn a distinction, as it may 
do (Rast V. Van Deman & Lewis, 240 U. S. ,342, 357, 36 Sup. Ct. 370, 
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60 L. Ed. 679, L. R. A. 1917A, 421, Ann. Cas. 1917B, 455), between 
condensed milk niade in accordance vvith its terms and that which is 
otherwise produced, and between the manufacturers and sellers of 
such respective kinds of milk. The statute, like that under consid- 
ération in Poweli v. Pennsylvania, 127 U. S. 678, 687, 8 Sup. Ct. 
992, 1257, 32 L,. Ed. 253, places under the same restrictions, and snb- 
jects to like penalties and burdens, ail who manufacture or sell, or 
offer for sale, or keep in possession to sell, the articles embraced by 
its prohibitions — thus recognizing and preserving the principle of 
equality among those engaged in the same business. We cannot say 
that the Ohio statute is unreasonable and arbitrary and deprives the 
plaintifts of property without due process of lavv. Price v. Illinois ; 
St. John V. New York, 201 U. S. 633, 26 Sup. Ct. 554, 50 L. Ed. 896, 
5 Ann. Cas. 909. 

Whether either standard or skimmed milk may be used as a con- 
stituent élément of a compound or mixed food, and whether Hebe is 
nothing more than adulterated condensed milk with a minor ingrédient 
added, and other questions discussed by counsel, need not be decided, 
although they hâve received the thoughtful considération of the court. 

A decree may be entered dismissing the bill. 

WARRINGTON, Circuit Judge, and HOI^EISTER, District Judge, 
concur in the foregoing opinion. 



AMERICAN NAT. BANK OF MAÇON v. COMMERCIAL NAT. BANK OF 

MAÇON et al. 

(District Court, S. D. Georgia, W. D. November 8, 1017.) 

No. 25. 

Banks and Banking <3=3C4 — Voluntary Liquidation — Tkansfer of Busi- 
ness AND AssETS — Construction of Contkact. 

A resolution of tlie directors of the Comnierciul Nationul Bank provided 
for its liquidation by and consoli<biti()n with tlie American National Bank 
of the same clty, and the transfer of ils business and ail of its assets to 
the Anieilcan to secure the latter for ail advances made in the payment of 
rlie liabilities of the Commercial, which it was to assume. It was also to 
llquidate tlie assets of the Commercial, without charge for its services, and 
account to the stockholders for any .surplus. By a complementary resolu- 
tion of its directors, the American agreed to accept the proposai if, "in the 
estimation of the oflicer.s" of the American, the assets of the Commercial 
were sutlicient in value to protect and secure it for payment of the debts of 
the Commercial. The transfer was made and accepted by the American, 
and afterward a mémorandum contract was entered into between the two 
banks, reciting that it was to carry out the purposes of the resolutions of 
their respective directors. By this contract the American agreed to pay 
the indebtedness of the Commercial, which was definitely stated, and 
hold its assets as security, and to luuildate tlie same in accordance with 

<s=For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
240 F.— 4e 



722 246 FEDERAL REPORTER 

the prior resolutions. Tlie Commercial agreed to secure a ratification ol 
the liquidation by its shareholders, which was done and approved by the 
Comptroller. Beld, that the contract uiust be coustrued as a wliole, and 
In the light of the résolutions which it was intended to carry ont, and 
which measured the rights and obligations of the parties ; that, so con- 
strued, it created no relation of debtor and créditer between the two 
banks, but was in eft'ect a purchase by the American of tlie business and 
assets of the Commercial, in considération of tlie payuient of its debts and 
the accounting for tlie excess of assets, if auy. 

In Equity. Suit by the American National Bank of Maçon against 
the Commercial National Bank of Maçon and its shareholders. On 
motion to dismiss bill. Motion sustained. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., for plaintifï. 

Hall & Grice, Feagin & Hancock, and W. D. McNeil, ail of Maçon, 
Ga., W. A. Dodson, of Americus, Ga., R. L. Berner, C. L. Bartlett, 
Minier Wimberly, E. P. Mallary, and Jordan & Lane, ail of Maçon, 
Ga., Green F. Johnson, of Monticello, Ga., and C. M. Huguley, for de- 
fendants. 

EVANS, District Judge. The American National Bank exhiblts 
its bill against the stockhoklers of the Commercial National Bank, in 
tehalf of itself and other creditors, if any, of the Commercial Bank. 
The Commercial Bank is not sued, and the action against its stock- 
holders is founded on Act Cong. June 30, 1876, c. 156, § 2 (Rev. Stat. 
§ 5151 [U. S. Comp. Stat. 1916, §§ 9689, 9807J), giving fédéral courts 
original jurisdiction in equity of a creditors' bill against stockholders 
of a national bank. The primary and controlling question is the rela- 
tion between the two banks, resulting f rom their contract for the liqui- 
dation of the Commercial by the American. The action is not main- 
tainable, unless that contract and what was done under it make the 
American National Bank the créditer of the Commercial National 
Bank. 

The contract recites that it was entered into by the banks to carry 
out the purposes of the resolutions of the directors of the respective 
banks, and the subject-matter and terms of those resolutions neces- 
sarily must control the interprétation of the contract executed in pur- 
suance of them. The resolution of the directors of the Commercial 
National Bank authorized (1) the officers of that bank to commence 
proceedings for its liquidation and for consolidation with the American 
National Bank; (2) in pursuance of such purpose to transfer to the 
American National Bank ail of the assets of the Commercial ; (3) 
which assets were transferrcd by the resolution to fully protect and 
secure the American for ail moneys advanced or to be advanced in the 
payment of the liability of the Commercial; (4) the resolutions con- 
templated in considération of the foregoing that the American (a) 
should take over the business of the Commercial ; (b) liquidate its as- 
sets ; (c) account to the shareholders of the Commercial for any excess 
of proceeds of assets over liabilities, without charge for its services. 
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The resolution of the directors of the American is the complément of 
that of the Commercial. The American National Bank, by resolution 
of its directors, assumed the liabilities of the Commercial National on 
condition (1) that the assets of the Commercial transferred be suffi- 
cient in amount and in value, "in the estimation of the ofiicers of the 
American National Bank," to fuUy protect and secure the American 
for ail payments made of the debts of the Commercial which it as- 
sumed. 

It appears to me, from thèse resolutions, that the directors of the 
Commercial Bank realized that it was the course of prudence to licjui- 
date its business through the médium of the American Bank by a trans- 
fer of ail its assets, which were deemed by them to be of greater value 
than the amount of its liabilities. The directors of the American were 
willing for that bank to become the liquidating agent, and to assume 
the payment of the debt of the Commercial on condition that the direc- 
tors of the American estimated such assets to be sufficient to pay ail 
the debts of the Commercial. If the directors of the American deemed 
the assets of the Commercial sufficient for that purpose, the American 
was to take over the business of the Commercial, ail of its assets by 
transfer, and to assume ail of its debts, and advance the necessary 
money to pay thèse debts, and reimburse itself out of the funds real- 
ized from the assets of the Commercial, and pay over the excess, if 
any, to the stockholders of the Commercial, without charge for its 
services. This seems to me to hâve been the plain intent of the parties 
in making this contract. 

The structure of the resolutions reflect the attitude of the respective 
boards of directors. The directors of the Commercial felt that, though 
the exigency was such that the Commercial could not continue as an 
active banking agency, it was solvent, and that the American would be 
willing to take over its business, pay its debts in advance of realizing 
on the assets, and account for the excess of assets over the liabilities 
to the stockholders, without compensation for its services, in return for 
the patronage of the customers of the Commercial. The American 
was willing to accept the ofïer of the Commercial on condition — not 
that the assets of the Commercial actually would be sufhcient to reim- 
burse itself for advances to pay the Commercial's liabilities, but on 
condition that such assets be "sufficient in amount and in value in the 
estimation of the officers of the American National Bank to f ully pro- 
tect and secure said association (American) for any and ail amounts, 
payment of which was assured under said resolution." With this 
purpose in mind the two banks entered into the contract which we are 
called on to construe. 

I do not suspect that the directors of either bank thought there 
would be a deficiency in the Commercial's assets. Both banks were lo- 
cated in the same city, and the directors of the American were fully 
compétent to estimate the worth and value of the Commercial's paper. 
The American evinced a désire to enter into the transaction, if its direc- 
tors estimated the assets of the Commercial to be sufficient to pay ail of 
its liabilities. The resolutions did not contemplate that the relation of 
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créditer and debtor should exist between the banks. Indeed, both sets 
of resolutions contemplate that the American should take over ail the 
assets of the Commercial and ail of its business. Nothing was left 
from which the Commercial could pay anything. Bereft of business 
and of assets, it presented a sorr}.' plight for a debtor who was ex- 
pected thereafter to pay a substantial sum. 

Thèse facts appear from the résolutions. They cannot be disre- 
garded when we corne to the interprétation of the contract. As was 
said by Mr. Justice Clifford in Nash v. Towne, 5 Wall. 689, 699, 18 
Iv. Ed. 527: 

"Courts, In the construction of contrarts, look to the langimge employed, 
the subject-matter, and the surronnding circumstanoes. They are never shut 
ont from the same light which the parties enjoyed when the contract was 
executed, and, in that view, they are entltled to place theniselves in the same 
situation as the parties who made the contract, so as to vlew the circumstances 
as they viewed them, and so to .l'udge of tlie meaning of the words and of the 
correct application of the language to the thlngs described." 

The first paragraph contains words appropriate to a formai transfer 
of ail of the assets of the Commercial to the American, with warranty 
of title. The second and third paragraphs contain promises that the 
Commercial Bank will call a meeting of its stockholders, to provide for 
the liquidation of its afïairs, agreeably to sections 5220, 5221, and 5223 
of the Revised Statutes (Comp. St. 1916, §,§ 9806, 9808, 9810), and 
"consolidating same with the American National Bank of Maçon by 
purchase of the assets of said Commercial National Bank by the Amer- 
ican National Bank, but without providing for stock in the American 
National Bank to be issued to the shareholders of the Commercial Na- 
tional Bank." The bill allèges that such a meeting of the stockholders 
of the Commercial was called, and at that meeting a resolution was 
adopted by a vote of more than two-thirds of the stockholders, placing 
the Commercial bank in voluntary liquidation, which resolution was 
duly approved by the Comptroller of Currency. The fourth paragraph 
contains a covenant that the Commercial will maintain its corporate 
existence until final liquidation and settlement with its shareholders. 
This provision is superfluous, as there is no necessity of a contract to 
préserve the corporate existence under such circumstances. Central 
Bank v. Connecticut Mut. Life Ins. Co., 104 U. S. 54, 26 h. Ed. 693. 
The fîfth paragraph contains the promise of the American to pay the 
liabilities of the Commercial. The sixth and last parag.-aph contains 
the American's express acceptance of the appointment of liquidating 
agent and its promise to proceed with due diligence to collect and re- 
duce to cash ail of the Commercial assets : 

"AU of the assets of said association to be held as securlty by said Ameri- 
can National Bank for ail advances made by it lu paylng the depositors and 
other liabilities of said Commercial National Bank, and the actual expenses 
incurred by said American National Bank in realizing on said assets, and that, 
after dediicting from the proceeds of said assets the actual expenses Incurred 
by said American National Bank in litiuldatlng said association and actlng 
as liquidating agent and in coUecting said assets and realizing upon the same, 
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It will ariply the proceeds: First, in repaying to itsolf ail amouiits advanced 
by it liereuiider, with interest thereon at the rate of seven (7%) per cent, per 
aiimun; next, in discliarginK the liabllitles of waid Commercial National 
Bank which shall not hâve been paid by advanees made by said American 
National Bank; and that «hen ail of said liabilities bave been fully dis- 
charged. it will fully acconiit to the shareholders of said Commercial National 
Bank and from time to time jiay over to said shareholders pro i-ata the surplus 
remaining in its hands from the proceeds of said assets, said American Nation- 
al Bank to act as liquidating agent without compensation for its own services." 

This paragraph also provided that, in the event the liquidation should 
be interrupted for any reason beyond the control of the American 
National Bank, the American National Bank "shall and does hold ail 
of the assets of said Commercial National Bank as security for the ad- 
vanees which may hâve been made by it, up to the time such liquida- 
tion may be so discontinued," and further provided that neither the 
resolutions of the boards of directors nor the contract shall relieve the 
shareholders of their légal liability to respond, in the event it may be 
necessary to bave recourse upon such shareholders' liability, for any 
déficit which may remain after exhausting the other assets of the 
Commercial in the payment of its liabilities. 

Paragraphs 1 to 5, inclusive, are in harmony with the plain intent 
of the resolutions that the American is to take over the Commercial's 
assets and business as a purchaser and liquidating agent, and not as a 
creditor. It must be confessed that some of the language in the sixth 
paragraph, taken by itself, may be somewhat Incongruous with the pur- 
pose as expressed in the resolutions of the boards of directors ; but 
ail parts of a contract must be construed together in its interprétation. 
The sixth paragraph begins with an express acceptance by the Ameri- 
can of the appointment as liquidating agent of the Commercial. The 
assets of the Comimercial were already in possession of the American 
when the contract was signed. Thèse assets come into the American's 
possession by force of the resolution of its directors, which authorized 
the transfer to them and the assumption by the American of the Com- 
mercial's liabilities, upon condition that the American's directors esti- 
mated them "sufficient in amount and value" to pay the Commercial's 
liabilities. The American's directors had acted, and had fulfilled the 
condition ; the trade was closed ; the assets were turned over, and the 
Commercial had ceased to do business ; and the contract was intended 
to be a mémorial of the transaction as authorized by the resolutions 
of the directors of the two banks. The American was désirons of ab- 
sorbing the business of the Commercial, with its conséquent advantages. 
It was willing to liquidate the Commercial's aiï'airs by advancing its 
own money to pay the Commercial's debts, and to account and pay 
over to the shareholders of the Commercial whatever excess of assets 
over liabilities there might be. But, before any excess could arise, tlie 
American was to repay or reimburse itself for the interest on the money 
advanced by it before it realized on the Commerciars assets. The 
amount of the debts of the Commercial which the American assumed 
was definitely stated ; thèse debts were to be paid at once by the Ameri- 
can. This amount, plus the addition of interest accruing intermediate 
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the time of payment and the time of realizing on the assets of the Com- 
mercial was the money considération of the transfer of the Commer- 
cial's business and assets to it. Any excess from the realized assets 
would g"o to the Commercial's shareholders, and the American agrées 
to accoimt for same. There are no words in the contract that the 
money advanced by the American is to be a loan to the Commercial ; 
there are no words of defeasance in the contract appropriate to a con- 
struction that the assets vvere taken over as a pledge; and when we 
consider that the parties expressed in their contract that the American 
was to take over the business of the Commercial, which included its 
good will and right to do' business, we cannot conclude that this most 
valuable and important benefît to the American was to be acquired and 
enjoyed by it as security for a loan of money. The contract strips the 
Commercial of every attribute of a going concern. When the contract 
was made, the Commercial's business, its assets, and ail of its avail- 
able financial resources became the property of the American Bank. 
The Commercial remained but a légal myth, without tangible qualifies 
evidencing its existence. I do not think that an implication can be 
drawn that this phantom of the law was expected to respond to the 
payment of a debt utterly beyond its power to meet. Verbal inaccu- 
racies in a contract must yield to the manifest intent of the parties as 
gathered from the four corners of the instrument. 

It is argued that the provision for holding the assets of the corpora- 
tion as security for money advanced in the event of a discontinuance of 
the Hquidation for any reason beyond the control of the American is 
inconsistent with the conclusion we hâve reached. It will be borne in 
mind that at the time the contract was made the Commercial's assets 
were in the hands of the American Bank, though the shareholders oî 
the Commercial had not assented to the bank's liquidation. Only share- 
holders may authorize the liquidation of a national bank. The contract 
was made by the directors in advance of and in contemplation of the 
shareholders' action, and this clause very probably was inserted as a 
précaution against a contingency that might nullify the transfer as a 
purchase because of lack of power in the directors to lîquidate the bank. 
Be that as it may, the bill allèges that the shareholders of the Commer- 
cial did ratify the contract, and no lack of power on the part of the 
directors to make the contract is presented. 

The disclaimer of release of the shareholders from their statutory 
liability is without particular significance. The directors had no power 
to release them, and at most this clause is but a disclaimer that their 
contract is not intended to hâve such effect. 

Several cases hâve been cited in the argument bearing on the ques- 
tion : Wyman v. Wallace, 201 U. S. 230, 26 Sup. Ct. 495, 50 h. Ed. 
738; Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864; 
George v. Wallace, 135 Fed. 286, 68 C. C. A. 40; Schofield v. State 
Nat. Bk., 97 Fed. 282, 38 C. C. A. 179. I hâve carefully examined 
thèse cases, and hâve derived much benefit from them in construing 
this contract. Ail of them bave distinguishing features. Every con- 
tract possesses its own individuality, and similar contracts which hâve 
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Ijecn construed by courts are only to be looked to as to shedding light 
upon the particular contract under review. Af ter caref ul considération, 
I hâve reached the conclusion that, under the resolutions of the di- 
rectors of the two banks and the contract, the American purchased the 
business and assets of the Commercial, and assumed ail of the latter's 
debts, and further agreed to refund (if any) the excess to be realized 
from the Commercial's assets after reimbursing itself for the sum paid 
in extinguishment of the Commercial's debts, with interest; that under 
the contract no relation of debtor and creditor was created or intended 
to be created; that the shareholders of the Commercial are not indi- 
vidually liable under the statute to the American Bank for the defi- 
ciency between the amount it expended in payment of the debts of the 
Commercial assumed by it and that realized from a conversion into 
cash of the Commercial's assets. 

Let an appropriate order be prepared, sustaining the motion to dis- 
miss the bill. 



In re VICTOR. 

LANKA M V. VICTOR et aL 

(District Court, N. D. Georgia, N. W. D. November 1, 1917.) 

No. 884. 

1. Bankbuptct <S=>303(.3)— Pbopebty Passing to Tbustee — Pkopektt Claim- 

ED BY WlFE. 

Evidence held to sustain the fînding of a référée that a stock of goods 
in a store which for many years had been condiictod in bankrupt's uame, 
which was ou the sign, and in which ail goods were bought, was his 
property, and not thut of hls wife as claimed, although she had durlug ail 
of the tiiiie participated in the conduet of the business, both in buying 
and selling. 

2, Appeal and Ebboe <g=3l017 — Décisions of Rbfeeee — Review. 

The décision of a référée on questions of fact wlll not be Interfered 
with, unless clearly and manifestly erroneous. 

In Bankruptcy. In the matter of A. Victor, bankrupt. On pétition 
to review order of référée requiring bankrupt and his wife to deliver 
to H. L,. Lanham, trustée, certain personal property. Order confirmed. 

M. B. Eubanks and Max Meyerhardt, both of Rome, Ga., for Mrs. 
A. Victor. 

L,. H. Covington, of Rome, Ga., for trustée. 

Denny & Wright, of Rome, Ga., for petitioning creditors, 

NEWMAN, District Judge. The référée has filed an opinion in this 
matter, which comes before the court with a pétition to review his 
findings. The opinion of the référée in the case is as f oUows : 

^;=aFor other cases see aame toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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The banUnipt and liis wife conjoliiHy particlpated in the carrylng on of 
("lie business in question, at a place of business on Broad street, Rome, Ga. ; 
botli of theni co-operating in tlie matter of purchasing goods, wares, merclian- 
dise, and fixtures, consisting of fruits, foods dlspensed as lunches to customers, 
di-lnks wlilcli were Iced for sale, a refrigerator, cash rcgister, and tixtures 
necessary for the conduet of the business. Botli particlpated In the aetual 
sales and work about tlie place. In every Instance goods, wares, and fixtures 
were bought in the name of the hankrupt, A. A'ictor. The fixtures in sonie in- 
stances were bought under formai vvritteu contracts signed "A. Victor," such 
contracts as for a iftiS McCrary refrigerator and a $.313- National cash reglster, 
being certltled herewith as part of tlie évidence, l'urchases of goods were 
invarialily receipted for in tlie name of A. Victor ; sometimes the wife slgn- 
ing the name, and sometimes the bankrupt doing so, and in instances the 
(•hlldreu so reeeiptiiig. The bankrupt attended to small purchases by uslng 
his name w-ithout express uuthoiity in each specltie instance, with his wife's 
knowledge and consent ; but in important niatters lie sought and obtained his 
wife's consent. 

Nothing appeared at any time at the iilace of business to indieate daim of 
the ownership or interest in the business on the part of tlie wife. The window 
contained a large sign "A. Victor," painted there by the Coca-Cola Com- 
pany, at the direction of A. Victor, aiid witho\it objection on the part of the 
wife, who does not disclulm knowledge of its existence or profess objection 
thereto; the évidence and the manner of both on the stand indlcating very 
strongly that it was the express désire of both for the sign to so remain. A. 
Victor received .f75 per niontli for six nionths of the year, aud only his 
clothes the other six luoiiths. A large aniount of goods \\'ere acquired from 
numerous trade creditors in this course of dealing, ail of which were paid 
independent of the bankruptcy administration. The bankrupt swears that 
thèse accounts he paid with his wife's money. 

The goods involved in this proceeding, as well as ail other goods and fix- 
tures, were bought in the name of A. Victor, and ou the strength of his crédit 
entirely — his explanation being that every one knows A. A'ictor, aud no one 
knows C. Victor, or words to that effect ; that people knew him a hundred 
times better than his wife, the name of the wife iiever having appeared in 
connection with the business, in any way or at any time. The goods now in 
the possession of the bankrupt under thèse facts consist of : "A certain stock 
of goods and nierchandise, located in tlie storehouse at No. 410 Broad street, 
in the city of Rome, (îeorgia, said stock of goods and merchandise consisting 
of fruits, candies, canned goods, and confections in gênerai, and also fixtures 
located in said store, consisting of showcases, cash register, refrigerator, aud 
other tixtures used by said bankrutit in connection with his business, conducted 
in said storehouse." No disputes were made as to the nature of the goods, 
nor its alleged value of .'pfîOO'; but ownership was denied by him, and assert- 
ed h,v bankrupt and his wife to be in his wife. 

The city license issued by the niunicipality of Rome, Ga., for the years of 
1914, 1915, and 191f>, were issued to C. Victor, the wife. This was al'ter the 
création of a debt of .ÇTôO by snbscriptlon to stock of the Broadstreet Ilotel 
Company. This company is the only creditor listed by tlie bankrupt in his 
schedules. The licenses for prior years are not in évidence ; the bankrupt 
testifyiug that he kept ail licenses in his safe, but did not now know whcro 
the old licenses were, his counsel stating in open court that soine others were 
in his possession. The claim of the Broadstreet Hôtel Company, based upon 
the second and last installinent of the stock subscription, was proved and 
allowed by Hou. W. S. Rovi'ell. The first instalhueut, in like sum, had been 
sued to judgment in the state courts, carried to the Court of Appeals of 
Georgia, and the judgment of the lower court confinned. 

On application the order of the former l'eferee was reopeiied, the claim 
considered, and the objections overruled and the claim finaliy allowed. This 
judgment of the référée was not appealed from, and Is not now on review. 
The foUowing facts are found as to this debt as beariug upon the main ques- 
tion hère for re\'iew; 
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The subscription to the stork was takcn by J. IT. Lanham and E. P. Harvey, 
actlng jointly. At the tlme the banknipt, A. Victor, and wife, C. Victor, 
wero présent. ïhe bankrupt was told in tlie prci<enoc of his wife that the 
building of the hôtel would eiihance proporty values. Tlie bankrupt discussed 
the matter at sonie length with his wife, and the subscription was signed by 
A. Victor. The wife, after discussion and évident joint <'onsideration with 
her husband, expressed a désire for the husband to subscribo. 

The bankrupt and his wife testifled at the hearing. They testify laoonical- 
ly that the wife alvvays owned the business since 1912, at which time Victor 
had financial troubles and lost his nioney in New York. That the word 
"manager" or "agent" was never added to the invariably used business title 
of "A. Victor," but tliat in fact A. Victor always acted as agent for the wife, 
C. Victor. That the father of O. Victor gave her the business. That the 
building in which the business was run b<>longs to the wife, and was doeded 
to her by A. \'ictor some years prier to the bankruptcy, and was bought by 
A. A'ictor in his own name. with O. Victor's money, and transferred to her. 

The bankrupt testifles, in rather categorical manner also, that the business 
bas been run in his name, but only as agent for his wife, for some 18 years. 
The wife testifies in siinilar manner to such state of facts existing for many 
years, but that she only married the bankrupt some 13 years since. He ex- 
plains tliat through mistake he listed the claim of Broadstreet Hôtel Company 
In his schedules as Rome Hôtel Company. 

The stenographer's transcript of the examination of the bankrupt at the 
first meeting of creditors was otïered in évidence and objected to because of 
the fact that Hon. W. S. Rowell, rlie référée presiding, was disqualified, and 
bas since formally dis(pialifled, and the matter referred to the actlng référée. 

This examination, while admissible to contradict the bankrupt on this 
hearing, and possibly in other proper cases, was held to be inadmissible, and 
was not considered in making any findings of fact herein reported. The 
transcript is transmitted, however, along with the record herein. 

Findings of Law as Applicable to Facts. 

Possession of tlie res by the bankrupt, or any one for him not having a 
bona fide adverse claini at tlie time of the commencement of the proceedings 
which resuit in an adjudication, gives tlie l)ankruptcy court sunimary pow- 
ers to compel its production. The question so stated is fully discussed in 
Collier on Bankruptcy (9th lOd.) pp. 490 to 498, and specially in numerous 
holdings of the fédéral courts ; the exceptions being largely based upon 
comity and discrétion, and usually in cases of conflict of jurisdiction between 
courts. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, 7 
Am. Bankr. Rep. 224 ; Murphy v. John Ilofman Co., 211 U. S. 502, 29 Sup. 
Ct. 154, 53 L. Ed. 327, 21 Am. Bankr. Rep. 487 ; In re Eppstein, 19 Am. Bankr. 
Rep. 89. 156 Fed. 42, 84 0. C. A. 208, 17 L. R. A. (N. S.) 465; Mound Mines 
Co. V. Hawthorne, 23 Am. Bankr. Rep. 242, 173 Fed. 882, 97 G. C. A. 394. 

Under the Georgia law, i)ossession by the husband and wife is presump- 
tively that of the husband, though the presumption may be rebutted by proof. 
Perryman v. Morgan, 103 Ga. 555, 29 S. E. 708. 

The possession in the case at bar, construing the facts most favorably to 
the wife, is that of a joint possession in both the husband and wife. And a 
summary proceeding sliould lie in such a case to compel relinquishment of 
the property, at least where the wife is uiiable to show anything more than a 
claim which on its face is patently a specious one. 

Indeed, the facts sniack very strongly of fraud. The remarkable business 
relationshi]!, ontlined by the bankrupt and his wife, of a long-continued use 
of the hustiand's name alone to buy goods on his crédit, admittedly without tiie 
slightest influence from the wife's crédit, the persistent concealment of the 
wife's alleged iuterest, and equally persistent publications of the husband's 
name in the business title, forces the conviction that the husband is, and bas 
always been, the roal owner of the property, and the wife's suddenly asserted 
claim, after expectancy of litigâtiou and evidently of bankruptcy, rather 
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eliimsy and unappealing to a court of equity, to say tbe least of It. Under the 
facts shown, the belief that the wife's elaim is merely colorable is unavoldable. 

Objections were interposed by Mrs. C. Victor to the jurisdlction of the 
court to hear and détermine her rights to the property, but after submission 
of the case her counsel waived lier personal rights in this respect in the 
briefs flled, and herewith returned for the use of the court, leaviug only the 
primary question, imposed upon every court, as to jurisdictlon of the subject- 
matter. This could hardly be doubtful, and therefore the case was cousidered 
upon its merits, and in only three respects, to wit: 

"(1) Is the actual ownership of the property in the wife, or is her clalm, 
merely a fraudulent scheme, arrangea between her and her husband to de- 
fraud the créditer, who credited on the strength of it and its ownership by 
the husband? 

"(C) If the wife bas any title or ownership at ail, is she not a dormant 
or secret partner? 

"(3) Under ail the facts shown, should the wife be estopped from assert- 
Ing title to any of the property as against the creditor, who exteuded crédit 
to her husband with her knowledge and active consent?" 

ïhis is a transaction between husband and wife, and must be scrutinlzed 
elosely by the trial court. ïhe law of Georgia is mandatory in this respect, 
and the burden is on the husbfuid and wife under a very strict rule of évi- 
dence. Section 3011, Code of Ga. (Park's), provides: 

"When a transaction between husband and wife is attacked for fraud by 
the credltors of either, the onus is on the husband and wife to show that the 
transaction was fair." 

The law and the rule for weighing the évidence is further emphasized in 
sections 4C25 and 4626 of the sanie Code, to wlt: 

"4625. Fraud may be consummated by signs, or tricks, or through agents 
employed to deceive, or by any other unfair way used to cheat uuother, and 

"4626. Fraud may not be presumed, but, being in itself subtle, sllglit circum- 
stances may be sutiieient to carry conviction of its existence." 

Out of a large number of cases handed down by the Georgia courts of last 
resort, référence to one of the older cases, but which is still unreversed, Is 
helpful in determining the law of the case at bar ; a land case, it is true, but 
applicable to a case involving personal property as wcU, in the light of the 
code provisions cited. lu this case of Skellie v. James, 81 Ga. 419, 425, 8 S. E. 
607, 608, the court uses the foUowlng language: "After charging that the 
husband and wife had a right to make contracts, one with the other, and the 
contracts would be good between tliem, he [the lower court] added: 'ïhe only 
différence is that tlie law requires it should perhaps be looked into a littl© 
more elosely.' We thlnk, on the contrary, that in a eontest between creditors 
of the husband on the one hand, and the wife on the other, where a fraud 
is charged, and where the wife sets up a secret contract between herself 
and her husband, as was done in this case, the jury should be Instructed to 
scan the transaction elosely, and that the twna fides thereof must be clearly 
established, and not that perhaps they mlght look into It 'a little more 
elosely.' " 

A still older unreversed case — Booher v. WorrlU, 57 Ga. 235 — affords a 
much more amplifled and complète discussion of the same principles. To 
quote the many more récent décisions to the same eft'ect would afford no 
additioual weight to those cited and still the law of this state. The case of 
Strickland v. Jones, 131 Ga. 409, 62 S. E. 322, but réitérâtes the same holding, 
citlng another older décision specially. Corner v. Allen, 72 Ga. 1. 

With every effort to steel one's self against any possible "presumptlon" of 
fraud which might arise, the cireumstances proven, and Uirgely admitted by 
the bankrupt and his wife, are such that the conviction that tlie claini of the 
ownership in the wife is but a fraudulent artifice and scheme is in fact over- 
powering. It is almost impossible of belief that such a course of dealing as 
existed in this case through a long period of time and under such astonishing 
cireumstances could hâve been simply casually arranged, and persisted in,, 
without sinister motive. 
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As to Dormant or Secret Partncrslilp. 

Under the circumstiinces shown in this case, the iiiterest of the wife, if any, 
in tlie husband's business, is very closely analogous to tliat of a dormant part- 
ner. In fuct, to so construe her rolationsliip to tlie business would be tlie most 
favorable one possible in lier behalf. Tlie secret status arranged betweeu 
tbe two is such as would iilace creditors in a most lielpless situation, and 
one whieli a court of conscience coiild not tclerate. Tlie arrangement for 
the wife to own tlie business secretly tind the liusband to receive $T5 per 
juonth for six months, and clothing for tlio remaiuder of tlie year, is notliing 
less tbaii a division of tlie profits between tliem. The husband's name made 
him liable for tlie losses. The simple dogniatic dcnial of ownersliip could uot 
change the real status of the parties under the fac'ts of tliis case. 

Section ,'5157 of the Code of Georgia (l'ark's) pro vides: 

"An ostensible partner is one whose name appears to the world as such, and 
lie is hound, thongh he bave no interest in the flrin. A dormant or secret 
partner is one whose connection with the flrin is really or professedly con- 
cealed from the world." 

As to Estoppel. 

The doctrine of estoppel bas been invoked by counsel for the trustée, and 
convincing array of authorities eited in support of his contentions. Under any 
View of the case — whether the wife is a dormant partner or actually owns the 
property by secret stipulation with her husband — she should be estopped from 
now assorting any claim to the property as against the creditor, represented 
by the trustée, wlio undoubtedly creditcd the husband on the strength of be- 
lief in his ownership. The wife stood by and connived at the fraud while 
the actual stock subscription was being taken, and to allow her now to assert 
her claim would be unconscionable. AU standard authorities and the courts 
of last resort of ail the states and of the United States hâve so unifonnly 
uphold the application of this doctrine to such cases that it seems unnecessary 
to cite theni in détail, llie essence of them ail is tersely stated in the follovy- 
ing (piotation from 12 Rullng Case I^aw, Husband and Wife, § l&l: "Unques- 
tionably, a married wonian may, by her own voluntary conduct, forfeit pro- 
tection to her separate estate. Being sul .iuris In respect to such property, 
she is responsible for lier own f raudulent acts, as well as subject to the law of 
estoppel. And where a husband sells, as his own, property belonging to his 
wife, and she, with knowledge of the sale and an oiiportunity of notifying 
the purchaser of her rights, and before the priée is paid, fail to do so, it has 
been held that she is estopped from asserting title. So a married woman, by 
permitting her husband to use and maiiage her separate property, thereby 
conferring on him the indicia of ownership, whereby third persons are induced 
to give crédit to him on the faith of his ownership, may be estopped to claim 
the property as her separate estate as against the claims of such creditors." 

To the same efCect is 21 Cyc. 1399, with the added emphasis on thei 
neccssity of inducement by the wife that "the crédit, however, must liave 
been extended in reliance upon the husband's ownership caused by sonie act of 
the wife." 

The Suprême Court of Georgia, in the case of Dill v. Hamilton, 118 Ga. 208, 
44 S. E. 989, announees the same rule in this state, and, after holding that 
in some cases a creditor could not assert a lien against a wife' s secret equity, 
added: "For, under such circumstances, the creditor is not in a position to 
assert a lien on the land as the property of the husband, unless the conduct of 
tlie wife was such as to estop her from setting up a claim to tlie same." 

Trustee's counsel hâve cited voluminous authorities, a few of which are 
Bigelow on Estoppel, p. 624; Austin v. Southern Home B. & Ij. Ass'n, 122 Ga. 
439, 50 S. E. .382 ; Dotterer v. Pilœ, 60 Ga. 29 ; lAUghlin v. Mitchell, 121 U. 
S. 411, 7 Sup. et. 92.3, 80 L. Ed. 987; Keating v. Kecfer, Fed. Cas. No. 7,035; 
St. Louis & S. F. R. Co. V. Folz (C. C.) 52 Fed. 627. 

After rendcring this opinion the référée entered an order requiring 
the bankrupt to immediately turn over to L,anham, trustée, a certain 
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stock of goods and merchandise located in storehouse at 410 Broad 
Street in the city of Rome, Floyd county, Ga., consisting of fruits, can- 
dies, confections, etc., and also certain showcases, cash register, refrig- 
erator, and other furniture in the storehouse. 

A question was raised in this case as to the right of the référée to 
décide the question of the ownership of this stock of goods in a sum- 
mary proceeding; but in the brief of counsel for Mrs. A. Victor, the 
claimant of the stock of goods, in a proceeding against A. Victor, bank- 
rupt, and his wif e, by the trustée in bankruptcy, this is stated : 

"On the hearlng, representing the wife, we raised the question of the 
court's jurisdiction to hear and détermine this matter on the summary pro- 
ceeding, and insisted that it eould only be done on a plenary suit flled in the 
proper court to recover the property. We withdravv this objection to the 
court's jurisdiction, and insist upon a décision upon the merits of the contro- 
versy, believing that the court can, under this évidence, adjudicate the ques- 
tion of title, so as to end the matter." 

[1] The only remaining question, therefore, is the correctness of the 
referee's décision, holding that the stock of goods in question belongs 
to A. Victor, the bankrupt. I think his finding that A. Victor was the 
owner of the property in question is clearly right. Certainly there is 
abundant évidence to support his finding. The reasons given in the ex- 
cellent opinion filed by the référée render it unnecessary for me to say 
more than that his conclusion is abundantly supported by the évidence 
and should not be interfered with. 

[2] It is almost unnecessary to say hère, what I hâve so often said, 
that the opinion of a référée in bankruptcy, on questions of fact, will 
not be interfered with, unless clearly and manifestly erroneous ; and 
such is not the case hère. 

The action of the référée is approved and confirmed, and an order 
will be entered accordingly. 



MURPHY V. MITCHELL. 

(District Court, N. D. New Yorlc. December 31, 191T.) 

CoNSPiRACY <S=»18 — ïo Induce Execution of Will — Complaint — Suffi- 

CIENOY. 

A complaint seelcing to recover damages for fraud and deceit alleged 
that décèdent made a valid last will and testament, maklng large gifts 
to plaintifif, that défendants, aided by others and a priest of the church 
of whicli décèdent was a member, conspiring and acting together to tlie 
Injury of plaintitï, and at a time when décèdent was incompétent to make 
a will, by déception, misrepresentations, and threats, conspired to liave 
him make another will, whlcli greatly reduced the gifts to plaintiff, and 
that, concealing the fact of the exécution of the iirst wlU, défendants In- 
duced plaintiff to aecept the legacy under the second will. Held that, 
as mère gênerai allégations of fraud and eonspiracy are of no value as 
stating a course of action, the complaint was iusiitticient not indlcating 
what facts défendants liave to meet. 

®=3For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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At Law. Action by Mary A. Murphy against John Clark Mitchell. 
Application on rule to show cause for an order striking from the new 
complaint allégations, which were claimed to be mère conclusions or 
in the alternative requiring plaintiff to make the complaint more deh- 
nite and certain. Motion sustained, in event of failure of plaintiff to 
serve an amended complaint. 

See, also, 245 Fed. 219. 

This is an aiiplication, on rule to sliow canse, for an order striking from the 
new complaint In tlils action certain allégations whleli are claimed to be mère 
conclii.«ions, or, in tlie alternative, reqniiing the ï)laintifE to make the com- 
plaint more definite and certain by stating what acts of Improper and undue 
influence were practiced on one Dennis Sullivan to indace him to make a new 
will when inconipeteut to exécute a will, and what déception was practiced 
upon him, and what misrepresentations, threats, and promises were made to 
sala Dennis Sullivan to induce, and which did iuduce, him to make what pur- 
ported to be another last will and testament revoking a former will. 

Edgar T. Brackett, of Saratoga Springs, N. Y., for plaintiff. 
Rushmore, Bisbee & Stern, of New York City, for défendant. 

RAY, District Judge (after stating the facts as above). The gist 
of the complaint, which is to recover damages for fraud and deceit, is 
that one Dennis Sullivan, now deceased, was a man of large means and 
who left an estate of several hundred thousand dollars ; that he made a 
valid last will and testament under the provisions of which the plaintiff 
would bave received $800,000 or more ; that thereafter the défendant, 
aided by others, ail conspiring and acting together to injure and to the 
in jury of the plaintiff, and at a time when said Dennis Sullivan had 
become incompétent to make and exécute a will by reason of old âge 
and mental and physical infirmities, and was unable to withstand dé- 
ception, misrepresentations, threats, and promises, conspired to hâve 
said Sullivan make another will, purporting to revoke his prior will, 
which should substantially eut off the said Mary A. Murphy and great- 
ly reduce her legacy or share in his estate, to defendant's advantage. 
The complaint, in paragraph 6, allèges : 

"That in carrj'ing out said conspiracy he [défendant] improperly and unduly 
influenced the said Dennis Sullivan and both himself, personally, and acting 
through such others ('such others' being prevlously named so far as plaintiff 
was able to do so), among such others being said Malone, a priest of the 
Koman Catholie Ohurch, in the faith of which church the said Dennis Sullivan 
had been raised, and said Lewis and said Grnnt, wrongfully and by improper 
and undue Influence and by threats and promises, induced said Dennis Sulli- 
van to make and exécute another paper, in form, and purporting to be his 
last will and testament." 

The complaint then allèges that, concealing the fact of the exécution, 
etc., of the first will mentioned, the défendant, aided by such others, or 
some of them, and in exécution of the scheme and conspiracy, repre- 
sented that stich second paper was the last will of said Sullivan, and 
procured her to assent to the proof and probate of such last-mentioned 
paper, and also procured plaintiff to accept a legacy of $8,000 given 
lier thereby, and sign off ail interest in the estate. Nowhere in the 
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complaint is it stated how and by what means said conspirators, or 
défendant, "improperly and unduly influenced the said Dennis Sulli- 
van," except it states that they "vyrongfully and by improper and un- 
due influence, and by déception and misrepresentations, and by threats 
and promises, induced said Dennis Sullivan to make," etc. The al- 
leged misrepresentations and threats and promises are not set out or 
alleged in words or in substance. 

What was the "improper and undue influence"? The complaint 
neither states nor gives the nature or character thereof . What was the 
"déception" practiced, and what were the "misrepresentations" made? 
The complaint gives no information. What "threats and promises" 
were made? The complaint gives no information. What acts were 
done, and did the acts done constitute "déception" ? Were the state- 
ments made, claimed to be "misrepresentations," false or true? How 
can défendant meet such charges, unless informed by the complaint in 
substance what acts and statements are relied on ? How can it . be 
determined on demurrer whether or not words were spoken, consti- 
tuting threats and promises, or either, unless they or the substance are 
stated in the complaint; and how can défendant on the trial be pre- 
pared to meet such a charge, unless informed in substance of the words 
used or spoken? What acts were done constituting improper and un- 
due influence? 

It is fundamental that a complaint is not to set up the évidence. But 
it is also fundamental that where "déception" is relied on the complaint 
must State the substance of the déception practiced, and where "mis- 
représentations" are relied on the complaint must state the substance of 
the "misrepresentations" made; and this is true of "threats" and of 
"promises" alleged to hâve been made. On the trial it will be compé- 
tent, of course, for the plaintiff to prove ail material déception prac- 
ticed, ail material misrepresentations made or alleged to hâve been 
made, and also ail material threats and promises made to tnduce or se- 
cure the exécution of the alleged fraudulent instrument purporting to 
be the last will and testament of the said Dennis Sullivan. But the 
acts and statements mùst be pleaded. The défendant is entitled to be 
advised what he is to meet, and how can he test the sufficiency of the 
complaint, unless it states what the deceptive acts, misrepresentations, 
threats, and promises were, and in substance how and by what means 
gullivan was improperly and unduly influenced ? The exact words need 
not be given, but the substance and nature thereof should be. Ritchie 
V. McMullen, 159 U. S. 235, 241, 16 Sup. Ct. 171, 40 L. Ed. 133; 
Ambler v. Choteau, 107 U. S. 586, 589, 591, 1 Sup. Ct. 556, 27 L. Ed. 
322; Alexander v. Brvan, 110 U. S. 414, 420, 4 Sup. Ct. 107, 28 L. 
Ed. 195; Gold Washing & Water Co. v. Keyes, 96 U. S. 199, 202, 
24 L. Ed. 656; St. Louis, etc., Railway Co. v. Johnston, 133 U. S. 566, 
577, 10 Sup. Ct. 390, 33 L. Ed. 683 ; Williamson v. Beardsley, 137 
Fed. 467, 469, 69 C. C. A. 615 ; United States v. Rose (C. C.) 166 Fed. 
999; Schell v. Alston Mfg. Co. (C. C.) 149 Fed. 439; Beswick v. 
Dorris (C. C.) 174 Fed. 502 ; Southern R. R. Co. v, King, 217 U. S. 
524, 536, 30 Sup. Ct. 594, 54 E. Ed. 868. 
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Tt îs unnecessary to cite the mimerons décisions of the courts of the 
State of New York to the same effect, but see Butler v. Viele, 44 Barb. 
166; Hilsen v. Libby, 44 N. Y, Super. Ct. 12; Lawrence v. Foxwell, 
49 N. Y. Super. Ct. 273, 4 Civ. Proc. R. 340 ; Wood v. Amory, 105 
N. Y. 278, 11 N. E. 636; Reed v. Clark Cove Co., 47 Hun, 410; Zim- 
mele v. Am. Plaster Co., 21 N. Y. Supp. 846. In Wood v. Amory, 
supra, it is held: 

"Mère gênerai allégations of fraud or conspiracy are of no value as statlng 
a course of action." 

In Knapp v. City of Brooklyn, 97 N. Y. 520, it was held: 

"Where the complaint in such an action slmply alleged that the expansé ot 
the Improveuient and the assessment had been Increased to an amount stated 
'by reason of the illégal actions, frauds, and Irregularities of the officers,' 
wlthout speelfylng the illégal actions, the frauds, or the irregularities com- 
plained of, held, that It was détective, as averring slmply légal conclusions, 
not facts, and that a demurrer thereto was properly sustained." 

The plaintifï may serve an amended complaint within 10 days after 
being served with a copy of the order to be entered pursuant hereto, 
setting forth so far as possible the acts, or words, or both, claimed to 
hâve constituted improper and undue influence, the acts and words con- 
stituting the déception practiced, and the misrepresentations, threats, 
and promises made. Where this cannot be donc specifically, the sub- 
stance should be stated. If this is donc, the motion to strike out will 
be denied ; otherwise, granted. 

So ordered. 



In re CORDARO. 

(District Court, N. D. lowa, G. D. December SI, 1917.) 

Aliens <S=>61 — Natdkalization — Pétition bt Minoe. 

Whiie a déclaration of intention ma^ be filed by an alîen after he has 
reached the âge of 18 yeara, and no spécifie date is flxed for filing a pé- 
tition for naturalizatlon, yet the grave act of petitioning for citizenship, 
which carries with it a renunciatlon of allegiance to a foreign sovereignty, 
should not be perraitted by a mlnor, and a pétition filed by an alien dur- 
Ing his mlnorlty U vold. 

At Law. In the matter of the pétition of Joseph Cordaro for ad- 
mission to citizenship. Pétition denied. 

M. R. Bevington, of St. L,ouis, Mo., Chief Naturalizatlon Examiner, 
for the United States. 

WADE, District Judge. It appears that the applicant was under the 
âge of 21 years when he filed his pétition for naturalizatlon. It is now 
objected by the représentative of the Bureau of Naturalizatlon that 

Ê=jFor other cases see same topio £ KEY-NUMBBR in ail Key-Numbered Dlgests à Indexes 
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naturalization cannot be granted, for the reason that the law does not 
permit a pétition to be filed vintil applicant bas reached the âge of 21 
years. It appears tbat the pétition was filed June 27, 1917; bis décla- 
ration of intention baving been filed April 3, 1915. At the time the 
pétition was filed the applicant was aged 20 years 6 months and 10 
days. The pétition was set for bearing on November 28, 1917, upon 
which date applicant was still a minor. The court continued the bear- 
ing to December 18, 1917. 

While the statutes do not in express language provide that the péti- 
tion for naturalization cannot be filed by a minor, a review of the 
législation by Congress upon this subject convinces me tbat it was not 
contemplated that the grave act of petitioning for citizensbip should be 
permitted during minority. There is much force in the following lan- 
guage by Judge Landis in Re Spitzer (C. C.) 160 Fed. 137: 

"Congress seems to hâve declared its will that no step, looking to the acquisi- 
tion of citizenship in the United States, sliall b'e taken by a person of alien 
birth prlor to the attainment of his majority, on tlie tlieory that the abdica- 
tion by an Individual of allegiance to one sovereign and tlie undertalcing of 
allegiance to another are acts of such grave solemnlty that they should be 
performed only by persons of mature judgment." 

While this statement was not made with référence to présent exist- 
ing statutes, it well expresses sound considérations which cannot be 
overlooked in construing the présent law. A déclaration of intention 
may be filed by an alien after he bas reached the âge of 18 years ; 
but no spécifie âge is fixed for filing a pétition. But in view of ail 
législation, and in view of the construction of the law by the Bureau of 
Naturalization (which in case of doubt is entitled to some considéra- 
tion), and in view of the wise suggestions of Judge Landis, above quot- 
ed, I hold that a pétition for naturalization, filed by a person under âge 
of 21 years, is void. 
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GRAFTON V. MEIKLEHAM. 

(arcult Court oî Appeals, Fifth Circuit. October 29, 1917. Rehearlng 
Denled December 15, 1917.) 

No. 3048. 

1 Time ®=jl0f9)— Appeal— Time of Perfection. 

Under Bankr. AeX. July 1, 1898, c. 541, § 31, 30 Stat. 554 (Comp. St. 
1916, % 9615), providlng tliat, whenever time is enumerated by days, the 
number of days shall be computed by excludlng the flrst and Includlng 
the last, unless the last day shall fall on Sunday or a hollday, in whlch 
event the day last Included shall be the next day therefrom, whlch is 
not a Sunday or légal hollday, an appeal from an order granting a dis- 
charge on sèptember 21st, allowed October 2d, is wlthin time, where the 
day precedlng October 2d was a Sunday, even though the appeal was not 
taken wlthin 10 days. 

2. Appeal and Eebob ©=719(1) — Assignments of Erroe — Necessity. 

It Is compétent for the Circuit Court of Appeals to notice a plaln error, 
in the absence of any asslgnment. 

3. Appeal and Errob <©=3628(2) — ^Appeal — Dismissal. 

Though the original citation for an appeal was returnable November 2d, 
and the appeal was not docketed, nor was the record filed untU several 
mouths thereafter, It wiU not be dismissed under rule 16 (150 Fed. Ixxix, 
79 C. 0. A. Ixxlx), though the time was not properly enlarged as prescrlb- 
ed by the rule, where the statement of the évidence was not completed 
and slgned by the District Judge until the day before it was filed, and ap- 
pellee, long after the time when the original citation was returnable, 
partlclpated In the proceedlngs. 

4. Bankbuptot ®=»407(3) — Dischaeqe — Denial. 

Under Bankr. Act, § 14, subd. b (4) (Comp. St. 1916, § 9598), declarlng 
that a bankrupt shall not be dlscharged, If at any time subséquent to the 
flrst day of the four mouths immedlately precedlng the flllng of the pé- 
tition he transferred, removed, destroyed, or concealed, or permltted to 
be removed, destroyed, or concealed, any of hls property with Intent to 
hinder, delay, or defraud hls credltors, a bankrupt must be denled a dis- 
charge where he transferred on the eve of bankruptcy moneys due hlm to 
one credltor, but hls real and declared purpose was to hinder and delay 
hls principal credltor and prevent her sharlng thereln. 

5. Bankruptcy <S=»407(3) — Discharge — Denial. 

Under such section, a bankrupt must be denled a discharge, where on 
the eve of bankruptcy he made a transfer to one credltor, whlch re- 
served to hlm a secret beneflt, and was made with Intent to hinder, delay, 
or defraud other credltors. 

6. Bankeuptcy (©=5407(3) — Discharoe — Denial. 

A flctitlous transfer by a bankrupt with Intent to prevent a credltor 
from partlclpatlng in the property transferred, whlch is an offense under 
T^ankr, Act, § 29 (Comp. St. 1916, § 9613), Is ground for denying the dis- 
charge under section 14, subd. b (1). 

7. Bankrupïcy <S=407(3) — Discharge — Schedxjle ot Assets. 

A bankrupt, who recelved a large monthly salary, filed a pétition about 
the middle of the month, but did not include In hls schedule salary earned 
np to that time. Hls attorney had advlsed hlm that it was unnecessary 
to include such salary in the schedule, and that he would take the 
amount for fées. The bankrupt understood that it was to be a fee in 
the bankruptcy proceedlng, but the attorney Intended to apply a part 
on a claim arlsing out of prevlous Utlgatlon. Whlle an asslgnment under 
the State laws was not valld unless in wrlting, the attorney dld not 
hâve the same reduced to wrlting, and the bankrupt expressed himself 
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as Indiffèrent to the fate o( such asslgned salary, Tinless a partlcular 
créditer partldpated thereln. Held that, as the bankrupt coUected the 
salary hlmself and made no payment thereof to hls attorney or Into the 
bankruptey court untll the question of hls discharge arose, the transfer 
must be deemed one tending to hlnder or defraud credltors, or to be a flc- 
tltlous transfer, precluding discharge. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

In the matter of the bankruptey of H. P. Meikleham. From an 
order of the District Court, granting the bankrupt a discharge (236 
Fed. 401), Mrs. Virginia A. Grafton, the objecting creditor, appeals. 
Order reversed, and cause remanded, with directions. 

R. A. Denny and J. E. Dean, both of Rome, Ga., for appellant. 
Barry Wright, of Rome, Ga., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is an appeal by an objecting creditor 
from an order of the District Court, granting the appellee a discharge 
under the Bankruptey Act of 1898. A liiotion to dismiss the appeal 
was submitted, at the time of the submission on the merits. The mo- 
tion to dismiss was based on three grounds : (1) That the appeal was 
taken 11 days after the order of discharge was entered; (2) that the 
assignments of error, because of their vagueness, would not support 
the appeal; and (3) that the appeal was not docketed and the record 
filed within the 30 days at the expiration of which the appeal was re- 
tumable. 

[1] 1. The appeal was allowed October 2, 1916, from a judgment 
entered September 21, 1916. It was therefore allowed on the eleventh 
day, and would hâve been too late but for the fact that the day pre- 
ceding October 2, 1916, was Sunday. Section 31 of the act of 1898 is 
as foUows: 

"Whenever tlme is enumerated by days in thls act, or in any proceeding 
in bankruptey, the number of days shall be computed by excluding the flrst 
and including the last, unless the last fâll on a Sunday or holiday, in whlch 
event, the day last Included shall be the next day thereafter which is not a 
Sunday or légal holiday." Comp. St 1916, § 9615. 

The appeal was taken in time. 

[2] 2. We think the first assignment of error is explicit enough to 
présent the question as to whether the discharge was properly granted 
under the évidence in the record. It is compétent for the court to 
notice a plain error in the absence of any assignment. 

[3] 3. The appeal was not docketed, nor was the record filed until 
February 22, 1917. The original citation was returnable November 2, 
1916. The settlement of the évidence in narrative form was entered 
upon soon after the allowance of the appeal, but was not completed 
and signed by the District Judge until February 1, 1917. The appel- 
lant seems to hâve been guilty of no fault in this respect. The appellee 
participated in the hearings in the District Court before the District 
Judge for the settlement of the case, long after the return day of the 
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original citation. Both parties and the District Judge appear to hâve 
acted under a misapprehension as to the return day of the citation, 
and as the appellant was prompt in docketing the case and fihng the 
record after the settlement of the case was signed by the District 
Judge and filed on February 1, 1917, we do not thinlî the appeal should 
be dismissed under rule 16 (150 Fed. Ixxix, 79 C. C. A. Ixxix) for that 
reason, though the time was not properly enlarged, as prescribed by 
that rule. The motion to dismiss is overruled. 

[4] Corning to the merits, we find it necessary to consider only the 
ground for opposing the discharge, based on the failure to schedule 
the salary owing the banl<rupt from his employer, and withheld from 
his trustée, until after objections to his discharge were filed. 

The bankrupt was employed at and before the time of the filing of 
the pétition as the agent for the Massachusetts Mills, at Lindale, Ga., 
at a salary of $10,000, payable monthly. At the time of the filing of 
the pétition there was owing him on account of salary about $390. 
While the schedules of the bankrupt were being prepared for filing 
with his voluntary pétition, the subject of this salary item and the duty 
of the bankrupt to schedule it as an asset was discussed with his attor- 
ney. It was in the mind of the bankrupt when he swore to his sched- 
ules. The bankrupt failed to schedule it as an asset. His reason for 
omitting it, as testified to by him, was that he understood that it was 
to be applied to the payment of the attorney fee for his attorney in 
the bankruptcy proceedings. His attorney, Mr. Barry Wright, testi- 
fied that $100 of the amount only was agreed upon as the amount of 
his fee in the bankruptcy case, and the balance of $290 of it was trans- 
ferred to him verbally in payment of fées owing to him and his asso- 
ciate in previous litigation for the bankrupt. The évidence of the 
bankrupt with référence to the omission of the salary from the sched- 
ule is as f ollows : 

"I remember that tlie schedule in bankruptcy was preparefl in Barry 
Wright's office one night, and that at that time I informea him that the mill 
owed me hetween $:55(> and S40() in salary on that montii's account. Mr. 
Wright stated that there was no use in letting that go into the gênerai smash- 
up; that he might as wcll iiave that money as attorney's fee in the hanlirupt- 
cy case. I don't remember Mr. "Wright's givlng me any légal advice on the 
subject. He said sometliing about he tliought he would make it stick, or he 
didn't know whether he could make it stick, that he would try it, and asked 
me to transfer the monoy to him. I think he told me that, if there was any 
penalty attached, it would only be that I would liave to pay the money back 
into the estate, or words to that effect. After my pétition in bankruptcy waa 
filed, Mr. Wright never asked me for this money, nor asked me to send it to 
him. I consldered that as a debt to him. After telling Mr. Wright about my 
assets and llabilitles, I did not examine the schedule. I don't think I even 
saw it. I left it ail to Mr. Wright, and relied absolutely upon his légal ad- 
vice. I told Mr. Wright about this asset that the mill owed me, this $400 
or $390 prior to that time I signed the schedule — in fact, while it was be- 
ing made out. I did not know whether it was listed in the schedule or not. 
I want to change that: I thought it was shown in the schedule. As soon as 
Mr. Wright called on me for the $290 I paid it to him." 

The évidence of Barry Wright, his attorney, in référence to the 
same matter is as f ollows : 

"I want to State that, when Capt. Meikleham employed me to flle his pétition 
for involuntary bankruptcy, he distlosed to me the fact that he had a part of 
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a month's salary earned; that it was at my suRgestioii aiid reqnest tliat he 
agreed to prefer me and Mr. Etibanks to the extent oJ the salary earned. ox- 
cept $100, which it was agreed that he pay to me as a rétamer In this pro- 
ceeding; that he sat In my office whlle I wrote ont the sehedules froni the 
Information that he gave, and that he signed the schedule under my advice; 
that I advised Capt. Meikleham that the paynieut to me, or the agreemeiit 
to pay me, was prohably a préférence, but that the only penalty attachod to 
it was that I woiild be liable to return that nioney to the trustée if I had paid 
it out — if I had received it, I mean, and, if I had not received it, then the 
trustée could recover it instead of me. I did not inform Capt. Meikleham 
whether the transaction would be disclosed by the bankruptcy papers or not, 
and I stated to Capt. Meikleham that I didn't know whether any objection 
would be made to it or not, and mentioned the fact that Mr. Denny, who was 
opposlng it, was my partner in other matters, and Mr. Ed Dean, another at- 
torney, was a very close Personal friend of mine, and that I thought for thèse 
reasons that possibly I could get away with that $250 or $300." 

The évidence of the trustée, Graham Wright, with référence to the 
same matter, is as f ollows : 

"I was présent the night Mr. Melkleham's schedules were being made. up. 
The salary question came up. I was sitting in the office, and I think there 
was some discussion of it. I don't remember what was said, other than Barry 
Wright suggested that he (Meikleham) might as well give hlm (Wright) the 
salary, let him hâve it; and he said that was ail right with him, or words 
to that efCect. I ani not testifying as to the exact language, but that just as 
long as Mrs. Grafton didn't get any more than she had to get that it was ail 
right with him; that is the sum total of it. There was no statement that 
that money wasn't to go to Barry Wright bona flde for a fee. I remember 
Barry Wright's saying something abont hls and Mr. Bubanks' fee ; that Mei- 
kleham owed Mark Eubanks a fee for defending a case. I was a clerk in 
the law offices of Denny & Wright at that time, and Barry Wright was a 
member of that firm." 

The évidence further showed that the amount of salary was payable 
December 1, 1914, and was coUected by the bankrupt and spent by 
him, and that no part of the sum owing him for salary, when the péti- 
tion was filed, was ever paid by him to his attorney, in satisfaction of 
either his fées in the bankruptcy case or for previous litigation, but 
was collected and disposed of by the bankrupt, just as if there had 
been no assignment of it and no bankruptcy proceedings pending. It 
was not until after objections had been filed to his discharge in the 
bankruptcy case that he paid the $100 fee in the bankruptcy case to 
his attorney and paid $290 to his trustée — not to his attorney- — and 
then payment was made, not out of moneys due him when his pétition 
was filed, but out of moneys subsequently earned by him, and which 
were not assets of the bankruptcy estate. 

On the side of the bankrupt it is contended that there was no con- 
cealment of the salary earned as an asset of the bankrupt, and no 
fraudulent transfer of it, but at most it was partly a preferential pay- 
ment to his attorney for services outside the bankruptcy case and 
partly the payment of a reasonable fee in the bankruptcy case, and so 
constituted no ground for denying the bankrupt his discharge. If the 
transaction bears this interprétation, the discharge was properly 
granted. 

The objecting creditor contends: (1) That there was no bona fide 
transfer of the salary to the attorney, either to satisfy the fee in bank- 
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ruptcy or fées for previous services, but that it was a fictitious arrange- 
ment, not intended to be carried out, to excuse the bankrupt from list- 
ing the salary as an asset, and hence a concealment of his assets from 
his trustée in bankruptcy ; or (2) that, if there was a verbal transfer 
of the debt owing him for salary to his attorney, it was not made for 
the purpose of preferring his attorney, but for the expressed purpose 
of hindering, delaying, and defrauding his principal créditer, and was 
also infected with a secret trust in his own favor, by which he v^'as to 
be permitted to collect and spend the money when it was due as he 
saw fit. 

We think that the déclarations of the parties, the circumstances of 
the transaction, and the subséquent conduct of the bankrupt and his 
attorney with référence to the disposition of the salary bear out the 
contention of the objecting creditor. The bankrupt testifies that, when 
he informed his lawyer of the fact that salary was then due him, the 
lawyer replied "that there was no use letting that go into the gênerai 
smash-up ; that he might as well hâve that money as attorney's f ee in 
the bankruptcy case" ; that "he thought he would make it stick ; that 
he would try it, and asked me to transfer the money to him." The 
witness Graham Wright, who afterwards became trustée, testified that 
Barry Wright suggested that the bankrupt might as well let him hâve 
the salary, and, in reply, the bankrupt said that "just so long as Mrs. 
Grafton didn't get any more than she had to get that it was ail right 
with him." Thèse déclarations are to be considered with what was 
subsequently donc by the bankrupt and his attorney with référence to 
the salary. Instead of the money being paid by the Massachusetts Mills 
to the attorney, or by the bankrupt after he had received it, the bank- 
rupt coUected the salary himself and spent the whole of it for his own 
account, no part being applied to his attorney's claims against him. 
The attorney acquiesced in this conduct of the bankrupt, and the 
record clearly shows collected his fées without référence to the assign- 
ment, and as if none had been made. When the bankrupt's application 
for a discharge was opposed, the bankrupt, with the consent of his 
attorney, if not by his advice, then first paid $290, in lieu of the money, 
covered by the alleged assignment and owing at the time his pétition 
was filed, and which he had appropriated when he received it, not to 
his attorney, but to the trustée, recognizing that it was assets of the 
bankrupt estate. Though the law of Georgia required the assignment, 
to be valid, to be in writing, as the attorney must hâve known, no writ- 
ten transfer of the salary was executed. So little did this feature of 
the transaction intere.st the bankrupt and his attorney that their minds 
never met as to what the transaction was. The bankrupt testified that 
ail the earned salary was to be applied to the fee of the attorney in 
the bankruptcy case, while the attorney testified that but $100 of it'was 
to be so applied and the balance was to be applied to the payment of 
fées due the attorney and another for services rendered in other cases 
than the bankruptcy proceedings. 

The bankrupt's principal creditor, who was his mother-in-law, was 
the Mrs. Grafton mentioned by him in his évidence, quoted above. 
She had obtained a judgment against him shortly before the pétition 
was fîled in a large sum, arisiug from a transaction in which the bank- 
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rupt had converted her securities, loaned to him, to his own use. It 
seems a fair inference that the voluntary pétition was filed to defeat 
the collection of this judgment. The bankrupt had separated from his 
wife, and there was hostile feeling between himself and his mother- 
in-law. His purpose to keep any part of his assets from reaching her 
was outspoken, and it was to efïectuate this purpose, evidently, that he 
failed to schedule his earned salary. Plainly, no purpose of compen- 
sating his attorney actuated him, on his own statements. 

Though he transferred his earned salary to his lawyer to secure a 
debt he owed him, yet, if his real purpose in so doing was his declared 
purpose, viz. to hinder and delay his principal creditor in her right 
to hâve a part of the sum applied to her judgment, this would consti- 
tute a transfer of his property with intent to hinder, delay, or defraud 
his creditors, within the meaning of subdivision b (4) of section 14 of 
the Bankruptcy Act, and would prevent his discharge. 

[5, 6] If the transfer was made with the secret understanding be- 
tween the bankrupt and his attorney, either express or implied, that 
the bankrupt was to be permitted, in spite of the assignment, to col- 
lect and use the money covered by it as if it were his own, and the 
assignment was to be operative only to protect the bankrupt, in case 
this disposition of the earned salary or the failure to schedule it was 
brought in question by his creditors, then the réservation of this secret 
benefit to the bankrupt would render the transfer of the money one 
made "with intent to hinder, delay, or defraud his creditors," within 
the meaning of the same section of the Bankruptcy Act, and prevent 
his discharge. 

If there was no real transfer, but the transaction was fictitious, with 
no better basis than to afford a pretext for not scheduling the earned 
salary as an asset, so that the bankrupt's mother-in-law might be kept 
from receiving any part of it, then this would be a concealment by the 
bankrupt of property belonging to the estate in bankruptcy from his 
trustée, which is an offense punishable by imprisonment under sec- 
tion 29 of the act, and a ground for denying him a discharge under 
subdivision b (1) of section 14 of the Bankruptcy Act. Only in the 
event the transaction was an actual one, and its only infirmity that it 
preferred the attorney over the bankrupt's other creditors, would it 
afïord no ground for denying the bankrupt his discharge. 

[7] In view of the déclarations of the bankrupt and of his attor- 
ney in his présence, in view of the character of the assignment, and 
the fact that there was no meeting of the minds of the bankrupt and 
his attorney as to its terms — its admitted invalidity — and in view of 
the complète ignoring of it in the subséquent conduct of the bankrupt 
and his attorney, we bave concluded that the transaction was more 
than a preferential one, and that it constituted either a transfer with 
intent to hinder, delay, or defraud creditors or a concealment of as- 
sets, and was a bar to the discharge of the bankrupt. 

The other grounds of opposition are insufficient to deny the bank- 
rupt his discharge, though they clearly show that the bankrupt was not 
actuated by that désire to surrender ail his assets to his trustée, and to 
see them distributed among his creditors to the best advantage in ré- 
duction of their debts, which the act contemplâtes. 
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The order of the District Court, granting the bankrupt his discharge, 
is reversed, and the cause remandcd to the District Court, with direc- 
tions that an order be there entered, denying the bankrupt his dis- 
charge, and the appellee is taxed with the costs of appeal. 



In re TERKELI* 

ANDERSON v. OKI^HOMA JklOLIXE PLOW CO. 

(Circuit C!ourt of Appeals, Eighth Circuit. October 15, 1917.) 

No. 1G4, Origiual. 

1. Bankrcptct <®=3l40(l) — Proi'ehty Passin'q to TnusTEis— Propeett Ac- 

QUIRED BY CONDITIONAL SaI.E. 

Under Kev. I.nws 0kl. 1010, § 2804, providing that, "in the absence of 
fraud, every contract of a debtor is valid agaliist ail his creditors, exist- 
Ing or subsec|uent, who hâve not acquired a lien on the property aCfected 
t)y such contract," and the décisions of the Suprême Court of the state, 
a contract of couditional sale of Personal property retaining title in the 
eel.'er until the price is paid in full, although not filed for record as re- 
quii-ed hy section 6745, to be valid against "creditors," in the absence of 
fraud, Is valid as between the parties and as against creditors of the 
purchaser existing at the time the contract was niade, or who hecame 
Buch subséquent thereto, who had not acquired spécifie liens on the prop- 
erty prior to the purchaser's bankruptcy. 

2. Bankruptcy <g=3l51 — Liens Vested in Trustée. 

The provision of Bankr. Act July 1, 189S, c. 541, § 47a(2), 30 Stat. 557, 
as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Oomp. St. 1916, 
I 9631), that "trustées, as to ail property in the custody or eoming into the 
custody of the bankruptcy court, shall be deemed vested with ail the 
rlghts, remédies, and powers of a creditor holding a lien by légal or équi- 
table proceediugs thereon," vests the trustée with such lieu ouly from the 
date of the fillng of the pétition, and such lien only as a creditor might 
acquire on that date and necessarily subject to prior rlghts in the prop- 
erty. 

3. Bankruptcy i©=>163— Peefekence»— Pbopeety Acquibed by Condition- 

AL Sale. 

^VheI■e a bankrupt obtalned possession of Personal property under a 
contract of conditional sale, reservlng title in the seller until full pay- 
ment of the price, and which under the law of the state, although unre- 
corded, was valid between the parties and as against ail creditors of the 
bankrupt not having acquired liens on the property, the fact that the con- 
tract was filed for record within four nionths prior to the bankruptcy did 
not makc the transaction a transfer of property by the bankrupt, which 
could be attacked by the trustée as preferential under Bankr. Act July 1, 
1S9S, c. 541, § 60b, 30 Stat. 562, as amended by Act June 25, 1910, e. 412, 
§ 11, 36 Stat. 842 (Comp. St. 1916, § 0644). 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Okiahoma ; John H. Cotteral, Judge. 

In the matter of J. E. Terrell, bankrupt. Pétition of E. R. Anderson, 
trustée, to revise, in matter of law, an order directing the surrender of 
property to tlie Okiahoma Mohne Plow Company, claimant. Pétition 
denied. 

J. C. Willingham, of Okiahoma City, 0kl. (Morse, Standeven & 
Willingham, of Okiahoma City, 0kl., on the brief), for petitioner. 

@=:3For other cases see Bame topic &. KBY-NUMDSR in ail Key-Numbered Digesta & Indexes 
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David I. Johnston, of Oklahoma City, OkI. (James R. Keaton, Frank 
Wells, and George G. Barnes, ail of Oklahoma City, 0kl., on the brief), 
for respondent. 

Before HOOK, Circuit Judge, and REED and BOOTH, District 
Judges. 

REED, District Judge. The bankrupt, J. E. Terrell, was engaged in 
the gênerai mercantile jjusiness in Texola, Beckham county, Okl., from 
some time prior to July 9, 1912, up to and including Eebruary 3, 1914, 
when an involuntary pétition in bankruptcy was filed against him upon 
which he was duly adjudicated a bankrupt on Eebruary 24th foUowing, 
and the petitioner, Anderson, was in due time appointed trustée in 
bankruptcy of his estate. 

On July 9 and again on August 3, 1912, the bankrupt entered into 
separate written contracts with the Oklahoma Moline Plow Company, 
a corporation, for the conditional sale by the plow company and pur- 
chase by the bankrupt of certain farm property described in said con- 
tracts which provide that the title and right to the possession of the 
property shall remain in the plow company until the agreed price there- 
for shall be paid in full. The property so conditionally sold was de- 
livered to the bankrupt about the date of the respective contracts, but 
they were not recorded until December 30, 1913, when they were duly 
filed for record in the proper county in which the property was situat- 
ed. The petitioner as trustée, upon his appointment and qualification, 
took possession of the property of the bankrupt estate, also a part of the 
property so conditionally sold and delivered by the plow company to 
the bankrupt. Between the date of the contracts, and the filing thereof 
for record, other persons became creditors of the bankrupt for goods 
sold to him on crédit, but who hâve no lien upon the property described 
in the contracts, or afiy part of the bankrupt estate other than such lien, 
if any, as the petitioner may hâve as trustée for their benefit under 
section 47a (2) of the Bankruptcy Act as amended June 25, 1910. The 
plow company not having been paid for the property, in due time filed 
its pétition with the référée for an order requiring the trustée to return 
to it the property in his custody described in the conditional sale con- 
tracts. Upon a hearing of such pétition the référée sustained the same 
and ordered the trustée to return such property to the plow company. 
Upon pétition for review by the trustée, the order of the référée was 
approved by the judge, and the petitioner brings this proceeding to 
revise in matter of law the order so approving the order of the référée 
upon the ground ; that under the Oklahoma statute the conditional sale 
contracts not having been filed for record vi'ere void as against credi- 
tors of the bankrupt who became such prior to the recording of the con- 
tracts on December 30, 1913, though they hâve not by attachment or 
otherwise secured or fastened a lien upon the property, prior to the 
bankruptcy. 

The questions for détermination are : 

(1) Are the contracts of conditional sale void under the Oklahoma 
statute as to gênerai creditors of the bankrupt who became such be- 
tween the date of such contracts and the filing of the same for record, 
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but who hâve acquired no lien upon the property by attachment or 
otherwise, prier to the bankruptcy ? 

(2) Does the trustée in bankruptcy under section 47a (2) of the 
Bankruptcy Act as amended in 1910, acquire any greater rights in 
or to the property acquired by the bankrupt under conditional sale con- 
tracts made and to be perf ormed in Oklahoma than the bankrupt bas ? 

[1] The applicable provisions of the Oklahoma statute as appear in 
the Revised Laws of Oklahoma (1910) are: 

"Sec. 2S94. In the absence of fraud, every contract of a debtor is valid 
against ail his credltors, existing or subséquent, who hâve not acquired a lien 
on the property affected by sucli contract." 

"Sec. 4031. A mortgage of Personal property, is void as against creditors of 
the mortgagor, subséquent purchasers, and incumbrancers of the property, 
for value, unless the original, or an authenticated copy thereof, he flled by 
depositing the same in the office of the register of deeds of the county where 
the property mortgaged, or auy part thereof, is at such time situnted. * * « " 

"Sec. 6745. Any instniment in writing, or promissory note, evidencing tlie 
conditional sale of Personal property, which retains the title to the same in 
the vendor until the purchase prlce is paid in fuU, shall be void as against 
innocent purchasers, or the creditors of the vendee, unless the original instru- 
ment, or a true copy thereof, shall hâve been deposited in the office «f the reg- 
ister of deeds in and for the county wlierein the property shall be liept; and 
when so deposited, it shall be sub.iect to the law applicable to the tiling of 
chattel niortgages; and any conditional, verbal sale of personal property, re- 
serving to tlie vendor any title in the property sold, shall be void as to cred- 
itors and innocent purchasers for value." 

Counsel for each of the parties bave filed extensive briefs citing 
many authorities in support of their respective contentions, to review 
ail of v^fbich would unduly extend this opinion, and we deem it neces- 
sary to refer in the main only to those which déclare the law of Okla- 
homa and construe the statutes of that state bearing upon the question 
involved. 

There is no claim of any actual fraud between the plow company 
and the bankrupt in the making of thèse contracts, or in witbholding 
them from record, and they are valid as between the parties though 
not filed for record ; also as against creditors of the bankrupt existing 
at the time they were made, or who became such subséquent thereto, 
who hâve not acquired spécifie liens upon the property covered by the 
contracts prior to the bankruptcy (Revised Laws of Oklahoma [1910] 
§ 2894, above; McCormick v. Koch, 8 Okl. 374, 58 Pac. 626, decided in 
1899) ; and no title passed to the bankrupt until the purchase price of 
the property was paid as specified in the contracts ; (Mciver v. Wil- 
liamson Co., 19 Okl. 454, 92 Pac. 170, 13 L. R. A. [N. S.] 696, de- 
cided in 1907, and cases cited) ; nor liad the bankrupt any attachable 
interest in the property covered by the contracts before the purchase 
price was paid (Lockwood v. Frisco Lumber Co., 22 Okl. 31, 97 Pac. 
562, decided in 1908) ; nor hâve creditors without a lien upon the 
property any standing in court to challenge the title of the plow Com- 
pany to the property (Chandler v. Colcord, 1 Okl. 269, 32 Pac. 330, 
335, decided in 1893). 

That the contracts in question are valid as between the parties, 
though not recorded, cannot be successfully controverted, is also set- 
tled by repeated décisions of the Suprême Court of the United States 
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(Fosdick V. Schall, 99 U. S. 235, 250, 25 L. Ed. 339), even in states 
where under the local law they are to be treated in effect as chattel 
mortgages (Id., 99 U. S. 2S1,'25 L. Ed. 339; Harkness v. Russell, 118 
U. S. 663, 7 Sup. Ct. 51, 30 E. Ed. 285; Bryant v. Swofford Brothers, 
214 U. S. 279, 290, 291, 29 Sup. Ct. 614, 53 L. Ed. 997). 

Mciver v. Williamson Ca, 19 Okl. 454, 92 Pac. 170, 13 L. R. A. 
(N. S.) 696, above, was replevin by the défendant Williamson Com- 
pany wholesale grocers to recover certain groceries that it had sold 
and delivered to one Pickford, a retail dealer in groceries, Under an 
agreement to be paid for upon delivery, but were not paid for. After 
several demands upon him for payment, which he failed to make, the 
goods were levied upon under exécution by others of his creditors and 
were replevined by the Williamson Company. After a full considéra- 
tion of the authorities the Suprême Court of Oklahoma said : 

"We take It that * * * attachaient and exécution creditors hère are in 
no better position, and hâve no greater rights, than had the vendee (the ex- 
écution debtor), because our own Suprême Court, in the case of Central Loau 
& Trust Co. V. Canipbell Commission Co.. rcported in 5 Old. 411, 4!) Pac. 52 
(decided in 1S97), hiy down tliis rule: 'Where per.sonal property is sold and 
delivered, upon condition that the title shall not vest in the vendee, unless the 
priée agrced upon be paid witliin a speciticïd time, the vendee has no attach- 
able interest in the property until the ijerforniance of the condition' — [citing 
many authorities]. * * * iJnder the law as laid down in this décision, 
and ail of the décisions upon the suliject that we are able to find, we Ihink 
that the conclusion of the jury and the finding of the court below that the 
plaintllï was entitled to recover the goods was correc-t. * * * " 

In Chandler v. Colcord, 1 Okl. 260, 32 Pac. 330, decided in 1893, 
the court said : 

"The law is well settled that a creditor, who has no lien on the property 
covered by a chattel mortgage, cannot be permitted to assail the validity of 
the mortgage, on the ground that it was niade with intent to hinder, delay 
and defraud the creditors of the niortgagors. In order to do so, he niust not 
only obtain a judgment, but naust bave a valid exécution against the proper- 
ty of the mortgagor [citing People's Saving Bank v. Bâtes, 120 U. S. 550, 7 
Sup. Ct. 679, 30 L. Ed. 754]." 

In Ivockwood v. Frisco I^umber Co., 22 Okl. 31, 97 Pac. 562, above, 
decided in 1908, the syllabus reads : 

"Where a chattel is sold with a réservation of title in the vendor until the 
priée is paid, the title remains in him uutil the condition is pcrformed, and a 
purchaser of the vendee acquires no title, though he buys in good falth for a 
valuable considération and without notice of the condition." 

In the course of the opinion it is stated : 

"The universal and fondamental principle of our law of personal property 
Is that no man eau be divested of his property without bis own consent, and, 
consequently, that even tbe honest purchaser under a détective title cannot 
hold against the true proprietor." 

And it is now settled by the great weight of authority that, unless 
otherwise declared by statute, such bona fide purchaser acquires no 
better title than his vendor had. Lawton Pressed Brick Co. v. Ross- 
Kellar Co., 33 Okl. 59, 124 Pac. 43, 49 E. R. A. (N. S.) 395, decided 
in 1912, and Frick Co. v. Oats, 20 Okl. 473, 94 Pac. 682, decided in 
1908, are to the same efïect. See, also, Gentry v. Singleton, 128 Fed. 
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679, 63 C. C. A. 231, Court of Appeals, this Circuit, in error to the 
United States Court of Appeals, Indian Territory, and Holt v. Cru- 
cible Steel Ce, 224 U. S. 262, 32 Sup. Ct. 414, 56 h. Ed. 756. 

In Garrison v. Street & Harper Furniture Co., 21 0kl. 643, 97 Pac. 
978, 129 Am. St. Rep. 799, decided in 1908, Garrison on November 
20, 1904, sold to a Mrs. Wade certain hôtel furniture in a hôtel in Okla- 
homa City, delivering possession thereof to her on the same day, 
taking her note for the purchase price, some $4,000, secured by a chattel 
mortgage on the property sold her, which also covered any property 
that she might aftervvards acquire and place in the hôtel. This mort- 
gage was not filed for record until December 31, 1904, when it was 
filed in the proper office. December 15, 1904, the Street & Harper 
Furniture Company sold to Mrs. Wade certain bedding and furniture, 
which she placed in the hôtel, taking from her on the same day a chat- 
tel mortgage thereon to secure the purchase price, some $1,275. This 
mortgage was not filed for record until the afternoon of January 3, 
1905, when it was filed for record in the proper office. The mortgage 
of Mrs. Wade to Garrison not having been paid, Mrs. Wade, about 9 
o'clock in the forenoon of January 3, and four hours before the Street 
& Harper Company's mortgage was filed for record, voluntarily de- 
livered to Garrison ail the property covered by the mortgage to him, 
and authorized him to foreclose the same by a sale of the property as 
provided in the mortgage, which he proceeded to do. January 15, 
1905, in default of payment by Mrs. Wade of the first of her notes to 
the Street & Harper Company, that company commenced this suit 
against Garrison and Mrs. Wade to recover the property mortgaged 
by Mrs. Wade to them. Upon the trial the court rendered judgment 
in favor of the Street & Harper Company, and Garrison brought er- 
ror. In reversing this judgment Judge Dunn speaking for the Su- 
prême Court of Oklahoma said : 

"Upon wliat theory tlie" Street & Harper Company "was given judgment In 
the court below we are not advised, except as is stated in counsel's brief that 
the décision of the lower court was riglit, under the construction given to 
our statute in the en se of Greenville National Banlî v. Evnns-Snyder-Buel 
Co., found In 9 Ok]. .3.'53. 60 Pac. 249," which doubtless was the contr'olllng au- 
thority in the mind of tlie court below ; but in Frick Co. v. Oats, 20 0kl. 473, 
94 Pac. 682, "the portion of that opinion bearing upon the question involved 
in this case was specifically overruled." 

Cornélius v. Boling, 18 0kl. 469, 90 Pac. 874, decided in 1907, cited 
in support of the opinion in Greenville National Bank v. Evans, is also 
disapproved in Frick Company y. Oats, as mère dictum and not bind- 
ing upon the court. In the course of the opinion (in Garrison v. Street 
& Harper Company) it is further said in effect that at common law 
the mortgagee of personal property held the right of possession as 
well as the légal title to the property, but that rule has been changed 
by nearly ail of the Western states, so that the légal title to the prop- 
erty remains in the mortgagor, and where the mortgage or statute so 
provides, the mortgagor may remain in possession, and if he does his 
mortgage as a gênerai rule must be filed for record, or it will not be pro- 
tected against creditors of the mortgagor who hâve acquired valid liens 
thereon by contract or judicial process; but if the mortgagee takes 
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possession of the property or files his mortgage for record before any 
other right to or lien upon the property attaches, the title under the 
mortgage is good against everybody, though not recorded, if it was 
previously valid between the parties. The ultimate conclusion of the 
court is that a chattel mortgage in Oklahoma, though not recorded or 
possession of the property not taken by the mortgagee when made, yet 
if possession is taken by him, or the mortgage is filed for record prior 
to the attaching of liens of other parties, the fîling of the mortgage for 
record has the effect of taking possession, and the rights of the mort- 
gagee will be protected from the date of the filing of the same for rec- 
ord. This, it will be observed, is the rule as to chattel mortgages in 
Oklahoma ; but, as we hâve before seen, contracts for the conditional 
sale of Personal property in that state and generally, in which the légal 
ritle and right of possession are reserved in the vendor until the pur- 
chase priée is paid though not recorded, stand upon a différent foot- 
ing and are valid as between the parties and as against creditors of 
the vendee who hâve acquired no lien thereon. In Harkness v. Rus- 
sell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285, the authorities bear- 
ing upon the question of conditional sales of personal property and 
the effect of local laws of différent states bearing upon their validity 
are reviewed ; the court in conclusion saying : 

"It is only necessary to add that there is notliing eitlier in tlie statute or 
adjudged law of Idaho (wliere the contract was ]nade) to prevent, in tliis 
case, the opération of the gênerai rule, which we eonsider to be established 
by overwhelming autliority, namely, that, in the absence of fraud, an agree- 
ment for a conditional sale (of Personal property) is good and valid, as well 
■against third persons, as against the parties to the transaction, and the tur- 
tlier rule that a bailee of personal property cannot couvey the title, or subject 
it to exécution for his ovvn debts, until the condition on which the agreement 
to sell was made has been performed." 

Is this rule changed by section 6745, Revised Statntes of Oklahoma 
1910, or by the Bankruptcy Act as amended June 25, 1910? Section 
6745 of the Revised Laws of Oklahoma provides : 

"Any instrument in writing, or proniissory note, evidencing the conditional 
sale of Personal property, which retains the title to the same in the venaor 
until the purchase price is paid in fuU, shall be void us against innocent pur- 
chasers, or the creditors of the vendee, unless the original instrument, or a 
true copy thereof, shall hâve been deposited in the office of the register of 
deeds in and for the county whereiii the property shall be kept; and, when 
so deposited, it shall be subject to the laws applicable to the filing of chattel 
mortgages." 

This section was enacted in 1897, but we discover nothing therein 
inconsistent with section 2894 of the Revised Laws, enacted in 1890. 
The contracts in question were deposited for record in the proper 
office December 30, 1913, and not until that time, under a literal read- 
ing of the section, were they subject to the law of Oklahoma as to 
the filing of chattel mortgages. But if the true interprétation of the 
statute be that conditional sale contracts in that state are to be treated 
as chattel mortgages, and void as to creditors of and innocent purchas- 
ers from the vendee unless filed for record, etc., still the légal title 
and right of possession to the property in controversy remained in the 
vendor from their date as security for a then présent considération 
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for the property delivered by the plow company to the vendee, and 
are within the protection of section 67d of the Bankruptcy Act as 
amended in 1910; and the failure to record the contracts does not, 
under the Bankruptcy Act, change the essential character of the trans- 
action, as thèse contracts were not converted into a preferential trans- 
fer by the bankrupt of his property by the mère failure to file them 
for record. In re Jackson Brick & Tile Co. (D. C.) 189 Fed. 636, 645 ; 
Deupree v. Watson, 216 Ped. 483, 490, 132 C. C. A. 543 (Court of 
Appeals, 6th Circuit). As there are no subséquent purchasers of the 
property in controversy from the bankrupt, the controversy relates 
only to the rights of gênerai creditors represented by the trustée. 

[2] Section 47a (2) of the Bankruptcy Act, as amended in 1910, pro- 
vides : 

"And such trustées, as to ail property in the custody or coming Into the 
{•ustody of the bankruptcy court, shall he deemed vested with ail the rights, 
remédies and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon." 

This section by its terms only vests in the trustée "the rights, remé- 
dies and powers of a creditor holding a lien," etc., upon property com- 
ing into the custody of the court of bankruptcy from the date of the 
tiling of the pétition in bankruptcy, if adjudication in bankruptcy fol- 
lows ; but this is far short of declaring that such rights, remédies, 
and powers are paramount or superior to ail prior liens upon or rights 
in such property ; nor does it vest in the trustée a lien upon or right 
in or to property not in fact belonging to the bankrupt, or in which 
he bas no interest; and it is settled by the décisions of the Suprême 
Court of Oklahoma that lien creditors by attachment, judgment, or 
otherwise in that state, reach only the interest of the debtor in such 
property, subject to prior liens or incumbrances thereon. The rights 
so vested in the trustée, therefore, under section 47a (2), are only such 
as any other lienholder might acquire in or to the property of the 
bankrupt on the date of the filing of the pétition in bankruptcy, and 
if he has no interest in the property, the trustée acquires none. The 
bankrupt, Terrell, under the contracts had the right to pay the bal- 
ance of the purchase price to the plow company at any time prior to 
its taking possession of the property, and prior to the bankruptcy pro- 
ceedings and thus acquire the f uU title thereto ; and this right vested 
in the petitioner as trustée upon his appointment and qualification, who 
undoubtedly might enf orce this right of the bankrupt ; but this he does 
not seek to do. 

In Baily v. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 
L,. Ed. 275, the Suprême Court rccognizes and gives efi:ect to the dis- 
tinction between contracts for the conditional sale of personal prop- 
erty where the title to and right of possession are reserved in the ven- 
dor until the purchase price is paid, and sales where the absolute title 
is in the vendee and a mortgage is made to secure the purchase price 
of the property, and upholds the title of the conditional vendor as 
against the trustée in bankruptcy, though the conditional sale contract, 
was not recorded when made, but is flled for record prior to the filing 
of the pétition in bankruptcy. It was also held that the conditional 
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sale contract did not amount to a preferential trànsfer of the îce ma- 
chine to the bankrupt within the meaning of the Bankruptcy Act as 
amended, because there was no trànsfer by the bankrupts of any prop- 
erty belonging to them, which is essential to create a preferential tràns- 
fer. 

Counsel for the petitioner rely especially upon In re Johnson (D. 
C.) 212 Fed. 311, in which Judge Campbell of the Eastern District of 
Oiclahoma reaches a conclusion différent from that reached by him 
In re Wall (D. C.) 207 Fed. 994, wherein it is held that a créditer, 
within the meaning of the Oklahoma statute, means "a creditor who 
has perfected a Hen by légal process upon spécifie property." It is said 
in the brief of counsel for the respondent that Judge Cotteral, of the 
Western District of Oklahoma, has twice held (In re McGuire and 
In re Bell, two unreported cases) to the same effect; and such seems 
to be the gênerai rule. In re Wall and the décisions of Judge Cot- 
teral so referred to were cases arising prior to the amendment of the 
Bankruptcy Act in 1910; but In re Johnson and the présent case by 
Judge Cotteral were decided in actions arising since that amendment. 
It thus apparently appears that the United States District Courts for 
the two districts of Oklahoma hâve taken différent views of this 
question. 

In Re Johnson, the amendment of 1910, and Cornélius v. Boling, 
18 0kl. 469, 90 Pac. 874, and some other cases are cited as the reason 
for departing from the ruling In re Wall; but no référence is made 
to Garrison v. Street & Harper Co., 21 Okl. 643, 97 Pac. 978, 129 Am. 
St. Rep. 799, or to Frick Co. v. Oats, 20 Okl. 473, 94 Pac. 682, where- 
in Cornélius v. Boling is disapproved by the Suprême Court of Okla- 
homa, and Greenville National Bank v. Evans et al., 9 Okl. 353, 60 
Pac. 249, is directly overruled. Union National Bank v. Oium, 3 N. 
D. 193, 54 N. W. 1034, 44 Am. St. Rep. 533, is also cited in support of 
the ruling In re Johnson; but, as that is a construction of the North 
Dakota recording act, we need not consider it, for we examine the 
décisions of the Suprême Court of Oklahoma not to détermine wheth- 
er or not they are correctly decided, but only to ascertain what they 
décide is the meaning of the local statutes of that state bearing upon 
the questions involved, and when we hâve ascertained this such déci- 
sions will be given effect by us. 

[3] In re Martin (Pétition of George Bothe) 173 Fed. 597, 91 C. C. 
A. 547, and First National Bank v. Connett, 142 Fed. 33, 73 C. C. A. 
219, 5 L(. R. A. (N. S.) 148, are also cited as supporting the conclusion In 
re Johnson ; but they were decided under the recording law of Missouri. 
It may be said, however, that since the présent case was argued and 
submitted the Suprême Court of the United States in Carey v. Dona- 
hue, 240 U. S. 430, 36 Sup. Ct. 386, 60 L. Ed. 726, has considered the 
case of Bank v. Connett and cases like it, and has apparently disap- 
proved the construction placed by them upon the words of section 60b 
of the Bankruptcy Act as amended in 1903 and 1910, "if by law such 
recording or registering is required." As we read the opinion in Carey 
V. Donahue, it holds that the four months period prescribed in sections 
60a and 60b of the act as amended in 1903 and 1910 for filing or re- 
cording a preferential trànsfer, shall not expire until four months af ter 
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the date of the recording or registering of the transfer, "if by law such 
recording or registering is required," is in the interest of persons who 
by the appHcable local law are to be protected by such registration, and 
do not refer to transfers which are valid between the parties and as 
against creditors whether recorded or not; and unless persons so in- 
terested in the registering of the transfer are those who under the 
local law would be protected by the record of the transfer if one was 
made, the filing of the instrument for record is "not required," and be- 
comes immaterial. 

By the express ternis of section 2894 of the Revised Laws of Okla- 
homa, and by the settled décisions of the Suprême Court of that state, 
creditors who under sections 4031 and 6745 may successfully challenge 
the validity of the conditional sale contracts because not recorded, are 
those only who hâve acquired or f astened a lien upon the property by 
judgment or otherwise. There are none of this class of creditors in 
this case; and if it be only a matter of procédure to obtain such a lien 
that is hardly a valid reason for disregarding the statute in the one 
case, and the décisions of the Suprême Court of Oklahoma construing 
the other two sections. 

Further than this, section 60b of the Bankruptcy Act, as amended in 
1910, authorizes the trustée to avoid a preferential transfer only when 
the person receiving the transfer or to be benefited thereby, or his 
agent acting therein, "shall then hâve reasonable cause to believe that 
the enforcement of such transfer would efïect a préférence, it shall 
be voidable by the trustée," etc. As before stated, there is no question 
of fraud involved in this controversy ; nor is there any showing of a 
preferential transfer by the bankrupt of any of his property involved 
herein to the plow company or any one else. The matter was sub- 
mitted to the référée and the judge upon a stipulation of facts, the 
pertinent parts of which after setting out the making of the conditional 
sale contracts, the date thereof , the time of filing the same for record, 
the filing of the pétition in bankruptcy, the adjudication thereon, and 
the appointment of the petitioner as trustée, read in this way: 

"That between tlie date of the makins of the contracts and the flllng there- 
of for record on December 30, 191.3, thlrd parties who are now creditors of 
the bankrupt sold certain goods to liini on crédit (wliich goods are described) ; 
that on December 20, 1913 (nearly a year and a half after the crédits were 
extended), the banlcrupt was insolvent, and the clainiant plow comijany then 
had reasonable grounds to know of his insolvency." 

This wholly fails to show that the plow company, though it may 
hâve known of the bankrupt's insolvency ten days before it filed the 
conditional sale contracts for record, had reason to believe when the 
contracts were filed that a préférence would be effected by the filing 
thereof for record. For this reason alone the trustée would not be 
entitled to retain possession of the property involved in this contro- 
versy. Besides the lien of the trustée under section 47a (2) of the act 
as amended dates only from the filing of the pétition in bankruptcy. 
Bailey v. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 h. 
Ed. 275. 
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In the case of Bunch v. Maloney, 233 Fed. 967, 147 C. C. A. 641, 
upon appeal from the District Court, Eastern District of Arkansas, 
wherein a mortgage given for a présent considération ten months be- 
fore but was not recorded because of some defect in the fihng until 
within the four months preceding the fiHng of the pétition in bank- 
ruptcy, was submitted to us at the same term the case now under con- 
sidération was submitted, in which we held that Carey v. Donahue 
properly understood was not inconsistent with Bank v. Connett and 
other Hke cases, and we followed the rule announced in that case, 
though the Arkansas recording statute as construed by the Suprême 
Court of that state is that creditors not having a hen upon the property 
covered by the unrecorded mortgage are not within the protection of 
the statute. In that case creditors represented by the trustée in bank- 
ruptcy had not prosecuted their claims to judgment, but had procured 
the appointment of a receiver in tlie state court of the property because 
of the insolvency of the bankrupt; but a receiver in insolvency is not 
within the protection of the recording statute of Arkansas. In re 
Bunch Com. Co. (D. C.) 225 Fed. 243, 246. The Suprême Court of 
the United States has granted a writ of certiorari in that case (242 U. 
S. 626, y? Sup. Ct. 13, 61 L. Ed. 535), which has not yet been deter- 
mined, so far as we are advised, and its détermination by that court 
must be awaited before it can be said definitely what its décision will 
be. It is safe to say, however, that Carey v. Donahue, as decided does 
not disapprove the décision in Bailey v. Baker Ice Machine Company, 
wherein it is held that a conditional sale contract of personal property, 
though unrecorded, is not a preferential transfer by the bankrupt ven- 
dees in violation of any provision of the Bankruptcy Act, where the 
transaction is entirely free from fraud. 

Fost V. Berry, 175 Fed. 564, 99 C. C. A. 186, is also cited, and is 
said to be a late décision of this court that should be followed. The 
case arose under the lowa recording act, and In re Martin (George 
Bothe, Petitioner) 173 Fed, 597, 97 C. C. A. 547, and the Connett Case, 
were followed as controlling décisions. But it does not control the dé- 
cision of this case, for the lowa statute under which it arose is as fol- 
lows: 

Code of lowa 1897, § 2005: "No sale, contract or lease, wliorein the transfer 
of title or ownership of personal pi'operty is made to dépend upon any condi- 
tion, shall 1)0 valid agiiinst any creditor or purchaser of the vendee or 
lessee in actual possession obtained in pursuance thereof, without notice, uu- 
less * * * recorded." 

Section 2906: "No sale or mortgage of personal property, where the veudor 
or mortgagor retalns actual possession thereof, is valid agaiust e.xistiiig cred- 
itors or subséquent iJurchasers, without notice, unless" recorded. 

The last section would be inapplicable in any event, for the plow 
Company hère, which was the vendor, did not retain possession of the 
property, and it was delivered to the vendee. The Suprême Court of 
lowa has repeatedly held that section 2905 of the Code does not mean 
gênerai creditors, even though their indebtedness is incurred subsé- 
quent to the exécution of the unrecorded mortgage and before it is re- 
corded; and before such a creditor can successfully assert a right as 
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against the unrecorded instrument he must obtain a lien npon or in- 
terest in some way in the mortgaged property by judgment or other- 
wise. Blackman v. Baxter & Ce, 125 lowa, 118, 100 N. W. 75, 70 L. 
R. A. 250, 2 Ann. Cas. 707; Mever v. Car Co., 102 U. S. 1, 10, 26 L. 
Ed. 59; Nauman Co. v. Bradshaw, 193 Fed. 350, 353, 113 C. C. A. 
274. And sec Emerson-Brantingham Co. v. Eawson (D. C.) 237 Eed. 
877, and cases cited. But vve need only say that the décision (Post v. 
Berry) is not controlling of this case. 

A number of other cases are cited by the petitioner, but we need 
not consider them, for, under the facts stipulated, the cases to which 
we hâve referred, and the recording statute of the state of Oklahoma 
as construed by the décisions of the Suprême Court of that state we 
are satisfied that the district court correctly held that the plow Com- 
pany was entitled to the property in controversy. 

The pétition to revise is therefore denied at the cost of the peti- 
tioner; and it is accordingly so ordered. 

Slnce the fore^dlng opinion was filed, tlie décision of tlie United States 
Suprême Court iu Mailin v. Commercial National Bank lias been published lu 
245 V. a. , 38 Sup. et. 17G, 02 L. Ed. — -. 
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SECOND NAT. BANK OF CINCINNATI, OIIIO, v. STERRETT. 

(Circuit Court of Appeals, Slxth Circuit. Deceraber 4, 1917.) 

Nos. 2998, 3001. 

1. Eeceiveiîs ©:=3210 — Actions by Receiveu — Capacity to Sue — "Ciiancery 

Receiveiî." 

A mère "ehancer.v receiver" is but an officer of the court appointins hlni, 
and, in the absence of some conveyance or statute vestlng in hlm tltle to 
the debtor's property, he caiinot sue in the courts of a foreign jurisdlctlon 
for its recovery upon the mère order of the appolnting court or by vlrtue 
alone of hls appointment as receiver ; and, iu tlio absence of actual con- 
veyance, the question whetlier the receiver has tltle is governed by the 
statutes of the state by whose court the appointment was made. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Chancery Receiver.] 

2. Receiveks <S=5210 — Statutoky Powers — Capacity to Sue. 

Under Code Ala. 1907, U 3509, 3511, 3512, and 35G0, as construed by 
the Sui)reme Court of the state, a receiver appointed in Involuntary pro- 
ceedings against an insolvent corporation is not vested with tltle to the 
Iiroperty of the corporation, but Is "the mcre agent of the court for the 
collection and distrlbuliou of the asscts," and such a receiver cannot be 
authorixed by the court to uiaintalu an action to recover assets iu a for- 
elgn jurlsdlction. 

3. Api'eal anj) Ekrou ©=174 — Review — Title to Cai-sb of Action. 

The défense that plaintitï has no title to the asserted right of action 
Is always open, and niay be ralsed In tbe appellate court, although not 
asserted in the court below. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

<g=3For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexbs 
24G F.— 48 
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Suit in equity by W. C. Sterrett, as receiver of the Alabama Trust & 
Savings Company against the Second National Bank of Cincinnati, 
Ohio. From the decree, both parties appeal. Reversed. 

Lawrence Maxwell, Ferdinand Jelke, Jr., and Landon L. Forch- 
heimer, ail of Cincinnati, Ohio (Charles M. Leslie, Joseph Sagmeister, 
and J. B. Foraker, ail of Cincinnati, Ohio, of counsel), for Second 
Nat. Bank of Cincinnati, Ohio. 

Philip & S. C. Roettinger, of Cincinnati, Ohio, and Edmund H. 
Dryer, of Birmingham, Ala., for W. C. Sterrett. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALE, 
District Judge, 

KNAPPEN, Circuit Judge. The plaintiff, as receiver of the Ala- 
bama Trust & Savings Company, filed his bill in the court below to re- 
cover sums for which he allcged the National Bank was liable on ac- 
count of dealings between that bank and the Savings Company and 
its oiîficers. Upon final hearing on pleadings and proofs, the District 
Court found défendant liable for the application of a balance of the 
Savings Company's deposit in the National Bank, upon paper held by 
the latter bank on which the Savings Company appeared as principal 
maker, but which was found to hâve been given for the benefit of cer- 
tain of the Savings Company's officers. Plaintifï's remaining claims 
were rejected. Both parties bave appealed. 

At the outset we are met with defendant's contention that plaintiff is 
without authority to maintain this suit. The Savings Company is a 
banking corporation organized under the laws of Alabama. In the year 
1911, upon a bill filed against it in a state chancery court of Alabama, 
by certain of its creditors, alleging its insolvency, plaintiff was appoint- 
ed receiver, and later was given, by the Alabama court, discretionary 
authority to prosecute the instant suit, which was accordingly brought 
in a fédéral District Court in Ohio ; there having been no receiversnip 
proceedings, anciUary.or otherwise, in that state. 

[1] It is the settled rule that a mère chancery receiver is but an 
officer of the court appointing him, and that in the absence of some 
conveyance or statute vesting in him title to the debtor's property he 
cannot sue in the courts of a foreign jurisdiction for its recovery upon 
the mère order of the appointing court, or without other authority 
than that arising from his appointment as receiver ; and that in the 
absence of actual conveyance (there was none in this case) the ques- 
tion whether the receiver bas title is governed by the statutes of the 
state by whose court the appointment was made. Booth v. Clark, 17 
How. 321, 15 E. Ed. 164: Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 
244, 47 L. Ed. 380; Great Western Mining Co. v. Harris, 198 U. S. 
561, 573, 25 Sup. Ct. 770, 49 L. Ed. 1163 ; Keatley v. Furey, 226 U. S. 
399, 403, 33 Sup. Ct. 121, 57 L. Ed. 273. On the other hand, it is 
equally well settled that, where the statute under which the appoint- 
ment was made confers such title on the receiver, he may sue as of 
right in the courts of the foreign jurisdiction ; and such courts will, 
in respect to such question of title, accept the construction put upon the 
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statute by the liighest court of the state. Bernheimer v. Converse, 
206 U. S. 516, 534, 27 Sup. Ct. 755, 51 L. Ed. 1163 ; Converse v. Ham- 
ilton, 224 U. S. 243, 256, and following, 32 Sup. Ct. 415, 56 h. Ed. 
749, Ann. Cas. 1913D, 1292. The question is : Under which classifica^ 
tion does plaintiff receiver corne? 

[2] Section 3509 of the Code of Alabama (1907) provides that: 

"The assets of insolvent corporations constitute a trust fuiKj for the pay- 
ment of the creditors of such corporations, which may be marshaled and ad- 
ininistered in courts of equity in this state." 

Section 3511, which relates to proceedings for voluntary dissolution 
of corporations by action of stockholders, provides for the appoint- 
ment by the chancery court of a receiver of "ail the books, property,. 
and assets of the corporation," and that such receiver shall "under the 
direction of the court" collect ail debts due to, and sell ail the property 
of, the corporation, paying its debts in full or ratably and dividing the 
residue among stockholders.^ 

Section 3512, which relates to the dissolution of insolvent corpora- 
tions generally, provides for the appointment of a receiver of ail the 
corporate property and assets, requiring that officer to exercise and per- 
form, "under the direction of the court," the powers and duties re- 
quired of receivers under section 3511, and to "otherwise manage the 
afïairs of the corporation pending final settlement thereof as the court 
shall direct." 

Section 3560, which is confined to proceedings against insolvent 
banks, requires the Attorney General (upon direction of the Governor, 
based on the State Treasurer's finding of insolvency) to institute, "in a 
court having jurisdiction in the county where the bank or parent bank 
is located," proceedings "to put the bank in the hands of sonie com- 
pétent person" ; such appointée being required to give bond in an 
amount to be fixed by the judge, and to "immediately take charge of the 
business of said bank, collecting its assets and paying ofif its liabilities, 
under the law and rules of such court." It was under thèse statutes 
(although upon bill by private creditors) that plaintiff's appointment 
was made, and by which the question of bis title is to be tested. 

The decree, after reciting the corporate organization of the Savings 
Company under the gênerai laws of Alabama, its insolvency, its sus- 
pension of business, and inability to résume the same with safety to 
the public, that its assets constitute a trust fuiid for the payment of its 
creditors and "should be marshaled and administered in this court,"' 
that upon final settlement it should be dissolved, and that a receiver 
"should now be appointed to administer its estate," directs that plain- 
tiff "be and he is hereby appointed receiver of défendant, and empower- 
ed and directed to demand and take into his possession ail the defend- 
ant's assets and property to which it is entitled and to recover the same,, 
to be reduced to money and administered under the further order of the 
court," with express authority to employ counsel and to bring actions 
at law or in equity "as he may be advised," and to incur expense neces:- 
sarily incident thereto. 

1 AU italics in this opinion ours. 
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It will be seen that thèse statutes do not expressly confer title upon 
the receiver ; that they, at least at first view, suggest generally a court 
direction and control — an ordinary chancery receivership — and that 
the order of appointment specihcally provides for the administration of 
the bank's estate, including recoveries by suit, under the court's order. 

In Oates v. Smith, 176 Ala. 39, 57 South. 438, which involved the 
right of a debtor to set off a debt of the bank acquired after its in- 
solvency against a debt due the bank, the court, recognizing the rule 
that in ordinary cases of receivership the receiver gets no title to the 
debtor's assets, passed by the question whether the receiver was vested 
with the légal title, basing its décision upon the trust-fund nature of 
the assets of the insolvent bank, which of itself forbade such set-ofif. 

In Montgomery Bank & Trust Co. v. Walker, 181 Ala. 368, 61 
South. 951, which involved the power of the superintendent of banks, 
under section 10 of Act No. 84 of the General Acts of Alabama of 
1911 (in efïect when the instant receivership was created) to' maintain 
suit to avoid a f raudulent transaction made by the bank's officiais, 
the court cited National Bank v. Kennedy, 17 Wall. 19, 21 L. Ed. 554, 
as asserting the power of a receiver under the National Bank Act, "as 
statutory assignée," to collect the assets of the bank ; but the opinion 
contains no suggestion that the superintendent of banks was in fact 
such assignée. On the contrary, in asserting the constitutionality 
of the act, as against an alleged lack of due process, the court expressly 
said (page 378 of 181 Ala., page 954 of 61 South.) tha:t it did not 
■"understand the act as making this proceeding operate as a change in 
the ownership or légal title to the property, but the superintendent 
is in reality a receiver, who takes charge of the bank for the benefit 
of the stockholders, depositors, and other creditors." 

In the later case of Cobbs, Receiver, v. Vizard Investment Co., 182 
Ala. 372, 62 South. 730, Ann. Cas. 191 5D, 801, brought under section 
3509, supra, for the administration of an insolvent bank, in denying 
the right of the receiver (for lack of interest in the distribution) to 
appeal from a decree allowing the claim of a creditor, the court (page 
374 of 182 Ala., page 730 of 62 South., Ann. Cas. 1915D, 801) char- 
acterized the receiver as "the mère agent of the court for the collection 
and distribution of the assets of the insolvent corporation under or- 
ders of the court which fully protect him," etc., saying (page 375 of 
182 Ala., page 731 of 62 South., Ann. Cas. 1915D, 8Ô1) : "The receiv- 
er is the mère créature of the court. He must give heed to bis master's 
voice." 

In the still later case of Coffey v. Gay, 191 Ala. 137, ÇyJ South. 681, 
1,. R. A. 1915D, 802, which involved the right of a receiver of an in- 
solvent bank, appointed under section 3560, supra, to appeal from an 
order in the principal suit denying the liability of stockholders for 
unpaid subscriptions, the proposition involved in Cobbs v. Vizard In- 
vestment Co. was reasserted, and upon the same grounds there an- 
nounced ; the court quoting from the opinion in that case the language 
above set ont, and further saying that "this suit the receiver was with- 
out authority to bring until he first obtained permission of the court 
of his appointment." 
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True, in the still later case of Hundley v. Hewitt, 195 Ala. 647, 71 
South. 419, which involved the right of a receiver of an insolvent in- 
surance company, appointée! under section 4552 of the Code, to recover 
unpaid stock subscriptions (under section 3509, supra, and section 3744), 
the court, in support of the existence of such power, quoted the 
définition of the title of the "trustée in bankruptcy" as contained in 
Cartwright v. West, 173 Ala. 202, 55 South. 917, and expressed (page 
654 of 195 Ala., page 422 of 71 South.) the opinion that: 

"The receiver apiioiiited in tliis case, acting under orders of tlie court ap- 
pointing him — a court <if compétent .iurisdiction, witli fuU power to settle the 
affaira of the dissolved corporation — bas riglits and dutie.s of a liindred char- 
acter to thos-e of a trustée in baniiruptcy, so far as the question hère eotwern- 
cd is involved." 

But we find nothing in the opinion asserting that the receiver hoîds 
title to the property of the insolvent bank ; the implications are ail to 
the contrary. 

The instant case is readily distinguishable from cases relied upon by 
plaintifï. In Relfe v. Rundie, 103 U. S. 222, 26 L. Ed. 337, the "tem- 
porary agent and receiver" of the insurance company (page 223 of 
103 U. S., 26 L. Ed. 337) was held (page 225 of 103 U. S., 26 L. Ed. 
337) to be "the statutory successor of the corporation for the purpose 
of winding up its aiïairs." In Bernheimer v. Converse, supra, and in 
Converse v. Hamilton, supra, it was held that under the Minnesota 
statute, as interpreted by the Supeme Court of that state, as well as by 
the Suprême Court of the United States, "the receiver is not the ordi- 
nary chancery receiver or arm of the court appointing him, but a quasi 
assignée, and a représentative of the creditors." And see Courtney v. 
Croxton (C. C. A. 6) 239 Fed. 247, 249, 152 C. C. A. 235. 

In Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888, 49 L. R. A. 
301, the bank's receiver, which the Washington court (whose statute 
was involved) called a "quasi assignée for creditors," was declared by 
the Massachusetts court (page 579 of 175 Mass., page 888 of 56 N. E., 
49 L. R. A. 301) to be "the owner of the légal title to this fund as a 
trustée for the creditors." In Howarth v. Angle, 162 N. Y. 179, 56 
N. E. 489, 47 E. R. A. 725, the Washington statute was similarly 
construed. 

There is a marked, and not unnatural, tendency in the courts in 
f avor of the construction, where possible, of statutory proceedings for 
the dissolution of corporations (as distinguished from ordinary credi- 
tors' suiîs) as vesting in the receiver the title to corporate assets (in 
Mining Co. v. Harris, supra, the receiver was appointed in a creditors' 
suit) ; and were it not for the décisions in Bank v. Walker, supra, 
Cobbs V. Investment Co., supra, and Cofïey v. Gay, supra, such con- 
struction of the Alabama statute would présent less difficulty. But this 
construction seems impossible without disregarding thèse three déci- 
sions, and in the face of the fact that neither of the other Alabama 
décisions cited contains anything necessarily inconsistent with the hold- 
ings in the three cases mentioned. In so saying, we bave not overlook- 
ed the fact that in Cobbs v. Investment Co. and Coffey v. Gay the or- 
ders sought to be appealed from were made in the court of principal 
administration. 
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We are thus constrained to hold that the Alabama statute confers 
upon tïîe receiver in the instant case no title to the bank's assets, and 
thus no right to maintain the instant suit ; for (as said in Gt. Western 
Mining Co. v. Harris, supra, in which the appointing court had author- 
ized the action by the receiver), in the absence of statutory authority 
therefor, the receiver's right "to sue in a foreign jurisdiction is riot 
recognized upon principles of coniity, and the court of his appoini- 
ment can clothe him with no power to exercise his officiai duties beyond' 
its jurisdiction. The ground of this conclusion is that every jurisdiction, 
in which it is sought by means of a receiver to subject property to the 
control of the court, has the right and power to détermine for itself 
■who the receiver shall be, and to make such distribution of the funds 
realized within its own jurisdiction as will protect the rights of local 
parties interested therein, and not permit a foreign court to préjudice 
the rights of local creditors by removing assets from the local jurisdic- 
tion without an order of the court or its approval as to the offîcer who 
shall act in the holding and distribution of the property recovered." 
Page 576 of 198 U. S.,_page 774 of 25 Sup. Ct., 49 L. Ed. 1163. 

[3] It follows that in the présent state of the record the défendant 
is entitled to a dismissal of the suit, notwithstanding its apparent 
failure to call to the attention of the court below the proposition on 
which our décision is based ; for, if plaintiff had no title and no right 
of action in the court below, that court was without power to render 
decree in his favor. See Gt. Western Mining Co. v. Harris, supra, at 
pages 577, 578 of 198 U. S., at page 770 of 25 Sup. Ct., 49 L. Ed. 
1163. A défense that plaintiff has no title to the asserted right of ac- 
tion is always open. 

A disposition by this court of the appeal without détermination of the 
merits is unfortunate, and it is with reluctance that we bave reached 
the conclusion that there is no escape from it. But lack of title in 
plaintiff is not a mère "technicality," in the ordinary meaning of that 
term, for there is always, theoretically at least, a possibility that défend- 
ant may be subjected to further suit by the owner of the title and 
right of action. The présent difficulty could readily bave been avoided 
by ancillary receivership, and the dismissal of the case will not neces- 
sarily preclude further proceedings. Whether an ancillary receiver- 
ship, and an ancillary bill thereunder, would savethe présent suit from 
dismissal, we need not décide. See Coal & Iron Co. v. Reherd (C. C. 
A. 4) 204 Fed. 859, 882, 123 C. C. A. 155. Such a question, if present- 
ed, would properly be address^d to the court below; and counsel hâve 
not been heard upon it hère. 

The decree of the District Court is reversed, and the record re- 
manded to that court, with directions to take further proceedings not 
inconsistent with this opinion. 
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MULLER V. GI^BE & RUTGERS FIRE INS. CO. OP CITY OF NEW YORK. 

MULLER V. INSURANCE 00. OF STATB OF PENNSYLVANIA. 

(Circuit Court of Appeals, Second Circuit November 13, 1917.) 

Nos. 16, 17. 

L Insurance <3:=3272, G6S(6) — Marine Insurance — Disclosure. 

An applicant for marine Insurance is uuder légal obligation to dlsclose 
ail faets uiatorial to the supposed risk ; but the materiality of any fact 
not di.scloscd is as much a question of faot as that of nondisclosure or 
disclosure. 

2. Insurance <©=366.5(2) — Marine Insurance— Disclosure— ï>vidence. 

In an action on maritime policies protectiiig the insured against war 
risk only, based on a binder issued by an agent of the insured, which. 
binder specified no warranties, évidence held to show that the nnderwrit- 
er knew tbat the applicant for Insurance did not waifr, Insurance with 
warranties as to neutrality, because he could not give them, and bence 
tliat sucb applicant was not bound to disclose that bis nationality was 
tbat of one of the belligerents. 

3. Insurance <©=>668(10) — Jurt Question— Proximate Cause. 

Proximate cause of an Injury or loss is a question for the jury, unless 
there is but one inference possible in the settled facts. 

4. Insurance cg=>402 — îMarine Insurance— Policies— War Risk. 

A niere iucrease of sea péril by renioval for belligerent purposes of aids 
to navigation does not afford ground for recovery under a policy of mari- 
time Insurance protecting against war risk only. 

5. Insurance (©=3413- Marine Insurance — "Proximate Cause." 

nmt cause is proximate which sets other causes in motion, and nn in- 
terveniiig act is not a "proximate cause," unless it is efficient to break 
the causal connection. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, l'roximate Cause.] 

^ Insurance <g=^413 — Marine Insurance— Wab Risk— Polict — Proximate 
Cause. 

A sbipper of cotton destined to a Swedish port, there to be transshlpped 
to Austria, which country, with Germany, was eugaged In war witb 
Great Brltain and Its allies, secured a maritime policy protecting against 
war risk only; the insurance covering the risk of capture, seizure, or de- 
struction or damage by men of war, by letters of marque, takings at sea, 
arrest, restraints, detalnments, and acts o:f kings, princes, and people, 
authorized by and in prosecutlon of hostlllties between belligerent na- 
tions. Tlie master of the vessel, intending to proceed to a Scottish port 
and there to submit to examination by British authoritles, was boarded 
by a British cruiser, which sent an armed party ou board and direeted 
the steamer to take a particular route to the Scottish port and by nigbt. 
During the nlght, aids to navigation having been removed or extinguish- 
ed, the vessel was wrecked. The master of the vessel relied on the alleged 
superior local knowledge of the naval offlcer in charge of the boarding 
party. Held tbat, as the vessel would not bave been boarded, or direeted 
to proceed during the night, but for the war, the loss was the proximate 
resuit of acts authorized in prosecution of hostilities, and heuce covered 
by the policy. 

1, Insurance <s=3l32 — "Binder." 

A "binder" is used in marine Insurance as an application for Insurance 
made on behalf of the proposed Insured and approved by the insurer or 
bis agent. 

-^=sFor other cases see same toplo & KEY-NUMBEE in ail Key-Numbered Digesta & Indexe» 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libels by Max F. Muller against the Globe & Rutgers Fire Insur- 
ance Company of the City of New York and against the Insurance 
Company of the State of Pennsylvania. From decrees for the hbelant, 
respondents appeal. Affirmed. 

Appeals in admiralty from final deerees entered In the District Court for 
the Soutliern District of New York. The cases were tried togetlier below, and 
argued hère on one record. IJbelant is a sub.iect of tlie Austro-IIungarian 
Empire résident in the United States. He sued on policies of niarhie Insur- 
ance is.sued b.y the respective respondents, protecting against "war risk" only. 
Tlie forni of words used by botli (■onn)anies. was as follows: "This insurance 
covers ouly tlie risk of capture, seixure, or destruction or damage by uien of 
war, by letters of marque, by takings at sea, arrests, restraints, detainments, 
and aets of kings, ijrinces, and people, authorlzed by and in proseeution of 
hostilities between belligerent nations; but excluding claims for delay, dé- 
térioration and/or loss of market and warranted not to abandon in case of 
capture, seizure, or détention until after condeumation of the property in- 
sured, nor until sixty days after notice of said coudemnation is given to this 
Company. Also warranted not to abandon lu case of blockade and free from 
any daim for loss or expense in conséquence thereof or of any attempt ta 
évade blockade; but In event of blockade to be at liberty to proceed to an 
open port and there end the voyage. Foregoing clause does not cover any 
war risk on shore." 

Neither respondent obtained from Muller (the insured) any warranty 
against seizure or loss by reason of belligerent ownershlp. Such warranty Is 
at times inserted in "war risk" insurance, and one form thereof is as follows: 
"Warranted by the assured that the merchandlse covered by this insurance is 
not owned, consigned or shipped to a German or Austrian subject, and Is not 
intended for consignment to Austria and/or Germany either directly or iu- 
directly." 

[7] Both policies in suit resulted from a "hlnder," issued by one man, vvho 
for the purposes of thèse suits was the agent of both companies. A "biuder" 
is (inter alla) an application for insurance, made on behalf of the proi)osed 
insured, and approved by the insurer or his agent. The binder in this in- 
stance speciflcally stated "No warrauties"— a phrase admittedly meaning that 
Muller did not want policies coutalning such a limitation as above quoted. 
Aceordingly policies issued, in vvhich the above-quoted "war risk" clause (!ov- 
ered the whole adventure. and attached to a large (piantity of cotton shipped 
at Galveston on the Danish .steamer Cauadia, bouud to Swedish ports, and 
cargo consigned to Swedish sub.jects. 

The évidence is clear that the insured cotton was intended for reshipment 
from Sweden to Austria, and that Muller knew it; his business both bei'ore 
and after the opening of the présent war being the purchase of cotton in the 
United States for the use of certain named Austrian manufacturers. When 
insurance ettected, hovi'ever, and when the Canadia sailed, no British orders 
in council had as yet dlrected seizure of goods such as cotton in neutral bot- 
toms bound to neutral ports, even though sliown to be intended for trans- 
shipment to a couutry at war with Great Britain. The steanier's intended 
course was to the northward of both the Orkneys and Shetlands, and thence 
to Kirkwall, Scotland, there to submit to examination by British authorities; 
at least such is the uncontradicted évidence of her inaster. The usual peace 
route would hâve been through the Pentland Firth, a course then deemed dan- 
gerous on account of mines, etc. 

When within 120 miles of the British coast, the Canadia was boarded by 
the British cruiser Hilary, which sent an armed party (one offlcer and six 
men) aboard, and told the steamer to go to Kirkwall, by the passage between 
the Orkneys and Shetlands, and by night. The aids to navigation, and par- 
ticularly the lif;:Iit on the Fair Isle (between the Shetlands and Orkneys), were 
removed or extiuguislied, and the Canadia's niaster objccted to the night 
passage for that reason. Ue was compelled to attempt it, and u course wa.s 
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artopted that should hâve carried clear of Falr Isle by about 12 miles. In 
doiiig tbis the British naval offlcer and the master of the Caiiadla consulted, 
and the latter déposes that he relied on the alleged supcrior local knowledge 
of the former. l'roceeding by dead reckoaing, and taking sonndings, both 
officers seem to bave tbought the shlp clear of Fair Isle, and ehanged course, 
but too soon, as the vessel ran ashore on that islet at the foot of a cliff 300 
feet high, and hecame a t<ital loss. 

The Insurers refuscd payaient, and dcfended thcse resulting suits on two 
grounds: (1) That Muller falled to disclose to them the niaterial fact that he 
was a subject of Austria-Hungary, a country at vvar with Great Britaln. (2) 
That the loss incurred was not due to "-war risks," but to ])eril of the sea. 
Both défenses having been overruled, and decrees entorcd for libelant, thèse 
appeals were taken. Other points were raised in argument, not nocessary to 
mention further. 

Frederick R. Coudert and Howard T. Kingsbury, both of New York 
City, for appellants. 

Harrington, Bigham & Englar, of New York City (D. Roger Eng- 
lar, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1,2] It 
is to be noted that respondents do not complain of conccalment in the 
sensé of suggestio falsi, nor allège that there was suppressio veri, in 
the sensé of maintaining silence as to any subject of investigation. 
The assertion is that Muller failed in the active duty, incumbent uppn 
him as an applicant for Insurance, of disclosing every fact material to 
the proposed contract, which as a matter of business and fair dealing 
ought to bave been disclosed. Such is the légal obligation of the 
assured, though the materiality of any fact not disclosed is as much a 
question of fact, as is that of disclosure or nondisclosure. Blackburn 
v. Vigors, 12 A. C. (1887) 531 ; Maryland Ins. Co. v. Ruden, 6 Cranch, 
338, 3 L. Ed. 242; McLanahan v. Universal Ins. Co., 1 Pet. 170, 7 L. 
Ed. 98 ; Royal Ins. Co. v. Martin, 192 U. S. 149, at 163, 24 Sup. Ct. 
247, 48 L. Ed. 38.S. 

We will assume (but not décide) that under the circumstances exist- 
ing Muller's nationality was a niaterial fact. We nevertheless incline 
to the opinion that disclosure was actually made. Such seems the 
necessary implication from the brief mémorandum filed by the trial 
judge, and such is the évidence of two witnesses. The sum of their 
story is that ]\Iuller was shipping a great deal of cotton, taking out 
much "war risk," and other insurance and that the agent who accepted 
the "bindcr'" application hcrein had been told repeatedly that Muller 
was an Austrian. This the agent dénies, but we find the balance of 
évidence against him, largely from considération of the binder itself. 
That document as jirepared by libelant's broker for présentation to the 
underwriter, stated in substance that Muller would not warrant his 
nationality as neutral. That any sensible man, looking at such an ap- 
plication from a Alax Muller, could hâve believed him an American, 
when insurance with warranty was cheaper, is something of a tax on 
credulity. We cannot accept appellcc's contention that the insertion 
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in the binder of the phrase "No warranties" relieved MuUer as a mat- 
ter of law from the duty of disclosur^ but we do hold, as triers of 
the facts, that the language quoted is potent évidence to sustain Hbel- 
ant's claim that when the binder was accepted, the underwriter knew 
that Millier did not want insurance with warrantiez, because he could 
not honestly give them. 

[3-6] The second contention herein raises ultimately the question 
of proximate cause, of which, after centuries of litigation, the Squib 
Case still remains the best and classic example. That the Canadia and 
her cargo was seized, arrested, and detained within the meaning of the 
policy we think too plain to require more than mention ; the sole query 
is whether her loss proximately resulted therefrom. 

Counsel hâve, we think, collated ail the reported cases whose facts 
are suggestive ; ^ but it should be remembered that, however désirable 
is the exercise of ordered thought and arrivai at a logical resuit, proxi- 
mate cause is a question for the jury, unless there is but one inference 
possible from the settled facts. Thereforé décisions of judges are 
rarely précédents in the same way as are légal ruling-s. Donegan v. 
Baltimore, etc., R. R., 165 Fed. 869, 91 C. C. A. 555 ; Erie R. R. v. 
Russell, 183 Fed. 722, 106 C. C. A. 160. Of the cases iioted below, the 
lonides décision best serves as text or starting point. From that ruling 
it is argued that, if (as was there held) going ashore at a notoriously 
dangerous point (Hatteras), whose lighthouse had been extinguished 
as a war measure, was not a "conséquence of hostilities," but a sea 
péril, neither was a stranding on the unlighted Fair Isle proximately 
caused by any action of "kings, princes, and people," and more espe- 
cially the British cruiser Hilary. 

The contention is not unattractive, and we fully recognize it as a 
rule of law, supported by reason and the authorities quoted, that a 
mère increase of sea péril, by removal for belligerent puqjoses of ail 
or any aids to navigation, does not per se afford ground for recovery 
under such "war risk" as this, in respect of a loss due to the absence of 
accustomed assistance. Such act, indeed, no more than restores the 
dangers of the seas to their normal.^ 

But the problem still remains whether the Canadia's loss was proxi- 
mately due to sea péril, and solution primarily dépends on the meaning 
of "proximate," as construed by judicial commentators. That cause is 
proximate which sets the other causes in motion; only when causes 
are independent is the nearest in time looked to. Insurance Co. v. 
Boon, 95 U. S. 117, 24 L. Ed. 395, a case whose facts are instructive 
and interesting. If there is an unbroken connection between act and 
injury, the act causes the injury; an intervening act is not the proxi- 

lAnderson v. Masten, A. C. (1908) 334; Llvie v. Janson, 12 East, 648; 
Green v. Enislle, 1 Peake (N. P.) 278; Hagedorn v. Whitmore, 1 Starkie, 157; 
lonides v. Universal, etc., Ass'n, 14 C. B. (N. S.) 259; Magoun v. New Eng- 
land, etc., Co., 1 Story, 157, Fed. Cas. No. 8961 ; Schleffelin v. New York, etc., 
Co., 9 Johns. (N. Y.) 21; Patrick v. Commercial Ins. Co., 11 Johns. (N. Y.) 14; 
Coolidge V. New York, etc., Co., 14 Johns. (N. Y.) 308. 

2 Sed qufere, if a belligerent not only removed tlie civilized aids of peace, 
but set up t'alse beacons or the likeî 
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mate cause of injury, unless it is efficient to break the causal connec- 
tion (Milwaukee, etc., R. R. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256).^ 

Thèse rules are guides to ascertaining whether, as matter of fact, the 
Hilary's seizure of the Canadia caused the loss of the latter, and hère 
both the f acts and reasoning of British, etc., Co. v. The King, 33 Times 
L. R. 520, are illuminating. There a merchant vessel, chartered by 
the crown as a transport and insured substantially against war risks, 
was compelled to navigate without lights in the Mediterranean, and 
while so doing was rammed and sunk by a French man of war. Row- 
lett, J., held in substance that the obligation, imposed by military neces- 
sity, of doing so dangerous a thing as to run at night without lights, 
made such obligation the proximate cause of collision. 

We entertain a similar view in this cause. The Hilary did not say 
to the Canadia, "Go to Kirkwall, as you jntended ; the lights are out, 
and you must pick your own way," but compelled her to pursue an 
imposed and dangerous route, and especially to go by night in charge 
of a naval officer whose local knowledge was perhaps déficient, and 
certainly not useful. Not only did a belligerent's necessity create the 
péril of unlighted seas, but by "acts of kings, authorized in prosecution 
of hostilities," the Canadia was forced to run risks that even in time 
of war she could and would bave escaped under the uncontradicted 
évidence. Furthermore, the very purpose of compelling such naviga- 
tion was to prevent aid and comf ort reaching enemies of Great Britain ; 
therefore the insured cotton was lost in the continuing process of de- 
taining the ship that carried it, for purposes of search, and seizure, 
too, if the facts found had warranted it. 

Thus we find no intervening cause, breaking the causal connection 
between the control assumed by the Hilary's boarding party, and the 
loss of the ship. There was no time when the shipmaster was left to 
navigate his own ship in bis own way ; she was lost while he was do- 
ing what he had to do. A workman compelled to handle familiar tools 
with one cye blindfolded, and injured by his own blundering use of 
them, is in truth injured by the person who put compulsion upon him. 

For thèse reasons, the decrees appealed from are affirmed, with 
costs. 

3 To tlie same effcct are our own décisions in Boston, etc., R. R. v. Miller, 
203 Ped. 968, 122 C. C. A. 270 ; The Anclioria, 83 Fed. 847, 27 C. 0. A. 650; 
Long Island R. R. v. Killen, 67 Fed. 305, 14 C. C. A. 418 ; The Portia, 64 Fed. 
811, 12 0. C. A. 427. 
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ELLIS V. DODGE BROS. 

(Circuit Court of Appeals, Fifth Circuit. December 17, 1917.)^ 

No. 3033. 

1. CoNTBACTS iS=3lO(4) — To Sp;ix AriTOMoniLEs— Mutualitt. 

Agreenieiit \yhereby automobile niaimfaeturer grants riglit to dealer to 
sell them, wliich provides it will sliip cars to liim witli sight draft at- 
tuclied, that lie will appoint associate dealers in liis territory, tliat he will 
make claim for shortages witliin 10 days after receipt ol' shipments, and 
that lie authorizes it to make sliipment In accordance witli tlie schedule 
therein contained, obliges it to sell to him ; tlie contract not being can- 
celed as therein authorized. 

2. CONTRACTS lS=3lG2 ^OONSTBUCTIOW. 

Agreemeiit between automobile manufacturer and dealer, In the clause 
providing for sale by mianufarturer to dealer of cars according to a given 
schedule, stipulated tliat the dealer would not cancel any cars In the 
schedule, without giving 15 days' notice, in which event the manufacturer 
might cancel an equal nuniber, and in anotlier clause provided that the 
agreement should expire by limitation in a year, or niight be caneeled 
by either party on 15 days' notice, and that caiicellatioii or termination 
of it would act as a cancellation of ail orders from the dealer for cars 
not delivered prior to the cancellation. Held that, in case of conflict 
between the clauses, the spécifie provision with référence to cancella- 
tion in the clause containing tlie schedule goveriied tlie scliedule, so tliat, 
the agreement having expired by limitations, without any modification ol 
the scfhedule, the dealer had a riglit of action for noudelivery of cars 
provided in the schedule. 

Grubb, District Judge, dissentlng. 

In Error to the District Court of the United States for the Northern 
District of Georgia; William T. Newman, Judge. 

Action by Frampton E. EHis, administrator of Samuel A. Pegram, 
deceased, against Dodge Bros. Demurrer to the pétition was sustained 
(237 Fed. 860), and plaintiff brings error. Reversed and remanded. 

Shepard Bryan and Madison Richardson, both of Atlanta, Ga., 
for plaintiff in error. 

Alex C. King and Daniel MacDougald, both of Atlanta, Ga. (King 
& Spaulding, of Atlanta, Ga., and McGregor & Bloomer, of Détroit, 
Mich., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Suit was instituted by Samuel A. Pegram 
against Dodge Bros, on an instrument which describes itself as a deal- 
er's agreement. Upon the death of Pegram his administrator became 
a party. The material parts of the agreement may be thus sum- 
marized : 

(1) The manufacturer grants unto the dealer the right to sell Dodge 
Bros, motorcars and repair parts during the life of the agreement in 
the territory described. 

(2) The price at which cars are to be billed is indicated, running 
from 6 to 12 motorcars, inclusive, at 15 per cent, off manufacturer's 
list price, to 1,0(X) cars or more, at 25 per cent. off. 

^z=3For other cases see same topic fc KEY-NUMBBR iu ail Key-Kumbered Digcsts a. ludt-xes 
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(3) The prices of repair parts are indicated. 

(4) A deposit of $1,000 is required to protect the manufacturer 
against nonpayment of repair parts accounts ; the deposit to be re- 
turned upon the expiration of the agreement, with interest at 6 per 
cent. 

(5) The dealer agrées to appoint associate dealers. 

(6) "The manufacturer will ship cars to the dealer, with sight draft 
against bill of lading attached, and the dealer shall pay such draft 
with exchange, upon présentation. Upon failure to do so, the dealer 
will pay interest thereon at the rate of 6 per cent, per annum from the 
date of présentation." 

(7) "This agreement shall expire by limitation June 30, 1915, or 
may be canceled by the manufacturer or dealer upon 15 days' written 
notice. The termination or cancellation of this agreement will im- 
mediately act as a cancellation of ail orders received from the dealer 
for motorcars or parts, which hâve not been delivered prior to date of 
cancellation." 

(8) The dealer is to make claims for shortage within 10 days after 
receipt of a shipment. 

(9) The manufacturer reserves the right to change list prices at any 
time. 

(10) "The dealer authorizes the manufacturer to make shipments of 
Dodge Bros, motorcars in the quantifies and according to the schedule 
printed below. The dealer agrées to accept and pay for such motor- 
cars as shipped, and will not cancel any motorcars in this schedule 
without giving the manufacturer 15 days' written notice, in which 
event the manufacturer will hâve the right to cancel a number of 
motorcars equal to those canceled by the dealer." The list is then 
given, as f oliows : October, 8 touring cars ; November, 2 roadsters 
and 7 touring cars ; December, 2 roadsters and 16 touring cars ; Jan- 
uary, 2 roadsters and 19 touring cars ; February, 3 roadsters and 21 
touring cars ; March, 2 roadsters and 25 touring cars ; April, 3 road- 
sters and 24 touring cars ; May, 3 roadsters and 30 touring cars ; June^ 
3 roadsters and 30 touring cars. 

(11) The dealer agrées to purchase repair parts that will inventory 
not less than $3,000. Upon the termination of the agreement, the 
manufacturer agrées to purchase from the dealer any new repair parts 
that he may bave in stock, the dealer to prepay transportation to Dé- 
troit. 

(12) "It is the intention of the manufacturer to at ail times establish 
list prices which represent a fair value to the car owners, and a legiti- 
mate profit to the dealer, discounts considered. Therefore the dealer 
should sell only at thèse list prices to enable him to successfuUy con- 
duct a permanent business." 

(13) A provision as to the manufacturer's warranty. 

The agreement was dated July 29, 1914. During the period covered 
Dy the agreement, 64 cars were delivered to the plaintifï. Plaintifï, 
contending that 136 cars were still due under the contract, sought to 
recover damages for the failure to deliver thèse cars. The plaintifï 
alleged that in order to carry out the contract he had rented property 
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at the rate of $210.60 per month, that he had devoted his tîme to the 
business contemplated by the agreement, that he had maintained a sell- 
ing force during the period of the contract, and that he had incurred 
other expenses which were set up in the pétition. The pétition is in a 
number of counts ; the first, third, fourth, and fifth being based upon 
the theory that the agreement, having never been canceled, was con- 
tinuing until expiration under its terms, and that, plaintiff having com- 
pletely performed, and Dodge Bros, having accepted the benefits ac- 
cruing to it by his performance, the défendant became bound to per- 
forai its part of the agreement. Counts 2 and 6 are upon the theory 
that, at ail events, the dealer's agreement constituted an offer to sell 
the cars therein set out, and this ofifer was accepted by Pegram's plac- 
ing orders for the 200 automobiles specified in the agreement. 

The défendant filed a number of spécial exceptions to the pétition, 
and by gênerai demurrers raised the following issues : 

(1) That the contract was in law a nullity. 

(2) That it was not a binding offer to sell, by reason of the arbitrary 
right of cancellation, and that the acceptance of the offer would not 
make a binding contract, as one party would be bound and the other 
not ; the effect being to make the contract unilatéral and void. 

(3) That if the cars were ordered, and not delivered, no right of 
action would arise, uniess the orders were first accepted. 

(4) That no suit could be maintained, based upon failure to deliver 
cars after termination of the contract, by reason of the fact that ail 
orders undelivered at the expiration had been canceled by agreement 
of the parties. 

[1] In disposing of this case we will proceed upon the assumption 
that when business men negotiate with each other, and reduce the re- 
suit of their negotiations to writing, and speak of that which they exé- 
cute as an agreement between themselves, that the purpose was to ac- 
complish something. The instrument, if it is capable of such construc- 
tion, will be so construed as to make ail of its parts consistent and effec- 
tive. So considered, it is very apparent that it was the intention of 
Dodge Bros, to sell motor cars to the Pegram Motorcar Company, and 
that it was the purpose of the latter to buy and pay for such cars, and to 
resell them. It is apparent that the latter had a right to buy, and this 
must carry with it the obligation of the former to sell. Any other con- 
clusion would be in conflict with the language used: 

"The manufacturer grants unto the dealer the right to sell Dodge Bros, 
motorcars and repair parts during the life of the agreement." "The dealer 
agrées to appoint associate dealers at ail points In his territory." "The man- 
ufacturer will ship cars to the dealer with sight drafta against bill of ladlng 
attached." "To facilitate and expedite the adjustment of claims for short- 
ages, the dealer agrées to make claims within ten days after the receipt ot 
shipment." "The denier authorizes the manufacturer to make shipments" in 
accordance with the schedule. "The dealer agrées to accept and pay for such 
motorcars as shipped, and will not cancel any motorcars in this schedule wlth- 
out givlng the manufacturer 15 days' written notice, in which event the 
manufacturer will liave the right to cancel a number of motorcars equal to 
those canceled by the dealer." 

The language used, and other language in the agreement, is incon- 
sistent with any theory other than that défendant undertook to sell, 
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and plaintiff undertook to buy and pay for, motorcars ; and the sched- 
ule referred to indicates the number to be bought and the time when 
they are to be bought and paid for, unless modified by the timely action 
of the purchaser or the exercise of a reciprocal right on the part of 
the manufacturer. . One of the provisions of the contract is to this 
effect : 

"This agreement * * * may be canceled by the manufacturer or dealer 
upon 15 days' written notice." 

The circumstance that the contract provides a method and time of 
cancellation carries with it the idea that there is soniething to cancel. 
Défendant insists that, inasmuch as this cancellation clause could hâve 
been exercised at any time within the life of the contract, the contract 
was thereby rendered nugatory. Even assuming that the cancellation 
clause could hâve been arbitrarily exercised without giving any con- 
sidération to expenditures made by either party, it is, nevertheless, a 
contract which would always be effective for at least the 15 days re- 
quired for written notice. But défendant insists that, the contract hav- 
ing been made on July 29, 1914, and not providing for the delivery of 
any cars until October of that year, there was a period of more than 
2 months when either party could hâve rendered the contract entirely 
nugatory by giving the 15 days' written notice. 

It is a sufhcient answer to this contention that no such action was 
taken between July 29 and October 1, 1914, and that, if the contract 
had no force prior to the latter date, the instrument being in existence 
at that time, and no' action having been taken looking to its cancellation, 
it was effective f rom that time until the date of its expiration. But it 
is a mistake to assume that nothing could hâve been donc under the 
terms of the contract during the period mentioned. The plaintiff was 
under obligations to purchase repair parts that would inventory at ail 
times during the life of the agreement not less than $3,000. He not 
only had the obligation to purchase thèse repair parts, but he had the 
right to purchase them at a designated discount. The contract provided 
also for a deposit by him, and he was entitled to^ interest at 6 per cent, 
during the time of the deposit. According to the allégations of the pé- 
tition, immediately upon the signing of the agreement the complainant 
began to make expenditures and to personally labor in carrying out 
its terms. The clause of cancellation quoted, while making his invest- 
ment somewhat precarious, was at least warrant for such action until 
receipt of the notice provided for. 

Even if it be assumed that the contract is one which, on account of 
its unilatéral character, or for any other reason mentioned by défendant, 
could not primarily hâve been enforced, it determined the respective 
rights of the parties during the time both parties treated it as subsisting 
and effective ; and the défendant, having permitted, without any effort 
to exercise its right of cancellation, the plaintiff to carry out his con- 
tract fully, must be held to hâve incurred a reciprocal obligation. 

[2] The paragraph in which appears the date of expiration and the 
provision with référence to cancellation has also the following: 

"The terminatlon or cancellation of this agreement will Immediately act 
as a cancellation of ail orders received from the dealer for motorcars pr 
parts which hâve not heen delivered prior to date of cancellation." 
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It is insisted that, by virtue of the terms of this provision, when 
on June 30, 1915, the contract expired by limitation, this expiration re- 
sulted in a cancellation of the right of plaintiff to receive the cars 
named in the schedule. To give the clause quoted the efïect contended 
for by défendant would be to give to a violation of the contract the 
«ffect of abrogating the results of a violation. This clause should be 
given such a construction as will make it consistent with the balance of 
the agreement. The scliedule gives a definite right to the dealer to hâve 
shipped to him the 200 cars at times therein detailcd. He had a right, on 
15 days' written notice, to cancel any part of this schedule. If he ex- 
ercised the right, a corresponding right arose upon the part of the manu- 
facturer ; but it was not exercised by either party. The spécifie provi- 
sions with référence to canceling, in the clause which contains t'ne 
schedule, will be held to govern the schedule, even if such provision 
be in conflict with the gênerai paragraph as to cancellation and expira- 
tion of the contract. If necessary to give efïect to ail parts of the agree- 
ment, it should be held that there was an obligation to deliver thèse 200 
cars, entirely without référence to any order for cars, and to hold that 
on that account the quoted provision did not apply. A simpler disposi- 
tion of the entire matter, however, would be to assume that the parties, 
having provided the time of the expiration of the contract, and having 
provided for its cancellation upon 15 days' written notice, intended to 
use the words "termination" and "cancellation," in the clause "the ter- 
mination or cancellation of this agreement," as synonymous. 

Again, it does not follow that because, under the terms of the con- 
tract, the order shall be regarded as having been canceled, that the 
légal conséquences of a failure to furnish shall not resuit. The cancel- 
lation of the order could properly follow a failure to furnish within 
the time provided, and yet damages for failure to furnish survive. 

The gênerai demurrers to the pétition should not bave been sustained. 
The judgment is reversed, and the cause remanded for action in ac- 
cordance herewith. 

Reversed. 

GRUBB, District Judge, dissents. 



ROYAL EXCH. ASSTJR. OF LONDON v. THROWER. 

(Circuit Court of Appeals, Fiftli Circuit. December 17, 1017.) 

No. 3113. 

1. Insurance <S=>319(1) — Fire Insurance — Breacii — Occupancy. 

Breaeli of a provision in a lire policy witli référence to occupancy 
avoids tlie policy, notwitlistanding tlie absence of a causal connection be- 
tween the increased hazard and the origin of the lire. 

2. Insurance i^=»146(2) — Fire Pot-icies — Construction. 

The language of a fire policy being that of the insnrance company 
should, where Involved, prolix, and conflicting, receive that construction 
which will as nearly as may be give eft'ect to ail parts of the instrument 
and bring results as nearly a]iproxlniating eauity as possible. 

^csFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. Insurance (g=>322 — Fibe Insukance— Inceeasing Hazard. 

Where one clause of a flre policy provided for forfeiture If the hazard 
should be increased by any means «"Ithiii the control or knowledge of 
the insured, while a subséquent clause of the same paragraph provided 
for forfeiture "if any change other than by death of the insured take 
place In the interest, title or possession of the subject-matter of Insurance 
(except change of occupants without Increase of hazard) whether by légal 
proeess or judgment or by voluntary act of the insured or otherwise." 
Other clauses of the policy provided that any Increase of hazard should be 
made l£nown to the Company at the time of the renewal or the policy 
should be void. Held, that the several provisions should be construed 
together, and the policy will net be avoided by an Increase of hazard re- 
sulting from. a change In occupancy on insured's démise of the premlses, 
unless it Is wlthin the control or linowledge of the insured. 

4. Insurance <3=}319(1), 668(4) — Fibe Insdeance — Inceease of Hazakd. 

Whether the hazard was increased by reason of conductlng on the in- 
sured premlses a certain business Is a question of fact for détermination 
as ordinary questions of fact, and cannot be decided by reason of the 
fact that the Insurer charged higher rates for that character of occu- 
pancy than others. 

5. Insurance <g=322 — Firb Policies — Occupancy — Change. 

Where a building described as occupied for warehouse and storage pur- 
pose.? was unoccupied when a fire policy was written and the policy re- 
quired occupancy, the subséquent occupancy of the building by the in- 
sured's lessee was not a change that increased the contemplated hazard ; 
the policy authorizing change of occupants without increase of hazard. 

6. Insurance iS=3l47(2) — Fire Policies — What Law Govekns. 

A fire policy Issued on Georgia property Is subject to the Georgia stat- 
utes with référence to the liability of flre Insurers. 

7. Insurance <S=3319(1) — Fire Policies — Statute. 

Clv. Code Ga. 1910, | 2482, providlng that any change In the property or 
the use to whlch it is applied without the consent of the insurer whereby 
the risli is Increased ■i'oids the policy, leaves wlthin the discrétion of the 
insurer the matter of the efCect of Increase of hazard. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

Suit by the Royal Exchange Assurance of London against Marvin 
L. Thrower. From a decree (240 Fed. 811, 1024) in favor of défend- 
ant and allowing his claim for a set-off, coniplainant appeals. Af- 
firmed. 

Alex C. King and Daniel MacDougald, both of Atlanta, Ga., for ap- 
pellant. 

George Westmoreland and Wm. D. Ellis, Jr., both of Atlanta, Ga., 
for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. An insurance policy was issued by appe- 
lant Company upon property thus described : 

"The foUowing described property, while located and contained as described 
as contained herein and not elsewhere, to wlt, M. L. Thrower, $5,000.00 on 
the one-story, f rame, composition-roof building and additions thereto attached, 
occupied for warehouse and storage purposes, and situated on Irwin street, 
Sampson street and the Southern Rallroad, in Atlanta, Georgia." 

®=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
246 F.— 49 
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The policy was subject, in favor of Mrs. Caroline Hertzfeld, to the 
standard mortgage clause, which provided that : 

"The interest of the mortgagee could not be invalidated by any act or neg- 
lect of the mortgagor * * * nor any change in the title or owuership of 
the property, nor by the occupation of the premises for purposes more bazard- 
ons than are permitted by the policy." 

The insured property having been totally destroyed by fire, the In- 
surance Company paid the amount of the policy to Mrs. Hertzfeld, 
took an assignment from her of the note secured by the mortgage, and 
instituted suit against the appellee thereon. The défendant asking for 
recovery on the policy, plaintiff replied that the policy had been avoid- 
ed by a change of occupancy increasing the hazard. Judgment was 
for défendant. 

At the time of the issuance of the policy, the premises were not ôc- 
cupied. Thereafter the property was leased to and occupied by the 
A. A. Smith Cotton Products Company, which concern carried on a 
business which involved the storage of cotton and certain cotton man- 
ufacturing processes. It is claimed that this occupancy was mor^ 
hazardous than that indicated by the description of the property in- 
sured as being "occupied for warehouse and storage purposes." Per- 
tinent provisions of the policy are as f ollows : 

"This entire policy » * * shall be vold * • * if the hazard be 
increased by any means within the control or knowledge of the insured ; 
* * * or if any change, other than by the death of the insured, take place 
in the Interest, title or possession of the subject matter of Insurance (except 
change of occupants without increase of hazard) whether by légal proeess or 
judgment, or by voluntary act of the Insured or otherwlse." 

The property insured was burned as the resuit of a fire which start- 
ed in another building, the character of the occupancy having no rela- 
tion thereto. 

[ 1 ] It seems to be the law that a breach of the provision with référ- 
ence to occupancy avoids the policy, notwithstanding the absence of a 
causal relation between the increased hazard and the origin of the fire. 
Impérial Fire Insurance Co. of L. E. v. Coos County, 151 U. S. 452, 
14 Sup. Ct. 379, 38 L. Ed. 231 ; German Fire Insurance Co. v. Deck- 
ard, 3 Ind. App. 361, 28 N. E. 868. 

A différent conclusion would seem to be more consonant with the 
established principles of equity. But, assuming this to be the law, and 
recognizing that the resuit could follow only from a very strict, tech- 
nical, and literal construction of the policy, and applying also the prin- 
ciple that forfeitures are not favored in equity, this policy will not be 
held to hâve been forfeited, unless it clearly appears that its terms 
hâve been violated. 

[2, 3] It is quite possible to consider the provisions of the poHcy 
which hâve been cited as corrélative, instead of antagonistic. The 
policy recognizes that the risk may be increased without the knowl- 
edge of the insured, and as the resuit of something beyond his con- 
trol; and the stipulation is that a forfeiture shall take place only in 
case the increase is within his control and within his knowledge. The 
contract contemplâtes that there might be changes in the occupancy. 
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While forbidding any change in possession, other than this change of 
occupants, it evidently regards such a change an ordinary incident of 
the use of realty, not requiring cancellation. Tliis change, however, 
of the occupants must be one without increase of hazard. There is 
nothing to indicate that while ail other increases of hazard must, in 
order to bring about a f orfeiture of the contract of insurance, be within 
the knowledge of the insured, increase of hazard resulting from a 
change of occupants will avoid the policy, whether the insured has a 
knowledge of the increase of hazard or not. The évident gênerai 
policy of the insurance contract is to create a forfeiture only when 
the insurer is to blâme, and it will not be assumed that this gênerai 
poHcy is departed from with référence to a matter to which it ought 
peculiarly to apply unless that purpose is made manifest. 

The language of an insurance policy is the language of the company. 
It is prolix, involved, conflicting. Important provisions, printed in 
small type, are rarely read by policy holders. If read, the policy 
holder would know little more about the contract entered into. If the 
companies désire clearness, there would appear to be no good reason 
why it should not be attained ; and, in its absence, the courts will give 
that construction which will, as nearly as may be, give effect to ail 
parts of the instrument and bring results as nearly approximating 
equity as possible. 

The insurance companies hâve shown no lack of capacity in so 
framing language as to protect themselves, and, if they had intended 
the resuit herein contended for, the fîrst of the clauses would doubt- 
less hâve read something as f ollows : 

"This policy sliall be void if tlie hazard be increased by any means within 
the control or knowledge of the insured, and if increased by a change In 
occupants, whether or not within his knowledge or control." 

The construction given the quoted provisions of the policy is sup- 
ported by other clauses. The following clause would seem to require 
knowledge of the increase of hazard upon a renewal, and evidently 
contemplâtes that it may to that time continue effective notwithstand- 
ing increase : 

"The policy may by renewal be continued * * * provlded tliat any In- 
crease of hazard must be niade known to this company at the time of the 
reuewal or this policy shall be void." 

Another clause provides for return of premium if the "policy shall 
be canceled * * * of become void or cease." 

Notwithstanding the séparation within the paragraph of the clauses 
of the policy first cited, the conclusion is reached that they must be 
construed together, and it is held that an increase of hazard resulting 
from a change in occupants must be within the control or knowledge 
of the insured. 

This conclusion is not without something of support in the authori- 
ties. Merrill v. Ins. Co. of N. A. (C. C.) 23 Fed. 245 ; 3 Joyce on In- 
surance, § 2222; N. B. Merc. Co. v. Union S. Y., 120 Ky. 465, 87 S 
W. 285 ; East Texas F. Ins. Co. v. Kempner, 12 Tex. Civ. App. 533, 
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34 S. W. 396; Norliiern Assur. Co. v. Crawford, 24 Tex. Civ. App. 
574, 59 S. W. 916; Keb. Ins. Co. v. Christiensen, 29 Neb. 565, 45 N. 
W. 928, 26 Am. St. Rep. 407. 

There is nothing to indicate that the insured had any knovvledge of 
the fact, if it be a fact, that the lease of his property resulted m a 
change of occupancy with increase of hazard. On the contrary, the 
testimony is to the effect that the building was leased without any 
knowledge on the part of the lessor that it would be used for any pur- 
pose involving an increase of hazard over the use of the building as 
a warehouse, and the trial judge so held. Nor was the matter within 
control of lessor. He might, indeed, hâve stipulated to the contrary. 
But there was nothing at the time of the lease suggesting the neces- 
sity for such stipulation, and if the stipulation had been made the 
hazard could hâve been increased without his knowledge, and there- 
fore beyond his control. A matter beyond one's knowledge is rarely 
within his control. 

[4] There are a number of dangerous and combustible materials 
which may not, under the terms of the policy, be placed in the house 
insured. Other than thèse named articles, the use of the house as a 
warehouse and for storage might bring into it anything whatever, and 
it is quite impossible to say that the storage of cotton or the manufac- 
ture of cotton products is an increase of hazard over every use to 
which a building could be placed as a warehouse or for storage pur- 
poses. It is not possible to agrée to the proposition which seems to 
hâve been made in some cases, to the effect that the fact that insur- 
ance companies charge more for some characters of occupancy than 
others is conclusive as to the increased hazard of the risk carrying the 
increased rate. Whether there is increase of risk is a question of 
fact to be determined as any other fact, and not by a prior conclusion 
of one of the interested parties, not participated in or binding upon 
the other. The facts with référence to the possible hazards of a stor- 
age or warehouse business, and the facts with référence to the hazards 
of the business of the occupant at the time of the fire, hâve been in- 
adequately developed; but, certainly, it is not a necessary inference 
from the évidence that the hazard was increased, nor is one to con- 
clude, from his gênerai knowledge of products which may be stored 
and manuf acturing processes which may be utilized, that the manuf ac- 
turing necessarily carries an increase of dangers. 

[5] At the time the policy was written, the insured was in posses- 
sion as the légal owner, but the building was unoccupied. The policy 
required occupancy. The occupancy of the building cannot then be 
said to be a change that was not contemplated, and cannot be said to 
be a change that increased the contemplated hazard. Légal possession 
remained as before, and the occupancy was not changed. The policy 
therefore has not been voided. 

It will be noted that the paragraph dealing with change of title, in- 
terest, and possession excepts, not a "change of occupancy without an 
increase of hazard," but a "change of occupants without increase of 
hazard." There is a différence between "occupancy" and "occupants," 
and it is not seen how a change of the latter may ordinarily increase 
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any hazard other than the moral hazard. There is nothing to suggest 
such an increase of hazard in the instant case. 

The conclusion has not been reached without a very strict construc- 
tion of the policy. If such a rule of construction is foUowed in hold- 
ing that the poHcy is avoided by an increase of hazard having no rela- 
tion to a loss, it ought not to be departed from when other effects of 
the policy are considered. 

[6, 7] It is insisted that section 2482, Civil Code of Georgia, should 
control the disposition of the case. The law would, of course, super- 
sede or modify the terms of an Insurance policy if that were intended ; 
but it is évident from the terms of the section that the mattter of the 
efïect of increase of hazard was left within the discrétion of the in- 
surer. 

The judgment is affirmed. 



EDWARDS et al. v. SARASOTA VEMCE CO. 
(Circuit Court of Appeals, Fiftli Circuit. Deceniber 19, 1917.) , 
No. 3098. 

1. QuiETi.N'G TiTi.E <g=12(l) — Actions — raciiT to Maiktain. 

T'nder Gen. St. Fia. 1906, § 1950, one out of possession, claiming titlc, 
légal or equitsible, to land, may maintaln a blll against auy person. not iii 
actual posses.sion, who claims an adverse estate or Interest therein, for 
the purpose of determining such estate and Interest, and quieting or re- 
nioving clouds from title. 

2. ESTOPPEL (g=>31 — EsTOPPEiL BY DeED — OfFICBB OF CORPORATION. 

The président of a corporation, who exécutes a deed in its belialf con- 
taining covenants of assurance that it is unincumbered and free from ail 
former taxes, and with full warranty of title, is estopped from setting up 
any title or lien in himself, claimed by hiin at the time he executed the 
dee<l, on the theory that he, who by language or conduct leads aiiother to 
do what he would not otherwise hâve donc, shall not subject to loss or 
damage such person so relying on his représentations or conduct. 

3. Taxation (®=>76S — Rbcobdation of Tax Deed — Effect. 

Where the father of the président of a corporation furnished the mou- 
ey with which to buy in land of the coiijoration sold for taxes, under an 
agreement that the deed taken in the name of the président sliould be 
held as security, but nothing in the tax deed, which was recorded, show- 
ed his riglits, such secret equity cannot be asserted against the grantees 
of the corporation, holding under a deed executed by the président with 
full warriinty, for the président of the corijoration is estopped to assert 
his tax title, and the record of the trust deed did not show the equity. 

4. Estofpel <S=>45 — By Deeh — Grantees. 

Where the président of a corporation, who executed in its behalf deeds 
coritaining full warranties, thus estopped himself from asserting a tax 
title to such lands, his grantee, the président not claiming title from any 
other source, is bound by the estoppel against the président. 

5. Quieting Title <S=^29 — Défenses — Ijaciies. 

The président of a corporation, having previously acquired a tax title 
to wild uninclosed prairie lands of the corporation, executed a deed in 
behalf of tlie corporation, conveying the same with covenants of assur- 
ance that they were unincumbered, free from former taxes, and of full 
warranty. Tliereafter the président eonveyed a portion of the lands to 
his codefendants. For more than 20 years complainant and its predeces- 

(gssPor other cases see same topic & KEY-NUMDBR in ail Eey-Numbered Digests & Indexes 
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sors paid the taxes on the lands, durlng which time neither the président 
nor his grantees pald any taxes. Held that, as lâches does net grow out 
of mère lapse of time, but Is based on a delay whlch works a disadvan- 
tage to anotlier, and from the very nature of the doctrine eaeh case must 
turn on Its peculiar facts, complainant's suit to quiet title against the 
clalms of the président and his grantees was not barred by reason of the 
delay. 

Appeal from the District Court of the United States for the Southern 
District of Florida ; Rhydon M. Call, Judge. 

Suit by the Sarasota Venice Company against Robert J. Edwards 
and others. From a decree for complainant, défendants appeal. Af- 
firmed. 

N. B. K. Pettingill, of Tampa, Fia., and Arthur F. Odlin, of Arcadia, 
Fia., for appellants. 

Charles T. Curry, of Brandentown, Fia., and James F. Glen, of 
Tampa, Fia., for appellee. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

• 

EVANS, District Judge. The suit is by the Sarasota Venice Com- 
pany against Robert J. Edwards, Frank K. Linscott, and E. A. Shat- 
tuck to quiet the title to certain described lands, aggregating 5,120 
acres, in Manatee county, Fia. The court refused to dismiss the bill 
as amended, and the case was tried on the bill and answer, and resulted 
in a decree for the plaintiff. 

As amended, the bill alleged that the Florida Commercial Company, 
a corporation, was the owner of a large area of land in Manatee coun- 
ty. Fia., embracing the land in controversy, and that Robert J. Ed- 
wards was the président of that corporation. On May 25, 1893, the 
Florida Commercial Company, by Robert J. Edwards, its président, 
conveyed the land in controversy by deed to David S. Baker, Jr., which 
deed contained a covenant of assurance that the grantor was lawfully 
seised in fee simple of a good, absolute, and indefeasible estate in the 
land purporting to be conveyed, and had fuU power and lawf ul author- 
ity to sell and convey the land, and that the land was f ree and unincum- 
bered of and from ail former charges, taxes, and incumbrance of ail 
kinds, and a further covenant of full warranty of title. This deed was 
duly recorded a short time after its exécution. The complainant is the 
successor in title of Baker by mesne conveyances, duly executed and de- 
scribed in the bill. Prior to the conveyance to Baker, Robert J. Ed- 
wards purchased at a tax sale, in the year 1890, for the nonpayment of 
the taxes of 1889, ail the lands of the corporation of which he was 
président, located in Manatee county. Fia., aggregating 230,640 acres 
(including the lands in controversy), for the sum of $2,232.36, and on 
October 20, 1892, procured a tax deed to ail of the corporation's land 
to be raade to him ; hë being at the time the président of the Florida 
Commercial Company. On information and behef , the money used by 
Robert J. Edwards to purchase the tax certificates and acquire the tax 
deed was alleged to be the money of the Florida Commercial Company, 
or money which Robert J. Edwards, or Jacob Edwards, his father, who 
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controlled the company, advanced and lent the Florida Commercial 
Company, for the purpose of paying the taxes on its larids. This tax 
deed was on record at the time of the conveyance to Baker. It was 
alleged that the tax sale and the deed executed in pursuance thereto 
were void for certain reasons, which were stated at length. After Rob- 
ert J. Edwards acquired the tax deed, various parties who had ac- 
quired title to parts of the land embraced in the tax deed, other than 
that in controversy, fîled bills in the circuit court of Manatee county. 
Fia., and obtained decrees declaring the tax deed to Robert J. Ed- 
wards to be null and void, and directing the clerk of that court to make 
a marginal entry on the record to that efifect. Robert J. Edwards, 
after acquiring the tax deed, never made any attempt to take possession 
of the premises embraced therein, and never made any attempt to exer- 
cise acts of dominion over the premises until the year 1914, nor did he 
pay, after acquiring the tax deed, any of the taxes assessed against 
the lands for subséquent years, and ail taxes due on the lands in con- 
troversy for such subséquent years were paid by complainant and by 
those under whom complainant claims title. The défendants Linscott 
and Shattuck claim some title or interest in the land under Robert J. 
Edwards, the exact nature of which is unknown, but such interest was 
not acquired by them prior to the year 1914, and thèse défendants hâve 
in fact no interest in the land. The premises in dispute are unimproved 
prairie lands, and hâve never been in the adverse possession of any one, 
and complainant and those under whom it claims hâve been in posses- 
sion thereof, pursuant to section 1720 of the General Statutes of the 
state of Florida, and the complainant is now in possession thereof in 
pursuance of the provisions of the statute. (The jurisdictional aver- 
ments of the bill are omitted.) The bill was filed August 21, 1914. 
Except as hereinafter qualified, the answer admitted the material 
allégations of the bill. In the answer it was denied that the tax deed to 
Robert J. Edwards was void for noncompliance with the Florida 
statutes relating to tax sales. It was averred that the money used by 
Robert J. Edwards for purchasing the land at tax sale was that of his 
father, Jacob Edwards. The money was not advanced or loaned to the 
Florida Commercial Company for the purpose of paying the taxes. 
The Florida Commercial Company and Jacob Edwards agreed that {lie 
latter was to bid in the lands at tax sale and thereafter acquire a tax 
deed thereto, which deed was to be held as security to Jacob Edwards 
for the repayment to him of the money so used in obtaining the tax 
deed, with interest. The bid was made and the tax title taken in the 
name of Robert J. Edwards solely as a matter of convenience, and there- 
after Robert J. Edwards held the tax title as trustée for Jacob Ed- 
wards, until the latter's death in 1902, when the bénéficiai interest 
passed to the executors and trustées of Jacob Edwards under his will. 
Afterwards, on July 7, 1914, Robert J. Edwards, who continued to hold 
the légal title as trustée for the devisees of his father, sold and con- 
veyed the land to the défendant Linscott. It was further averred that 
the decrees obtained in the circuit court of Manatee county against 
Robert J. Edwards, referred to in the bill, had been vacated in the year 
1914 as having been rendered without notice to Robert J. Edwards. 
The answer concluded with a motion to dismiss the amended bill of 
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complainant, on the grounds that the same was without equity, that the 
complainant was barred of any relief because of lâches, and that the 
bill sets forth two inconsistent bases of relief. 

The cause was heard on the bill and answer ; it being announced in 
open court before the hearing that the plaintiff admitted the truth of 
the allégations of the answer. The légal questions involved in the mo- 
tion to dismiss, and the exceptions to the final decree, are so intertwin- 
ed that they will be discussed together. 

[1] 1. Under the Florida statute a bill in equity may be brought 
and prosecuted to a filial decree by a person or corporation, out of 
actual possession, claiming title, légal or équitable, to real estate, 
against any person not in actual possession, who claims an adverse 
estate or interest therein, for the purpose of determining such estate 
or interest and quieting or removing clouds f rom the title to such real 
estate. General Statutes, § 1950. 

[2] 2. The président of a corporation, who exécutes a deed in its 
behaif, containing covenants of assurance that it is unincumbered and 
free from ail former taxes, and of full warranty of title, is estopped 
from setting up any title or lien in himself claimed by him at the time 
he executed the deed. The estoppel is based on the principle that he, 
who by language or conduct leads another to do what he would not 
otherwise hâve donc, shall not subject to loss or damage such person 
so relying on his représentations or conduct. The law will not permit 
a person to assert a claim which he has induced another to suppose he 
would not relv on. Dickerson v. Colgrove, 100 U. S. 578, 25 L. Ed. 
618; Equitable Loan Co. v. Lewman, 124 Ga. 190, 52 S. E. 599, 3 L. 
R. A. (N. S.) 879 ; Kirk v. Hamilton, 102 U. S. 68, 26 E. Ed. 79. 

[3] 3. The fact that the father of Robert J. Edwards furnished the 
money with which to buy the land at tax sale under an agreement with 
the Florida Commercial Company that the deed was to be held as 
security cannot destroy the estoppel, since, whatever might be the 
rights of the father of Robert J. Edwards against his son and the cor- 
poration, his claim against the complainant, at best, is but a secret 
equity. The record of the tax deed could convey no notice of a fact 
not contained in any récital of the deed. 

[4] 4. The tax deed purports to convey title to Robert J. Edwards, 
and as he is estopped from asserting title under such deed, and did not 
claim title from any other source, his grantee is bound by the estoppel, 
and acquired no interest in the land as against the complainant under 
the facts appearing on the trial. Baker v. liumphrey, 101 U. S. 494, 
25 L. Ed. 1065. 

[5] 5. Perhaps the chief insistence of appellant is that the lapse of 
time intervening the making of the deed to Baker and the bringing of 
the présent action is so great as to debar complainant of its remedy. 
Lâches does not grow out of mère lapse of time, but is based on a delay 
which Works a disadvantage to another. From the very nature of the 
doctrine of lâches each case must turn upon its own peculiar facts. 
The adjudicated cases, says Mr. Justice Brown, in Galliher v. Cadwell, 
145 U. S. 368, 372, 12 Sup. Ct. 873, 874 (36 E. Ed. 738), "proceed on 
the assumption that the party to whom lâches is imputed has knowl- 
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edge of his rights, and an ample opportunity to establish them in the 
proper forum ; that by reason of his delay the adverse party has good 
reason to beHeve that the alleged rights are worthless, or hâve been 
abandoned; and that because of the change in condition or relations 
during this period of delay, it would be an injustice to the latter to 
permit him to now assert them." See, also, Ward v. Sherman, 192 U. 
S. 168, 24 Sup. Ct. 227, 48 L. Ed. 391 ; Chase v. Chase, 20 R. I. 202, 
37 Atl. 804. 

We do not think the doctrine of lâches can defeat the complainant's 
suit. The land in controversy is uncultivated prairie land ; the com- 
plainant and those under whom it claimed title hâve paid ail taxes and 
assessments on the land ; the défendant paid none. The complainant 
had the right to rely on the assurance of Robert J. Edwards, as ex- 
pressed in the deed of the Florida Commercial Company, executed by 
him as its président, that the land at that time was free of incum- 
brances, liens, or unpaid taxes, and that the true title was in the cor- 
poration for which he was acting. Having given this solemn assur- 
ance, and lulled the complainant into a sensé of security, Robert J. 
Edwards will not be permitted to say that mère length of time will 
deprive the complainant of his remedy against him, asserted within two 
months after he attempted to set up an adverse title. 

Judgment affirmed. 



WOODWARD V. SANGER BEOS, et al. 

(Circuit Court of Appeals, Fifth Circuit. Deeeraber 20, 1917. Reliearing 
Denied Januarj' 24, 1918.) 

No. 3067. 

1. HOMERTEAD <S=214 — BUBDEN OF PrOOF PKESUMPTIOrf. 

Uuder Const. Tex. art. 16, § 51, deciaring tliat tlie homestead, not In 
a town or city, sliall consist of not more than 200 acres ot land which 
may be in one or more parcels, where the head of a family owning several 
parcels of land not exceeding 200 acres in the aggregate and living upon 
one of them claims ail as a homestead, the burden of provins that aii-y 
one of the tracts is not a homestead is upon the person attacldng the 
elaim ; the presumption being that ail of the land is homestead property. 

2. Bankbuptcy (g=a396(.5) — Land Subject to — Sepakate Parcel. 

The husband of the bankrupt died leaving his survlving widow and nu- 
merous children. At tlie time of his death he and his wife ovvned as com- 
munity property foUr parcels of land aggregating less than 200 acres, 
none of which were contiguous, but ail were witliln a few miles of eacli 
other. After the death of her husband, the bankrupt continued to réside 
on the parcel of land which he had occupied as a résidence, and, after 
the last daughter mai'ried, the bankrupt and her children entered into a 
paroi partition which was afterwards cousummated by the exécution of 
deeds whereby the bankrupt received the home place and one of the out- 
lying parcels in fee. During part of the time after the death of her hus- 
band the minor sons of the banlirupt farmed the outlyiug parcel, and at 
other times she leased it under yearly leases receiving crop rent, which 
crops were devoted to her needs. The outlylng parcel was rented under 
such a yearly lease when the bankrujjt asserted her homestead exemption 
therein. Const. Tex. art. IG, § 51, déclares that the homestead not in a town 

©saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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or City shall conslst of not more than 200 acres of land whlch may be In 
eue or more parcels with improvements tliereon, provldlng that any tem- 
porary renting of the homestead shall not change the character of the 
same when no other homestead bas been acquired. Held, that as the 
banknipt was aged and unable to perforai labor herself, and as the out- 
lying parcel of land was usod for the purpose of a homestead, furnlshlng 
■her with part of her sustenance, neither the fact that it was separated 
from the parcel of land on whlch she had a resldenc-e, nor the fact that 
the bankrupt instead of hlring laborers and conductlng farming opéra- 
tions herself rented the property for crop rent, wlU preclude her from as- 
sertlng her homestead rights thereln. 

3. Homestead <S=154 — Abandonment — IntbSntion. 

Where land Is Impressed with homestead character, Ita abandonment 
as a homestead must be beyond doubt before the homestead protection 
wlU be refused, and for that reason there must appear an absolute In- 
tention to abandon in the absence of acquisition of a new homestead. 

4. Homestead <S=3l41(l) — Death of Owneu — Eight of Surviving Widow. 

A surviving widow of one havlng a homestead in community property 
bas the same right under the Texas laws as the deceased owner. 

5. Husband and Wifb ©=5273(1) — Community Estate — ^Title. 

Under the Texas laws, a wife on the death of her husband is entltled 
absolutely to one-half of the lands embraeed In the community estate. 

6. Homestead <S=>145 — Partition^-Eftect. 

Where a surviving widow, who duvlng the mlnorlty of children held 
ail of the community estate of herself and her husband, whlch was clalm- 
ed by him as a homestead after the children reached thelr majorities, etc., 
and the daughters were marrled, consented to a partition whereby she 
received in fee less than one-half of the land in ail of whlch she had a 
homestead estate, such partition did not free the land whlch the widow 
received in fee from its homestead character whlch had prevlously been 
Impressed thereon under the Texas laws. 

7. Homestead ®=23 — Acquisitions— Pbbsons Entitled to Acquirk. 

Under the Texas law, a surviving widow, when the head of a family, 
may acqulre a homestead estate. 

8. Homestead ©=57(2) — Estate — Use of PREirisES. 

In determlning whether, under the Texas laws, an aged and Inflrm por- 
son had a homestead estate In land, the condition of such person should 
be consldered in determlning whether the property was devoted to home- 
stead purposcs. 

Pétition to Superintend and Revise from the 'District Court of the 
United States for the Western District of Texas; Duval West, Judge. 

In the matter of the bankrui^tcy of Sarah Catherine Woodward. 
The bankrupt scheduled land as exempt as part of her rural home- 
stead, and A. Robinson, trustée, filed his report on exemptions omitting 
the land. The référée sustained exceptions of the bankrupt to the 
trustee's report and held the land exempt, whereupon the trustée and 
Sanger Bros, petitioned for review of the referee's order. The Dis- 
trict Court having reversed the décision of the référée and directed 
the trustée to schedule the land as part of the assets, the bankrupt 
pétitions to superintend and revise. Reversed. 

Ike D. White, of Austin, Tex. (D. W. Wilcox, of Georgetown, Tex., 
and Charles A. Wilcox, of Austin, Tex., on the brief), for petitioner. 
W. B. Carrington, of Waco, Tex., for respondents. 

£s>Far other cases see same toplc & KEY-NUMBER la ail Key-Numbered Dlgests & ludezea 



WOODWAIîD V. SANGEK BKOS. 779 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. Sarah Catherine Woodward, bankrupt, 
scheduled as exempt property 59-'î4 acres of land, as a part of her 
rural homestead. The trustée filed his report on exemptions omitting 
the land. The référée in bankruptcy sustained exceptions of the bank- 
rupt to the trustee's report excluding the land from exemptions, and 
held it exempt. The trustée filed a pétition for review of the ref- 
eree's order, and the District Court for the Western District of Texas 
reversed the décision of the référée and directed the trustée to sched- 
ule the land as a part of the assets of the estate of the bankrupt sub- 
ject to the claims of creditors. This order is before us upon pétition 
to superintend and revise. 

The following are among the agreed facts : 

"J. P. Woodward, the deceased hu.sband of the bankrupt, died in 1S91, leav- 
Ing surviving the widow and eleven chlldren. At the time of his death he and 
his wife owned as conimunity property four tracts of land in Williamson 
county, Tex.; iione of said tracts belng ('ontiguous, but ail being withiu a few 
miles of each other. That, at the death of said J. P. Woodward, Sarah 0. 
Woodward (the bankrupt) and her said husband resided upon, and had been 
for a number of years residing upon, the lOO-acre tract of land claimed as ex- 
empt by the bankrupt. From the time of the death of her liusband to the prés- 
ent time, Sarah C. Woodward has continued to réside vipon and occupy said 
tract of land. That, during the time subséquent to the death of her husband, 
a part of the children were minors, and she and her minor children and un- 
married daugbters continued to réside upon said land, and she either had 
minor children or unmarried daughters living with her upon said land until 
April, 1913, when the last daughter married. That J. P. Woodward died in- 
testate, and that no administration was ever had upon his estate. That no 
partition was had between Mrs. Woodward and her children of said four 
tracts of land until August, 1911, when a verbal partition was entered into 
between IMrs. Woodward aud her said cliildren, and in such partition the 
59%-acre tract and the lOO-acre tract claimed by Mrs. Woodward as exempt 
were set aside to her in fee simple, and the other two tracts of land were set 
aside to the children in fee simple. That no deed of partition was entered 
into until January 9, 193 5, when a partition deed was executed between Mrs. 
Woodward aud her said children; said verbal partition being recited in said 
deed, and said land belng partitioned in accordance with the verbal partition 
above mentioned. Since said verbal partition, Mrs. Woodward has been in 
possession of the said two tracts set aside to her, and has claimed same as 
her homestead, and the children hâve been in possession of the other two 
tracts. 

"That the 59%-acre tract above mentioned was bought on October 1, 1883, 
and is about two miles from the lOO-acre tract. That during the year 1887 a 
part of same was cultivated by J. P. Woodward, but with that exception ît 
has been rented ont from the time It was acquired, and was rented out to ten- 
ants at the time of J. P. Woodward's death. ïhat, after the deatli of J. P. 
Woodward, the said 59%-acre tract was rented out a part of the time and 
was worked by the son of Mrs. Sarah O. Woodward a part of the time for 
her; but since 1903, and up until said verbal partition, it had been continu- 
ously rented out. That neither J. P. Woodward nor Mrs. Woodward nor any 
of their children ever actually resided upon said 59%-acre tract of land. 
That, at the time of the death of said J. P. Woodward, one of the tracts «f 
land, consisting of 60 acres, which was set apart to the children in said parti- 
tion, was woodland, and was being used, and had been used for a number of 
years previous thereto, to supply wood for the family use; and said tract was 
also used for the same purpose for some years subsec[uent to the death of 
said J. P. Woodward. 
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"The other tract set aside to the ehildren in said partition consists of 137 
acres, and at the tlme of the death of J. P. Woodward, and for some time pré- 
viens thereto, was partly cultivated by him and partly rented ont. After his 
deatti the same was used in the sauie way; that is, at times ail or a part of it 
was rented ont and a part worked hy Mrs. Sarali O. Woodward through her 
ehildren. The l,'i7-acre tract is sepai'ated from the ûO^i-acre tract by a public 
road, and is abciut two miles from the 100-acre tract. 

"At this tlme Mrs. Woodward is living upon the 100-acre tract with her son 
W. W. Woodward and his wife and two ehildren, and bas beeu so living for 
three years last past. tJp to that time there was an unmarried daughter liv- 
ing on said tract with Mrs. Woodward, said danghter having marrled about 
three years ago and left the home place, and W. W. Woodward is the only 
one of Mrs. Woodward's ehildren who résides with her on said 100-acre tract. 
* * * Alex Woodward, a son of iMrs. Sarah C. Woodward, bas had charge 
of the rental of the 59%-acre tract ever since the verbal partition, and for a 
number of years prlor thereto. Tliat ever since the verbal partition in 1011, 
the 59%, -acre tract has been constantly rented ont to tenants; Is now rented 
ont to a tenant, Mr. Burlie, for the year 1916, for one-third of the corn and 
one-fourth of the cott<m. * * * Whatever corn was ralsed on same (the 
59%-acre tract) each year prlor to 1916 went into Mrs. Woodward's crib, and 
was there interrningled with whatever corn was put In there off of the 100 
acres, and was used in feeding her stoclj. * * * 

"Mrs. Sarah C. Woodward never went upon the 59%-acre tract, as she Is 
crippled and suffers with a broken bip, and knows nothing about it, as her 
son Alex Woodward looks after it, as above shown. Mrs. Woodward is not 
wholly helpless ; she walks with a stick and can get around and travel when 
necessary. She is 72 years of âge. * * * 

"That about two tons of cane hâve been gather off of the 59% acres for 
1915, and was put in Mrs. Woodward's crib. * « * There has been no 
flrewood on the 59%-acre tract, and none has been taken therefrom." 

The case was disposed of below upon agreed facts. The motion of 
respondent to dismiss upon the ground that "the District Judge had 
decided the matters of fact involved adversely to petitioner, and that 
this court is bound by such finding," is therefore overruled. 

The only matter for détermination is whether, under the agreed 
facts, the 59%-acre tract therein referred to is part of the homestead 
of claimant. If the tract were not detached from the 100-acre tract 
upon which is the résidence of petitioner, her claim would not be con- 
tested. It is insisted, however, that because it is detached, and because 
petitioner has not used the tract other than by "renting on shares," it 
is not a part of her homestead. 

[1, 2] Section SI, art. 16, of the Constitution of Texas, provides: 

"The homestead, not in a town or city, shall consist of not more than 20O 
acres of land, whlch may be in one or more parcels, with the improvemeiits 
thereon ; * * * provided, also, that any temporary renting of the home- 
stead shall not change the character of the same, when no other homestead 
has been acquired." 

This provision of the Constitution leaves very little basis for dis- 
tinction between the homestead consisting of one tract of not more 
than 200 acres, and one made up of several parcels, aggregating not 
more than 200 acres. It is, however, a homestead which the Constitu- 
tion exempts, and not 200 acres of land in the country. A funda- 
mental idea involved is a place of résidence. While circumstances 
might exist which would fix or maintain the homestead character of 
the land without actual résidence, yet résidence is normally an élément. 
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Wliatever of physical difficulty there might be in actually living on 
more than one tract of land was doubtless under considération when 
the quoted provision was incorporated in tire fundamental law. At 
most, only a very small part of 200 acres of land can be used as a 
place of actual résidence. Whatever effect this actual holding for this 
purpose may hâve in impressing the homestead character bas not, by 
the ternis of the fundamental law, been confined to the tract of actual 
domicile. The fundamental law making no distinction, there should 
be a hesitancy in placing a judicial limitation upon the homestead 
rights based upon an assumed différence between a homestead of a 
single tract and a homestead consisting of more than one tract. The 
head of a family owning several tracts not exceeding 200 acres in the 
aggregate, living upon one of the tracts, and claiming ail as a home- 
stead, the burden of proving one of the tracts not homestead should 
be upon the person attacking the homestead claim. The presumptioa 
should be that ail is homestead. 

Of course, the proposition must be reasonably applied, as must ail 
propositions of law. The tracts might be so remote from each other 
as to preclude, as to some of them, the homestead character. The 
facts in the instant case do not présent such a situation. In BaJ^e- 
schweiler v. Shipp, 21 Tex. Civ. App. 80, 50 S. W. 644, tracts four 
miles apart were held to constitute the homestead. In the instant case 
the tract in controversy is only two miles from the place of actual 
résidence. 

The urban home may consist of a place of résidence and a place of 
business. The rural home combines thèse qualities. It must (with 
limitations unnecessary to state) be the place of résidence, and it may 
be the place of the only business of the head of the family. The law 
was, of course, especially designed for the protection of persons en- 
gaged in agriculture. It was based on the assumption that, ordinarily, 
the land would be the source of revenue for the support of the family. 
Most of the rural homesteads in Texas furnish the means of living 
as well as the place of living. 

The law as declared in the Constitution and statutes does not un- 
dertake to place any limitation on how the land may be used, other 
than that it is to be the homestead. There is no warrant for saying 
that, when a homestead shall be used in the way best calculated to 
accomplish the purpose of a homestead, it loses its character as a 
homestead. In perhaps a majority of cases the Texas homestead 
owner cultivâtes a part of his homestead land by bis own labor and a 
part through tenants. There is no provision in the Constitution or 
laws which undertakes to prescribe this or any other method of using 
it, nor any provision which proscribes this or any other method of 
using it. 

There is a provision to the effect that no temporary leasing of the 
homestead shall destroy its homestead character, so long as a new 
homestead shall not bave been acquired. It may be that this provi- 
sion, placed in the homestead law for the protection of the homestead 
owner, is susceptible of a construction which would inhibit the per- 
manent or long lease of the property. The effect of such a lease 
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might be to évidence, or to be évidence of, an abandonment of the 
homestead. But, certainly, a spécifie déclaration of a right to do a 
thing is not to be accepted as a déclaration that, if you do the thing, 
conséquences will follovv which the déclaration says shall not follow. 

The leases referred to in the statement of facts are oral arrange- 
ments by which the tenant cultivâtes the land on shares. The land- 
owner furnishes the land, and the tenant f urnishes the labor ; the crop 
is divided. The contract, not coming under the terms of the statute 
of frauds, is rarely reduced to writing. The provisions of the con- 
tract are customary and perfectly well understood. The contract 
ordinarily covers the calendar year. A usual iiicident is that the land- 
lord is compelled to supervise the farming; he frequently makes 
"advances" ; he must look after the division of the crop. The ar- 
rangement, if properly called à "lease," is a temporary lease. If a 
like contract is entered into froniiyear to year, each new contract 
makes the beginning and the end of a temporary lease. 

Of course, it may be that if the homestead owner moves ofï the 
land, and stays ofï, such use of the land for a number of years may, 
with other évidence, be used to establish the intention to abandon ; but 
abandonment of the land is not impossible, though the landowner 
should continue to work the land with his own hand. 

If a person should use his land in the way indicated, if he should 
thereby get his living, thereby provide himself in kind with corn and 
wheat needed for his own consumption, thereby provide the oats and 
fodder needed for the horse which he rides ; by what provision of the 
law is he placed, with référence to the tract or tracts constituting the 
200 acres which might hâve become his homestead, in any différent 
position than he would be in if he had done a little work on each 
of the tracts with his own hand or by hired labor? The law could 
make such a différence, and, if made, whether reasonable or not, it 
would hâve to be observed. But why should an absurdity be imputed 
to the law when there is no thing in its terms that would justify or 
excuse such imputation? 

The décision of the District Court in the présent case is predicated 
upon an opinion of the Suprême Court of Texas in Autry v. Reasor, 
102 Tex. 123, 108 S. W. 1162, 113 S. W. 748. Both cases présent, as 
strongly as may be, the absurd results of insisting upon a distinction 
which the lawmakers hâve not felt proper to make. The homestead 
claimant in this case is 72 years of âge. She is living on one tract, and 
she owns another tract so situate that it could be a part of her home- 
stead. If she had, at any time while she was the head of a family, 
labored with her own hands on this second tract in the making of a 
crop, it would admittedly hâve become a part of her homestead. 
Doubtless, the same conséquences would hâve followed if she had 
worked it with hired hands, or if the labor had been done by any 
member of her family. But she did not work it with her own hands ; 
she was doubtless entirely unable to so utilize the land. She did not 
work it with hired hands. There was probably an ample reason for this. 
The individual labors of the members of the family could be more 
efficaciously used in cultivating the tract upon which the résidence 
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was located. She probably used the detached land in the only way in 
which she was in position to use it. From this use she got the support 
the law contemplated she sliould get. In addition, she secured in 
kind what was needed to feed the one horse she used. She got what 
the Constitution intended she should hâve, without doing anything 
which the Constitution prohibited. She is under the terms of the law 
— under the reason of the law. Why should she not get the benefit of 
the law? If the rule insisted upon obtains, protection is withdrawn 
from a class for whose benefit it was peculiarly proper that the home- 
stead law should hâve been framed. A robust man might work the 
land himself and extend to the detached tracts the homestead char- 
acter. A woman with funds might, with hired labor, accomplish the 
same resuit; a woman with boys upon whom she could dépend for 
support might utilize them in extending the homestead right for which 
she had only a limited need ; but the infirm, penniless, childless old 
lady, who most needs, is denied. 

In the case of Autry v. Reasor, supra, Mr. Justice Williams, con- 
curring in the original opinion which maintained the homestead right, 
said: 

"I am not prepared, however, to agrée that the single clrcumstance of the 
use of the rents, even in liind, for the support of the famlly, was suffident 
to impress the rented land with the homestead character." 

In the original opinion by Chief Justice Gaines were detailed the fol- 
lowing facts : One Forner, a witness for défendants, testified with réf- 
érence to the 39 acres in controversy : 

"That the 29-acre tract was only partly in cultivation when it was original- 
ly purchased by Reasor, aud that he or his employé prepared the whole of it 
for use; that he tliought Reasor worked there. The ten acres adjoin the oth- 
er. Ile did not lînow that he ever saw Reasor work on that tract, but that 
he, together with Reasor, gathered corn on the land." 

Upon a rehearing the conclusion primarily reached was reversed, 
upon the ground that, notwithstanding the évidence which had been 
recited by the court, the trial court had f ound that : 

"Reasor never cultlvated the .S9 acres of land, or any part of it, by himself 
-or through any one else; ho rented the snme from the time of the purchase to 
the time of liis death to yearly tenants, who paid for the use of the same." 

The court held that this finding of the trial court was conclusive 
upon it, the appellate court, and concluded that the facts established 
(excluding the facts recited) were not sufficient to show the 39 acres to 
be a part of the homestead. It will be noted that, while the court ac- 
quiesces in the proposition that the detached land must, to be home- 
stead, be used for some of the purposes of a home, "either by culti- 
vating it, using it directly for the purpose of raising family supplies, 
or for cutting firewood and such like," the distinct holding is that, if 
the trifling additional facts which hâve heretofore been detailed hàîl 
existed, the homestead character would hâve been impressed upon thë 
land. 

The case of Autry v. Reasor may conflict with the conclusion here- 
inbefore expressed, to the efïect that a detached tract may be a part of 



784 246 FEDERAL REPOETEK 

the homestead, although never used in any way except by growing 
crops on shares ; but it is distinct and direct authority to sustain the 
conclusion reached to the effcct that the land hère in controversy has 
had impressed upon it the homestead character. By the agreed state- 
ment of facts, Woodward, the owner, had, since his ownership of the 
land, vvorked it with his own hands, and after his death it had been 
worked by Mrs. Woodward through her children. Thèse acts of use 
are very much more deiînite and considérable than those held in the 
Autrey-Reasor Case sufficient to impress the homestead character. 

[3] It is to be kept in mind always that, whenever land shall hâve 
had impressed upon it the homestead character, its abandonment as 
homestead must be beyond doubt before the homestead protection will 
be refused. There must be an unequivocal and absolute intention to 
abandon; and, in most cases, the inference of abandonment will not 
be indulged in the absence of the acquisition of a new homestead. 

During the life of J. P. Woodward, four tracts of land were owned 
by himself and his wife in community, the tracts being of 100, 59%, 
60, and 137 acres respectively. Ail of the land was so situate and so 
used as to be capable of being the homestead of the family, but the pro- 
tection of the law extended to 200 acres only. From the 356% acres 
they were entitled to a homestead exemption of 200 acres. Any part 
of this 356% acres could hâve been included within the 200 acres, and 
any part excluded, except that the résidence improvements would, 
necessarily, hâve been included in the designated homestead. To sim- 
plify a considération of this matter, let it be assumed that the 100-acre 
tract had had definitely fixed upon it the homestead character. The 
other 100 acres could hâve been so selected as to take a part of each 
of the three other tracts. Each of thèse tracts had, at some time oc 
other during the life of the community and the existence of the home- 
stead, been used for homestead purposes. A part of each of the tracts 
of 59% and 137 acres had, during this period, been cultivated by J. P. 
Woodward. The 60-acre tract was woodland, from which the family 
wood supply had been taken. Ail of the land had been so used as to 
afïect it with the homestead character, and placed the owners in posi- 
tion where any part of it could hâve been designated as the homestead 
and become exempt from forced sale. 

[4-7] Upon the death of J. P. Woodward his widow continued to 
hâve the same homestead right that had been in the community. In 
addition to her absolute légal right in one-half of the land (178 acres), 
she had a homestead right, as the surviving wife, in 200 acres, and she 
had a right to hâve thèse acres designated and defmed, and, because of 
the former use, she could hâve had any part of the land so designated. 
She had the right to designate as a homestead any land which her hus- 
band might hâve so designated ; and, as has been shown, he had made 
such use of ail the land as placed him in position to designate any part 
of it as a homestead. She has never at any time lost any of thèse 
rights ; she has donc nothing which could constitute an abandonment, 
and she has, at ail times, been in a position to claim any of the rights 
which came to her as the survivor of the family having the homestead 
right. 
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By the paroi agreement referred to in the statement of facts, her 
homestead rights and her rights in the fee of the land were segregated 
from the rights of her children, who had become, by the death of the 
husband, his heirs, and who had been entitled to participate with the 
widowed mother in her homestead rights, so long as they continued to 
be members of her family. She voluntarily surrendered a part of her 
homestead rights, and received less than one-half of the land (area 
alone considered) in fee. She did not, by this ségrégation, lose any of 
the rights that came to her upon her husband's death. But it is quite 
possibly the case that, even if the 59% acres of land had not thereto- 
fore been affected with the homestead character this ségrégation and 
désignation of her homestead rights might bave given it a character 
which it had not theretofore had. She was at this time, not alone the 
survivor of a family, but she was the head of a family as well. She 
was in position to acquire homestead rights, distinct from any rights 
which she might bave had as a member of the family of her husband. 
She and her minor children constituted a family. She, as such head, 
had a right to designate any land that might become hers to homestead 
uses within the limits of the Constitution. She owned in the country a 
tract of 100 acres and a tract of 59% acres. She lived upon the 100 
acres, and she was within such distance of the other tract that she was 
able to put it to any use for homestead purposes to which the 100-acre 
tract could be put. vShe had a place of résidence on the land, but she 
could not utilize any part of it with her own hands. She could not 
even live upon the property without some arrangement by which reve- 
nue should be received from it. Use of it in the only ways available 
to her for bringing in a revenue, coupled with résidence on the land, 
ought to be held to fix upon ail of the land a homestead character, ab- 
solutely and entirely without référence to the uses to which the tracts 
had theretofore been placed. 

To indicate how intimately connected the 59%-acre tract of land 
was with the homestead life of the claimant, and how essential it was 
to the use of any part of her homestead rights, the facts concerning it 
will be restated. After its purchase it was, for a time, cultivated by 
her husband. Upon his death it was worked for a time by her sons 
for her benefit. It is separated merely by a public road from a tract 
of 137 acres, which was part of the time rented ont and part of the 
time worked by her through her children, under conditions which ad- 
mittedly made it a part of the homestead. Being crippled and aged, 
the 59%-acre tract has been looked after by her son Alex. In the 
year 1916 her portion of the cotton was sold, and the money went for 
repairs on the tract and to pay her taxes, and, for groceries and cloth- 
ing for her personal use. The corn crop failed in 1916, but prior to 
that time corn raised on the 59%-acre tract went into Mrs. Wood- 
ward's crib, where it was intermingled with whatever corn came from 
the 100-acre tract, and was used in feeding her only horse used mainly 
for buggy purposes. 

[8] The law rarely makes a différence between people, predicated 
upon âge ; but it is certainly a f act to be considered in determining the 
method in which a homestead tract can be utilized, in order to accom- 
246 F.— CO 



TSG 246 FEDERAL REPORTER 

plish those purposes of protection under contemplation when tlie law 
was in the framing. The case of Baldesschweiler v. Shipp, heretofore 
referred to, distinctly recognizes this élément. 

The claim of the bankrupt to the 593/4-acre tract should hâve been 
allowed. The pétition is granted, and the case reversed for action in 
conformity herewith. 

Reversed. 



THE KAISER WILHEI-M II. 

(Circuit Court of Appeals, Third Circuit. December 28, 1917.) 
No. 2177. 

1. Admibvltt <g=3ll7 — Appeai^ — Trial De Novo. 

On appeal in an admiralty case, tlie appellate court has autliority to 
consider tlie case de novo. 

2. Evidence <S=a46^ — JrmciAL Notice — Executive Orders. 

Tlie court will take judicial notice of an executive order, pursuant to 
résolution by Congress, wtiereby the Président took over the possession 
and title of vessels within the jurisdictlon of the United States, owned In 
whole or in part by corporations, cltizens, or subjects of an enemy nation. 

3. Wab <g=10(2) — Kffect on Prioe TvIbel. 

A Britlsh corporation flled a libel in the United States courts of ad- 
miralty against a vessel owned by a German corporation. By Its answer, 
the Gennan corporation admitted the admiralty .iurisdiction of the court, 
the vessel being within a port of the United States, but contended that It 
could not be exerclsed, because the countrles of both litlgants were at war 
with each other, and that prior to the flling of the libel the Impérial 
Government of Gerinany Issiied a moratoriuin, whereby payment of ail In- 
debtedness by German to Britlsh subjects was forbidden during the war. 
On the contention that enforcement of the claim wonld compel a viola- 
tion of the German moratorium, the libel was dlsniissed, and the libelant 
appealed. Meantime the United States declared a state of war to exlst 
between itself and Germany, and, pursuant to joint resolution of Con- 
gress, the vessel libeled was seized by executive order. JSeld that, as 
the German vessel had soiight protection in an American port and was 
enabled to do so through the very repairs niade by libelant, and as such 
lien might he lost if the cause were dlsmissed, jurisdictlon of the libel 
should be retalned ; thls being partlcularly true In vlew of the seizure of 
the vessel by the United States, for if the lieu were lost by dismissal ot 
the libel, and the vessel were destroyed, the German corporation might 
still be liable for the payment of the repairs, and such payment could not 
be made out of the vessel. 

4. War <g=>10(2) — Pkotecting Rigiits of Absent German Citizens. 

The courts will protect the rights of an absent German citizen while 
the United States is at war with the Impérial Gernmn Government, be- 
cause of the Innate sensé of fairness,. decency, and justice which respects 
the rights of an enemy, because of the broad prlnclples of international 
intercourse, which lead courts and nations that believe in International 
rights to be the more careful to observe them toward belUgerents, and 
because this Is in Une with the hlgh ideals of Anglo- Saxon justice. 

Appeal f rom the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Libel by Harland & Wolff, Limited, against the steamship Kaiser 
Wilhelm II. From a decree dismissing the libel (230 Fed. 717), libel- 
ant appeals. Reversed, and libel reinstated, with directions. 

<g::3Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham and Roscoe H. Hupper, both of New York City, and H. 
Alan Dawson, of Philadelphia, Pa., of counsel), for appellant. 

J. D. Bedle, of New York City (Walter C. Noyés, of New York 
City, of counsel), for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case, Harland & Wolff, 
Limited, a British corporation, filed a libel against the steamship Kaiser 
Wilhelm II, owned by the North German Lloyd, a German corpora- 
tion, for repairs made to that vessel in libelant's shipyard in England. 
By its answer, the North German Lloyd admitted the admiralty juris- 
diction of the court below in the premises, but contended such juris- 
diction should not be exercised in the présent instance, because the 
countries of both litigants were at war with each other, and that prior 
to the filing of this libel the Impérial Government of Germany issued 
a moratorium, whereby payment of ail indebtedness by German to 
British subjects was forbidden during the war. It was therefore con- 
tended that the présent enforcement of this claim would compel such 
German subject to violate the law of its country, and thereby subject 
itself to pains and penalties. To this answer the British libelant filed 
exceptions which, in substance, alleged that the facts set forth in the 
answer did not constitute a défense to the libel. On hearing, the court, 
in an opinion reported at 230 Fed. 717, sustained the contention of the 
North German Lloyd and subsequently entered a decree dismissing the 
libel. From such decree this appeal was taken. But pending such ap- 
peal, and at the hearing in this court, the whole situation was changed 
by two facts: First, the existence of war between the United States 
and the Impérial Government of Germany; and, second, the libeled 
ship, the Kaiser Wilhelm II, was taken over by the United States gov- 
ernment by the order in the margin."- 

1 Executive Order. 

Whereas, the followiriR Joint Résolution adopted by Congress was approved 
by the Président May 12, 1917: 

"Joint Resolution authorizing the Président to take over for the United 
States the possession and title of any vessel withln its jurlsdiction, which 
at the time of coming therein was owned in whole or in part by any cor- 
poration, citizen, or subject of any nation with which the United States may 
be at war, or was under register of any such nation, and for other purposes: 

"Resolved by the Senate and House of Représentatives of the United States 
of America in Oongress assembled, that the Président be, and he is hereby 
authorized to take over to the United States the immédiate possession and 
title of any vessel within the jurisdiction thereof, including the Canal Zone 
and ail territories and insular possessions of the United States except the 
American Virgin Islands, which at the time of coming into such jurisdiction 
was owned In whole or in part by any corporation, citizen, or subject of any 
nation with which the United States may be at war when such vessel shali 
be taken, or was flying the flag of or was under register of any such nation 
or any political subdivision or municipallty thereof; and, through the 
United States Shipplng Board, or any department or agency of the govern- 
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[1-3] This being an appeal in admiralty, this court bas authority to 
consider the case de novo. Irvine v. Plesper, 122 U. S. 256, 7 Sup. Ct. 
1177, 30 L. Ed. 1175. And, of course, it will also take judicial notice 
of the change of situation noted above. That the court below had ju- 
risdiction of the subject-matter and of the parties, if it saw fit to ex- 
ercise it, is assumed and the question before that court was therefore 
as to the propriety of exercising such jurisdiction. Manifestly, the 
exercise of jurisdiction by the courts of a neutral nation between citi- 
zens of belligerent powers is a dehcate one, and in this case vvhatever 
course was follovved there would be reasonable complaint by the un- 
successful litigant. For, while the German citizen could assert the en- 
forcement of the claim compelled it to pay a debt its government had 
forbidden it to pay, the British citizen could with equal weight com- 
plain that the German vessel had sought protection in an American 
port, it was enabled to do so through the very repairs the libelant made, 
the libelant had a lien for such helpf ul repairs on such vessel, that such 
lien might be lost if the cause v/ere dismissed, and that it would be an 
unneutral act if it were turned out of court. Bearing in mind the fur- 
ther fact that the Kaiser Wilhelm? II, even if this case were dismissed, 
could not hâve gone to sea for fear of capture, and that rétention of 
jurisdiction in no way hindered, and dismissal of the libel in no way 
furthered, the use of the vessel by its German owners, we are of opin- 
ion the court below should not hâve dismissed the libel and that its 
decree should be reversed. 

Moreover, the two facts which hâve come to pass meanwhile, viz. 
the war with Germany and the taking over of the vessel by the United 
States government, give further support to this conclusion, for the ac- 
tion of the government, in taking over the libeled vessel, changed the 
practical efïects of the decree prayed for, when the libel was filed, in 
that such decree is not now enforced against a German citizen, or its 

ment, to operate, lease, charter, and equip such vessel in any service of tlJe 
United States, or in any commerce, foreigu or coastwise. 

"Sec. 2. That the Secj-etary of the Navy be, and he is hereby, authorized and 
directed to appoint, subject to the approval of the l'resident, a board of sur- 
vey, wliose duty it sliall be to ascertain the actual value of the vessel, its 
equipment, appurtenances, and ail property contained therein, at the time of 
its taking, and to make a vvritten report of their findings to the Secretary of 
the Navy, who shall préserve such report with the records of his department. 
Thèse findings shall be considered as comijetent évidence in ail proceedings 
on any claim for compensation." 

And whereas, the following vessels were, at the time of coming into the ju- 
risdiction of the United States, owned in whole or in part by a corporation, 
citizen or subject of the empire of Germany, a nation with which the United 
States is now at war, or were flying the flag of or under the register of the 
Empire of Germany, or of a political subdivision or municipality thereof: 
The Kaiser Wilhelm II [and eighty-seven other named vessels]. 

It is therefore ordered that through the United States Shipping Board 
there he. taken over to the United States the possession and title of the afore- 
mentioned vessels. The United States Shipping Board is further hereby au- 
thorized to repalr, equip, and man the said vessels ; to operate, lease, or char- 
ter the same in any service of the United States, or in any commerce, foreign 
or coastwise ; and to do and perforai any and ail things that may be neces- 
sary to accomplish the purposes of the Joint Resolution above set forth. 
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property, but in substance and effect would be, if a deuej were finally 
entered as hereafter noted, against a vessel held by the United States. 
This vessel now taken by the government as noted, may hereafter be 
îost, burned, or destroyed and if the hen be not finally enforced against 
her in this proceeding, or the hold of the court upon her be surrender- 
ed, it is manifest that the North German L,loyd might, after the war 
was ended, still remain liable to the libelant for the repairs on the ship, 
no matter what became of her. The practical efïect, therefore, of our 
dismissing this libel, might eventually work a hardship to the North 
German Lloyd. So, also, the changed situation makes the British libel- 
ant's nation and our own allies in this war, and it might well be regard- 
ed as a well-nigh hostile act on the part of the United States District 
Court to refuse to exercise its jurisdiction in behalf of a British citi- 
zen. It is manifest the ship cannot now be retumed to the German 
subject, just as it could not hâve been really returned to such owner 
for use at any time since the libel was fileâ. Therefore there is no 
practical reason why jurisdiction should be declined on the ground that 
rétention was an unneutral act, when we were at peace with Germany, 
or is now an unjust act toward the citizen of a country with which we 
are at war. The fact that the ship bas now been taken from the pos- 
session of the court by the government would not prevent the court 
from hereafter adjudicating the several rights of the parties litigant if 
possession of the ship should later be restored, or if the government 
saw fit hereafter and of its own accord to pay into court such amount 
as would satisfy this lien. It is apparent, therefore, that no harm can 
be done to the two litigants or to the government by the lower court 
retaining jurisdiction of the libel for the présent. If, as is no doubt 
the case, the counsel for the German claimant cannot at this time prop- 
€rly procure proofs and présent his client's case, the court can, and no 
doubt will, delay action until this can be done. On the other hand, 
rétention of jurisdiction may afford a tribunal for hereafter deciding 
questions which might possibly arise growing ont of the seizure of this 
and other vessels by the government, if the government should désire 
an adjudication by a court of last resort. 

This case is exceptional in its situation, and calls for the exercise of 
that range of discrétion which the broad powers of a court of ad- 
miralty enable it to exercise. Such broad powers and range of discré- 
tion are, in our judgment, fittingly exercised by an order which will 
make due provision for, first, giving the German citizen and belligerent 
an opportunity to litigate his rights if relations with his country are 
hereafter resumed ; second providing for adjudging, if the government 
hereafter so desires, its rights and liabilities, if any, in taking over 
libeled property of the German subject; third, adjudging hereafter 
what effect the taking of this ship by the government had on the claim 
of the British lienor, and the further obligation of the German vessel 
owner as between themselves. 

[4] In following this course, and protecting the unprotected rights 
of an absent German citizen while this country is at war with the Im- 
périal Government of its country, we are impelled by three all-sufificient 
reasons: First, the mnate sensé of fairness, decency, and justice, 
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which respects the rights of an enemy ; second, the broad principles of 
international intercourse, which leads courts and nations that believe in 
international rights, to be the more careful to observe them toward 
belligerents ; and lastly, because the awarding to this German citizen, 
with whom our country is at war, the careful préservation until times 
of peace of its rights is in line with those high ideals of Anglo-Saxon 
justice which led the British courts years ago, in Re Boussmaker, 13 
Vesey, 71, decided in 1806, to allow the claim of an alien enemy to be 
proved in time of war and the dividends held by the British court until 
peace. Indeed, the fact that our country is now at war with Germany 
is ail the more reason why this court should most scrupulously award 
to this German citizen those international and équitable rights which 
no fair-minded people ever deny even to their enemies in times of war. 
We are therefore of opinion the decree of the court below should be 
reversed, the libel reinstated, with leave to the court and parties to 
take further steps and proceedings in the case as are not at variance 
with the views above indicated, and that a certified copy of this opinion 
be furnished by the clerk to the State Department and the Department 
of Justice of the United States. 
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GABDNER v. GEORGE F. HILLS CO. 

(Circuit Court of Appeals, Third Circuit. December 27, 1917.) 

.No. 2316. 

1. BANKKrTTCY <S=32C — SET-OFF and COUNTEBCLAIM — ^DUTIKS — Adjustment. 

Wliere the dealings between claimant and bankrupt resulted In mutual 
debts, tlie crédits did not automatically adjust themselves, so as to effect 
a set-off. 

2. Bankbtjptcy <S=»326 — Set-Off and Counterclaim — Duties — ^Adjustment. 

Wbere the bankrupt had indorsed to third parties for value ail the 
notes of the claimant prior to its bankruptcy, the bankrupt's rights un- 
der the notes had beconie contingent and unliquidated, and could not 
be used as basis for set-ofl: against clalms of claimant. 

3. Bankbuptct <@=326 — Set-Off and Couktkbclaim — Composition — Effect. 

The H. Co. held notes of a paper company, and the paper company 
held notes of the H. Co., which it negotlated to third parties, secured by 
Its own bonds. The paper company was adjudlcated a bankrupt, and 
thereafter the H. Co. was also adjudlcated a bankrupt. It oflfered a 
composition, which was confirmed, and third parties, holding Its notes 
negotlated by the paper company, received the composition payment. 
Tliey then proved the balance of the debt against the paper company, 
and to protect its bonds the balance was paid. The H. Co. filed claims 
on the notes of the paper company, and the latter sought to set ofC such 
notes of the H. Co. Bankr. Act July 1, 1898, c. 541, § 14c, 30 Stat. 550 
(Comp. St. 1916, § 9598), provides that the confirmation of a composition 
shall discharge the bankrupt from bis debts, other than those agreed to 
be paid by the terms of the composition and those not aflCected by its 
charge ; section 68a (Comp. St. 1916, § 9652) déclares that, in ail cases 
of mutual debts or mutual crédits between the estate of a bankrupt and 
a creditor, the account shall be stated, and one debt shall be set off 

®=3For other cases see same topie & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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against the other, and the balance only shail be allowed or paid; while 
section 68b déclares that a set-off and counterelaim shall not be allowed 
in favor of any debtor of a bankrupt whicli is not provable agaiust the 
estate. UclA tliat, despite the fact that the paper Company might, under 
section 57i (Comp. St. 3916, § 9641), hâve had the rlght to prove the notes, 
had the holders failed to exercise thelr prlmary right, the notes, havlng 
once l)eeti proved and having participated in the composition settlement, 
coiild not be allowed against the II, Co., and were not avallable as a 
set-off. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; J. Warren Davis, Judge. 

In the matter of the bankruptcy of the American Paper Company. 
Waher P. Gardner, trustée, appeals from an order (243 Fed. 753) dis- 
allowing a set-off against claim of the George F. Hills Company. Af- 
firmed. 

McDermott & Enright, of Jersey City, N. J. (James D. Carpenter, 
Jr., of Jersey City, N. J., of counsel), for appeUant. 

Philip Carpenter and Frank P. Ufford, both of New York City, for 
appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPtiERSON, Circuit Judge. The trustée in bankruptcy of the 
American Paper Company has appealed from an order disallowing a 
claim set up by him against a claim by the George F. Plills Company 
that was filed and allowed against the Paper Company. The f acts are 
as f ollows : 

[1,2] The bankrupt was adjudicated in July, 1914. As a resuit 
of its business dealings with the Hills Company, the Paper Company 
then owed the Hills Company $16,713.74 on promissory notes given 
for value, and the Hills Company owed the Paper Company $18,654.76 
on similar notes. If, therefore, at that time thèse mutual debts could 
hâve been. set off, the Hills Company would bave had no balance in 
its favor. But no such adjustment could be made: (1) Because the 
Hills Company did not présent its claim until the year had almost 
expired, and the crédits did not adjust themselves automatically (Cum- 
berland Glass Co. v. De Witt, 237 U. S. 456, 457, 35 Sup. Ct. 636, 
59 L. Ed. 1042) ; and (2) because the Paper Company before its bank- 
ruptcy had indorsed to third parties for value ail the notes made by 
the Hills Company, at the same time securing the indorsees by pledg- 
ing its own bonds as collatéral security. The notes made by the Hills 
Company had therefore passed into the hands of bona fide holders, 
and the claims of the Paper Company on thèse notes had become con- 
tingent and unliquidated. The next relevant event was the filing of 
an involuntary pétition against the Hills Company in the spring of 
1915, but this was not followed by an adjudication, for the Hills Com- 
pany ofifered, and its creditors accepted, a composition of 20 per cent. 
The composition was confirmed and the money was paid in the latter 
part of June, and among the creditors that received the 20 per cent, 
were the holders of the notes referred to that had been indorsed by 
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the Paper Company and secured by that company's bonds. The trus- 
tée of the Paper Company knew of the composition; he filed a claim 
against the Hills Company on a book account for about $700 and re- 
ceived his percentage thereon. 

[3] After the composition had been carried ont, and on the last day 
for filing claims against the Paper Company, the holders of the Hills 
Company's notes already mentioned, having received ail they could 
collect from the Hills Company, filed their claims against the Paper 
Company as indorser of the notes and pledgor of the bonds; and, as 
the bonds were a valuable security, the trustée afterwards paid the 
remaining 80 per cent, and took up the notes. On the same date, when 
the holders of the notes made by the Hills Company filed their claims 
against the Paper Company as indorser, the Hills Company presented 
its claim against the Paper Company, based upon that company's notes 
for $16,713.74, vvhich the Hills Company had retained, but had not 
yet proved. On that date the Paper Company had not yet made good 
its indorsement and its pledge, but after this had been donc, and after 
the notes made by the Hills Company and indorsed by the Paper Com- 
pany had come into the trustee's hands, he petitioned the référée to 
permit him to set off the 80 per cent, paid thereon. The resuit of such 
permission would hâve been to defeat the claim made on behalf of the 
Hills Company, but the référée and the District Court (243 Fed. 753) 
refused the set-ofi: and allowed the claim. 

It seems clear that while the composition was pending the Paper 
Company had no provable claim against the Hills Company. The 
notes made by the Hills Company were then the property of third per- 
sons, who alone had the primary right to prove the debt. It is true 
that, if they had failed to exercise the right, the Paper Company might 
hâve exercised it (section 57, cl. "i"); but this contingency did not 
happen, the indorsees did prove the notes against the Hills Company, 
and were paid 20 per cent, thereon. What effect did the confirmation 
of the composition hâve upon this debt? At that time section 14, cl. 
"c," read as foUows : 

"The confirmation of a composition shall diseliarge the banlcrupt from his 
debts, other tlian those aj^reed "to be paid by the terms of the composition and 
those not alfeeted. 'by a discharge." 

As applied to the case before us, this clause means that the Hills 
Company was discharged from the remaining 80 per cent., for this 
proportion of the debt was not "agreed to be paid by the terms of the 
composition." The cases are not completely in harmony concerning 
the effect of a composition on the bankrupt's debts. It bas been held 
to be an accord and satisfaction, and to discharge the original cause of 
action, so that a new promise to pay made after the composition would 
be without considération and would not furnish a cause of action. 
Taylor v. Skiles, 113 Tenu. 294, 81 S. W. 1258. But, even if the effect 
of a composition be no greater than the effect of an ordinary discharge 
in bankruptcy, it either extinguishes the légal liability (without touch- 
ing the moral liability), or is a bar to the remedy, and in either event 
the bankrupt can no longer be compelled to pay. 53 L,. R. A. 362. 
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When, therefore, the indorsees tumed to the Paper Company, they 
were no longer attempting to enforce the contract of the Hills Com- 
pany, the maker of the notes, but a différent contract, namely, the 
Paper Company's undertaking made with the indorsees alone, to which 
the Hills Company was not a party. It is true that, if the composition 
had not intervened, the Hills Company would hâve been equitably af- 
fected by the indorsees' enforcement of their contract with the Paper 
Company ; for, of course, the Hills Company continued to be primarily 
bound to pay its own notes, and if the Paper Company, a mère in- 
dorser, had been compelled to discharge this secondary obligation, it 
would bave succeeded to the holders' rights against the maker. But 
the situation had been vitally changed by the bankruptcy of the Hills 
Company and the subséquent composition ; the holders' rights against 
the maker could not be further enforced, and there was nothing of 
value to which the Paper Company could succeed. 

This conclusion may not be in accord with the literal meaning of 
section 68, cl. "a," if that section alone be considered: 

"In ail cases of juutual debts or inutnal crédits between tlio estate lof a 
bankrupt and a creditor, tlie aceount shall be stated and one debt sball be set 
off asalnst the other, and the balance only shall be allowed or pald." 

But we think the clause should be read in connection with section 
14c, already quoted, and should be regarded as modified thereby. If, 
before a debt due by a bankrupt can be set off by the créditer, it has 
been discharged by a composition or in the ordinary manner, it ceases 
to be available for that purpose ; and this position is strengthened by 
the language of clause "b" of section 68, which provides : 

"A set-ofï or counterdaini shall not be allowed in favor of any debtor of a 
bankrupt which (1) is not provable against the estate." 

To apply this clause to the présent case: A set-off in favor of the 
Paper Company, which was a créditer and also a debtor of the Hills 
Company, could not be allowed unless the set-off was provable against 
the latter com]3any ; and such provability we think could no longer be 
successfully maintained. 

We bave examined the cases relied on by the trustée — Morgan v. 
Wordcll, 178 Mass. 350, 59 N. E. 1037, 55 L. R. A. 33, Railway Co. v. 
Graham (C. C. A. 4) 145 Fed. 809, 76 C. C. A. 385, and Cumberland, 
etc., Co. V. De Witt, 237 U. S. 447, 35 Sup. Ct. 636, 59 L. Ed. 1042— 
but we think ncne of them présents or décides the point now before us. 

The order of the District Court is affirmed. 
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SALYEE V. CONSOLIDATION COAL CO. 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1918.) 

No. 3076. 

1. Death <S=>37 — Limitation of Actions— Runninq of Stattjte. 

Tlie limitation of one year prescrlbed by Ky. St. § 6, for injuries to the 
person, applies to an action for wrongful deatli. 

2. Coukts ©=366(13) — Précédents— Fi:DEBAL Courts. 

Décisions of the state court, construing local statutes of limitation and 
wltli respect to administration, are blnding on tbe fédéral court. 

3. Courts <5=>347 — Amendments— Construction. 

Wliere a cause beguu in state court is removed to tlie fédéral court, the 
State décisions as to local statutes are binding; but tbe question as to 
amendments of tbe pleadings pursuaut to Rev. St. § 954 (Couip. St. 1916, 
§ 1591), relating to tbe curlug of defects in forms, is oue solely for tbe 
décision of the fédérai tribunal. 

4. Limitation or Actions <S=5l21(l)— Appointment of Administratrix — Void 

Appointmbnt. 

Ky. St. § 3845, déclares that a marrled woman shall not be appolnted 
executor or adminlstrator, and that the marriage of a woman acting as 
such shall avoid the trust, and lier liusband shall not act as such in the 
right of the wlfe. A marrled woman, the sole benefielary of the estate 
of her deceased son, was appolnted administratrix by the Kentucky coun- 
ty court, and Instituted in the Kentucky state court an action for bis 
wrongful death, whlch by détendant was removed to the fédéral court. 
More than a year after the death, the married womau went before the 
eounty court and resigned, and a succéssor was appolnted. ïbereafter, 
on pétition of the married woman for substitution of her succéssor as 
plaintifC, the action was dismissed on the theory that the original ap- 
pointment was yoid, and so no action was brought withln the one-year 
perlod allowed by Ky. St. § 6, for the institution of such action. HeM, 
that as the attack on the appointment must he deemed in a sensé collat- 
éral, and as tbe probate court mlght hâve found that the married woman 
was a feme sole, her appointment raust. In vlew of Ky. St. § 3848, declar- 
Ing that, where an order of administration Is set aside or letters of ad- 
ministration revoked, ail prevlous sales of Personal estate, made lawfully 
by the adminlstrator, and with good faith on the part of the purchaser, 
shall be valid, be deemed voldable only, so that the institution of the suit 
in her name was sufficlent to toU the statute of limitations; this conclu- 
sion being upheld by Kentucky décisions construing other statutes applica- 
ble to admini.stration. 

5. Parties <S=359(3)^Amendments — Parties Plaintiff. 

In such case, as the action at ail events was for the beneflt of the mar- 
ried woman only, an amendment should bave been allowed wbereby her 
duly appolnted succéssor could be substituted as plaintiff. 

In Error to the District Court o£ the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Action by Carrie Salyer, administratrix of Raleigh Reed, against 
the Consolidation Coal Company, begun in state court and removed to 
the fédéral court. There was a judgment of dismissal, and the succeed- 
ing adminlstrator brings error, although the writ appears to hâve been 
sued out in the name of the original plaintiff. Reversed and remanded, 
with directions. 

<®=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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E. J. Picklesimer and Roscoe Vanover, both of Pikeville, Ky., for 
■plaintiff in error. 

Edward C. O'Rear, of Frankfort, Ky. (Allie W. Young, of More- 
head, Ky., of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Reed was kiUed July 3, 1915, as the 
resuit of an injury he received while working in the coal mine of the 
Consolidation Company. He was without widow, child, or father, and 
liis mother was appointed administratrix by the appropriate court of 
probate (the county court) on August 3, 1915. As administratrix, she 
brought, in a state court, this action to recover the damages for his 
death, alleging négligence by the company. The défendant removed 
the case to the court below. Plaintiff was a married woman when ap- 
pointed. Section 3845 of the Kentucky Statutes provides : 

"A married woman shall not be appointée! exécuter or administrator. The 
marriage of a woman acting as sucli sliall avoid tlie trust, and her husband 
shall not act as such in right of the wife." 

After a demurrer had been interposed and overruled, the défendant, 
on December 8, 1916, answered and allcged that, because plaintiff had 
been and was a married woman, her appointment as administratrix was 
void, and that she had no capacity to bring or maintain this suit. There- 
upon she went before the county court and resigned, and that court, on 
January 11, 1917, appointed E. J. Picklesimer as administrator. In 
April, 1917, she filed a pétition in the court below showing that she 
had always been the sole beneficiary under the estate of her son, and 
that Picklesimer had succeeded her as administrator as above, and 
praying that he be permitted to prosecute this suit as such administra- 
tor. At the same time, Picklesimer filed an intervening pétition al- 
leging the same facts and asking that he be permitted to prosecute 
and carry on this suit in his name as administrator and for the benefit 
of the mother, Mrs. Salyer, sole beneficiary of the estate. Upon thèse 
pétitions, the court ruled that the appointment of the mother as admin- 
istratrix was void, that she had no right to begin the suit, that there 
was nothing to amend, and that the statute of limitations prevented any 
action équivalent to the beginning of a new suit. Accordingly the suit 
was finally dismissed, and this proceeding in error was brought. 

[1-3] The only applicable statute of limitations is section 2516 of 
the Kentucky Statutes, which provides that actions for injuries to the 
person shall be brought within one year after the cause of action ac- 
crues. The action for death, given by section 6 of the Kentucky Stat- 
utes, might not necessarily be thought an action "for injury to the per- 
son" ; but the one-year limitation has been held to apply thereto. Car- 
den v. Railroad, 101 Ky. 113, 39 S. W. 1027. The court below felt 
bound to, and did, follow the décision of the Kentucky Court of Appeals 
in Fentzka's Adm'r v. Warwick Co., 162 Ky. 580, 172 S. W. 1060. 
In that case it appeared that, within three months after the death, the 
relative first entitled to administration had renounced and asked that 
the estate be "ref erred to" the public administrator ; and this was done. 
The public administrator, thus prematurely appointed, brought suit on 
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account of his decedent's death. Later, and more than one year after 
the death, the prématuré character of tins appointiiient was observed, 
and a second appointment or order of référence to the same public ad- 
ministrator was made. He thereupon asked leave to be substituted, in 
his spécial capacity under his second appointment, in the pending suit 
in which he had declared under his first appointment. The court re- 
fused this permission, in an opinion which concludes that the first ap- 
pointment was without lawful authority and was void, and therefrom 
seems to draw two inferences: First, that there could be no amend- 
ment because the first action was a nullity and there was nothing to 
amend ; and, second, that since no action by the rightf ul administrator 
had been commenced within the year, ail right of action was barred. 
Clearly, in so far as the décision in the Fentzka Case adjudged the con- 
struction and efïect of the statute f orbidding a married woman to be an 
administrator and of the statute of limitations, it is binding upon the 
fédéral courts ; and it is equally clear that, in so far as the case déter- 
mines the question of the right to amend the pleadings in a pending ac- 
tion, it does not afïect the fédéral courts, which must construe and apply 
for themselves the fédéral statute of amendments. R. S. § 954 (U. S. 
Comp. St. § 1591). Truckee Co. v. Benner (C. C. A. 9) 211 Fed. 79, 81, 
127 C. C. A. 503. See also cases cited at page 3184, note 17, U. S. 
Comp. St. of 1916. 

[4] If we assume that the Fentzka Case should be considered as in- 
terpreting the Kentucky statute of limitations to the effect that a suit 
commenced by an administrator whose appointment is void is no suit 
at ail, and that, in order to prevent the bar of the statute, a suit must be 
commenced M'ithin the year by an administrator whose appointment is 
not void, and if, therefore, we assume that the fédéral courts are bound 
by this décision as the law of the state on that point, the question re- 
mains, "Was the appointment of the plaintifï as administrator void, or 
did it give her at least color of title to the office?" This question has 
not been expressly decided in Kentucky, but a review of the décisions 
in the state indicates to us quite clearly what must be considered the 
Kentucky rule. In such an examination, we must bear in mind that 
the word "void" is often loosely used, and perhaps no court is exempt 
f rom just criticism in this particular ; and it follows that, in cases where 
the précise distinction between "void" and "voidable" is not controlling, 
the use of the broader word does not end inquiry as to the force of the 
distinction. 

The statute says that a married woman shall not be appointed execu- 
tor; it does not say that the appointment, if made, shall be void. This 
inf erence is thought to be supported by référence to the other part of 
the same section, which déclares that the marriage of a woman ad- 
ministrator "shall avoid the trust." The latter clause is construed, so 
far as we find, in only two cases : Young v. Duhme, 4 Metc. (Ky.) 239, 
and Tribble's Éx'rs v. Broadus, 23 S. W. 349. In the first of thèse cases, 
it appeared that administration had been granted to the widow of the 
deceased, that after three years she had married, and that she had com- 
pleted the settlement of the estate according to accounts approved by 
the appointing court. Whether this was bef ore or after her marriage 
does not appear. Four years after her marriage, a creditor of the de- 
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ceased brought suit against the administratrix for the purpose of estab- 
lishing a disputed demand. The court held that this suit could not be 
maintained, and said that by defendant's marriage she had ceased to be 
so the Personal représentative of the deceased that suit against her 
could be effective to adjudicate the demand. This is plainly far short of 
holding that she had become an entire stranger to the estate and did not 
represent it to any extent or for any purpose. In the second case, af ter 
the marriage of the executrix, an action was brought by the heirs to 
détermine her right to continue as executrix. The only question in- 
volved was whether her povvers under the will were those of an execu- 
trix or those of a trustée. The broader question of whether her office 
became by her marriage utterly vacant was not considered.^ This 
question might be presented in many aspects ; for example, if she con- 
tinued with the consent of everybody to act as executor and misappro- 
priated the assets, would the sureties on her officiai bond escape liability 
because her act had been that of a stranger to the estate? It is enough 
to say that the Kentucky Court of Appeals has never announced any 
such extrême rule. 

The appointment of administrators in the usual case is governed by 
sections 3896 and 3897, which, so far as now pertinent, are given in the 
margin.^ It is the plain effect of thèse sections that, until the end of 
the second county court, the next of kin who désire administration are 
absolutely entitled thereto, and in their order as distributees, and that 
until the expiration of this time, the court has no right to appoint any 
one else. It is not apparent why the lack of power to appomt a credi- 
tor or a stranger, until after the second county court, is not as com- 
plète as the lack of power to refer to a public administrator before the 
end of the three months, or why the time prohibition against such ap- 
pointment of a creditor is not as imperative as the personal prohibition 
against the appointment of a married woman. However, it is clearly 
established that an appointment which, under thèse sections is forbidden 
because prématuré, is not void but is only erroneous. The question first 
arose in Buckner's Adm'rs v. Railroad, 120 Ky. 600, 87 S. W. 777. 
The widow, who claimed to be next of kin, was appointed administra- 
trix. It afterwards developed that there was a surviving child who de- 
manded administration, and was eventually adjudged entitled. In the 
meantime, the widow had brought suit against the railroad and the 
trial court had dismissed the case because her appointment, as admin- 
istratrix, was void. The Court of Appeals reversed this action, held 
that the appointment was only voidable, and directed that the case 

1 It would seem that a proeeeding to remore sliould be brought under sec- 
tion ;5846, just as niuch as upon the happening of the dlsabilities there men- 
tioned. 

2 Sec. 3806. — Precedence in Right of Administration. The court having ju- 
risdiction shall grant adnnni.stration to the relations of the deceased who ap- 
ply for the same, preferring the surviving husband or wlfe, and then such 
others as are next entitled to distribution, or one or more of them whom the 
court shall judge will best manage the estate. 

Sec. 3897. — Court may Appoint Other Pci-son. * * * If no such person 
shall aiijily for administration at the second county court from the death of 
an intestate the court may grant administration to a creditor, or to any oth- 
er persou, in the discrétion of the court. 
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should proceed in the name of the new administrator. The opinion 
does net deny that the probate court had no right to appoint the widow 
until after the second county court if there was in fact a child entitled 
to qualify, but goes upon the theory that the existence of the child was 
an issuable fact which the probate court had the right to détermine, and 
that, since that court had appointed the widow, there was an imphed 
finding that there was no child. Just as much in the case at bar, was 
there an implied finding that the mother was not a married woman; 
and this was a finding which the court had the power to make. If it was 
an erroneous finding, the statutes provided a remedy. 

In Young's Adm'r v. Railroad, 121 Ky. 483, 89 S. W. 475, an ad- 
ministrator had been appointed without waiting the statutory time for 
application by those first entitled to appointment ; but, when it later ap- 
peared that in truth there were no persons who had the prior right, it 
was decided that the appointment was not only not void but was valid. 
This doctrine has been reaffirmed in Spayed's Adm'r v. Brown, 102 
S. W. 823 ; Cunningham v. Clay's Adm'r, 132 Ky. 129, 116 S. W. 299; 
McFarland's Adm'r v. Railroad, 130 Ky. 172, 113 S. W. 82; Phillips 
V. Hundley, 135 Ky. 269, 275, 122 S. W. 147; and Jackson's Adm'r v. 
Asher Co., 153 Ky. 547, 156 S. W. 136. And see cases from many 
States, cited in note 6, p. 78, 1 1 R. C. L. 

Since the doctrine of thèse cases, which apparently would make Mrs. 
Salyer's appointment operative at least until it was in some manner at- 
taciced, is said to be opposed to the rule stated in the Fentzka Case, the 
history and limitations of the latter rule should be ascertained. The 
supporting décisions rest upon Underwood v. Underwood's Adm'r, 111 
Ky. 966, 65 S. W. 130, in which the court considers section 3905,^ and 
seems to hold that a référence to the public administrator before the 
three months hâve expired, and before the end of the time within which 
creditors hâve a right to demand administration, is utterly void. The 
attack upon the appointment was direct, and there was no necessity for 
holding the appointment void rather than voidable ; but the dissenting 
opinion of Judge Hobson makes it clear that the majority intended to 
décide just that, and the décision must be accepted as of that scope. 
In PasHck v. Shay, 148 Ky. 642, 147 S. W. 369, the same statute was 
involved, but with référence to the public guardian. It was contended 
that the order was void because it did not recite (nor did it appear) that 
there was no testamentary guardian and that no one else than the 
public administrator would qualify as guardian. In a unanimous opin- 
ion, it was held that the court of probate was, with référence to the 
appointment of administrators and guardians, a court of gênerai juris- 

3 Sec. 3905. — When Estafe of Décèdent to be Pïacect in Hands of — Appoint- 
m,ent as Quardian. ïhe several county courts of this comnionwealth, in which 
there is a public administrator and guardian, shall conflde to him the admin- 
istration of the estate of deceased persons in ail cases in which, by law, the 
jurisdiction to grant letters testamentary or administration applies, if it shall 
appear, after the expiration of three months from the death of the décèdent, 
that no one will qualify as exécuter or apply for administration; and shall 
also côbfide to said public administrator and guardian the care and control 
of the persons and estâtes of ail minors, in case it shall appear that sueh. 
minor hath no testamentary guardian, and no one will apply for or serve as 
euch by the appointment of the court. 
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diction, and that if an attack is made upon an order of appointaient, it 
must be affirmatively shown that the jurisdiction did not exist, and that 
the appointment in question, in spite of the fact that the preliminary 
conditions were not shown to exist, was not void, but was valid until 
attacked; and a sale of the infant's property that depended upon 
service of process upon the public guardian so appointed was affirmed. 
This décision does not mention the opinion in the Underwood Case, 
but it seems to be an adoption of the principles of Judge Hobson's dis- 
senting opinion. 

Each one of the several cases above cited, which holds the appoint- 
ment under section 3897 only voidr.ble, discussed and distinguished the 
Underwood Case. The efforts to distinguish seem to come, in the end, 
to the fact that the Underwood Case is under section 3905 and the 
others are under section 3897. It is enough to say that the Kentucky 
Court of Appeals has consistently refused to extend the rule of the 
Underwood Case to any other facts than the précise ones there in- 
volved. Certainly, the distinction between the Underwood Case and the 
Paslick Case (also under section 3905), and seemingly the only possible 
distinction from the cases under section 3897, lies in the différence be- 
tween def ects in power appearing on the face of the record and those 
not so appearing. Nothing can precipitate the coming of a time which 
the statute has fixed by a calendar measure ; but it always may be that 
the nonexistence of every prior claimant was made to appear. Upon 
this criterion, and because nothing appeared of record showing her dis- 
qualification, the appointment of Mrs. Salyer would not be void. 

Our conclusions are — and we need go no further — that under the 
Kentucky statutes, Mrs. Salyer's appointment ought to be deemed of 
enough force and effect so that an action begun by her saved the case 
from the statute of limitations, and that we find no settled rule in 
Kentucky constraining us to the contrary resuit. 

Another Kentucky statute confirms this conclusion, although this 
other statute has not been thought applicable — or, at least, has not re- 
ceived attention — in cases under section 3905. It is section 3848, given 
in the margin.* It is discussed in McFarland's Adm'r v. Railroad, 
supra, and clearly makes valid and effectuai the beginning of this suit 
by Mrs. Salyer, if her appointment can be considered as not utterly 
void. 

[5] When we reach the question of the right to amend by substi- 
tuting Mrs. Salyer's successor in her place, we think this case is within 
the principle of Mo., Kan. & Tex. Ry. v. Wulf, 226 U. S. 570, 33 
Sup. Ct. 135, 57 L. Ed. 355, Ann. Cas. 1914B, 134. In reaching this 
conclusion, we pass by, without deciding its effect, the fact that Mrs. 

* Sec. S848.—Acts Whilst Exercismg Trust Valid — Sale of Lanâ Fcnding 
Prodate of Will. Wliere an order of administration is set aside or letters of 
administration revolied, or wliere any exccutor or adminls'trator shall be re- 
moved, or tlie will under wliicli he acted sliall be deeiared invalid, ail previous 
sales of Personal estate, made lawfuUy by the executor or administrator, and 
with good faith on the part of the purchaser, and ail other lawful acts done 
by such executor or administrator shall remain valid and effectuai. But, 
pending an action or procédure to set aside or re.iect the will, there shall be 
no power to sell the land of the deceased, except under a judgment of court. 
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Salyer was tlie beneficiary of the action, and that if she had declared as 
beneficiary, instead of as administratrix, the situation would hâve been 
more nearly identical with the Wulf Case. In the latter case, it was 
considered that the beneficiary, claiming in her own right, had com- 
menced an action under the fédéral Employers' Liability Act. It had 
been decided that the right of action did not vest in the beneficiary, but 
in the personal représentative. After the statute of limitations had run, 
the plaintifif beneficiary procured appointment as personal représenta- 
tive, and thereupon was permitted to amend or to substitute plaintiflfs 
— whichever it may be caîled — so as to transform the action into one 
prosecuted by the représentative. We see no material distinction be- 
tween that case and this in that there was hère a différence in personal 
identity between the original plaintifif and the one admitted in substitu- 
tion. It is the unquestioned practice to permit revivor in the name of a 
successor in office. We must interpret the Wulf Case as holding that 
the cause of action was that which arose under the statute, and that 
where plainly a suit has been commenced upon that cause of action, it 
is within the statute of amendments to substitute the right party plain- 
tiff in the place of the wrong one. 

Attention is drawn to the prosecution of this writ of error in the 
name of Mrs. Salyer, the administratrix who is out of office. We think 
it sufficiently appeared that the writ is in fact prosecuted by the suc- 
cessor administrator. 

The judgment must be reversed, and the case remanded for further 
proceedings in accordance with this opinion. 



ERIE R. CO. V, niLT et aL 

(Circuit Court of Appeals, Third «rcult January 6, 1918.) 

No. 2308. 

1. Négligence <S=»136(19) — Injtjeies to Ciiild — Jubt Question. 

In an action for injuries recelved by a sinall boy, hurt when a car 
around which he was playing was moved witbout warning, the question 
of the négligence of the railroad company's servants held, under the évi- 
dence, for the jury. 

2. Négligence <S=3l36(29) — Conteibtjtobï Négligence or Child — Juut Ques- 

tion. 

Despite 3 Comp. St. N. J. 1910, p. 4245, | 55, declaring that it shall not 
be lawful for any person other than those connected with or employed 
upon a railroad to walk along the tracks of any railroad, except when 
the same shall be laid npon a publie highway, and that, if any person 
shall be injured by any railroad car while walking, standing, etc., upon 
any railroad, he shall be deemed to hâve contributed to his injury, the 
question whether a small boy seven years of âge was guilty of contribu- 
tory négligence in playing around and partly under box cars, so that he 
was injured when they were suddenly moved, held, under the évidence, 
for the jury. 

In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

®=3Foi other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexe* 
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Action by Edwin J. Hilt, Jr., and anotlier, agaiiist the Erie Railroad 
Company. There was a judgment for plaintift's, and défendant brings 
error. Affirmed. 

Collins & Corbin, of Jersey City, N. J. (George S. Hobart, of Jersey 
City, N. J., of counsel), for plaintiff in error. 

Samuel Greenstone, of Jersey City, N. J. (Edwin F. Smith, of Jer- 
sey City, X. J., of counsel), for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. A branch of the defendant's railroad 
Tuns through the tovvn of Garficld, N. J. On April 6, 1916, Edwin J. 
Hilt, Jr., one of the plaintiffs, a boy less than seven years old, was run 
over and severely hurt on a switch track or siding near the station, 
and this suit is brought by his father and himself to recover damages 
for the injury. 

At the place of the accident, there are two main tracks and a siding ; 
trains run toward Jersey City on the east-bound track, and south of 
this track is the siding, which runs westward to the station and is used 
for the receipt and delivery of freight. On the day in question, nine 
cars stood on the siding — first, five empty cars near its junction with 
the east-bound track ; then, two loaded coal cars, separated f rom the 
empty cars by an open space of 15 or 20 feet; the remaining two be- 
ing loaded box cars, standing near the station and separated from the 
coal cars by a space of similar width. Immediately south of the siding 
there was open ground, about 20 feet wide and more than 350 feet 
long. This was chiefly used as a driveway to the station and the sid- 
ing, but for a good many years it had been also used as a playground 
by children, some of them very young, v/ho were accustomed to play 
on the open ground, on the siding itself, and over and about the cars 
that might be standing on the rails. This was a fréquent practice, and 
was well known to the servants of the railroad. Sometimes the chil- 
dren would be driven or ordered away, but this had little efïect on the 
practice, as there was no barrier to keep them off. 

On April 6 a train consisting of an engine and twenty cars was 
moving toward Jersey City on the east-bound track. It had been 
ordered to pick up the five empty cars, and, as the train neared the 
junction of the siding with the east-bound track, the rear brakeman 
alighted from a car toward the rear of the train for the purpose of 
setting the switch. He descended on the southerly side of the train, 
between the east-bound track and the siding, and crossed the siding 
through the space between the coal cars and the empty cars, thus reach- 
ing the driveway. He testified that he looked up and down both rails of 
the siding, but saw no one. Thcreupon he ran east and turned the 
switch, the train meanwhile having moved east and stopped at a point 
where its rear end was about 50 feet beyond the switch. The brake- 
man then gave the signal to back, and ran west along the north rail of 
the siding to the place where the empty cars were to be coupled. As 
246 F.— 51 
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he ran he could see along the northerly side of the siding as far as its 
western end, but still saw no one. He ran as far as the middle of the 
empty cars, and waited to make the coupling. Thèse movements re- 
quired about six or seven minutes, and the engineer, obeying the sig- 
nais, backed into the siding against the empty cars. When the train 
started to back, the conductor testified that he was on top of a car 
about the middle of the train, was facing west, and was watching the 
siding and the brakeman, but saw no one except the brakeman. The 
train was moving about 4 or 5 miles an hour, and stopped on the usua.1 
signal, and in the usual way; the coupling was made, but the mo- 
mentum of the train pushed back the empty cars against the coal cars, 
and moved thèse seven cars a few feet further. The two loaded box 
cars were not disturbed; 

The boy had been playing marbles near the siding Avith a companion 
of his own âge, who was not called as a witness. A peddler, who was 
selling potatoes at a house in the neighborhood, saw the boys near the 
siding about five minutes before the accident, and told them to get 
away or they would be hurt; but he paid no further attention to the 
matter until he heard the coupling of cars and the cries of the injured 
boy just afterward, whereupon he hastened to the spot and found the 
boy lying on the ground close to the rail on the south side of the siding, 
and close to the train, which was then standing still. The boy testified 
that he had been playing marbles for an hour before the accident, and 
that a marble had rolled under one of the five empty cars and was 
lying toward the north rail of the siding. He tried to recover it by 
reaching under the car with his foot and pulling the marble toward 
him, but drew back quickly, because he thought the cars might be go- 
ing to move. He tried a second time, however, and while he was thus 
engaged the train backed in, and his left leg was so badly injured that 
amputation was necessary. At the trial no question was raised about 
the duty of the train to give notice of its movements by bell or whistle ; 
the plaintiffs' position was that the railroad's testimony, already re- 
ferred to, could not be accepted, that the boy must hâve been visible, 
and that the brakeman was négligent in failing to see him and in fail- 
ing to give him notice of the danger. Witnesses testified that both 
boys were seen at the spot immediately after the accident. 

[ 1 ] On the question of the railroad's négligence, it is clear that the 
jury was the proper tribunal to décide which account was the most re- 
liable, and what inferences should be drawn from the testimony after 
the facts were determined. Under the charge they must hâve found 
that the brakeman did not exercise reasonable care, and we think the 
conflicting évidence justified the court in submitting this question. 

[2] Whether, considering his tender years, the boy was to be charge- 
able with contributory négligence as a matter of law, either as a gên- 
erai proposition or under section 55 of the New Jersey statute (3 
Comp. Stat. p. 4245), is not an open question in this court. No déci- 
sion of the highest court of the state requires us to hold that the Dis- 
trict Court should bave taken this question from the jury, and our own 
cases (Snare & Triest Co. v. Friedman, 169 Fed. 1, 94 C. C. A. 369, 40 
h. R. A. [N. S.] 367; Erie R. R. v. Swiderski, 197 Fed. 521, 117 C. 
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C. A. 17; Chesko v. Del. & Hud. Co, 218 Fed. 804, 134 C. C. A. 492) 
are to the contrary. The boy's contributory négligence was submitted 
to the jury as a question of fact, and this was ail the défendant could 
properly ask. Upon this point there was pertinent testimony by the 
boy that he had never played on the siding or around the cars before, 
and had never been in the driveway or near the siding; that he had 
never seen cars going up and down the siding, and knew nothing about 
the movement of cars thereon; that on the day in question he saw 
no railroad men, no engine or train, and did not know that switching 
was being done, or that cars were to be moved. He testified that he 
knew he would be hurt if a car ran over him, and gave some other an- 
swers that were in the railroad's favor ; but the whole subject was for 
the jury, and was submitted under proper instructions. 

The f ather's contributory négligence was also submitted in language 
to which no exception was taken. 

No other assignment of error seems to need considération, and ac- 
cordingly the judgnaent is 

Affirmed. 



LONTOS V. COPPARD. 

In re PANCOAST-MORGAN CO. 

(Circuit Court of Appeals, Flfth Circuit. December 13, 1917.) 

No. 3058. 

1. Bankruptct iS=3314(1) — Claims— Pboop. 

As Rev. St Tex. art. 5190, glves a landlord a lien on the personal prop- 
erty contalned In the leased premlses for rent of tlie balauce of the eur- 
rent year, a landlord may on bankruptcy of the tenant prove hls clalra for 
rent for that perlod and enforce the same against the proceeds of the 
property subject to the lien, though the debt be not provable against the 
bankrupt's gênerai estate. 

2. Bankeuptct <g=>328 — Adjudication— Effect. 

Under Rev. St. Tex. art. 5490, giving the landlord a lien on the Per- 
sonal property contalned In the leased premlses after rent for the bal- 
ance of the current year, but continuing the lien for énly 30 days after 
the tenant has ceased to occupy the rented premlses, a landlord may more, 
than 30 days after the tenant was adjudicated a baukrupt file an amend- 
ed claim setting up hls lien under the statute, for the rights of the par- 
ties were fixed at the tlme of adjudication at whlch tlme the banlîrupti 
was oceupylng the demised premlses, and his goods and chattels contaln- 
ed therein were Impressed wlth the lien, and the subséquent possession of 
the trustée, which was not adverse as to the landlord, dld not affect the 
lien. 

3. Bankbuptcy ®=3245 — Trustée — Duties or. 

A trustée in bankruptej' represents not only the landlord, but the other 
credltors, and his occupaucy of demised premlses after adjudication can- 
not be construed as adverse to the landlord for the purpose of defeating 
hls lien for rent. 

4. Bankruptcy <s=336 — Claims— Filing. 

Where a landlord flled his original proof of debt promptly, but failed at 
that tlme to assert his lien for the rent for the remainder of the current 
year given by Rev. St Tex. art. 5490, It was proper to allow hlm to file 
an amended claim wlthln the year prescrlbed by Bankr. Act July 1, 1898< 

<Ê=»Foi otier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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c. 541, i 57n. .^0 Stat. 560 (Comp. St. 1916, § 9041), assevtins the lipn; tlie 
omission to claiiii it in the first place haviug beeu due to a misapprehen- 
sion of tlie law. 

Appeal from the District Court of the United States for the West- 
ern District of Texas ; William B. Sheppard, Judge. 

In the matter of the bankruptcy of the Pancoast-Morgan Company. 
M. Coppard, trustée, excepted to the claim of C. N. L,ontos, a cred- 
itor, and the créditer appeals from an order and decree affirming the 
order of tlie référée sustaining the exceptions to the allowance of his 
claim. Reversed. 

M. W. Terrell, of San Antonio, Tex., for appellant. 
R. H. Ward, of San Antonio, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

POSTER, District Judge. In this case the undisputed facts neces- 
sary to ils considération arc thèse : The Pancoast-Morgan Company 
was adjudicated a bankrupt on June 3, 1915. At that time it was 
occupying a store in San Antonio rented from C. N. Eontos, by a 
written lease, at a monthly rental of $550, payable in advance, the 
îease running from March 1, 1913, to October 31, 1922. On June 25, 

1915, the trustée was elected, and the same day the landlord filed his 
proof of debt for the rent due for the month of May, 1915, and 
claimed a lien, under the belief that it was ail he was entitled to. On 
July 30th, he filed an amended claim for rent, including the month of 
May, and for the balance of the contract year, to -;it, up to March, 

1916, and asserted a lien upon the personal property contained in the 
leased premises, by virtue of the laws of Texas, for the full amount. 
At the same time he notified the trustée that he would consent to the 
sale of the leasehold or the subletting of the premises for the balance 
of the contract year. On July 31, 1915, the property of the bank- 
rupt, on which the landlord claimed a lien, was sold by the trustée 
under order of the référée for $12,100, free of ail liens, and the sale 
was subsequently confirmed. On the day of sale, by agreement be- 
tween the trustée and the landlord, the premises were leased to the 
purchaser of the goods without préjudice to the rights of either party. 
The trustée objected to the amended claim of the landlord on the 
grounds : Pirst, that the rent to accrue in the future was not a fixed 
Hability, owing at the time of bankruptcy; and, second, that the claim 
was barred because not filed within 30 days after the occupancy of the 
premises by the bankrupt ceased. The référée ruled in favor of the 
trustée and disallowed the claim for ail rent to accrue after August 
1, 1915. On review the order of the référée was affirmed, and a judg- 
ment to that effect entered by the District Court. From that judg- 
ment this appeal is prosecuted. 

[ 1 ] Generally speaking, claims for rent to become due f ail into two 
classes. There are well-considered cases holding that, where the state 
law gives no lien, a claim for the unearned portion of the rent tmder 
a lease is not a provable debt, and the landlord is not entitled to prove 
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in damages for the brcach of contract. On the other hand, it may be 
considered scttlcd, in this circuit at Icast, that where the state law 
, does give the landlord a lien for the uncxpdred term of the lease, or 
any part of it, the claim for rent for that period may be proved in 
bankruptcy and enforced against the proceeds of the property subject 
to the lien, even though the debt may not be provable against the gên- 
erai estate. Martin v. Orgain, 174 l"ed. 772, 98 C. C. A. 246; In re 
Meyer & lîleuler (D. C.) 195 Fed. 653 ; Denechaud v. P.oard of Ad- 
ministration of Tulane Educational Fund, 200 Fed. 1022, 118 C. C. 
A. 665 ; Tn rc Southern Hardware & Snpplv Co. 0). C.) 210 Fed. 381 ; 
Dellinger v. Waite-Thresher Co.. 228 Fed. 506, 143 C. C. A. 88 ; Fu- 
dickar V. Glenn et al., 237 Fed. 808. 151 C. C. A. 50; Henderson v. 
Maver, 225 U. S. 631, 32 Sup. Ct. 699, 56 h- Ed. 1233. See, also, 
Coiirtney v. Fidelity Trust Co., 219 Fed. 57, 134 C. C. A. 595. 

In the matter before us we are not concerned with the first-men- 
tioned class of cases, as the laws of Texas give the landlord a lien 
on the Personal property contained in the leased premises for rent 
for the balance of the "current contract year." Article 5490, Revised 
Statutes of Texas of 1911; T. F. Marsalis & Co. v. A. J. Pitman, 68 
Tex. 626, 5 S. W. 404. It is clear, thercfore, that the first ground of 
objection raised by the trustée to the landlord's claim is untenable. 

[2,3] liowever, it is further contended on behalf of the trustée: 
First, that the lien under section 5490, supra, exists for only 30 days 
after the tenant bas ceased to occupy the rented premises ; and, sec- 
ond, that the possession and occupancy of tlie trustée was not the 
occupancy of the bankrupt, and that by delaying for more than 30 
days after the élection of the trustée to file the amended proof of 
debt the lien was waived by the landlord. 

[4] There is no dispute as to the soundness of the first proposition, 
but it does not apply to the facts in this case. The rights of al! par- 
ties were fixed at the moment of adjudication in bankruptcy, at which 
time the bankrupt was occupying the leased premises, and bis goods 
and chattels contained therein were impressed with the landlord's 
lien. The property passed to the trustée burdened with a valid lien. 
York Mfg. Co. V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 h- Ed. 
782. The trustée représentée! the landlord as well as the other cred- 
itors, and bis occupancy of the leased premises and possession of tlie 
property contained therein could not be construed as adverse to the 
landlord for the purpose of defeating bis lien. After the adjudica- 
tion in bankruptcy there was notliing the landlord could do to enforce 
bis lien, but file his claim in the banlvruptcy proceedings. Fie filed his 
original proof of debt promptly and claimed his lien. That he did 
not at that time claim al! he was entitlcd to was due entirely to his 
ignorance of his riglits. Ilis amended claim was filed as soon as he 
discovered his error and before a sale of the property or any distribu- 
tion of the assets. Under thèse circumstanccs the only limitation to 
its filing was the year's time provided Ijy section 57n of tlie liank- 
ruptcy Act, and the amendment shoukl hâve been allowed and given 
effect. Considering the consent of the landlord, the trustée might 
bave sold the leasehold, or bave sublct the premiises, for the benefit of 
the creditors. Fortunately, owing to the very sensible arrangement 
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between the landlord and the trustée, it is probable that no damage 
has resulted to the estate. 

As the landlord was entitled to payment in full ont of the proceeds 
of the Personal property in the leased premises, it follows that the 
judgment appealed from must be reversed, and appellant awarded 
judgment on his amended claim, subject to the déduction of such 
amounts as he has already received by virtue of the orders of the ré- 
férée and his agreement with the trustée. 

Reversed. 



SALT LAKE & V. R. 00. v. TRUMBULL. 

(Circuit Court of Appeals, Eiglitli Circuit. November 28, 1917.) 

No. 4773. 

1. Stkeex Railkoads <S=3ll7(34) — Injuries to Persons on Tbacks — Discov- 

ERED Péril. 

Plaintlff, wliile proceeding south along the sidewalk of a street, 
steppeU on a swltch track running aeross the sidevvnlk and Connecting 
with the main tracks on tlie street. A car, which had discharged its 
load at a point south of the switch, was started onto the switch track by 
a sudden application of power, and struck plaintifE as she stepped onto 
the track. The motorman, though seeing plaintifE approaching and that 
she was unaware of the oncoming car, appliod the emergency brake, but 
gave no signal of his approach, which would hâve enabled her to step back 
to a point of safety. Held that, although plaintiff might hâve been 
guilty of contributory négligence, It could net be declared as matter of 
law the proxlmate cause of the injury, but the question whether plalntiff's 
contributory négligence, or the négligence of the motorman after discov- 
ering her position of péril, was the proximate cause of the injury, was 
properly submitted to the jury. 

2. Street Railboadb ®=5ll7(23) — Personal Injuries — Directed Verdict — 

Propriété. 

Where the question of the négligence of the motorman after dlscover- 
Ing plaintiff's péril was presented by the évidence, a verdict should not 
hâve been directed for défendant on the ground that plaintiff was guilty 
of contributory négligence. 

In Error to the District Court of the United States for the District 
of Utah; Tillman D. Johnson, Judge. 

Action by Julia A. TrumbuU against the Sait Lake & Utah Railroad 
Company. There was a judgment for plaintiff, and défendant brings 
error. Àffirmed. 

Frank Evans, of Sait Lake City, Utah (Henry I. Moore and Evans, 
Evans & Folland, ail of Sait Lake City, Utah, on the brief), for plain- 
tiff in error. 

J. J. Whitaker, of Sait Lake City, Utah, for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. The plaintiff in this action recovered 
a judgment against the défendant company for personal injuries. By 

<SzziFoT otber cases see same topic & KTaY-NUMBER in ail Key-Numbered Uigests & Indexes 
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this writ of error the company challenges the refusai of the court_ to 
direct a verdict in its favor and the giving of an instruction relating 
to négligence of the motorman after his discovery of plaintifï's péril. 

The plaintiff, at about noon of a bright March day, was walking 
south along the sidewalk on the west side of First West street in Sait 
Lake City. The length of the block she was passing was 660 feet. 
About 200 feet south of the north end of this block the company's 
switch track ran westerly across this sidewalk, Connecting the main 
tracks along the street and the car barns situated upon a portion of 
this block. The sidewalk was of cernent, and the rails that crossed 
it were of the same height as the walk. Between the rails there was 
planking, except for a space of 2 inches inside of each rail, where 
the flanges of the car wheels ran. The planking also extended out- 
side of such rails for a distance of less than 2 feet and met the end 
of the cément sidewalk. This planking was very nearly of the same 
color as the cernent walk, and was also about level with it and with 
the top of the rails at this crossing. This switch track curved soufh- 
westerly f roin the point of the switch in the street until it crossed this 
sidewalk, a distance of about 140 feet. The company's car had dis- 
charged its load at a point south of the point of the switch and had 
been started on the switch by a sudden application of the power 
through an overhead trolley. This impulse was sufficient to drive the 
car around this curve, across the walk, and into the car barn yards. 
The plaintiff was struck by the car as she was about to walk over the 
switch track at the sidewalk crossing. 

[1] The court submitted to the jury issues whether the motorman 
was négligent in failing to give warning of the car's approach, in fail- 
ing to keep the car under control and at proper speed, and also whether 
plaintiff exercised due care in approaching the crossing. The court 
also gave the instruction : 

"If you find that the défendant was négligent, and you further find that 
the plaintiff was négligent, and the accident resulted from plaintiff's négli- 
gence, then yor.r verdict should be for the défendant, unless you further find 
from the évidence that the motorman could hâve avoided the accident by the 
use of ordinary care, if he saw, or if he did see, or by the use of ordinarj» 
care could hâve seeu, that the plaintiff was en or about to pass upon the 
railroad track, or about to conie into such close proximity to the car as to 
be struck by it ; and If he failed under those conditions to exercise reasonable 
care to avoid injuring tlie plaintiff, tlieu your verdict should be In favor of 
the plaintiff." 

The company now contends that this instruction was not justified 
by the évidence, because the undisputed testimony shows that plain- 
tiff was guilty of contributory négligence which continued until the 
moment of collision, as she heedlessly walked upon the track directly 
in front of the moving car. In support of this claim référence is made 
to the case of Denver City Tramway Co. v. Cobb, 164 Fed. 41, 90 
C. C. A. 459, and to the principle declared therein, that where there 
is no négligence of the défendant supervening subsequently to the 
négligence of the plaintiff, as, where plaintiff's négligence is continu- 
ous and operative down to the moment of his injury, the plaintiff 
niay not recover. The opinion in that case stated that ail was done 
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that could be donc to avoid a collision when it was discovered that 
one was probable. 

In the présent case there was évidence from which the jury couKÎ 
find that the motorman saw the plaintilï approaching the crossing and 
that she was unaware of the oncoming car ; that just as she stepped 
to the point where the edge of the car would not clear her, and be- 
fore she stepped to the first rail, he apjDlied the emergency brake; that 
the car was going so slowly that he could hâve stopped the car in 
time to avoid injuring her; that he did not give a signal to her by 
the whistle, although the means was ready at his hand, nor did he call 
eut to her ; that a slight step backwards would bave carried the plain- 
tiff beyond reacli of the car, had she bcen made conscious of its ap- 
proach. Thèse circumstances do not require a légal conclusion that 
the plaintiff s négligence was continuons until the car struck her, and 
was in part the proxiniate cause of her injury, for, as soon as she 
had advanced to a point where the side of the car would not clear 
her, her prior act of walking into péril had culminated. A later act 
of négligence of the conipany then occurred, if the motorman failed 
to use due care to give her warning and opportunity for escape after 
he had discovered lier perilous position, and this act was the latest 
in succession of the causes of the accident and gave a cause of action 
to plaintiff, arising after her original acts of négligence had ended. 
Chunn V. City & Suburban Railway, 207 U, S. 302, 28 Sup. Ct 63, 
52 L. Ed. 219 ; Grand Trunk Railway Ce. v. Ives, 144 U. S. 408, 12 
Sup. Ct. 679, 36 L. Ed. 485 ; Inland & Seaboard Coasting Co. v. Toi- 
son, 139 U. S. 551. U Sup. Ct. 653, 35 E. Ed. 270; Hart v. Northern 
Pac. Ry. Co., 196 Fed. 180, 116 C. C. A. 12; St. Louis & S. F. R. Co. 
V. Summers, 173 Fed. 358, 97 C. C. A. 328; Herr v. St. Louis & S. 
F. R. Co., 174 Fed. 938, 98 C. C. A. 550; Great Northern Ry. Co. 
V. Harman, 217 Fed. 959, 133 C. C. A. 631, L. R. A. 1915C, 843. 

[2] The other assignment of error relied upon complains of the 
failure of the court to direct a verdict in favor of the défendant at 
the conclusion of the testimony, because the plaintiff had been shown 
to be guilty of contributory négligence as a matter of law. It is said 
that the car was moving at a reasonable rate of speed, in broad day- 
light, with nothing to obstruct plaintifï's view of the approaching car, 
or to prevent her hearing it, and that she recklessly walked forward 
to where she was struck. As we bave aiready stated, there was suf- 
ficient évidence from which the jury could find that there was an act 
of négligence on the part of the motorman, after plaintiff's acts had 
carried her into péril. There was therefore no error in refusing the 
direction of a verdict for the défendant. 

The judgment will be affirmed. 
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THE BRONX. 
(Circuit Court of Appeals, Socond Circuit. November 13, 1917.) 

No. 20. 

1. MaKIIIME IjIEXS <S::324 — l'iiESU.MrilON. 

That an ofliecr of the owiicr of a vossel afcrood witli lilielant that eitlier 
lie or the owiier would pay for siiiiplies furuislied doos uot ^liow tliat the 
libelaiit was uot ontilled to a lieu, for a maritime lien is presumed, on 
proof of (loliviu'y of lawful KuiipHos, mitil tlie preKumption is dostroyed 
by aftli'mative proof of aî^recuient tliat tlie proniising party was to be ex- 
clusi^ely lialOe for payment. 

2. JL\niTIMK IjIHXS (S:::3(i.l — l'HOCEEDIK<iS — l'itESCMPTlON. 

lu tbe alisonce of proof, it will be presnnied tbat one interveulng and 
claiinini; a v( ssel as agent for tlie owners was authorized to do so. 

3. Adiiikai.ty ©=58:! — I'roceedixgs — IIefeiîexce. 

Wbile it is an aueient eustoin, not yot everywhere abaiidoned, to adduce 
évidente in admlralty before comniissioners and exauiiners, and référ- 
ences of i-î)eeial questions to speelally qualiiled persons bave boen recog- 
nized, uevei'tbeless an admlralt.y court eaunot, without consent of tbe 
parties, seii<l tbe merits of the cause for trial before tlie cominissioner or 
référée. 

4. Admiralty iS==>1 IS — Proceedinos — Rekere.xce — Krror. 

Tlie lien asserted in the libel against a vessel baving been discharged 
by bond or stipulation filed liy claiiuaiit. libelant moved for an interlocu- 
tory decree and référence to assess da'niiigc's ; clalmaut having made de- 
fault in auswer. Au answer baving been liled before return day of the 
motion, the court eiitei'ed an order rcferriug the niatter to a commissloner 
to bear and détermine tbe issues tberein. Tbe answer tendered no issue, 
except as to items of recovery. Jlcld tbat, though the order of référence 
was erroncous in directlng tbe cominissioner to bear and détermine, the 
error was not .iui'isdictional, but was a niere Irregularity ; the court 
having .iurisdictlou of tbe parties and tb(! res, and tbe cominissioner bav- 
ing treated the référence as one to coinpute or assess damages. 

Appeal from the 'Dùstrict Court of the United States for the East- 
eni District of New York. 

Libel by Burns Bros., a corporation, against the steamer Bronx, 
claimed by George W. Beebe. From a decree for hbelant, claimant 
appeals. Affirmed. 

Tbe corporation of liurus P)ros. filed a libel against the domestic vessel 
Bronx for sup])lies, furnisbed (as alleged) at tbe instance of master and 
owner. Tliat steamer was at tbe time in tlie possession of Beebe, as charterer, 
who uiaintained a ferry. In order to prevciiit interférence witb bis ferry 
service, Beebe bled a claim as "agent for tlie owners for tbe interest of the 
[alleged owners]" in tbe res and gave a bond or stipulation (not containod 
in this record), wbicb discbarge<l tbe lien asserted in the libel. It is presumed 
that tbe stiiiulation f<jllowed the claim, and was on bebalf of owners; if it 
did not, it was irregiilar, to say tlie least. 

Claimant Iben made default in answeriug. and libelant moved for an inter- 
locutory decree and référence to assess damages. Before this motion came on 
to be beiird. an answer ^^•as liled, but so far as appcars without leave of 
court. On tbe returu day of libelant's motion, claimant did not appear, where- 
upon an order was entercd, rcciting tbe filiug of answer, and referring the 
mattor to a cominissioner "to bear and deieniiinc the issues herein." 

Claimant appeared on the référence, and tbe cominissioner took (so lar as 
showu) ail tbe testimony offered ; claimant tendering no witness. A report 

<®=3For otlier cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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was flled as upon a "référence to compute"— which fart we learn oiily from 
ret'itals, such report being omitted fiom the apostles. Tliis report Clmtfield, 
J., set aslde, and sent tbe case back to the conunissioner "for proper fliul- 
Ings on the issues as referred, with furthor hearing, if necessary." Thereupon 
claimant introduced some testimony and the commissioner filed a second re- 
port, flnding that libelant was entitled to recover as a lieu under Act June 
23, 1910, c. 372, 36 Stat. 604 (Comp. St. 1916, §§ 7783-7787), $750.20. 

To this report no exceptions were flled, and the court, "on reading and fll- 
ing" the same, entered a final deeree awarding libelant what the commission- 
er had reported as a lien. So far as shown by the apostles, such deeree was 
after argument, or oi)portunity therefor, by both parties. Beebe then took 
this appeal, assigning for error, in substance, one matter only, viz. that the 
libel had not been dismissed, because libelant furuished supplies on the Per- 
sonal crédit of one Wolfe, and not on that of the steamer. 

G. Ewald Menze!, of New York City, for appellant. 
Alexander & Ash, of New York City (Mark Ash, of New York City, 
of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). In the 
one point advanced by appellant in the court below, and raised hère 
by assignment of error, there is no légal merit. 

[1] The answer asserted that Wolfe, an officer of alleged owner, 
agreed with libelant that either he or the owner would pay for the sup- 
plies in question. From this Beebe seems to hâve inferred that, if 
Wolfe was not as good as his word, there was no lien. Such is not 
the law ; the lien is presumed on proof of due delivery on request of 
lawful supplies, until such presumption is destroyed by affirmative 
proof of agreement that the promising party was to be exclusively 
Hable for payment. The Havana, 64 Fed. 496, 12 C. C. A. 361 ; The 
Yankee, 233 Fed. 919, 147 C. C. A. 593 ; The Oceana (C. C. A. 2d, 

Oct. T., 1916) 244 Fed. 80, C. C. A. . In short, the answer 

tendered no issue, except the amount and price of the supplies. 

[2] But this answer was by Beebe as agent for owners ; it neces- 
sarily followed the claim, and Beebe never appeared as charterer, nor 
intervened pro interesse suo. If he had no authority from the owners 
to claim, stipulate, and answer, his whole proceeding was a f raud. In 
the absence of proof, we assume authority; he therefore spoke for 
owners, in an answer on peremptory exception. 

[3,4] The foregoing disposes of the only matter raised by assign- 
ment ; but in this court for the first time appellant asserts that the Dis- 
trict Court was without jurisdiction to enter deeree, because the trial 
was unlawful, in that it took place before a commissioner, and not 
before the court. That there was jurisdiction over the res and the 
parties is plain, and whether an objection to procédure can be first 
made in the appellate court is a point on which we express no opin- 
ion, but the practice in this case requires criticism. 

It is ancient custom, not yet everywhere abandoned, to adduce évi- 
dence in admiralty before commissioners or examiners, and références 
of spécial questions to specially qualified persons hâve been recognized 
(The City of Washington, 92 U. S. at 39, 23 h. Ed. 600) ; but an ad- 
miralty court cannot, without consent of parties, send the merits of 
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a cause for trial before a commissioner, master, or référée. This has 
been specifically held as to equity (Kimberly v. Arms, 129 U. S. 512, 
9 Sup. Ct. 355, 32 L. Ed. 764), and we hold that the same rule applies 
in admiralty. Therefore the référence herein to a commissioner "to 
hear and détermine" was wrong in phrase ; but the commissioner was 
right in treating the matter as a direction to compute or assess dam- 
ages, pursuant to a practice firmly settled since Shaw v. Collyer, 4 
Elatch. 370, Fed. Cas. No. 12,718. 

Since the answer tendered no issue, except as to items of recovery, 
there was still power to refer, when the court erroneously sent the 
matter back to the commissioner. Consequently the strange phrase, 
"to hear and détermine," borrowed from state practice, and used to 
the confusion of court and parties, did no harm; the error was not 
jurisdictional, and, even if novv properly raised, does not require re- 
versai of a decree right in substance, though reached by methods not 
to be approved. 

Decree afiîrmed, with costs, but without interest. 



In re NANKIN. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 25. 

1. Bankruptcy ©=3136(2) — Référées— Peoceebixgs. 

TJniler Bankruptcy Act July 1, 1898, c. 541, § 38a, 30 Stat. 555 (Comp. 
St. 1916, § 9622), declaring that référées are invested, subjeet to review 
by tlie judge, with jurisdiction to perform such part of the duties, ex- 
cept as 1;o compositions or discharges, as are conferred on courts of bank- 
ruptcy, and General Order No. 12 in Bankruptcy (89 Fed. vil, 32 C. O. A. 
xvi), declaring that the order referring a case to the référée shall name 
a day upon which the banltrupt shall attend before the référée, and from 
that day the bankrupt .shall be subject to the orders of the court in ail 
matters relating to bis bankruptcy, and that ail proceedings, except such 
as are required by the act or gênerai orders to be had before the judge, 
shall be had before the référée, a pétition by the trustée in bankruptcy to 
the District Court for an order directing the bankrupt to turn over mon- 
eys, which the judge referred to the référée in bankruptcy as a spécial 
commissioner, was irregular; the proper practice being for the trustée to 
présent his pétition to the référée in the first instance, and, if desiring re- 
view of the referee's order, to pétition therefor under General Order In 
Bankruptcy No. 27 (89 Fed. xi, 32 O. C. A. xxvii). 

2. Bankecptcy <S=>223 — Refekees— Compensation. 

Under Bankruptcy Act July 1, 1898, § 72, as added by Act Feb. 5, 1903, 
c. 487, § 18, 32 Stat. 800, and amended Act June 25, 1910, c. 412, § 13, 36 
Stat. 842 (Comp. St. 1916, § 9656), providing that the référée shall not re- 
ceive nor be allowed any further compensation for his services than that 
expressly authorized in the act, there can be no référence by the court 
to spécial commissioners to perform the statutory duties of référées, and, 
if référence is made, the compensation of the référée, though called a 
spécial commissioner, is limited to that prescribed in section 40, as amend- 
ed by Act Feb. 5, 1903, c. 487, § 9, 32 Stat. 799 (Comp. St. 1916, § 9624). 

3. Banketjptcy <g=:3l36(2) — Orders— Validity. 

As such procédure was not objected to, and the bankruptcy court had 
jurisdiction of the parties and of the subject-matter, the irregularity was 
waived. 

©s^ror other cases see Bame toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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4. BANKKUPTcy <Ê=>4G7 — Pkoceedt.tos— Review. 

A flnding ot tact by the référée in bankruptcy, uphekl by thc District 
Court, eannot be rcvised by tlie Circuit Court of Appoals. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the hankruptcy of Gussie Nankin. The bankrnjJt 
was directed by order of the District Court to turn over moneys to the 
trustée, or to show cause why she should not be punishcd for con- 
tempt, and she pétitions to revise the order. Affii'med. 

Benjamin Frindcl, of New York City (Eh'jah N. Zoline, of New 
York City, of counsel), for petitioner. 

Ginzberg & Picker, of New York City (I. Gainsburg and J. P. Segal, 
both of New York City, of counsel), for appellce. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of 
Judge Chatfield in the District Court for the Eastern District of New 
York directing the bankrupt to turn over to the trustée $2,737.34 or 
show cause why she should not be punished for contempt. 

Mrs. Nankin, the bankrupt, was engaged in the manufactvire of 
wrappers, and, her place of business having been destroyed by fire 
February 25, 1915, she settled with the insurers for $5,000. In the 
latter part of October she received the final payment of $3,170, ont 
of which she paid the sum of $2,737.34 to certain relatives and friends, 
to whom she says she was indebted. October 27, 1915, she filed a 
voluntary pétition in bankruptcy. 

May 26, 1916, the trustée presented a pétition to the District Judge 
for a turn-over order, which the judge referred to the référée in bank- 
ruptcy, to whom the cause had been sent, as spécial commissioner, 
"for examination, testimony, and report." The spécial commissioner 
reported that the payments in question were made by the bankrupt in 
pursuance of a scheme to conceal assets for her own benefit and use, 
and he recommended that she be directed to pay over the moneys to 
the trustée. 

P^ebruary 23, 1917, the District Judge entered an order, confirming 
the report of the spécial commissioner and directing the bankrupt to 
turn over the moneys to the trustée, or to show cause why she should 
not be punished for contempt. This is the order sought to be revised, 
and, the record showing no further proceeding in relation to the al- 
leged contempt, we hâve only to consider that part of the order which 
directs the bankrupt to turn over. 

[1] The bankrupt makes a preliminary objection, not made in the 
court below, viz. that the District Judge had no jurisdiction to refer 
the pétition of the trustée to a spécial commissioner for a report, and 
then to dispose of it as a court of first instance, instead of upon a péti- 
tion to review an order made by him as référée. Section 38 (4) of the 
Bankruptcy Act (Comp. St. 1916, § 9622), gives the référées jurisdic- 
tion: 

(gr=>For otli&r cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"Sec. 38. Juns&wtion of lU'fcrccs. — a. Rel'crees respectively are hereby In- 
vested, siUijoct ahviiys to a review liy the judge, withiu tlie liuilts of tlioir dis- 
tricts as established frojn tinie to tinie; witU jvirisdiction to * * * (4) ])er- 
form such part of the dulJes, except as to rincstioiis arising out of tlie appli- 
cations of Ijanki'iijits foi' coiiiiidsitioiis or (liscliavKes, as are by this act con- 
ferred on courts of baiiki-iiptcy * * * of tlieir respective districts, except 
as herein otlierwise ]>rovu!i'd. * * * " 

General Order 12 (89 Fed. vii, 32 C. C. A. xvi), in pursuance of this 
atithority, providcs : 

"1. Tho order refcrring a case to a référée sball nauie a day upon whicb 
the bankrn;)t sbail attend liefoi'e tlie référée; and from tliat day the baul<ruiit 
shall be subjecr to th(; orders of the couil in ail matters relating to liis baiik- 
rnptcy, and iiiay reçoive from (he référée a protection against arrest, to con- 
tinue until tho liiin.l adjudication on his application for a discharge, unless 
sus])ended or vacated by oi'der of the court. A copy of the order shall tortli- 
witli be s(nit by mail to the référée, or be delivered to him personally by the 
clerk or other (jfiicer of the court. And thereafter ail the proceedlngs, except 
such as are reipiired by the act or by thèse gênerai orders to 'be had before 
the judge, shall be had before the référée." 

The proper practice would therefore hâve been for the trustée to 
hâve applied for the turn-over order to the référée, and, after his 
finding, to review it, if so advised, by filing with him a pétition for 
review by the District Jndge, as provided by General Order 27 (89 
Fed. xi, 32 C. C. A. xxvii). The practice of application in the first in- 
stance to the District judge and a référence by him to the référée as 
spécial commissioner, followed in this case, was approved in Re 
Herskovitz (D. C.) Lî2 Fed. 316. The authorities there relied upon 
were in the Matter of Fleischer (D. C.) 151 Fed. 81, where a référence 
was ordered before adjudication, and therefore before the cause was 
sent to a référée, and in the Matter of Fellerman (D. C.) 149 Fed. 244, 
where there was apparently an application to the court in the first in- 
stance and no référence. 

The question referred in this case to the référée as spécial cotnmis- 
sioner fell within his statutory duties. Before the amendatory act of 
1903, which increased the compensation of référées under section 40 
and added a new section 72, strictly limiting their compensation to the 
fées so fixed, it was a fréquent practice to appoint référées as spécial 
commissioners. Section 72, as amended in 1903 and in 1910 (Comp. 
St. 1916, § 9656), reads: 

"Sec. 72. That neither tlie rofeiee, recf>jver, luarshal, nor trustée shall in 
any form or guise receivc, nor shall tlie court allow him, any other or further 
compensation for his services than that expressly authori/.ed and prescribed 
in this act." 

[2] We are of opinion that there can be no référence by the court 
to spécial commissioners to perform the statutory duties of référées, 
and that, if such a référence is made, the compensation of the référée, 
though called a spécial commissioner, is limited to that provided in 
section 40. In re Sweeney, 168 Fed. 612, 94 C. C. A. 90; Loveland on 
Bankruptcy (4th Ed.) p. 230; Collier on Bankruptcy (8th Ed.) p. 509. 

[3,4] But as this objection was not taken in the court below, and 
it had jurisdiction both of the parties and of the subject-matter, we 
think what it did was only an irregularity in procédure, which could be 
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and was waived. In point of fact the référée and the District Judge 
did décide the question, and, as they were not bound to believe the 
story of the bankrupt and her witnesses in the face of ail the attend- 
ing circumstances, their findings of fact cannot be revised by us. 
The order to turn over is affirmed. 



In re PIERCE, BUTLER & PIERCB MFG. CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 3. 

1. Banksuptcy <g=3439 — Review— Scope. 

Orders In bankruptcy for payment for publication of notice of sale are 
subject to révision of the Circuit Court of Appeals only In respect of law. 

2. Bankbuptct <g=>446 — Findinos — Mode of Statemknt. 

Though a flndlng of fact In a proceedlng In bankruptcy, submltted to 
a spécial master, was In hls report stated as a conclusion of law, tbe 
method of statement cannot aCfect the blnding nature of the findlng In 
findlng of fact. 

3. FnAUD i©=>64(l) — ^Pbovince of Court — Questions of Fact. 

Whether a party acted In good falth in a partlcular transaction is a 
question of fact, and not of law. 

4. Bankkuptct ig=446 — Review— Findinss. 

A findlng of fact by a spécial master, affirmed by the court of bank- 
ruptcy submltting the case, is, where supported by some évidence, conclu- 
8lve on the appellate court. 
6. Sales <@=»78 — Pricb— Oonteaots. 

Where a contract of sale, either executed or execntory, contalns no 
spécifie agreement as to prlce, the law implies that the sale wlll be at a 
reasonable prlce. 

6. Sales i®=5340 — Right to Maintain. 

Assumpslt wlll lie to recover reasonable prlce of an article sold, where 
no prlce was specifled. 

7. Newspapebs iS=>5(2)— Publication— Compensation— Légal Notice. 

A bankrupt owned property in several states, and the order for sale 
dlrected that publication should be made In newspapers of gênerai circu- 
lation in the clties of New York, Chicago, and Syracuse. The trustée'» 
attorneys prepared a notice of sale, speclflcally describing the various 
propertles to be sold, stating where, when, and how the sale was to take 
place. TUls notice was sent by mail to a Chicago newspaper company, 
wlth instructions to insert It in the issue of July 2, 1914, and directions 
that, in case any questions should corne up, to consult the trustee's attor- 
ney by téléphone. The newspaper company in good falth piinted the no- 
tice of sale on a page devoted to flnanelal advertlsements and news, in- 
stead of under légal notices, a subheadlng of classifled advertlsements, 
where such matters as notices of probate, etc., were puhllshed. Held, that, 
as the notice of sale was a most unusual one and the newspaper company 
acted in good falth, It was entitled to compensation at the rate charged 
for space in the page on whlch the notice was published, though the rate 
for that space was hlgher than the rate under classifled advertlsements. 

Pétition to Revise an Order of the District Court of the United 
States for the Northern District of New York. 

In the matter of the bankruptcy of the Pierce, Butler & Pierce Man- 
ufacturing Company. Pétition by the Chicago Tribune for payment 

®=9For oUier caies see sama topic & KST-NXTMBEK In ail Key-Numbered Dlgests & Indexa* 
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for printing notice of sale, contested by the trustée. On exceptions, the 
report of the master was disapproved, and compensation in a less 
amount than claimed allowed (231 Fed. 312), and the Chicago Tribune 
pétitions to revise the order. Reversed and remanded, with directions. 

The bankrupt company owned realty in several states, and, when its trus- 
tée sold the same, the order of sale directed that, in addition to the usual 
notice withln the district of adjudication, there should be "further publica- 
tion in at least one newspaper of gênerai circulation in each of the cities of 
New York, Chicago, and Syracuse." Tlie trustee's attorneys thereupon pre- 
pared a "Notice of Sale," speclflcally describing the varions properties to be 
sold, and stating where, when, and how the sale was to take place ; a docu- 
ment requiring 34 pages for reproduction in this record. This notice was then 
sent by mail to the Chicago Tribune, with instructions not to "fail to get it 
into" the issue of July 2, 1914, and the statement, "If any question cornes up 
about the notice, call the wrlter [trustee's counsel], on the téléphone," at ei- 
ther of two glven addresses in Syracuse and Norwich, N. Y., respectively. 
This letter and the inclosed notice was recelved in Chicago on July 1, and pub- 
lication was made on July 2, and thereafter, on a page of the Tribune devoted 
to flnancial advertiseraents and news, and not under "Inégal Notices," a sub- 
heading of "elasslfled" advertisements, and where in the same issue appeared 
such matters as probate notices or the llke. The ncwspaper's rate for space 
on the page that bore this "Notice of Sale" was nearly twice as much as that 
for "Légal Notices" on the "elasslfled" page. 

A bill was presented to the trustée for the larger amount ; he declined to 
pay. The Tribune filed a pétition for payment of .?1,.384.56, and the trustée 
answered, denying the "reasonable worth" of the service to be more than 
$500. The issue thus formed was by consent tried before a spécial master, 
who found as facts (Inter alla): (1) That when petitloner recelved the letter 
orderlng publication on July 2d there was no reasonable opportunity for com- 
munication with the sender and j'et permit publication at the tlrae appointed. 
(2) That the part of the newspaper in whlch publication was made was ap- 
proprlate and actually used for giving the advertlsement wlder publiclty than 
was thought to arise from notices in the "elasslfled section." (3) That the 
charge made by the petitloner was its usual price, and was fair, reasonable, 
and in accord with the Chicago market rate for similar service. From thèse 
facts were drawn as conclusions that the trustée had left the petitloner fairly 
and reasonably to détermine In what part of its paper to insert the advertlse- 
ment, that the petitloner had reasonably and in good faith made such sélec- 
tion, and therefore its blU should be paid as presented. 

The District Judge set aslde this report, holding that the Tribune was "not 
called upon to con.ie(^ture, nor justified in assuming that the trustée had any 
purpose or désire other than tliat the notice should be published In the spaces 
devoted to the publication of that class and kind of worlc, viz. légal notices, 
in a pendlng proceediug In the bankruptcy court." The fact findings of the 
master were not varied by the lower court, but It was held as a légal conclu- 
sion that jietltloner could take no more than the rate for elasslfled advertls- 
ing, or .$774. To revlew this ruling the pétition before us was flled. 

Wilson, Cobb & Ryan, of Syracuse, N. Y. (Charles P. Ryan, of 
Syracuse, N. Y., of counsel), for petitloner. 

Nelson P. Bonney, of Norwich, N. Y., and William Mackenzie, of 
Syracuse, N. Y., for trustée. 

Before WARD, ROGERS, and HOUGH, Circuit Judges 

HOUGH, Circuit Judge (after stating the facts as above). [1] As 
orders in bankruptcy such as this are subject to our revision only in 
respect of law, it is necessary to ascertain with précision the facts as 
found in the court below. 



#• 
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[2, 3] The spécial master stated the good faith of the petitioner as 
a concluiion of law, instead of making it a finding of fact ; his report 
in its form, and separate headings of fact findings and légal conclusions, 
follows the usual practice of this state. This method of statement 
cannot change the inhérent nature of what is found, and \ve therefore 
inquire whether the good faith of petitioner in doing what it did is a 
fact, and the ascertainment thereof a finding of fact. 

Good faith is a state of mind, an attribute of character. It exists ; 
it is in being; yet its existence or being is necessarily discovered only 
by inference. But such inferential ascertainment is consistent with an 
existence not in the least derived f rom or depending on the law. There- 
fore good faith or bad faith is a fact to be ascertained by the triers of 
fact — in this case, the master or District Judge; in most instances the 
jury. As was well said in Nolan v. N. Y., etc., R. R., 70 Conn. 159, 
39 Atl. lis, 43 L. R. A. 305, the inferences produced by weighing évi- 
dence and the crédit of witnesses, are adjudicated facts, and can be 
retried only by an appellate court having jurisdiction in the trial of 
snch facts. Similarly an émotion is a fact, and so is the mental resuit 
of émotion or désire — thus knowledge, intent, or willfulness are facts. 
Barr v. Chicago, etc., R: R., 10 Ind. App. 433, 37 N. E. 814. 

[4] It follows that as the District Judge did not reverse or modify 
the master's finding of good faith, and it is not without évidence to 
support it, we are bound to assume it in considering this pétition. 

[5-7] The légal question remaining is whether under the circum- 
stances stated the petitioner was lawfully entitled to sélect for the 
trustee's advertisement that part of its paper which gave widest publici- 
ty to an unusual sale, or was bound to put it where statutory notices 
were inserted. It may be noted hère that the finding of good faith ren- 
ders superfluous any discussion of the inference possible from the 
higher cost of doing what was done. 

Where a contract for sale, either executed or executory, contains no 
spécifie agrecment as to price the law supplies a reasonable one (Acebal 
V. Levy, 10 Bing. 376; Hoadley v. McLaine, 10 Bing. 482), and this 
contract was for a sale of space. Assumpsit lay for such reasonable 
price (Jenkins v. Richardson, 6 J. J. Marsh. [Ky.] 441, 22 Am. Dec. 82) ; 
i. e., there was an implied promise to pay for what the purchascr ob- 
tained; and this trustée obtained a better article than would hâve been 
his, had the advertisement appeared wliere he now says he wanted it. 

Though market vah.ie and reasonable value are not always the same 
(Lovejoy v. Michels, 88 Mich. 29, 49 N. W. 901, 13 L. R. A. 770), it is 
found that petitioner's price in this case was both. If, tben, the Tribune 
acted in good faith, and sold its space at a fair market price, it is 
difficult to see why it should not be paid. The reason deemed sufficient 
below is that, as a matîer of law, it was the duty of petitioner to insert 
"légal notices in a pending proceeding in the bankruptcy court" in 
"classified" advertising — that being the place for "that class and kind of 
Work." 

Tlîis présupposes that the nevvspaper manager in Chicago was fa- 
miliar with what would be "légal notices" in the Nortlrern district of 
Nev/ York, concerning which there is no proof, and certainly the trus- 
tée furuishcd no information. It also assumes that this "Notice of 
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Sale" was a usual or at least simple thing ; we take judicial (or prof es- 
sional) notice that it was most unusnal. 

For thèse reasons, we find no légal compulsion on petitioner to take 
one course rather than tlie other, and, if thcre was no obligation by law, 
there was (also by law) room for honest choice. As such choice was 
made, the master's report was right. 

Référence is given us to Konitzky v. Meyer, 49 N. Y. 571. That dé- 
cision l'ecognizes a vendor's right to mingle cheaper and costlier in- 
grédients in what he sells without priée agrecment, "in the usual man- 
ner." This is a fairly close analogy, but the matter must remain, after 
prolonged search, without further citations of authority. 

Order reversed, with costs, and cause remanded, with directions to 
confirni the report of spécial master. 



MARYLAND CASUALTY CO. v. SPITZ. 

(Circuit Court of Appeals, Third Circuit. Oetober 29, 1917. On Jlotion for 
Reurgumont, Detember SI, 1917.) 

No. 22(;8. 

1. Insurance <s==>4.55 — Accident Issi'baxce — Acciiientat^ Means of Deatîi. 

lîiKler il policy insurint; ajiainst iii.iury or ib'atli effcctetl throufjb ex- 
ternal, viol(>iit or acf.idcntal means, tlio means or cause of deatli must be 
accidentai, and it is not enoujïli that tlie deatli itself is accidentai, in 
tlie sensé cl being unintended, luiexpected, or uuforescen. 

2. Insurance <S=4.55— Accident Insuuance — ^"Accidenïal" Means of In- 

JURY. 

Witliin a policy insiiring against injury and deatli clfected tlirough ac- 
cidentai means, tlio word "accidentai" means liappeuing or comlng by 
chance or \Yithout design, casual or fortuitous, and is opposed to design, 
se that a means is not accidentai whon employed intentionally, thoiigh it 
produces a resuit not expected or intended. 

lT;d. Note. — For other définitions, seo Words and l'iirases, First and 
Second Séries, Accidental.J 

3. In.surance <s=34ô5 — Accident Insurance — Accidental Means of Deatii. 

"Wliere a person, insured against dOLitli through ac<-idental means, hav- 
ing a lioil on hls lun-k, rubbed it wliJle liis hamls were soiled with blood 
and other substances, for the iiiu'pose of relieving an itchiness, thereby 
bi-eal;ing th(^ scab and ])ennitting germs of (>rys!i)ebis to enter, bis uVatii 
fi'om erxsiiiolas did not resuit fi-oni accjdentiil means, as the hreaking of 
the scab was a probable rosult, and one reasonably to be expected Irom 
his intentional act. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; J. Wliitaker Thompson, Judge. 

Action by Irma Spitz against the Maryland Casualty Company. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Maurice W. Sloan, of l'hiladelpliia, Pa., for ])]aintilï in error. 
Julius C. IvCvi and David Mandel, Jr., both of Philadelphia, Pa., for 
défendant in error. 



<g=3For other cases see same topic & KBY-NUMDBa in ail Kcy-Numbered Digests & Indexe 
24U F.— 52 
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Before BUFFINGTON, McPHERSON, and WOOI.I.EY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Irma Spitz, the widow of Samuel 
Spitz and the plaintiff in this action, recovered on a policy in her favor, 
which insured her husband in the Maryland Casualty Company against 
injury and death, "effected directly and independently of ail other 
causes through external, violent, and accidentai means." He died 
while the policy was in force, and one of the questions in the court be- 
low was whether his death was "effected * * * through * * * 
accidentai means." Before stating the facts it may be well to consider 
briefly the quoted words. 

[1, 2] They do not mean simply that death shall be accidentai; that 
is, unintended, or unexpected, or unforeseen; but that the means or 
the cause of death shall be accidentai. It is this to which the policy 
directs particular attention, and if the means be not accidentai the 
death is not insured against. The words "accident" and "accidentai" 
hâve been many times considered, and the numerous cases on this sub- 
ject need not be reviewed. Their gênerai meaning is not in doubt, 
and the Standard Dictionary's définition of "accidentai" will serve as 
well as another: 

"Accidentai: (1) Happening or coming by chance or wlthout design ; casual ; 
fortuitous." 

Accidentai, therefore, is opposed to design, and a means is not ac- 
cidentai when it is employed intentionally, although it may produce a 
resuit not expected or intended. The intentional use of a means may 
produce more than one resuit ; one may be likely, and another un- 
likely, to happen; but a resuit that is the natural, direct, and probable 
efïect of such use must be regarded as intended, and cannot be regard- 
ed as accidentai. The rule is thus stated in 14 R. C. L- § 418, p. 1238: 

"Whiie it may be triie that nn accident Is an event which takes place wlth- 
out one's foresiglit or expectatlon, and is undesigned, it Is not true tliat every 
unforeseen, undesigned, and unexpected event Is an accident. A resuit which, 
though not deslgned, foreseen, or expected, is yet tlie natural and direct effect 
of acts voluntarlly done or of conditions voluutarlly assumed, cannot be said 
to be accidentai." 

See, also, the cases on this subject to be found in Fidelity, etc., Co. 
V. Carroll (1905) 143 Fed. 271, 74 C. C. A. 409, 5 h. R. A. (N. S.) 6.57, 
and note, 6 Ann. Cas. 955, and in Hutton v. States, etc., Co. (1915) 
267 m. 267, 108 N. E. 296, 57 L. R. A. (N. S.) 127, and note, Ann. Cas. 
1916C, 577. In the récent case of Insurance Co. v. Patterson (1914) 
213 Fed. 597, 130 C. C. A. 177, this court had occasion to say: 

"VVe agrée that, when a man is injured while doing merely what he In- 
tends to do, he is not injured by an accident, unless the course of his action has 
been interrupted or deflected by some unforeseen and unintended happening. 
To illustrate from the facts before us: Slnce the deceased was attempting to 
start the englne of his car by turning the crank, whatever injury he might sus- 
tain from the ordinary straln of that opération would properly be regarded as 
the resuit of what he intended to do, and therefore would not be accounted 
accidentai. But we can hardly suiipose that he intended to slip and fall in 
the course of the opération, and therefore if he did slip and fall, and sustain- 
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ed Injury as the direct resuit thereof, the happening would be unforeseen and 
unintended, and the injury would be accidentai." 

Turning now to the évidence, and giving it the weight most favor- 
able to the plaintiff, we discover the f acts to be as f oUows : 

[3] The insured died of erysipelas on January 22, 1915. L,ate în 
'December a boil or furuncle had appeared on the back of his neck, and 
for this he was treated at the office of a doctor. About January 1 his 
condition was improved. How long afterwards he wore a bandage 
does not clearly appear, but in any event a healthy scab had formed, 
the doctor had discharged him, and he was able to be about his busi- 
ness. He was a butcher, and on January 4 was engaged in cleaning 
chickens ; a work that soiled his hands with blood and other sub- 
stances. In this situation, his neck began to itch, and in order tdtelieve 
the irritation he put up his hand and rubbed or scratched the oiïend- 
ing place (whether bandaged or not), with the resuit that he broke the 
scab. The only witnesses on this point were the plaintifif and the doc- 
tor, and the relevant testimony may be summarized as f oUows : On 
the morning of January 4 the deceased was at a block in the rear of 
his shop cleaning chickens, and his wife was in the front making out 
bills. She heard him say, "I hâve broken the scab on my neck," where- 
upon she turned and saw his hand rubbing his neck. She told him to 
quit it ; his hand was not clean and had left some blood on the neck, 
and the scab was broken. Soon after the work of cleaning was donc, 
he went upstairs and washed his neck with peroxide. The doctor tes- 
tified : 

"Ile told me he had rubbed it off or scratched it off the day prior. He said 
he rubbed his neck, it itched him, it was rlght in there ; it hurt him, and he 
fouud he had rubbed off the scab." 

In a short time he become sick with erysipelas, and died from this 
disease on January 22. The verdict has established, and we therefore 
assume the further fact to be, that the germs of erysipelas entered the 
wound after the scab had been rubbed or scratched ofï, and that the 
disease then introduced was the immédiate cause of death ; so that 
the only question now is whether the means that opened the way for 
the germs to enter, namely, the rubbing or scratching of the boil, was 
an accidentai means. 

The court submitted this question to the jury, asking them to find 
whether the injury was inflicted accidentally, and in this submission 
we think there was error. As we read the testimony, nothing appears 
to show that the injury was inflicted by accidentai means. The de- 
ceased rubbed or scratched his neck in the ordinary way ; there is no 
évidence that he was disturbed or interfered with during the opération, 
and an ordinary and not unusual resuit f oUowed ; that is, he broke the 
scab. His hands were not clean ; but he knew that fact, and must be 
held to the risk of such harm as might foUow therefrom. In a word, 
he seems to hâve done just what he intended to do, namely, rub or 
scratch his neck to relieve the itching, and in our opinion breaking the 
scab during the process was a probable resuit, one reasonably to be 
expected. We think the défendant was entitled to binding instructions. 

The judgment is reversed. 
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On Motion for Reargument. 
PER CURIAM. The motion for reargument suggests that U. S. 
Ass'n V. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 h. Ed. 60, was prob- 
ably overlooked, and relies upon that décision as a controlling au- 
thority. We did not overlook that case, however, but considered and 
still consider it to be distinguisliable. On page 121 of the report in 
131 U. S. (9 Sup. Ct. 762, 33 L- Ed. 60) the Suprême Court approves 
the f ollowing instruction as correct : 

"That, if a resuit Is such as follows from ordlnary means, voluntarily em- 
ployed, in a not unusual or unespected vvay, it cannot be called a resuit 
efCected by accidentai means." 

And this instruction seems to us to cover the présent situation, 
where, as we hâve already said: 

" * * * Nothing appenrs to sliow that the injury was Inflicted by acci- 
dentai means. The deceased rubbed or scratched his neck in the ordinary 
way ; there is no évidence that lie was disturbed or interfered with during 
the opération, and an ordinary and not unusual resuit foUowed ; that is, he 
broke tlie scab. Ilis hands vvere not clean, but he knew that faet, and niust 
be held to the rlsk of such harin as nilsht follow therefrom. In a word, he 
seems to hâve done .lust what he intcnded to do, namely, rub or scratch his 
neck to relieve the itching, and in our opinion hreaking the scab during the 
process was a probable rosult, oue reasonably to be expected." 

The motion is refused. 



In re ISAACS, 

Ex parte JASPER. 

(Circuit Court of Appoals, Second Circuit. Noveniber 13, 1017.) 

No. 31. 

Bankkuptct <©=>323— Psockebinq — Collatéral. 

Baiikruptcy Act July 1, 1898, c. 541, § 5T, subd. "h," .30 Stat. .5G0 (Comp. 
St. 1016, § 0641), provides that the value of securities held by secured 
ereditors shall be determined by converting the same into money accord- 
iiig to terms of the agreenient pursuaut to which such securities were 
delivered to such créditer, or by such ereditors and the trustée by agree- 
nient, arbltration, compromise, or lltigation, as the court may direct, nnd 
the amount of such values shall be credited upon the claims, and a divi- 
dend pald only on the unpaid balance. A créditer, who held a note of the 
bankrupts secured by a pledge of coi-porate stock, sold the sharea some- 
thing more than a year after the adjudication. It v^as agreeil that the 
value of stock at the time when the pétition in bankruptcy v\-as flled was 
approxlmately .$17,000, while the sale priée of stock was nearly $24,000. 
Held that, the créditer having converted the stock into cash, he could 
not, although the statute provided other alternative methods for fixhig 
the value of collatéral, demand that the collatéral should be treated as 
of its value at the date of the flling of the pétition in bankruptcy, so as 
to allow him to receive additional dividends. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy of Moe A. Isaacs, individually, and 
the firm of Isaacs Bros. Pétition by Morris Jasper to revise an order 

^::^Foi otbei cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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of the District Court, affîrming an order of the référée. Pétition dis- 
missed, and order affirmed. 

Tliis is a pétition to révise an order of tlie District Court for tlie Soutliern 
District of Xew Yorlv (Jmlse Manton prcsiding), wliicli in turn atflrmed an 
order of a référée in bankruptey upon tlie fcliowin'^' facts: On Deceuiber 2, 

1913, the baukrnpt Isaacs signed, and tlie bankrupt iirin, Isaacs Bros., indors- 
ed, a note for !;;i!5,750, jiayablo to the order of .Tasper, the jietitloner. The 
note was delivercd ou the sanie day, and carried along with it in pledge 125 
shares of the ea])ital stock of the Pulilic l'.ank of New York City, the prop- 
erty of Isaacs, nndor the usual ternis hy whlch .Tasper niight sell it after de- 
fault. Pétition was iilcd against Isaacs and Isaacs Bros, on Decemlier ;il. 

1914, followed ou February 15, 1915, by an adjudication. Jasper sold the 
shares in Jnne. 1910, under the tenus of the pledge, for ¥20,750, and it was 
agreed that their value of Deceniber .31, 1914, was only $16,875. He coutend- 
ed that he should be charged under section 57. subd. 'li," ouly with the value 
of the shares on Deceniber 31, 1914, but tlie refereo took the value as fixod by 
their actual conversion into money, aud liquidated the elaiiu upon that basis 
against both the individual and the firm assets. 

Samuel J. Rawak, of New York City (Alexander S. Marcuson, of 
New York City, of counsel), for petitioner. 

Léo Oppenheimer, of New York City, for trustée. 

Before WARD and IIOL'GH, Circuit Judges, and LEARNED 
Il AND, District Judge. 

LEARNED H AND, District Judge (after stating the facts as 
aljove). The only question before us is the time at which the value 
of the security shall be fixed, and so far as we hâve been able to find 
that question has been passed upon only in Steinhardt v. National Park 
Eank, 120 A])p. Div. 25.S, 105 N. Y. Supp, 23, where it was held that 
the time was that at which the créditer sold out the security. With 
this conclusion we agrée. The section fixes two possible ways of realiz- 
ing the value which must be charged against the claim: The first is 
by converting Ihe security into cash under the terms of the pledge; 
the second is "by agreement, arbitration, compromise, or litigation, as 
the court may direct." What the crcditor in the case at bar asks is 
that the value of the security shall be fixed in some v/ay other than 
bv converting it into money according to the terms of the agreement, 
although he has in fact so converted it. If he is right, conversion can 
never "détermine" the liciuidatlon value, however controUing the 
amount realized might be as évidence of that value. We think the 
section could not bave more clearly expressed its meaning, that, when 
the créditer lawfully couverts the securitics into money, the amount 
realized should détermine the amount to be charged against the face 
of the claim. 

That the creditor may under bis agreement lawfully couvert the 
security into cash, so long as the court does not interpose, is settled. 
Iliscock V. Varick Bank, 206 U. S. 28, 40, 27 Sup. Ct. 681, 51 h- Ed. 
945. Usually the court will not interpose, but the creditor may un- 
duly delay cxercising bis right, or the security may not be salable 
within any convenient season, so that the exigencies of speedy admin- 
istration of the estate require a liquidation under one of the four 
secondary alternatives. This the court could then direct, and wind 
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up the administration. At times, also, it seems that courts hâve de- 
clined to recognize the amount reahzed upon a timely sale, if the re- 
suit is oppressive. Re Davis, 174 Fed. 556, 98 C. C. A. 338. But 
upon this we do not express an opinion. 

Nothing in Sexton v. Dreyfus, 219 U. S. 339, 31 Sup. Ct. 256, 55 
L,. Ed. 244, looks to the contrary of the views we hâve expressed, 
rather the language (219 U. S. on page 345, 31 Sup. Ct. 256, 55 L. Ed. 
244) bears them out. That case does, however, fix the termination of 
interest at the date of pétition filed. 

No issue was raised at the bar of any diiïerence under Hiscock v. 
Varick Bank, supra, between the amount of the debt against the maker 
and of that against the indorser, and we therefore ignore that ques- 
tion. 

The pétition is dismissed, and the order affirmed, with costs 



In re VAN HORN. 

VAX HORN V. LEVISON et al. 

(Circuit Court of Appeals, Third Circuit. December 20, 1917.) 

No. 228T. 

Bankktjptct <S=76(1) — Pétition— Cbeditors. 

Under the provision of Banlcruptcy Act, July 1, 1898, c. 541, 30 Stat. 
544, tliat three or more creditors wlio liave provable daims may pétition, 
the date of flling tlie pétition raust be regarded as tlie date wheu prova- 
bllity of ttte claims is to be determined ; and where the claims of tlie pe- 
titioning creditors were on that date provable, the pétition is not sub- 
ject to demurrer, though the claims of the petitioniiig creditors might 
not hâve been provable on the day when the act of bankruptey occurred, 
for petitioning creditors obtain no priority over any other creditors, the 
purpose of the act being to secure équitable distribution of a bankrupt's 
property among ail his creditors. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Middle District of Pennsylvania ; Chas. B. Wit- 
mer, Judge. 

In the matter of the bankruptey of William D. Van Horn. Benno 
Levison and others filed an involuntary pétition in bankruptey against 
William D. Van Horn, and, his demurrer thereto being overruled, the 
alleged bankrupt pétitions to revise. Affirmed. 

Andrew B. Dunsmore and Paul J. Edwards, both of Wellsboro, Pa., 
for petitioner. 

S. C. Sugarman, of New York City, for respondents. 

Before BUEFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This was an involuntary pétition, 
and the bankrupt demurred to it on the ground of insufficiency. The 
District Court overruled the demurrer, and the pétition to revise asks 
us to reverse this order. 

®:»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The bankrupt's principal objection is that, at the time when tlie acts 
of bankruptcy are charged to hâve been committed, it cloes not af- 
firmatively appear that the claims of the petitioning creditors were in 
existence. The date of fihng the involuntary pétition is April 3, 1917, 
and the claims of the petitioning creditors are based on judgments 
that were entered on February 8 and February 20, while the acts of 
bankruptcy are averred in gênerai ternis to bave been committed with- 
in four months before April 3. The pétition, therefore, leaving it 
uncertain whether the claims supporting the judgments were or were 
not provable (for example, they may hâve arisen out of a tort), or 
whether the judgments themselves antedated or postdated the acts of 
bankruptcy, the bankrupt argues that the pétition is too vague to be 
maintained. But the argument fails, if the Bankruptcy Act regards 
the date of filing the pétition as the date when the provability of thèse 
claims is to be determined, and in our view this is the effective date. 
The point bas given rise to some conflict in the reports, as may be 
seen by the cases cited in Collier (Uth Ed. 1917), page 843, and in 
Black (1914), § 153; but we think the better reason is thus stated in 
the section just referred to from Black's treatise, which foUows Re 
Hanyan (D. C.) 180 Fed. 498, atïirmed (C. C. A. 2) 181 Fed. 1021, 
104 C. C. A. 667 : 

"But it has been thought by some of tlie authorities that only those cred- 
itors could bring or join in the pétition who had provable olainis lagainst 
the baulvrupt at the tlme of the commission of the alleged act of banlvruptcy. 
But thèse décisions proceed upon the mistalien theory that a pétition in banlî- 
ruptey is analogous to a ereditor's bill to set aside fraudiilent coiiveyances, 
and hence maintainable only by those dircctly injured or defrauded. On the 
contrary, the wliole purpose of the statute is to secure the equal distribution 
of the debtor's property among ail his creditors alilce, not to reward those 
whoso superior activity has enabled them to unearth concealed assets or se- 
cure liens. When the banlirupt's estate shall hâve been collected by the trus- 
tée, it is for distribution among ail the creditors whose claims liave beem 
proved and allowed, and the petitioning creditors hâve absolutely no hlgher 
riglits than any other creditors. Further, there are acts of bankruptcy upon 
which a pétition may be maintained which hâve nothing to do with the giving 
of préférences or the transfer or concealment of assets, and as to wliich, there- 
fore, the supposed analogy breaks down. Finally the courts are uot justified 
in adding to the statute a qualification or condition which it does not express. 
It merely provides that 'three or more creditors who liave provable claims' 
may pétition; it does not rcquire that the claims should hâve been in exist- 
ence and should hâve been provable at a time anterior to the filing of the 
pétition. ^Ye think therefore that the better reason is clearly with those au- 
thorities which reject this qualification, and hold that it is only necessary that 
the petitioning creditors should hâve provable claims at the time they sign 
the pétition." 

In our opinion paragraphs I and II of section 4 of the amended péti- 
tion are sufïîciently definite, but paragraphs III, IV, and V are insuffi- 
cient. 

The order overruling the demurrer is affirmed. 
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niCIIARDSON et ux. t. BALL. 

(Circuit Court of Appeals, Fiftli Circuit. December 6, 1917.) 

No. 301.3. 

Courts <g=3.SC()(13) — FnDEiîAL Courts— Following State Décision'. 

Wliere, iu an action in the fédéral court to recover Texas land, clalmed 
adversely under tlie ten-year statute, the court, in accordance witli the 
theu latest do'cision of the Texas Suiireme Court, Instructed that the 
clalni of rlght made an essentlal to adverse possession, reiiviired more 
tban niere entry witli intention to acciuire adverse title; and the Texas 
Suprême Court, after srdwnisslon of tlie case, reannounced llio orijrinal 
rnle to contrary that a naked trespasser niight liy ten years' adverse pos- 
session ac(iuire title, the instruction was errone(JUS. 

In Error to tlie District Court of the United States, for the Eastern 
District of 'l'exas ; Gordon Russell, Judge. 

Action by P. D. C. BaU against Hiram Richardson antl wife. 
There was a judgment for plaintiff, and défendants bring error. Re- 
versed. 

W. S. Simkins, of Austin, Tex., and Ormond Simkins, of Corsicana, 
Tex., for plaintiiïs in error. 

Joe A. Worsham, of Dallas, Tex., and N. B. Morris, of Palestine, 
Tex. (Brooks & Worsham, of Dallas, Tex., on the brief), for défend- 
ant in error. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. Suit was instituted by défendant in error 
against plaintiffs in error to recover a tract of land in Freestone 
count)-, Tex. Défendants filed an admission "that plaintiff has estab- 
lished his record title to the land in controversy, nnless the same is 
defeated by the défendants' plea of limitation of ten years." The case 
liaving been submitted, the jury, after some délibération, i-equested fur- 
ther instructions, and specifically asked for a définition of "claim of 
right," as the terni was used in the Texas ten-year statute of limitation. 
Bi response to this the court read to the jury the opinion of the Su- 
prême Court of Texas in the case of Stevens v. Pedregon, 106 Tex. 
576, 173 S. W. 211. In the opinion was the following: 

■'In the flrst place, lie ]nade no claim of right to riie land. The sl;itute spe- 
cifically requirod that lie should enter under a claini of yi-j)'.t, but ho entered 
witli the avowed purposo of acciniriiig title by possession, and not for the pur- 
pose of enjoying the property wliich lie claimcd to beloug to liim." 

After reading the opinion, the trial judge further charged the jury: 

"You ask me to define claim of right. I don't know how better to deflne it 
than it is defmod in the excerpt from the opinion I bave read yon. It says 
that the possession niu.st be cominenced and c(jiitiiuied under a claim of right, 
and wliere a nian entered upon the land siniply for the avo^'od pnrpose of ac- 
quiring the title by possession, and not for the pui-pose of enjoying the prop- 
erty, lie ^Yould not bave the possession that the law requir(>s." 
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This action and instruction of the trial court were assignée! as error. 
After the submission of tliis case, and while there was under considéra- 
tion wliether tliis court should follow the latest expression from the 
Suprême Court of Texas, or the established jurisprudence as ithad ex- 
isted for many years prior to that décision, that court, in the case of 
Houston Oil Co. of Texas v. H. C. Jones et al, 198 S. W. 290, re- 
announced the original rule, as indicated by the following excerpts 
from the opinion : 

"The court lias a nuiiiber of times dcclared tliiit n uaked trespasser may ac- 
quire a limitation title to land under the ten-year statute. Smith v. Jones, 
10;i Tex. 632 |182 .S. W. tOO, .'U L. li. A. (X. S.) 153], Craig v. Cartwri^ht, 65 
Tex. 413, and Word v. I)i-outliett [44 Tex. 305], are aniong the décisions so 
holding- 

"It was not the imniose of Stevens v. Pcdregon to ovcrrulo this establish- 
ed holding of the court, thouf^h there is an expression in Chief Justice 
Bi'own's opinion that is, to some extent, eonfnsing. 

"The 'claim of rijjht' to whlch the statut e i-eters simiily means th.at the en- 
try of the Ihnitation claimant must he wîtli the Intent to elaim the land as 
hls own — to hold it for hiniself; and sueli must eontinue to be tiie nature of 
his possession. That it is neccssary that bis entry upon or holding of the 
land l)e founded upon his having some eharacter of title is ojiposed to the 
theory of the ten-year limitation statute." 

While the trial court was warranted in the action taken, it is mani- 
fest that the judgnient should be reversed, and that the cause should be 
retried under the construction of the ten-year statute of limitation of 
Texas given in Houston Oil Co. v. Jones et al, supra. 

It is accordingly so reversed. 



CITY OF LAIIEDO v. III5AD et al. 

(Circuit Court of Appeals, Flfth Circuit. Decembcr 6, 1917.) 

No. 3034. 

Municipal Corporatioxs <®=39.j5(:î) — Bonds — Partial Invalidity. 

Défendant city issued bojids in Deeemher, 1SS3, after its taxing power 
had heen redueed by eonstltutlonal amendment. Such of the bonds as 
were oiitstanding niatured in 1913, «Jid in a mandanuis proceeding 
br(aight liy the city against the Attorney General of Texas to comi)el ap- 
proval of the rcfunding bonds the state Suprême Court declared that the 
original bond issue was excessive and partly invalid. None of the 'bond- 
holders were paitles to that suit, and no party was interested in estab- 
lishing the validity of the bonds. Thereafter holders of such bonds sued 
the city in the fed(-ral couit. lleld that, as some of the bonds had by a 
décision of the state court been declared valid, the bondholders, in the 
absence of évidence sbowiiig when their bonds were sold liy the city or 
that It had then issued bonds to the extent of its anthority, are entltled 
to recovor; the bonds themselves being obligations of the city. 

In Error to the District Court of the United States for the Southern 
District of Texas ; Waller T. Burns, Judge. 

Action by J. W. Head and others against the City of Laredo. There 
was a judgnient for plaintifïs, and défendant brings error. Atifîrmed. 

©^sFor other cafïes see same topic & KBY-NUMBER in ail Key-Numbered Digests & In.iexea 
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A. Winslow and Paul W. Evans, both of Laredo, Tex., for plaintiff 
in error. 

Hal W. Gréer and A. C. Hamilton, both of Laredo, Tex., for de- 
fendants in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

BATTS, Circuit Judge. The city of Laredo in May, 1883, passed 
an ordinance authorizing the issuance of bonds to the amount of $75,- 
000. The taxable values at the time were $1,345,951, and the issue 
was within the authority of the city. By an amendment to the Con- 
stitution, effective September 23, 1883, the taxing power of cities and 
towns of the class to which Laredo belonged was reduced. In Decem- 
ber of that year the city amended the ordinance of May, but the 
amount of the bond issue was not changed. The bonds were issued 
under date of December, 1883. The bonds recited that provision for 
their payment had been made by the ordinance of May 19, 1883. The 
bonds were sold. Such of the bonds as were outstanding at that time 
matured May 19, 1913. The city undertook to refund the bonds then 
outstanding, but approval of the refunding bonds was refused by the 
Attorney General of Texas. In a mandamus proceeding brought by 
the city of Laredo against the Attorney General to compel approval 
the Suprême Court held that the original bond issue was excessive 
and partially illégal. City of Laredo v. B. E. Looney, Attorney Gen- 
eral, 185 S. W. 556. None of the bondholders was a party to that 
suit, and no party was interested in establishing the validity of the 
bonds. The record materially differs froni that in the présent case. 
The décision of the Suprême Court of Texas is not in conflict with 
the conclusion hereafter reached, and, in any event, would not be 
binding upon the plaintiffs in the présent action. In a suit instituted 
by a bondholder in the state district court a Court of Civil Appeals of 
Texas bas held the bonds valid. Laredo v. Frishmuth, 196 S. W. 190. 
The Suprême Court of Texas has held that the bonds were in part 
valid, and the city of Laredo in this case acknowledges that the issue 
was in part valid. One of the articles of the agreed statement of facts 
upon which this case was tried is that : 

"The .$75,000 in 'bonds were Issued and sold in tlie early part of the year 
1884 ; but there is no proof as to whether they were ail sold at the same time 
and to the same person, or whether they were separately sold." 

Upon their face the bonds sued on are obligations of the city of 
Laredo. In view of the fact that some of the bonds of the issue are 
valid, and that there is an absence of proof as to whether they were 
ail sold together, or some of them sold before the others, there is a lack 
of the proof necessary to meet the presumption of legality arising 
from the face of the bonds. There is nothing to show that the par- 
ticular bonds sued on were not among those first sold, and therefore 
valid. The trial judge has not indicated the reason for his conclusion 
that judgment should be for the plaintiffs, but the absence of proof 
upon this material matter is a sufficient reason for his action. 

The judgment is affirmed. 
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McNEIL V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. December 13, 191T.) 

No. 3050. 

1. Indictment and Information 'S=>129(1) — Joindkr of Counts. 

Under Rev. St. § 1024 (Comp. St. 1916, | 1690), declaring tliat, wliere 
tliere are several cliarges agaiiLst any person for the same act or trans- 
action, or l'or two or more acts or transactions connected togetlier, etc., 
which may be properly jolned, Insteacl of liaving several indictments, tlie 
whole may be joined in one indictment iu separate counts, etc., the 
United States may in one indictment joln two charges of embezzlement 
against the cashier of a post office ; one the embezzlement of money, and 
the other the embezzlement of stamps, the property of the United States. 

2. Indictment and Information ©=132(8) — Motions to Elect. 

Whore one indictment charges two offenses, a motion to require the 
prosecution to elec-t is addressed to the sound discrétion of the trial court. 

In Error to the District Court of the United States for the North- 
ern District of Texas; Edward R. Meek, Judge. 

W. H. McNeil was convicted of embezzlement, and he brings error. 
Affirmed. 

J. A. Templeton and D. W. O'Dell, both of Et. Worth, Tex., for 
plaintiff in error. 

Wilmot M. O'Dell, U. S. Atty., and Wm. E. Allen, Asst. U. S. Atty., 
both of Dallas, Tex. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. The plaintiff in error, hereinafter called 
the défendant, was indicted in four counts. The first count charged 
that as cashier of the United States post office at Ft. Worth, Tex., he 
unlawfuUy and f raudulently converted to his own use the sum of $506 
belonging to the United States. The second count charged him with 
embezzhng, stealing, and purloining about 150,000 United States two- 
cent postage stamps. The other two counts were quashed before 
trial and are immaterial. Before going to trial the défendant in error 
moved to quash the indictment on the ground that it charged separate 
and distinct offenses which could not be included in a single indict- 
ment, and also moved, in the alternative, that the gavernment be re- 
quired to elect as to which count it would proceed on. Both of thèse 
motions were denied. There was a verdict of guilty on both counts 
of the indictment, and sentence of two years was imposed upon each 
count, the terms of imprisonment to run concurrently, and not to be 
cumulative. 

[1] Error is assigned to the action of the court in the particulars 
above detailed. Section 1024 of the Revised Statutes (Comp. St. 1916, 
§ 1690) of the United States provides : 

@35For other cases see same topic & KBY-NUMBER in ail Key-Numberea Digests & Indexes 
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"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions conneeted together, or 
for two or more acts or transactions of the same class of crimes or offenses, 
which may be properly joined, Instead of having several indietments tho 
whole may be joined in one indictment in separate counts ; and if two or more 
Indietments are found iu such cases, the court luay order them to be Con- 
solidated." 

It is difBcuIt to conceive of two offenses that could more properly 
be combined in an indictment than those shown in this case. In one 
count the défendant was charged with embezzling money, and in the 
other with embezzling property, both belonging to the United States. 
Clearly thèse two offenses are of the same class of crimes, and may be 
properly joined in one indictment. Pointer v. United States, 151 U. 
S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208; Williams v. United States, 
168 U. S. 382, 18 Sup. Ct. 92, 42 L. Ed. 509. 

[2] The granting of the motion to compel the government to elect 
was within the sound discrétion of the court, and we do not find that 
in this case there has been any abuse of discrétion. 

Other errors are assigned on the record, some of which were 
pressed in argument. However, except to say we do not find them 
well taken, we deem it unnecessary to refer to them. 

It follows that the judgment must be affirnied. 



CIIARLESTON SOrTH CAr.OT.INA MIN. & MFG. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Flfth Circuit. Deeember 20, 1917.) 

No. 30S5. 

1. PxnsLTc TjAnds <S=3l20 — FonFKrruRB — -Actions — Pakties. 

In a suit li.v tUe United States to recover frnni défendant land cleedeâ 
to it by the s!;ite of Florida, which was local eil by the state under Itev. 
St. §§ 2275, 2270, as amended (Conip. St. 191G, §§ 4SfiO, 4861), authorizing 
sélection in lieu of school land of any unapproprinted surveyed public 
lands ncit minerai in character, on the ground that false affldavits that 
the land was not minerai in character were rnade on behalf of, and in- 
stigated by, défendant, whereby the sélection was ai)proved, the holder of 
a mortgage on ail the property of défendant giveu to secure a bond issue 
is a proper and necessary party. 

2. Public Lands <s=>120 — Forfkituke — Necessart Parties — Unimpoetance 

OF CONTnOVERSY. 

In such case, thongli the lands were worth only a few hundred dollars, 
and the bond i.s.><ue was for $15,000.000, failure to join the mortgagee can- 
not be ui)lield on tliat ground, for the maxiin "de niinimis" could as well 
be applied to the entire case as to the niortgagje's claim. 

Appeal f rom the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Suit by the United States against the Charleston South Carolina 
Mining & Manufacturing Company. From decrce for plaintift, de- 
fendant appeals. Reversed, with instructions to dismiss, unless plain- 
tiff make another a party défendant. 

^z^Foi other cases see same toplo & KBY-NUMDER in ail Key-Numbercd Dlgests & Indexe» 
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W. W. Hampton and W. W. Ilampton, Jr., botli of Gainesville, Fia., 
for appellant. 

H. S. Phillips, U. S. Atty., of Jacksonville, Fia. 

Befoi-c WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

BATTS, Circuit Judge. The United States instituted this suit to 
recover from appellant land deeded to it by the state of Elorida, lo- 
cated by the state under sections 2275 and 2276 of the Revised Stat- 
utes, as amended (Comp. St. 1916, §§ 4860, 4861), authorizing it to 
sélect, in lieu of school land lost to it, any unappropriated, surveyed, 
public lands, not minerai in character. It was alleged that false affî- 
davits as to the character of the land were made on behalf of and in- 
stigated by appellant, whercby the sélection was approved, that the 
lands were valuable chiefly for their minerais, and that the deed was 
void. There was a prayer that the land be adjudged the property of 
the United States, free from the claim of défendant or any one claim- 
ing under it. 

[1] The défendant, among other défenses, set up that after the 
purcliase of the land, and before the institution of the suit, it executed 
to the Central Trust Company of New York a mortgage upon the 
land and other property to secure a bond issue of $1.5,000,000. When 
this suit was instituted, the mortgage was of record in the county in 
which the land is situate. The mortgagee was a proper and necessary 
party. The facts may be such as to entitle it to protection, notwith- 
standing judgment against défendant. It may bave had the standing 
of an innocent purchaser for value without notice. 

[2] It was insisted in oral argument that it was not necessary to 
make the trust company a party because the land in controversy con- 
stituted an unimportant part of its security, being worth only a few 
hundred dollars, and the debt secured being $15,000,000. Constitu- 
tional rules and équitable principles protecting property rights apply 
as well to small amounts of property as large — as well to large owners 
of property as to small. The maxim "de minimis" could as well be ap- 
plied to the entire case as to the trust company's claim. 

The case should be reversed, with instructions to dismiss, unless 
plaintifif make the trust company a party. It is accordingly so reversed. 
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ADAMS y. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. December 17, 1917.) 

No. 3047. 

Indictment and Information tg=iS7(2) — Sitfficiency or Date. 

An Indictment présentée! on March 16, 1916, whlch charged that liereto- 
fore, to wit, on the Ist day of November, 1916, at or near Attàlla, In the 
county of Etowah, state of Alabama, défendant dld steal from the mails, 
etc., and furtlier alleged tbat the reglstered package stolen was mailed 
on November 6th, 1915, Is not subject to demurrer on the ground that the 
date laid as the date of the theft was an impossible one occurring after the 
flndlng of the indictment, for, in vlew of the; other allégations, the In- 
dictment inf ormed accused of the offense charged and would support a 
plea of former jeopardy. 

In Error to the District Court of the United States for the Northern 
District of Alabama; WilHam I. Grubb, Judge. 

John Quincy Adams was convicted of stealing from the mail, and he 
brings error. AfSrmed. 

David S. Anderson, of Birmingham, Ala., for plaintifï in error. 
Robert N. Bell, U. S. Atty., and Ralph W. Quinn, Asst. U. S. Atty., 
both of Birmingham, Ala. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

BATTS, Circuit Judge. John Quincy Adams was indicted for steal- 
ing from the mail. The indictment was presented on the 16th of 
March, 1916. It charges that: 

"Heretofore, to wlt, on the flrst day of November, A. D. 1916, at or near 
Attalla, in the county of Etowah, state of Alabama, the défendant did steal," 
etc. 

Among the several attacks on the indictment is a demurrer present- 
ing the point that it charges the commission of the offense at an im- 
possible date. The indictment recites that the offense was committed 
"heretofore"; it states definitely that a definite thing was done; it 
recites that the package containing the registered matter alleged to 
hâve been stolen was mailed at New Orléans, on November 6, 1915, 
labeled "New York City" ; that the bag was being carried by the post 
office establishment; that it came into possession of défendant as a 
railway postal clerk; that while it was being so forwarded it was 
stolen. There could be no question about the date intended. The use 
of 1916, instead of 1915, is a manifest clérical error. It is an error of 
a kind that occurs in thousands of writings every year. The indict- 
ment sufficiently identifies the offense, if it should ever be necessary to 
make a plea of former jeopardy. The défendant was given ample no- 
tice of the particular charge to which he was called upon to offer a dé- 
fense. He has suffered no loss; been put to no disadvantage ; been 
deprived of no right. 

^=9Foi other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Défendant cites many authorities in support of his demurrer. It 
may be that the facts above detailed, showing clearly the character of 
the error, differentiate this case from the cases cited by défendant. 
If the différence does not exist, then we are not inclined to foUow the 
authorities. A manifest clérical error in an indictment, resulting in no 
harm to the défendant, should not be permitted to defeat or retard 
justice. The demurrer was properly overruled. 

Other objections to the indictment are technical, lacking substance. 

The judgment is affirmed. 



TILLAR V. COLE MOTOK CAR CO. 
(Circuit Court of Appeals, Fifth Circuit. December 15, 1917.) 

No. 3087. 

Appeal and Ebrou ©=51096(1) — SubsequAnt Appeal. 

Save in exceptional circumstances, questions decided upon one writ of 
error or appeal are not opeii to considération by the same appellate court 
on a subséquent writ of error or appeal In the same case. 

In Error to the District Court of the United States for the Northern 
District of Texas ; Edward R. Meek, Judge. 

Action by the Cole Motor Car Company against Ben J. Tillar and 
another. There was a judgment for plaintiff, and the named défendant 
brings error. Affirmed. 

M. M. Crâne, of Dallas, Tex. (A. J. Clendenen, of Et. Worth, Tex., 
on the brief), for plaintiff in error. 

F. M. Etheridge, J. M. McCormick, and H. L. Bromberg, ail of Dal- 
las, Tex., for défendant in error. 

Bef ore WALKER and BATTS, Circuit Judges, and EOSTER, Dis- 
trict Judge. 

PER CURIAM. This is the second writ of error in this case. Cole 
Motor Car Co. v. Hurst, 228 Fed. 280, 142 C. C. A. 572. No new 
question is presented by the record brought up by the pending writ of 
error. What the plaintiff in error seeks is a reconsideration and re- 
versai of rulings formerly made by this court. Assuming, without de- 
ciding, that under exceptional circumstances questions decided on one 
writ of error or appeal are open for reconsideration by the same ap- 
pellate court on a subséquent writ of error or appeal in the same case, 
this case is not deemed to be one calling for the exercise of such power, 
as it présents no exceptional feature to justify a reopening of the 
questions which were disposed of by this court's former décision, 

The judgment is affirmed. 

BATTS, Circuit Judge (concurring). The former ruling in this 
case was predicated upon a holding that the contract under considéra- 
tion was one of consignment, rather than sale. I do not désire that 

<g=;aFor otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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my acquiescence in the présent disposition of tliis case should be hclil 
a concurrence in tliat view of the contract. The real question before 
the court was whcther or not the contract was one in violation of the 
Texas anti-trust laws. The terms of the contract vvere before the 
court, to be considered in connection vvith those laws ; the substantial 
merits of the matter were not to be deterrnined by the choice of a name 
for the contract. 

As between the manufacturer and the purchaser (as he was called in 
the contract), the contract was almost a négation of the time-honored 
économie proposition that you "cannot eat your cake and hâve it, too" ; 
but the part which was claimed to be obnoxions to the Texas law ap- 
pears to be a reasonable provision, almost essential to efficient market- 
ing of the company's products. Strict adhérence to the rules whicli 
some courts observe with référence to the "law of the case" provides 
a most efficacious method of propagating and perpetuating the evil 
conséquences of judicial mistakes ; but the "lavv' of the case" should 
not be changed, uniess clearly erroneous, and the judgment heretofore 
rendered herein cannot be so characterized, however much doubt raight 
exist as to the correctness of the reasoning upon which it is based. 



HOLLIS V. U?JITED STATK.S. 

(Circuit Court of Ajjpeals, Fifth Circuit. Noveiiilier 12, 1917. Eeliearing 
Deuied Decemljer 15, 1017.) 

Ko. 3121. 

Ckiminal Law <®=510 — Eviiiexce — Acoomplioe Testimony. 

In the fédéral courts, a conviction can be had on accomplice testiuiony, 
uncorroborated. 

In Error to the District Court of the United States for the Northern 
District of Alabama; William I. Grubb, Judge. 

Tom Hollis was convicted of conspiring to commit an offense against 
the United States, and he brings error. Affirmed. 

Louis Silberman, of Birmingham, Ala., for plaintiff in error. 

Robert N. Bell, U. S. Atty., and Ralph W. Quinn, Asst. U. S. Atty., 
both of Birmingham, Ala. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

POSTER, District Judge. Tom Hollis, the plaintifï in error, was 
charged, together with Tom Collier, Jim Râper, Oscar Linn, and Simp 
Patterson, with conspiring to commit an offense against the United 
States, to wit, to assault two postal clerks having charge, control, and 
custody of mail matter, with intent to steal the said mail matter. The 
three counts of the said indictment charged variations of +he same 
transaction. He was convicted and sentenced to a term in prison, and 
has sued out a writ of error to this court, assigning some 50 errors. 

<g::^For other cases see samo topic & KEY-NUMBEIÎ, in ail Key-Numberecl Digests & Indexes 
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At the trial in the District Court Râper pleaded guilty, and the gov- 
ernment entered a nolle prosequi as to Linn. Both of them testified 
as witnesses for the government. Objection was made to the testi- 
mony of thèse witnesses on various grounds, and it is the contention 
of Hollis that their évidence was not sufficient to support the convic- 
tion, and that there was no other évidence, direct or corroborative, 
that would do so. He therefore moved for the gênerai charge in his 
favor. 

The District Judge charged the jury fully on the law of the case, 
and specially with regard to the necessity of corroboration of the tes- 
timony of Râper and Linn, as they were accomplices. There is practi- 
cally no corroboration in the record before us of this testimony as to 
the participation of Hollis in the conspiracy. However, while in some 
of the States it is necessary that the testimony of an accomplice be 
corroborated to warrant conviction, there is no such rule in the fédéral 
courts, and if the jury believed Râper and Linn the verdict is amply 
supported. Caminetti v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 
61 L. Ed. 442, Ann. Cas. 191 7B, 1168. 

We find no prejudicial error in the record, and the judgment is af- 
firmed. 



PATTERSOX V. UNITKD STATES. 

(Circuit Court of Appeals, Fiftli Circuit. Xovember 12, 1917. Reliearing 
Deuied December 15, 1917.) 

No. 3131. 

In Error to tlie District Court of tlie United States for the Nortliern Dis- 
trict of Alabama; Wni. I. Grubb, Judge. 

Simp Piitterson was convicted of crime, and he brings error. Afiirmed. 

Louis Sill)erman, of liirniingliam. Ala., for plniiitiff in error. 

Kobt. X. liell, U. S. Atty., and lîalph W. Quinu, Asst. U. S. Atty., both of 
Biriningliau!, Ala. 

Before WALKI-IR and BATTS, Circuit Judges, and F0ST1:R, District Judge. 

FOSTKI!, District Judge. The questions presented by this writ of error 
are controUed by the décision in the matter of IloUis v. United States, 246 
Fed. 832, C. C. A. . 

Afiirined. 

240 F.— 53 
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LINDB AIR PRODUCTS CO. v. MORSE DRY DOCK & REPAIB CD. 
(Circuit Court of Appeals, Second Circuit. December 19, 1917.) 

No. 83. 

1. Equity <g=415— Decree— Form. 

While there is a wide discrétion In tlie chancellor as to the frame or 
language of liis decree, tlie forms and modes of expression used do net 
affect the nature or cliaracter of the décision, for that dépends on what 
has been decided. 

2. Equity i®=5415 — Practice — Decree. 

The statement in the decree of any facts proved or unproved has fallen 
into disuse, as unnecessary, except in matters of contempt, or in spécial 
cases, where it may be considered exceptional. 

3. Patents <g=323 — Infringement — Decrees. 

Under equity rule 71 (198 Fed. xxxviii, 115 C. 0. A. xxxviii), declaring 
that, in drawing up decrees, neither the bill nor answer, nor other plead- 
ings, nor the report of any master, nor any prior proceeding, shall be 
recited or stated, but the decree and order shall begln by statlng that the 
cause came on to be heard, or to be fnrther heard, etc., and shall be 
followed by the provisions of the decree, which is but declaratory of good 
modem practice, the ordering, directing, or mandafory part of a decree 
should merely point out vvith précision what Is to be done, when, where, 
and by whom, and to or for whom ; hence, in a suit for infringement of a 
patent, where tlie court, though finding that title to the patent was in 
plaintiff and that an alleged previous commercial use of the patented pro- 
cess had not been shown, found the patent invalid, a decree which mere- 
ly dismissed the blU, and contained no récitals as to the flndlngs of the 
court, was proper. 

4. Appeal and Ebrob <S=854(2)— Decree— Validity. 

A decree should be sustained on appeal, though the lower court assign- 
ed erroneous reasons. 

5. Appeal and Ebbor i®=>893(2) — Review — Equity Cases. 

An appeal In equity opens up the whole case, and brings before the 
reviewing tribunal the entire case. 

6. Appeal and Error <®=5597(1)— Record— Matteks to be Inserted. 

In a suit for infringement of a patent, where défendant set up as dé- 
fenses invalidity for lack of patentable invention, nonlnfringement, com- 
mercial use of substantlally the same process, and lack of tltle in plalntifC 
to the patent, the court, though flnding that the commercial use of sub- 
stantlally the same process was not established, and that plaintlfC's title 
was good, dismissed the bill on the ground of the invalidity of the patent. 
The finai decree briefly dismissed the bill. Ileld, that the appeal 
brought up the entire case, and évidence relating to plaintiff's title to the 
patent and previous commercial use of substantlally the same process 
should be included in the transcript on appeal, for such évidence miglit 
sustain the decree, if the reasons assigned in the lower court were not 
approved. 

7. Patents ©:=>328 — Invention — Anticipation — "Cut." 

The Jottrand patent. No. 831,078, for a metliod of cuttlng métal arti- 
cles, conslsting in directing a heatiiig jet upon the object to be cut along 
the Une of section, so as to raise the métal to a température enabling 
oxldation without fusion of the métal, in directing simultaneously a jet 
of oxygen under pressure upon the lieated part of the object, and in 
moving simultaneously both jets along the Une of section, held invalid, 
in View of the prior state of the art and i)ubllcations, and anticlpated, 
desplte the use of the word "cut," wliieli indicates a severance perfectly 

(g^sFor otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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clean ; the processes of meltins and fnsing metals, whlch are, respectlve- 
ly, llqiiifying by beat and melting into corabination with otliers by means 
of oxyhydrogeu blowpipes, being well known, and the patentee's own par- 
tlcular process, which used siich knowledge so as to form a ciean Une of 
severance, having also been previously dlsclosed. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Cut.] 

8. Patents ©=234 — Invention — Infeingement. 

That the words preferred by the patentée to define hls invention apply 
literally to another's device suggests, but does not prove, infringement, 
and there must be substantial identity to justify that conclusion. 

9, Patents <S=69 — ANTiciPATroN — Publication. 

For prier publications to be effective, as antieipatory, they must sub- 
stantially furnlsh such détails as are necessary for the practical working 
of the invention. 

Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

Suit by the Linde Air Products Company against the Morse Dry 
Dock & Repair Company. From a decree dismissing the bill (239 Fed. 
909), complainant appeals. Affirmed. 

The action is the usual bill in equity npon patent to Jottrand, No. 881,078, 
and ail the claims thereof. ïhe application was filed August 22, 1005, and 
the patent Issued September 18, 1900. Tlie spécification purports to disclose a 
process or method of cutting métal articles, partlcularly those of a readily 
oxidizable métal, by means of a blowpipe of any appropriate Icind dlrected 
along the line^of section, there being simultaneously dlrected upon the same 
Une at a certain distance from the jet of the blovfpipe a jet of oxygen under 
pressure. 

The fifth elaim, in its définition of the patentee's method, sets it forth more 
fully than any other. That claim is as follows: 

"5. The method of cutting plates, pipes, and other métal articles, oonsist- 
ing in directing a heating jet upon the object to be cut, along the Une of sec- 
tion, so as to raise the métal to a température enabling oxidatlon without 
fusion of the métal, in directing simultaneously a .iet of oxygen under pres- 
sure upon the heated part of the object, and lu inoving simultaneously both 
jets along the Une of section." 

The bill and answer prosent no singularities in forni, but after the évidence 
was completed tliere clearly appeared the following défenses to the suit: (1) 
Invalldity for lack of patentaljle invention over prior patents and publica- 
tions. (2) Noninfringcmcnt upon a proper construction of the patent in the 
light of said prior art. (3) A commercial use of substantially the same process 
referred to throughout the case as the "Harris" use. (4) No title in the plain- 
tifE to the patent. (5) Restraint of trade and Implied license. 

The trial judge, in the opinion filed, held that the Harris use had not been 
affirmatively established, that plaintifC's title was good, that the défense of 
restraint of trade and implied license was not withln the pleadings, and 
avoided discussion of the question of infringement of the patent properly 
construed by holding it invalid. Thereupon défendant submltted a final decree 
directing briefly that the bill be dismissed, with costs, and plalntiflf a form in 
and by whleh the court would hâve specifically passed on eacli one of the 
issues suggested by the évidence, and partlcularly overruled the Harris use 
and adjudged the title to the patent in suit in plaintifC. The District Judge 
signed the form of decree propounded by défendant. Thereupon plaintiff 
appealed from the entire decree and under equity rule 75 (198 Fed. xl, 115 0. 
0. A. xl) served a prieciije indicating that the transcript on appeal should not 
contain any of the évidence relating to the Harris use or to plaintifC's title to 
the patent. Thereupon défendant by counter pra^cipe demanded that such 
omitted évidence be included, and the court held with défendant. Thereafter 
by leave of court plaintiff specifically assigned for error (1) the refusai to 

©SjFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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enter decree in tlie fonn suggested by pliùiititï', and (2) eompelliiis llip, in- 
coii>orati(m iu the ti'unserlpt (at aii))pllant's exp^iisp) of the tesfiiiiony sou^lit 
to be omitted by plaintlff, In addition to the Visual assidûment tliat tlie court 
erred in declariug tlie patent invalid, and disinis.sing tlie blll. 

Thomas B. KeiT and Drury \V. Cooper, both of New York City, for 
appellant. 

Livingston Gifïord, of New York City, for appellee. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The pro- 
cédural question raised herein is not without importance, if plaintiff's 
contentions are justified. They suggest considération of (1) the funda- 
mental nature of that portion of a decree not specifically covered by 
equity rule 71 (198 Fed. xxxviii, 115 C. C. A. xxxviii), i. e., the man- 
datory part ; and (2) the effect of an appeal upon the trial record. 

[1,2] Undoubtcdly there is a wide discrétion in a chancellor as to 
the frame or language of his decree, but the "forms and modes of ex- 
pression, by which any tribunal pronounces its discrétion to hâve been 
exercised, do not affect the nature or character of its décision ; that 
dépends on what it bas decided." Baldwin, J., in Holmes v. Jennison, 
14 Pet. 540, 10 L. Ed. 579. Yet there is a tradition, of persuasive, if 
not binding, force, as to such matters, and the statenient in decree of 
any facts proved or unproved "bas altogether fallen into disuse, as un- 
necessary, except in matters of contempt, or in sj^ecial cases, where it 
may be considered exceptional." Dan. Ch. (Ed. 1901) p. 633. 

[3] Thus rule 71 is but declaratory of good modem practice, and 
may be supplemented thus : The ordering, directing, or mandatory part 
of a decree should merely "point out with précision what is to be done, 
when, where and by whom and to or for whom." Street, Fed. Eq. 
§ 1965, and citations. This rule naturally présumes due considération, 
not only of the trial proof, but of the allégations of the bill. This bill 
(and ail of its kind) make in légal effect one allégation, i. e., défendant 
bas infringed, and that allégation was held not to be proved. To be 
sure, noninfringement may be found as the resuit of many things, or of 
one thing out of niany shown and discussed ; but the resuit is one and 
the same, dismissal of bill because probata do not sustain allegata. 
Therefore the only "thing to be done," the only function of the man- 
date of the decree, is to dismiss the bill. Thus it is plain that the con- 
tention in substance is that an equity judge is compelled to insert in his 
decree findings of fact, a proposition we tbink wholly unsustainable. 

It is not uncommon for the court to distinguish between invalidity 
and noninfringement in dismissing a patent bill. The cases referred to 
and recently before us (Thacher v. Transit, etc., Co., 234 Fed. 640, 
48 C. C. A. 406, and Oriental, etc., Co. v. De Jonge, 234 Fed. 895, 148 
C. C. A. 493) do so, and we do not intimate, either that no lawful right 
exists to enter such decrees in discrétion, or that circumstances may not 
render that or any other spécial form appropriate or fair. We do hold 
that it was not error to sign the form of decree herein. 

[4-6] The second part of appellant's contention assumes, if it does 
not assert, that, had such decree as it suggested been enteved, or indeed 
any form assigning reasons for action (as in the cases just cited), the 
scope or nature of the appeal would bave been changed. But the action 
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of thc coiirt, its final order, woiikl hâve l)cen the same ; i. e., dismissal. 
No conceiva])!e appeal by a ]:)laintirf dismisscd is worth anything, unless 
!t complains of tliat act, and assigns it for error ; and citations scarcely 
are needcd to fortify the holding tliat a dccrce must be sustained if it 
was riglît on the record, thongh only wrong reasons were relied on in 
the opinion (Gideon v. llinds, 23S Fed. 140, 151 C. C. A. 216), or that 
an ap;;cal in ecpiity "opens np the whole case," and "brings up the whole 
case'' (Pittsbnrgh. etc., Co. v. lîaltimore, etc., Co., 61 Fed. 708, 10 
C. C. A. 20: lilythe Co. v. Hinckley, 111 Fed. ^^37, 49 C._ C. A.^ 647). 
Therefore the whole record, or at least every part thereof justifying or 
alleged to justify the decree made — i. e., the action directed — must 
corne up with an appeal f rom the entire decree. Aliter only when but a 
part of the decree is appealed from. Nashua, etc., Co. v. J:)Oston, etc., 
Co., 61 Fed. 237, 9 C. C. A. 468. 

lîven when the whole record is before the appellate court, the as- 
signments of error often (in effect) limit tlie ai)peal, in the sensé of nar- 
rowing the field of discussion. This is pointed out in the case last 
cited, and this truth was assumed when we said in the Thacher Case, 
supra, that it was "necessary" to consider only the question of infringe- 
ment, where the court below had decreed validity, and appellant as- 
signed for error the infringement iînding. ]>ut we did not, and do not, 
hold that, h.ad we disagreed with the trial judge in bis decree of non- 
infringement of a valid patent, we .shonld bave been in any way pre- 
cluded from examining the record to ascertain wbether the decree was 
right on the plain principle that there can be no such thing as infringe- 
ment of an invalid patent. 

Considering appellant's contention in its entirety, it is substantially 
this: That because some of the évidence solely related to matters of 
défense, mentally and (so to speak) physically separable from other 
matters directed to the same légal question, it was therefore both proper 
and obligatory to enter a decree and authorize a transcript putting the 
noninfringing défendant to an appeal, in respect of every ruling on 
evidential values unfavorable to défendant. This is (as above inti- 
mated) mère fact finding, and overlooks the légal certainty that 
there is no such thing as a dépendent or ancillary ajipeal. Défendant, 
with bill dismisscd, certainly could not hâve appealed alone or inde- 
pendently from an 'ex]>ression in decree of the fact that the Harris use 
was not lawfully established ; therefore such finding was not part of the 
mandatory portion of any decree. lîut because the évidence relating to 
that use was within the pleadings, and might justify dismissal, and re- 
quire afllimance of decree, if ail else failed, jdaintiff was rightiy obliged 
to insert it in the a])].)eal record. 

[7-9 I Turning now to the merits of the i^atent invalidated by déci- 
sion below, it may be notcd that the claim jrrefixed hereto is regarded by 
plaintiff as "specifying the essential steps in effecting a eut." For that 
reason we choose it as the preferred définition of invention, it having 
been most insistently stated by experts and counsel that before Jott- 
rand many others had melted, fused, brazed, and welded metals by 
means of the oxyhydrogen blowpipe. with and without the aid of an oxy- 
gen jet ; but this patentée v, as the first to disclose a method for cutting 
métal by the same means or any arrangement or adaptation thereof. 
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It seems, therefore, necessary to inquire how and why it is that old 
instruments or the gases fed througli them sometimes melt and some- 
times eut, and whether the distinction between thèse two words so 
strenuously insisted upon rests upon a real différence of meaning. 

In view of the exhaustive history of art given by the court below, and 
common knowledge of the heating capacity of the oxyhydrogen or other 
like flame under blowpipe influence, and the nature of oxidation as (in 
common speech) a burning process, it seems sufficient to assume and 
assert, as prier and even f amiliar art, that any and ail metals or metallic 
bodies capable of oxidation could be and often had been melted (i. e., 
liquified by beat) or fused (i. e., strictly, melted into combination with 
others), or converted into oxides and as oxides removed f rom place, by 
one or both of the well-known implements, tools, or devices just named. 

In such an art, Jottrand proposes, as a new method, the direction of 
a heating jet upon an object (i. e., oxidizable métal) along any preferred 
line, thereby raising the métal in its path to a température permitting 
"oxidation without fusion" (fusing hère evidently means melting) and 
"simultaneously" putting an oxygen jet under pressure, on and along 
the heated line, and then driving the two jets (spaced apart a little) 
along the line of beat. He says the resuit of this opération is a eut. 

The spécification explains that oxides are more "fusible" than the 
métal itself, wherefore, if his pressure oxygen jet oxidizes at the 
proper température (not stated in the disclosure), the resulting oxides 
"flow readily," and his path of preheating becomes a line of "sever- 
ance, perfectiy clean," and therefore (we infer) he feels justified in 
calling it a eut. 

There is no magie in a name, nor in a claim; that the words pre- 
ferred by a patentée to define his invention apply literally to another's 
device suggests, but does not prove, inf ringement ; there must be a 
substantial identity, to justify that conclusion of law. Edison v. 
American Co., 151 Fed. 787, 81 C. C. A. 391. 

Assuming, then (for argument's sake), that défendants bave cleanly 
severed metals with flame and jet, plaintiff cannot monopolize method, 
action or means by the word "eut," and since the means are not sought 
to be covered by this process patent, some other novelty and merit 
must be discovered to justify the grant. If found at ail, the patentable 
invention must rest in the novel application of some thermo-chemical 
action so functioning, when instigated by Jottrand's disclosure of old 
means, as to produce successively metallic oxides, and removal of 
same, within so confined an area as to justify calling the cleared space 
a eut, rather than a hole or hack. 

Accordingly it is urged that, observing (dehors the spécification) that 
the blow flame wiU easily beat to (say) 1000° C, at which température 
oxygen combines with iron, that iron melts at about 1520° C, and its 
oxide at 1250° C, there is within this indicated range room to create 
and remove a line of oxide without disturbing the adjacent masses of 
iron not directly in the path of the heating flame, which may fairly be 
inferred from the disclosure as preferably of small area, or width. 
Such use of blow flame and oxygen jet is said to difl^er from every- 
thing in the prior art, in that it suggests, and indeed requires, a "pro- 
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gressive movement parallel to the face of the" métal, instead of an 
"axial movement" like that of a punch or awl. 

While noting that Jottrand does plainly contemplate (in his spécifi- 
cation) punching lioles as well as sawing with his flame and jet, we 
think that the foregoing states the best case that can be made in sup- 
port of any such invention as is claimed ; for we pass as equally 
obvions and irrelevant any possibility of invention in the machine or 
appliance used in the spécification to illustrate the method. A patent 
-wa.s obtained on that, vvhich is not hère in suit, and no limitations, ex- 
pansions, or explanations of the method can be based on the mechanics 
of Jottrand's apparatus; for it is also obvious that this is not one of 
those twice-patented inventions, as to v^^hich it is impossible to imagine 
an infringement of method that would not also infringe the only 
possible machine or device working by or in that method. If this 
patent is good, it is a true process. 

Whether there is virtue in it dépends on this question of fact: What 
is the thermo-chemical action taking place in the hole, eut, kerf, open- 
ing, or solution of continuity produced by a preheating flame applied 
to oxidizable métal and followed by an oxygen jet under pressure, 
be said jets or fiâmes narrow or broad? We think it plainly proved 
that the métal burns, and is blown out of the preheated area partly as 
oxide and partly as melted métal. 

We do not think this method of removing métal either from a hole, 
or a eut can be thought new after Dr. Menne's publications of 1903- 
04. The Menne patents we also regard as publications, as his claims 
were not directed to Jottrand's goal. In the patent of 1902 (703,940) 
Menne discloses briefly the thermo-chemical action so laboriously 
sworn to in this record ; and in his address he describes the release of 
one pièce of métal from another by "melting through" one of them — 
the same being a stated équivalent for "sawing through," and that Jott- 
rand's eut is a eut by melting was admitted by ail the experts — who 
really could not disagree, except as to how much of what was removed 
was oxidized and how much was unoxidized métal, a debate we can- 
not regard as important. 

Plaintiflî appeals to the rule, fuUy recognized by us, that prier pub- 
lications, to be effective, must substantially furnish such détails as are 
necessary for the practical working of the alleged invention. Seymour 
V. Osborne, 11 Wall. 516, 20 L. Ed. 33; McMillin v. Barclay, 5 Fish. 
202, Fed. Cas. No. 8,902 ;_ Hill v. Evans, 31 L. J. 463. We find that 
for everything done by this défendant (very rough work) Menne was 
and is a much better and clearer guide than Jottrand ; whether the latter 
has anywhere disclosed a means for finer work is not before us. His 
cutting and Menne's melting are as methods or processes identical; 
they are so for reasons that go back to chemical fundamentals, ancl 
that his cutting device may be élever, and has small, neat apertures, 
justly spaced and proportioned, is not now relevant. 

It may be added that, if Menne's publications needed strengthening, 
we should find reinforcement in the Revue Industrielle of April, 1904. 
The foregoing reHeves us of the necessity of considering the other 
matters of défense, concerning which we give no opinion. 

Decree affirmed, with costs. 
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EITER-CONLEY MFG. CÎO. v. ATLANTA OASLIGIIT CO. et al. 

(Circuit Court of Appeals, Fiftli Circuit. Ûetober 4, 1017.) 

No. ,'Î021. 

PATE.^rTS <S=>32S — Valtuity and iNifjîixuEAiE.xT— Gas Makixo Apparatus. 

The Carpeiiter & Barnuui ]);iteiits, Xo l.OOl.lll, for a .stainlpiiie, for use 
in tlie manufacture of gas, and No. 1.140.11."!. for a proee.ss of i-educinf; 
stoi)])a.ire in .sucli standijipe-s, are void for lack of invention, in view of tlic 
prior art. No. 1,122.68;!, for a valve for latéral conduits leading from gas 
retorts to the staudpipe, Juld not iufringed. 

Appeal from the District Court of the United States for the North- 
ern District of Georf!;ia: William T. Newman, Judge. 

Suit in equity b}' the Ritcr-Conley Mannfacturing Company against 
the Atlanta Ga.slight Company and Richard C. Congdon. Decree for 
défendants, and complainant appeals. Afhrmed. 

For opinion below, see 234 Fed. 896. 

Plarold Hirsch, of Atlanta, Ga., J. M. Nesbit, of Pittsburgh, Pa., 
and Francis T. Chambers, of l'hiladelphia, Pa., for appellant. 
Alex W. Smith, of Atlanta, Ga., for appellees. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. The bill in this case as it was amended 
complained of the alleged infringement by the défendants (the ap- 
pellees), the Atlanta Gaslight Company and Richard C. Congdon, 
of three United States patents owned by the plaintiff, the I-liter-Conley 
Manufacturing Comjjany, namely, No. 1,091,111, which will be re- 
ferred to as "the staudpipe patent," No. 1,122,683, which will be re- 
ferred to as the "valve" or "latéral patent," and No. 1,140,113, which 
will be referred to as the "process patent." Each of thèse patents 
purported to protect an invention made by Henry A. Carpenter and 
Dana Dwight Barnum, who were the assignors of the plaintifï. The 
construction and opération of an apparatus located in the gas manu- 
facturing plant at Atlanta, Ga., of the défendant, the Atlanta Gaslight 
Company, constituted the alleged infringement which is complained 
of. The appeal is by the plaintiif from a decree dismissing the bill as 
it vi-as amended. The opinion rendered by Judge Newman shows that 
this decree was the resuit of his conclusions that nothing that had been 
donc by the défendant infringed either the process patent or the valve 
or latéral patent, and that the staudpipe patent is invalid. Riter- 
Conley Mfg. Co. v. Atlanta Gaslight Co. (D. C.) 234 Fed. 896. 

One of the difficulties in the manufacture of coal gas, as that busi- 
ness has been conducted for many years, is due to stoppages in the 
staudpipe into which the gas generated by the burning of coal passes 
when it leaves the retort ; such stoppages being the resuit of sub- 
stances v.d)ich are Ihrown off from the gas after it leaves the retort 
being attaclied to the side of the standjiipe and accumulating thereon 
until the passa-^ewr:y tlirough the standpipe is whol'y or partially clos- 

^;c:3For otlier cases sco sanio toinc iL K;*^Y-NUÎ.ÏBEU in ail Key-Numbored Dlge^ta & Indexes 
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éd. The process patent in suit purports to disclose a new and im- 
proved method of dealing with this difficulty. The claims of that pat- 
ent are as follows : 

"1. In tlic iiii'.nufactnre of foal «as, tlio method lioreiii describecl of reduc- 
ins FtiiiKlpipe stoiiiias»', coiisistiiiK in discliarKuiï: sas froin a pliirality of gen- 
cratiiif,' rctorts diroctly iiito a vertical path foriiied by a standiii])e and com- 
iiion to ail of said retovts, and tiniini; the charging wltli foa! of each rotoi't 
relatively to tho cliaririni; of ail tlic oîlier rctorts to niaintain tlie température 
of said vertical patli sinistaiitially nidform. 

"2. In tlie m a lui facture of coal gas, tlic ni^thod berein dewcribed of reducinf; 
stand])ipe stopiiage. consistiu"; in dischai'ginf; ga.s sinndtaneoiisly from a 
plnrality of geiiei'atiiuc i"torls dii'ectly aiid tiiriaisch i-elatively short latéral 
paths into a vertical iiatli. said vertical ])ath being fornied by a standpipe 
and comnion to ail the retorts, and tinihii; the chargini; with coal of eacli re- 
tort relatively to the chargini,' of ail the other retorts to malntain the tem- 
pérature of said verticle path substantially nniform. 

".3. In the manufacture of coal gas, the luetbod berein described of reducing 
standpii)e sto]>i}age, consisting in disch,ii';:iug gas from a plurality of geuer- 
atiiig l'etorts directly and in latéral directbin luto a vertical path formed by 
a standp.ipe and with the gas entering said path at ùifferenf élévations, and 
tiining the charging of each retort with coal relatively to the charging of 
every other rctort to maintain the tem])erature of said vertical path substan- 
tially uniform. 

"4. In the manufacture of coal gas, the method lierein described of re- 
ducing standiiiiie stoppage, consisting in charging a group of retorts witii 
coal at différent finies aud thereby ereating overlaiiping carbonizatlon periods, 
the finie of chai'ging eacli retoit of the gr(aip being remote from the time of 
charging tho retorts nearest thereto and thereby nnnimisîing variation in 
température of the r(>torts and of the gascons output thereof, maintainiiig di- 
rect communication betvveen each retoi't dming its carbonizatlon period and 
a vertical path with said patli formed by a standiiipe common to ail the re- 
torts, and timiiig the charging of each retort relatively to the charging of ail 
the other retorts to maintain the température of said path substantially 
iinifoi'm. 

"5. In the manufacture of coal gas, the method berein described which con- 
sists in cliiu-ging in se(]uence a plurality of gas generating retorts with coal 
and retaining tlie charges witbiu the retorts for corresfionding periods of 
time aud thereby maintaining ovcrlappiiig carbonisation iieriods of correspond- 
iiig duratioii for ail the retorts, discharging the gas from ail the retorts direct- 
ly liito a vertical path with said path incloscd by a standjiijie and common to 
ail tho retorts, and tiniing the charging of each ret(U't relatively to the charg- 
ing of ail the other retorts to maintain the comiiosité gaseous streara withiu 
said vertical iiath snlistantially uniform in quality, température aud volume. 

"G. In the manufa.cture of coal gas, the method berein described, consisting 
in discharging gas simnitaneously from a ])luralit.y of generating retorts di- 
rectly into a vertical path fornied by a standpipe, said path common to ail 
the retorts and propoi'tioiied relatively to the latter to forestall back pressure 
in an.v retort, and tiiiiiug the charging with coal of each retort relatively, to 
the charging of ail other retorts to maintain a gaseous stream w'ithin said 
](ath of substantiall.v nniform volume." 

It is contended in hehalf of the plaintiff that what the défendants 
did infringed each of thèse claims exce]3t the foiirth. 

The alleged infringing- apparatus contains, besides other features, 
one or more of which will be mentioned later, several tiers of coal gas 
generating retorts placed one above the other, and so arranged with 
référence to standpipes which are parallel with the vertical rows of 
retorts that each of the retorts in such a vertical row has a connection 
with the same standpipe through a short latéral conduit or passage- 
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vvay, which may be opened or closed as desired by means of a valve 
set at the retort end of the latéral conduit. The retorts are emptied of 
the coke made by burning the gases out of the coal and are recharged 
with coal by a movable machine, which when in opération is in a 
position opposite to the retort to be emptied and charged, and on a 
level with it. The practice of the défendants in the use of this ma- 
chine is to keep it on the same level until ail of the retorts on that 
level hâve been emptied and charged ; the retorts on that level being 
emptied and charged one after another or successively. Then after a 
predetermined interval of time the machine is placed on a level with 
another horizontal tier or row of retorts, which in like manner are 
emptied and recharged successively. Results of following the sched- 
ule adopted by the défendants are that each retort is emptied and re- 
charged at intervais of about eight hours, which is the time required 
to bum the gas out of coal, and about two hours elapse between the 
emptying and recharging of any two retorts which are in the same 
vertical row. When a retort is to be emptied and charged, the con- 
nection between it and the standpipe is eut olï by means of the valve 
above mentioned, the latéral passageway is cleaned out, and such pas- 
sageway is kept closed while the retort is being emptied of coke and 
recharged with coal. 

The défendants profess not to rely upon this method of emptying 
and recharging retorts to lessen or get rid of standpipe stoppage. 
This resuit they claim to accomplish by the use of water so applied as 
to flow down the sides of the standpipe, a thin film of water moving 
down the inside of the pipe being the means of carrying to a réceptacle 
below the retort to which the standpipe leads substances thrown off 
from the gas in its passage through the standpipe. But it is insisted 
in behalf of the plaintiff that the défendants' addition of the use of 
water cannot be given the effect of entitling them to follow the rota- 
tional method of charging which is described in the claims of the pro- 
cess patent in suit, and that what the défendants do includes a method 
or process which is described in one or more of the claims of that pat- 
ent. The opinion of Judge Newman shows that what occurred in the 
Patent Office, as disclosed by the "file wrapper," between the date of 
the original application and the issue of the process patent, led him to 
the conclusion that that patent was not meant to confer on the pat- 
entées the right to prevent the use by others of such a method of 
charging a number of coal gas generating retorts having connection 
with a common standpipe, as was used in the opération of the alleged 
irifringing apparatus. The writer has not been convinced that this 
conclusion is a tenable one. But the resuit is the same if that patent 
was ineffective to confer that right on the patentées or their assigns. 

Each of the steps taken in the opération of the alleged infringing 
apparatus, the taking of which in conjunction is claimed to constitute 
an infringement of the plaintiff's process patent, was old in the coal 
gas making art when that patent was applied for. There was no 
novelty in discharging gas from several retorts into one standpipe, 
though the common practice was for each retort to hâve its own 
standpipe. A valve mechanism used to stop at will the discharge of 
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gas from one or more retorts into a common standpipe was an old 
device. The way the défendants used a machine to empty and re- 
charge retorts was one that had been in vogue for many years. And 
there was no novelty in the scheme of charging successively at stated 
intervais retorts the gases from which pass into a common réceptacle, 
so that the gases from the différent retorts reach the common récepta- 
cle at différent stages of the burning of the coal from which they were 
generated. In 1878 tliere was issued to Joseph Slade United States 
patent No. 8,422, the single claim of which was as follows : 

"In the manufacture of llluminatlng gas, uslng the ordinary bench of re- 
torts, the mode of preventing loss of hsat at the timo when the coal Is 
throwlng off gas the fastest, which conslsts in charging the retorts in each 
bench successively at stated intervais ; the retort vuidergolng the opération 
of charging being the oue farthest removed from the retort or retorts last 
charged." 

The Slade patent does not mention or describe the réceptacle in 
which gases discharged from différent retorts come together and min- 
gle, and it says nothing about using the method of equalizing tempéra- 
ture which it describes for the purpose of reducing stoppages in a 
standpipe which serves several retorts. But that patent makes it plain 
that, long before the plaintiff's assignors claimed to hâve discovered 
the method of reducing standpipe stoppage which the claims of their 
process patent describe, there had been disclosed in the gas making 
art a method of affecting the condition of the gas in a réceptacle con- 
taining what comes from a plurality of retorts by charging such re- 
torts successively and at stated intervais. And the évidence makes it 
equally plain that long prior to the date of that alleged discovery a 
standpipe serving a plurality of retorts was known and used as a ré- 
ceptacle for the gas discharged from such retorts. The use of the 
Slade rotational method of charging to affect the condition of gas in a 
standpipe which serves several retorts is the use of an old process to 
affect the condition of gas in a gas réceptacle of an old type. Nothing 
in the Slade patent indicates an intention to limit the application of 
the process it describes to a réceptacle containing gas which had al- 
ready passed through a standpipe. The method it describes is applica- 
ble to any réceptacle containing the gas discharged from a plurality 
of retorts. A standpipe serving several retorts is such a réceptacle. 
The relation between a standpipe and the part of the gas making 
apparatus or plant into which gas goes when it leaves the standpipe 
is by no means a remote or obscure one. To a person familiar with 
the opération of gas making machinery and skilled in that business it 
must be quite obvions that a method of charging retorts which is 
affective on the température or other condition of the gas in a récepta- 
cle into which a number of standpipes discharge would, if applied in 
the charging of a number of retorts served by a common standpipe, 
be similarly affective on the température or other condition of the gas 
while in such standpipe. One who was aware of the disclosure made 
by the Slade patent and of the previous existence of the device of a 
single standpipe serving several retorts — and a subséquent patentée is 
chargeable with such knowledge whether he actually possessed it oï 
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not — could not be entitled to a patent giving him a monopoly of the 
use of the Slade rotational method in charging a plurality of retorts 
which are served by a common standpipe, unless such an application 
of a previously known method or proccss involved tlie exercise of the 
inventive faculty as distinguislied from mère mechanical skill. If tlie 
plaintifï's assignors were the first to use the Slade rotational method 
in charging retorts served by a common standpipe, this amounted only 
to putting an old process to a use quite similar and closely analogous 
to a previously disclosed use of that process. 

We do not think that thcre is any substantial différence between the 
methods of charging retorts which are describcd in the claims of the 
process patent in suit, v.'hich the plaintiff conîends hâve been infringed 
by the défendants, and the method of charging described in the Slade 
patent. In view of the state the gas making art had reached prior to 
the tirae the process patent in suit was applied for, the most that prop- 
erly can be said of that patent is that it évidences the discovery that 
the use of a previously known method of charging retorts is effective 
in reducing stoppages in a standpipe into which the gas from ail such 
retorts is discharged and in forestalling back pressure. In other 
words, the discovery was that an old process applied in a way quite 
cognate and similar to a previously known way of applying it in the 
same industry had a bénéficiai opération or effect not previously m.ade 
known. Both the method of charging described in the claims of the 
process patent which it is contended hâve been infringed and the gas 
réceptacle with référence to which that method was proposed to be 
applied were old in the gas making industry. Nothing was new, ex- 
cept the purpose for which that old method was so applied. This was 
not enough to entitle the patentées to a monopoly of the use of that 
old method. Such a new and analogous use to which an old process 
is put does not amount to a patentable invention. Potts v. Creager, 
155 U. S. 597, 606, 15 Sup. Ct. 194, 39 L. Ed. 275; Mast, Foos & Co. 
V Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856; 
Baker v. F. A. Duncombe Mfg. Co., 146 Fed. 744, "Il C. C. A. 234; 
Walker on Patents (5th Ed.) §§ 38, Z9. 

The conclusion is that the claims of the process patent which are 
brought into question, namely, the first, second, third, fifth, and sixth 
claims, are not sustainable. 

We concur in the conclusions reached by the District Judge in re- 
gard to the valve patent and the standpipe patent, and do not deem it 
necessary to add anything to what he said in bis opinion with référ- 
ence to those patents. 

The decree appealed from is affirmed. 

BATTS, Circuit Judge (concurring). In coal gas making, by Con- 
necting a standpipe between two vertical rows of horizontal retorts 
with each retort (patent No. 1,091,111) by a latéral pipe with a valve 
in the retort (patent No. 1,122,683) and (patent No. 1,140,113) charg- 
ing the retorts at such intervais as maintained in each a degree of 
carbonization différent from the others, complainants claim to bave 
accomplished ease in removing lampblack from the Connecting pipe. 
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and an equality of température, obviating the deposit of tar, lamp- 
black, and pitch, removal of which, under the old system of retorts 
with separate standpipes, was troublesome and expensive. 

Défendant is chargcd with infringement in the opération of a plant 
witli hke rows of retorts connccted on one side of a standpipe by a 
pipe and a valve in the standpipe, in which water is kept flowing down 
the interior of its sides ; the charging being sequently donc with a 
machine which is movcd at regular intervais from one to another of 
the horizontal rows into which retorts of the vertical rows of cor- 
responding height are disposed. It was claimed that the water jacket 
obviated the deposit, and that the location of the valve in the stand- 
pipe rendered cleaning the Connecting pipe easier. 

The use of a single standpipe for several retorts, if ever patentable, 
was anticipated bv United States patents: Rowland, 211,591 ; Fowder, 
808,831; Taussig^ 694,443— and Enghsh patents : Watcs, 5,513; Han- 
son, 8,880; and Scoble, 421. The use of a latéral pipe and valve to 
connect the retort and standpipe involved nothing novel, and was 
anticipated by patents : Rowland, 211,591 ; and Wates, 5,513. Regu- 
lating intervais between chargings of retorts would not seem to be 
more patentable than a schedule for trains, or meals or medicine. 
The method was anticipated by Slade, 4,422. 

If the patent were valid, it was not infringed. At most, it involved 
a method by which standpipe stoppage was reduced, if conditions (in- 
cluding an enlarged pipe) were as at complainants' plant. Défendant 
continued, after patent, a manner, in substantial accord with complain- 
ants' method, of using a charging machine. The manner of use was 
customary, and not to produce results claimed by patentées. The es- 
sential conditions were e^'idently absent, for the results did not follow. 

For the reasons indicated by the trial judge, and because complain- 
ants' method patent is void, the judgment should be affirmed. 



m'XTIAM V. Ki^LIJCY-KOKTT JtFO. CO. 

(Circuit Court of Appeals, fSixtli Circuit. iJeceinbcr 4, 1917.) 

Xo. 2990. 

1. Patents <S==>.'î28 — A'ai.idity and I.xfkinoemekt — X-Eay Appakatus. 

Tlic Cliurchor ])iit(>iit, Xo. 7(12,881, for an X-ray !ii)l>iU-atus, wliicli is 
in fiict il (levice for trausfonniu^' an alteruatiu;,' into a direct pulsatiug 
current for tlie opération of an X-ray macliine, discloses a tvue coml)ina- 
tion of utility, wliicli. altliourfi tlie elenicnts were old in use in other 
connecticjus, required invention. Claims 1 and 2 hcid valid aud infringed. 

2. I'ate.nts i®=46 — Utility. 

l'atentable utility is not negatived by tlie fact that a user found it 
desiral)le to use additional ai>paral:us in connection with tlie pateuted 
Invention. 

.3. Tatents ©=325 — Aggreoatioss — Electiucal Appakatu.s. 

Ageneies associated in electrical apparatus are not easily shown to be a 
mère aggregation. 



t^^For other cases see sanie toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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4. Patents (g=>20 — Infringement — Equivalents. 

A eompound electrolyte cell, conslsting of two electrolytes separated by 
a partition and connected by a bridge, held équivalent to a simple cell. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit in equity by Kennon Dunham against the Kelley-Koett Manu- 
facturing Company. Decree for défendant, and complainant appeals. 
Reversed. 

C. W. Miles, of Cincinnati, Ohio, and Wood & Wood, of Athens, 
Ohio, for appellant! 

Harvey Myers and Allen '& Allen, of Cincinnati, Ohio (Alfred M. 
Allen, of Cincinnati, Ohio, of counsel), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This is an infringement suit, brought 
upon patent No. 762,881, issued June 21, 1904, to Churcher, assignor 
to Dunham, for "X-ray apparatus." The District Court thought that, 
if the patent was valid, it was not infringed, and dismissed the bill. 
The name given by the Patent Office to the invention is not very ac- 
curate, since the device pertains, specifically, only to the production 
of electric current appropriate for use in producing the X-ray rather 
than to the X-ray apparatus itself. At the time of the invention, it 
was the recognized practice to use an induction coil for supplying cur- 
rent to the X-ray bulb, and to conduct to the primary coil a direct 
pulsating current of comparatively low voltage. This was delivered 
to the bulb from the secondary coil as a pulsating current of much 
higher voltage, and, in this latter form, it was efficient to produce the 
X-ray. If the current supplied to the primary coil were alternating, 
as good results could not be had, and so it was well understood that if 
the available source of supply delivered an alternating current, this 
must be transformed into the direct before it was carried to the pro- 
mary coil; and Churcher's invention had to do with this transforma- 
tion. If, as was then commonly true, it was necessary to employ the 
alternating current furnished by the electric light or power company, 
two things must be accomplished before it was most suitable for use in 
the primary coil : It must pass through some device which would cause 
it to flow in one direction only, and it must be interrupted so that it 
would be pulsating instead of continuous. 

Churcher was not the fîrst to observe thèse necessities or to meet 
them. The alternating current could be and was changed into the di- 
rect by using a motor generator. This may be called mechanical trans- 
formation. It was also known that if an alternating current were 
passed through an electrolytic cell, the anode of which was composed 
of aluminum and the cathode of a mère conductor, like lead, the pos- 
itive waves of the current passed through without material obstruc- 
tion while the négative waves were partly suppressed, so that there 
would travel away from the cathode a current which was dominantly 

(Ê^aFoi other cases see sama topic & KEY-NUMBBB in ail Key-Numbered Digeata & Indexes 
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unidirectional. This method had been employed to some extent in the 
charging of storage batteries. Its use for the purpose of X-ray work 
had been slight and more or less expérimental. 

For the purpose of giving the necessary pulsating character to a 
continuons direct current, two methods were well known. One was 
a mechanical interrupter. Any suitable device which would rapidly 
open and close the circuit would resuit in a pulsating current ; but the 
limit of possible rapidity in thèse interruptions was soon reached. The 
other known device was naturally thought of as chemical in its action, 
and was called the Wehnelt interrupter. It was found that if a small 
point of platinum were used as the cathode in the electrolytic cell, it 
would deliver a current of exceedingly high pulsating frequency — as 
high as 1,500 to the second. The theory upon which this action is sup- 
posed to rest is that the flowing of current to the cathode créâtes a 
gas which surrounds the cathode with a protective and obstructive film, 
thus breaking the current ; but that, as soon as the current breaks, the 
film falls away — this opération being repeated and thus causing the 
pulsations. 

For the spécifie purpose of interrupting a direct current so as to give 
it suitable character for use in the primary coil of the X-ray appara- 
tus, the Wehnelt interrupter was old ; for the gênerai purpose of chang- 
ing an alternating current to direct, the aluminum électrode was old ; 
Churcher first combined in one apparatus, for the purpose of using an 
alternating current in operating an X-ray induction coil, the aluminum 
électrode or valve as the anode of an electrolytic cell, with a suitable 
electrolyte and with the Wehnelt interrupter as the cathode. He found 
that this combination was operative, and that, when properly used, it 
did its part in producing X-rays of at least fair efficiency. His con- 
ception of the invention was formulated in the claims of his patent, of 
which claims 1 and 5 are given in the margin.^ Claim 2 is not, for 
présent purposes, materially différent from claim 1. Claims 3 and 4 
relate to a modification, and are not involved, the suit being based only 
upon claims 1, 2 and 5. 

[1] We are not able to say that there was no invention in the sélec- 
tion and combination which Churcher made. The utility — indeed, the 
necessity — of changing the alternating current to direct was clear. 
The motor generator was expensive, noisy and unsuitable for a physi- 
cian's office and for many locations where the X-ray would be used. 
No one had ever made this transformation (from alternating to direct 
pulsating) by means wholly chemical, as that word is rather loosely 

1 1. In combination, an X-ray generator. a secondary coil supplying current 
thereto, a primary coil to Induce a current in said secondary, an electrolytic 
cell having an électrode adapted to freely pass current of one polarity and 
to resist the passage of current of opposite polarity, an électrode exposing 
a restrlcted surface to the electrolyte to interrupt the current, and a source 
of alternating current Connecting sald primary coil and electrolytic cell in 
circuit. 

5. In combination with an X-ray generator, a secondary coil supplying cur- 
rent thereto, a primary coil to induce a current in said secondary, a source of 
alternating current, Connecting said primary coil in circuit, and means inter- 
posed in said circuit for suppressing the waves of one polarity of said alternat- 
ing current, and rapidly interrupting the waves of opposite polarity thereof. 
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used to cover the actions hère employée! and to distinguish from nie- 
chanical. The Wehnelt interrupter never had been appHed to a cur- 
rent of the peculiar quah'ty which resulted from passing- an ahernating 
current throtigh an ahiminuni body. The nearest approach to the com- 
bination (if we give défendant the benefit of some doubts in the proofs) 
was that an ahiminum électrode had been used to suppress — incom- 
pletely — the current of one polarity, and the resuhing current had been 
transferred from the electrolytic cell to a mechanical interrupter and 
thence transferred to the primary coil of an X-ray apparatus. This 
had never corne into use, and it seems clear enough that it did not pro- 
duce satisfactory results. It is easy now to say that no invention was 
required to substitute the well-known Wehnelt interrupter for the well- 
known mechanical interrupter. If thèse had been both simple mechan- 
ical devices, the opération of which was clear and which would surely 
work as \vel\ in one environment as in another, there might be no an- 
swer to this proposition. We are not forgetting that certain chemical 
and electrical phenomena are as simple, clear and certain to those 
skilled in those arts as mechanical opérations and effects would be to 
skilled mechanics ; but, in spite of this, the record does not justify pro- 
nouncing the substitution made by Churcher to be an expédient in- 
volving only the work of an ordinarily skilled electrician. Both the 
ultimate efcect upon the primary coil and the immédiate action of the 
interrupter in the elcctrolyte must — it seems to us — hâve been matters 
of such uncertainty that the resuit could not be precisely foretold. A 
current which was not the ordinary direct current, nearly or quite uni- 
directional, but was one in which the waves of one polarity were in- 
completeiy suppressed, was to be subjected to an interrupting process 
of extrême dclicacy which had never been employed upon that spécifie 
quality of current. In the electrical field, the différence between in- 
efficiency and comparative efficiency is often the resuit of such seem- 
ingly trifling changes and of such obscure causes that we think the 
merit of invention may be attributed to the forward step which Church- 
er took. It is illustrative of this idea that in this record we find that 
tlie more really expert the witness is, the less positive he is regarding 
either theory or results of conditions which he has not testcd. 

[2] The patent cannot, in support of its validity, call to its aid the 
extensive commercial use which sometimes turns the scale ; but the 
question is not douhtful enough to be solved according to that criterion. 
Not only is Ihe défendant, if it has employed the invention, not per- 
mitted to deny patentable utility, but also it appears that some 20 of 
the Churcher devices were sokl and put into use, and that the only one 
of them about which there is further testimony has continued in use 
with satisfactory restdts. This continued use has been by the plaintiff, 
Dr. Dunham. The fact that he has found it nccessary or at least 
désirable to add another pièce of apparatus is not important, because 
the addition does not pertain to the patented combination. The fact 
seems to be that an aluminum électrode of a str.ndard or suitable size 
will not satisfactorily fdter or transform an alternating current of a 
voltage higher than about 60, and, as the line current furnished Dr. 
Dunham's offices was 110, he interposed a step-down transformer 
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which lessened the voltage to 60 before he brought the current to the 
apparatus which is the subjcct of the patent. \Ve think that the proper 
relative adjustment of incoming voltage and of aluminvim électrode 
surface are things which it was not necessary to describe in the spécifi- 
cation and which are not of the essence of the patented invention. 

[3 I We do not regard the associatcd agencies specified in the claim 
as an aggregation but rather as a true combination. Even in mechani- 
cal patents, the fact that the material is transformed or affected by suc- 
cessive opérations does not necessarily prevent a valid combination 
patent upon the group of successive agencies (e. g., Oshkosh Co. v. 
Waite Co. [C. C. A. 7] 207 Fed. 937, 941, 125 C. C. A. 385 ; and see 
Expanded Co. y. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 53 L. 
Ed. 1034) ; but in the electric art, the difïiculty of demonstrating mère 
aggregation must be greatly increased. In the présent case, the opér- 
ations of the two électrodes and the induction coil under the current 
and their ettects upon the current are so nearly simultaneous that 
the mind cannot practically conceivc any interval ; the fîltering élec- 
trode, the electrolyte, the interrupting électrode and the induction 
coil are receiving, modifying and passing along the current in the cir- 
cuit ; the induction coil would not operate as it does, except for the 
présence of the interrupter, and the interrupter bas its performance 
modified by the current peculiarities caused by the preceding élec- 
trode. We must take notice that very many electrical patents cover 
apparatus in which the différent éléments act (in theory) successively 
upon the current, aud this wdiole class of patents can hardly be de- 
clared void because not for true combinations. We are satisfied that 
the controlling cpiestion is not whether there was an aggregation, but 
whether there was invention in creating the patented combination. 

[4] A somewhat différent aspect of the question of invention is pre- 
.'^.cnted by the fact that défendant does not use the same form of ap- 
paratus shovvn in the patent, and, of course, if defendant's form does 
not involve any invention as compared with the art prior to Churcher, 
it cannot be that Churcher's intermediate jjatent discloses invention 
of a character broad enough to cover defendant's later form. The dif- 
férence betwcen the two is this : Churcher uses bis aluminum filter or 
valve and his platinum interrupter in a single cell containing an al- 
kaliiie electrolyte. Défendant uses two cells, the first containing the 
aluminum électrode and an alkaline electrolyte, and the second con- 
taining the ])latinum électrode and an acid electrolyte. The two cells 
are then bridged togethcr by two électrodes of lead, in electrical contact 
with each other, but which are incrt and bave no office excepting mere- 
ly that of a conductor. This view of tlic matter présents most sharply 
the question whether there was invention broadly in substituting the 
Wehnelt interrujjter for the mcchanical intcrrui^tcr in this combina- 
tion ; because the j^atentee must make this broad claim in ordcr to in- 
élude the defendant's device, and, tliereforc, cannot rest upon any 
spécial merit which there miglit be in ]5utting 1)oth électrodes in one 
simple cell. We bave already ]Jointed out that the invention im])resses 
us as having cousisted in uniting thèse éléments for the first time in 
electrolytic o])eration ; and v.-c cannot think that it rests merely in lo- 
i;40 i<".~Cii 
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cating both électrodes in one cell. The testimony tends to show that 
it is better to use the two cells of defendant's form, because the plati- 
num interrupter works better in an acid electrolyte, which would not 
do at ail for the aluminum électrode; but it also seems that the ré- 
sistance and the beat which are said to cause trouble if the platinum 
électrode is used in the alkaline solution can be overcome by properly 
increasing the électrode surface and the quantity of electrolyte. What 
défendant has really done is to divide one cell into two parts by a 
partition, using in each part the most appropriate electrolyte, and mak- 
ing the parts electrically one by an electric bridge. This may be an 
improvement, but it utilizes and embodies the underlying idea which 
we think the substantial invention and which consisted in using thèse 
two électrodes in this mutual relation and in this combination and with 
any suitable electrolyte. 

There remains the question whether the form of the claims prevents 
giving to the patented invention the scope to which it is otherwise 
entitled. We think not. It is true that the first and second claims name 
as an élément "an electrolytic cell" ; but, considering that two or more 
cells in séries are, in a gênerai way, the équivalent of a single cell, 
and that there can hardly be more than one complète and functionally 
operative electrolytic cell in an arrangement which has only one active 
anode and one active cathode, we think this claim language does not 
exclude such a unitary though composite cell as défendant uses. 

The language of claim 5 is broad enough to include the old device 
which had a mechanical interrupter ; but, perhaps in view of the spécifi- 
cation it should be interpreted as confined to a chemical interrupter. 
As we find claims 1 and 2 infringed, it is not vital to détermine the 
validity of claim 5. We see no practical objection to leaving the de- 
cree silent on that subject, without préjudice to its considération below. 

Electric Co. v. Controller Co. (C. C. A. 6) 243 Fed. 188, 195, C. 

C. A. . 

The decree below is reversed, and the case is remanded, for the 
entry of the usual interlocutory decree on claims 1 and 2} 

2 We hâve employed the conventional conception, assumed by défendant, 
that the current "flows" from valve électrode to interrupter électrode. Of 
course, If "flow" there is, It may be in the opposite direction. 
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NILES-BEIMENT-POND CO. V. IRON IMOLDERS' UXION, LOCAL NO. 68, 

et al. 

(District Court, S. D. Ohio, W. D. October 9, 1917.) 

No. 138. 

1. Principal and Agent ©='■3(1) — Agents— Wno are— "Sales Agent." 

Complalnaiit, a New Jersey corporation, wliich owned a controlllng 
interest in the stock of an Ohio corporation, entered into a \vorkiU|g 
agreement which characterized complainant as the Ohio corporation's 
gênerai sales agent. By this agreement complainant was to reçoive a so- 
called commission of 10 per cent, on the contract price of goods purchased 
of complainant by any customer or customers and nianufactured by the 
Ohio coinpany, out of which sums complainant was to pay ail expenses 
incurred in advertising and efCecting sales. A portion of the orders 
taken in Ohio were placed directly with the Ohio company, and the resi- 
due of its output was produced for complainant, which entered into con- 
tracts for the delivery of manufactured articles. UelA that, as a "sales 
agent" is one who sells goods which another person has delivered to him 
for that purpose and receives a compensation for his services by commis- 
sion or otherwise, and as the goods manufactured by the Ohio comijany 
were not delivered to complainant for sale, complainant was not the agent 
of the Ohio company. 

2. Courts <®=3316— Fédéral Courts— Jukisdiction—Diveesity of Citizen- 

SHIP. 

In such case where mem'bers of a union working for the Ohio corpo- 
ration struck at a time when it was under obligation to complainant to 
fin a large number of contracts for machines required by the United 
States as war necessities, complainant, coutending that the union and its 
members, by intimidation of other employés of the Ohio company, etc., 
prevented completiou of the machines, liled in the fédéral District Court 
for Ohio a bill against the Ohio coriioration and the Union and others to 
enjoin interférence with the work. Hcld that, even though both corpora- 
tions were interested in the performance of the contracts, nevertheless 
the Ohio corporation was properly joined as a défendant, and, there being 
diversity of eitizenship, the suit could not be dismissed under Judicial 
Code (Act March 3, 1011, e. 231) | 37, 36 Stat. 1098 (ComiD. St. 1916, § 
1019), on the ground that complainant and the Ohio corporation attempted 
colluslvely to make complainant a party for the puri>ose of creating a 
case cognizable in the fédéral courts, and for the further reason that a 
collusive arrangement is not shown. 

3. Maste» and Servant ©=338 — Strikes— Right of Dabor Unions. 

While laborers and members of a labor union hâve a légal right to 
strike, an employer has also a légal right to run an open shop, employ- 
ing without discrimination both union and nonunion men, and a labor 
union has no right to prevent by coercion nonunion men from working. 

4. Masteb and Servant <S=»338 — Strikes — Rigiits of Union. 

If an employer, whose union employés struck, engages others through 
misrepresentations, that affords no grievance to the strikers, and does 
not warrant them or thelr sympathizers to forcibly prevent a person em- 
ployed through misrepresentations from working. 

5. Sheeiffs and C'onstables <©=>86 — Duty of Sheriff — Relative Duty of 

Mayor. 

Gen. Code Ohio, §§ 4250, 4548, make the mayor the conservator of the 
peace of municipalities. Section 4549 confers on him ail powers possess- 
ed by sheriffs to suppress disorders. Section 4873 authorizes the mayor, 
in case of riots, to appoint additional policemen and officers for tempo- 
rary service; and section 4378 déclares that the police force shall pré- 
serve the peace, protect persons and property. Section 2833 déclares that 
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each sheiiff shnll préserve the iniblic pence. Section 12811 fleclares Hiat, 
whenever three or more persoiis are imlawfully or riotously assembled, 
ail judses, justices of the peaee, slieritls, and other mlnlsterial officers 
slinll make a prcK-laniation in the hearins of snch persons. commandin^ 
theui to disburse, and, if they refnse, such officers shall call on ail per- 
sons near, and, if necessary, tliroufîliout the connty, to aid in tnkinfj; info 
ciistorty persons so assembled. Jlcld, that botli the shoriff of the connty 
and the mayor of a innnicijwlit.y arc boiind to mniiitain the j)eace in the 
muni(à[iality, and ])revent riots aud uulawfnl assemblics, and the slier- 
ilï cannot évade liis responsihillty on the fçronnd that he did not taKe 
steps to prevent rloting because of the duty of the mayor. 
C. Mastee anu Servant (g=>;{;{S — I'icketing — AiiTiioKrrY. 

Whlle lawful iiicketiug is pennissible, Uirfïe nunibers shoidd be avoid- 
ed, and pickets, though they may invite workmcn from a plant, factory, 
etc., against which the strike bas been declared, to stop and discuss ibe 
strike situation, are not entitled to intimidate such workmen, or by force 
prevent them from workint;. 

7. ÎIUXICIPAL COBPORATIO.N-S €=>703(1) HlGTIWAYS— T'SE. 

The streets and hi.irbwa.vs iire for the use of ail law-abiding people, 
and niembers of hibor unions and strikers bave no authority to intimi- 
date or prevent ]iersons from usin.ç theui. 

8. Equity <S:='05(2) — JIaxims— Scope. 

The équitable maxim that he who cornes into equity nuist do so with 
elean hands does n<}t apjily to cvery unconscleiitious act or iiie(piitable 
conduct on the part of the offendin^' party, but is limited to misconduct 
In connection with the matter in liti^ation; hence, thougb conqilainant 
be treated as the real party in interest and bound by the acts of its sub- 
sidiary corporation, the fact that the subsidiary corporation miglit bave 
broken an agreement with striking woi'kmen under which they returned 
to work does not precliide comjilainant from secuiing a temporary in- 
junction restraining the strikei's from violating the law and by illégal 
and unlavvful methods preventing others from working. 

9. MoxoPOLiES <S=20— Trusts— Clayton Act. 

That a Kew Jersey coriioration owned a controlling Interest In the 
stock of an Ohio corporation engaged in the manufacture of tools, etc., 
and sold the product of the Ohio company, which was in fact its subsid- 
iary, does not bring the New .Terscv cor))oration within Clavton Act Oct. 
15, 1914, e. "•2?,, § 7, 38 Stat. 7:U (Cor.ip. St. 101.0, § SSIi.jg), declaring that 
no person engaged in commerce shall ac<iuire, directly or Indirectly, the 
whole or any part of the stock or other ca])ital of another coriioratioii 
engaged in conuuerce, wliere the effect; of such acquisition may be to sub- 
stantially lessen compétition ; the ownersliip of the stock of the Ohio 
corporation not lesseiiing or In any way affectliig comi)etition between 
the two companles. 

10. Injunction <S=»101(:!) — Strikes— IjAbor Union. 

Complainaut owned a controlling intei-est in the stock of an Ohio cor- 
poration, whose prodnct It largeiy dlsposed of, and which coriioratlon was 
under coutract to manufacture for complainant machines that complainaut 
had agreed to dellver to the United States government, and which were 
necessary In prosecution of war work. Union employés of the Ohio cor- 
poration struck, and by threats, actual iutimidation, and violence, in 
which menibers of the union, their ofiicers, and sympathlzers participated, 
prevented other employés of the Ohio corporation from working, tlius in- 
terfering with complainant's rights. The peace officers of the municl- 
pallty and county failed to discharge their sworu duties, and by acqul- 
escence at least assisted the striking lawbreakers, and in one case arrest- 
ed guards employed by the Ohio corporation, Instead of their assailants. 
Held that, as the union did not take any steps to enforce law and order 
and had no légal right to coerce other employés, thus preventing them 
from working, the prellminary injuuctiou should be granted, restraining 
the union and Its members from continuing such violence. 
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In Equit_v. Suit by the Niles-liement-]:^oii(l Company, a corpora- 
tion, against tlie Iron Molders' Union, Local No. 68, and others. On 
application for temporary injonction. Injunction granted. 

Allen Andrews and W. C. Shciihcrd, both of liamilton, Ohio, and 
Murray Seasongood, of Cincinnati, Ohio, for plaintifï. 

William ]]. Kubin, of Milwaukce, Wis., and R. J. Shank, of Hamil- 
ton, Ohio, for défendants. 

SATER, District Judge. The members of the Iron Molders' Un- 
ion, Local No. 68, numliering about 115, and working for the Niles 
Tool Company, an (Jhio corporation, at Hamilton, Ohio, struck on 
May 24th. Aside from other orders taken by the Tool Company, 
it was then under olDligation to the plaintiff to fill a numbcr of 
large contracta for heavy and urgently needed machines, which ]3lain- 
tiff had agreed to deliver at an early date to the United States, and 
which arc requircd by the L^nited States as war necessities for use in 
machine shops, ship and naval yards, and naval gun factories. The 
contracts of Ihat character aggregate about 83,000,000, and, under 
section 120 of the National Défense Act of lune 3, 1916 (39 Stat. 
213, c. 134 [Comp. St. 1916, §§ 3115f, 311.5g, 3li5h]), are given priority 
over other contracts. It is impracticable for the plaintiff to hâve man- 
ufactured elsewhcre the articles which it has sold to the government. 

The plainliff's i)rincipal place of business is in New Jersey, under 
whose laws it is duly organized and incor])orated. It owns ail of the 
common stock of the Tool Company and enough of its prcferred stock 
to give it a controlîing intercst. A large amount of the Tool Com- 
pany's preferred stock is, however, held by varions individuals 
throughout the country. The président and one of the vice présidents 
of the plaintiff are res'pectively the ])resident and vice président of the 
Tool Company. The secretaries of the two companies are différent. 
The plaintiff has nine directors ; the Tool Company five, of whom 
three are directors of the plaintiff comjiany. On February 6, 1900, 
the plaintiff and the Tool Company entered into a working agreement 
in which the plaintiff is characterized (improperly, I think) as the Tool 
Company's gênerai sales agent, and by which it is to receive a so-called 
commission of 10 per cent, on the contract price of goods purchased 
of the plaintiff by any customer or cnstomers and manufactured by 
the Tool Company, ont of v,diich per cent, the plaintiff is to pay ail ex- 
penses incurred in advertising and eft'ecting sales. About 5 per cent, 
of the orders taken in Ohio are i^laced directly with the Tool Com- 
pany : the rcsidue of its output is produced for the plaintiff. The 
plaintiff enters into contracts for the delivery of manufactured ar- 
ticles. Whatever profit the Tool Company makes on contracts sublet 
to it by plaintiff is, after the allowance of 10 per cent, from plaintiff's 
contract price, the property of such company. The plaintiff's prési- 
dent usually fixes the price sjiecified in ail contracts made by it, al- 
though some of the smaller ones are wrought out in plaintiff's office 
without coming to bis attention. In fixing such price, the plaintiff 
necessarily fixes, aJso, the price the Tool Company will receive for 
any work which it may do for plaintiff. Both companies are inter- 
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ested in the adjustment of the strike. The plaintiff demanded of the 
Tool Company, which has taken no action regarding this suit, the 
fulfillment of the contracts which plaintiff has placed with it. 

[1,2] The défendants claim that in fact the real and substantial 
plaintiff and party in interest is the Tool Company and not the plain- 
tiff; that the suit is brought by plaintiff against the Tool Company 
and its codefendants, ail of whom are citizens of Ohio, for the pur- 
pose of conferring an apparent jurisdiction on the United States court; 
that the Tool Company has an interest in the subject-matter of the 
bill which will properly align it with plaintiff, in conséquence of which 
there appears a controversy on each side of which are citizens of Ohio 
(Helm V. Zarecor, 222 U. S. 32, 32 Sup. Ct. 10, 56 L. Ed. 77, and 
cases therein cited) ; that, within the meaning of section V? of the 
Judicial Code, the plaintiff and the Tool Company hâve attempted 
improperly and collusively to make a party plaintiff simply for the 
purpose of creating a case cognizable by a fédéral court, when in 
reality the only parties in interest are citizens of Ohio ; and that there- 
fore the case must be dismissed for want of jurisdiction. To sustain 
this contention reliance is had on Southern Investment Realty Co. 
V. Walker, 211 U. S. 603, 29 Sup. Ct. 211, 53 L. Ed. 346, Miller & Lux 
V. East Side Canal & Irrigation Co., 211 U. S. 293, 29 Sup. Ct. 111, 
53 L. Ed. 189, Eehigh Min. & Mfg. Co. v. Kelly, 160 U. S. 327, 16 
Sup. Ct. 307, 40 E. Ed. 444, and Phœnix-Buttes Gold Min. Co. v. 
Winstead (D. C.) 226 Fed. 855. The instant case, however, in its 
facts, is unlike any of those above mentioned. 

The contract between the plaintiff and the Tool Company charac- 
terizes the former as the latter's gênerai sales agent. Whatever may 
hâve been the status of the two companies at the time the contract was 
made, agency cannot now be imputed to the plaintiff. A sales agent is : 

"One who sells goods which another person has Uellvered to hlm for that 
purpose and receives compensation for his services by a commission or other- 
wise." Ommen v. Talcott, 188 Fed. 401, 403, 112 C. C. A. 239, 241 (O. O. A. 2). 

The goods manufactured by the Tool Company are not delivered 
to the plaintiff for sale. On the contrary, the plaintiff sells goods 
to be manufactured and delivered. It then permits the Tool Company, 
by virtue of its contract with it, to produce for it the goods so to be 
delivered. The Tool Company is in the nature of, if not in fact, a 
subsidiary company of the plaintiff. It owns none of the plaintiff's 
stock, and cannot control it ; but the plaintiff, as the owner of a ma- 
jority of the stock of the Tool Company, has the mastery and control 
of that corporation, and may dictate its policy. United States v. North- 
ern Securities Co. (C. C.) 120 Fed. 721, 725, 726; Id., 193 U. S. 197, 
326, 24 Sup. Ct. 436, 48 E. Ed. 679. Should the plaintiff permit the 
Tool Company to manufacture the articles which plaintiff has agreed 
to deliver, it receives, not only its established percentage on the con- 
tract price, but, as the owner of a majority of the stock of the Tool 
Company, the greater part also of the profit made by the latter com- 
pany, if it manufactures the articles at a profit. The Tool Company, 
however, cannot compel the plaintiff to permit it to manufacture any 
article which plaintiff has sold and obligated itself to deliver. 
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In Carroll v. C. & O. Coal Agency Co, 124 Fed. 305, 61 C. C. A. 
49 (C. C. A. 4), on which this case is bottomed, there was no inter- 
locking of directors, nor did the plaintif? own any of the stock of any 
of the défendant companies. In that case the plaintiff was engaged 
in the business of selling coal and coke. It had contracts with the de- 
fendant coal companies by which it was to take and pay for ail their 
product at the mines, to furnish transportation, and to sell the same 
at prices fîxed by the companies, receiving a stipulated sum per ton 
for its services. By the terms of such contracts the défendant com- 
panies were not liable for damages for failing to furnish coal or coke 
to the plaintiff, where such failure was caused by strikes. In. reliance 
on such contracts, the plaintiff made contracts for the sale of large 
quantities of coal and coke, which could only be supplied from the 
mines of the défendant companies. The latter were prevented from 
furnishing the same by the wrongful and illégal acts of individual de- 
fendants, who were conducting a strike among the miners, and who 
by intimidation and threats prevented others from working in the 
mines. It was held that on such a state of facts the plaintiff had 
such an interest as entitled it to maintain the suit in its own right 
for its protection, independently of the coal companies, which, although 
properly made défendants, could not be aligned with the plaintiff to 
def eat the jurisdiction of the fédéral court ; their interests, although 
perhaps not adverse, being based on différent rights. The reasoning 
of that case is so peculiarly applicable to the case at bar, and withal is 
so Sound that it is hère adopted, in so far as pertinent, without répéti- 
tion. Jurisdiction is not wanting. 

At the conclusion of the évidence the announcement was made that 
the facts warranted the granting of an injunction, ana that counsel 
need argue only two questions — that above mentioned relating to ju- 
risdiction, and the further question as to what défendants should be 
enjoined. The évidence coming from the witnesses for the défense, 
most of whom were reluctant and unwilling, and some of whom as to 
important matters were incredible, discloses a situation requiring régu- 
lation, and, reinforced by the évidence submitted by the plaintiff, makes 
clear the duty of the court to stay further lawlessness. If the granting 
of reHef depended on the occurrences of July 8th and 9th alone, the 
delay in bringing the suit would require a déniai of relief ; but the in- 
cidents that then transpired so reflect on the attitude of the strikers 
and their active sympathizers, and their conduct on those occasions 
is so akin to that which was exhibited on September lOth and llth, 
immediately preceding the filing of the bill, that those incidents, as 
well as others appearing in the record, enter into and form a part of 
the history of the strike. 

[3] The light thrown by the record upon the situation as it existed 
between May 24th and July 8th shows, in view of the subséquent events, 
an abnormal condition in the city of Hamilton, which demanded the 
carefui watchf ulness and régulation of the officiais, municipal and coun- 
ty, charged with the maintenance of order and the public peace, and the 
exercise of a wholesome restraining influence on the part of the union, 
strikers, and employers, if a repression of lawlessness were ultimately 
to be assured. Labor has a right to strike. The strike is sometimes 
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Ihe only weapon laborers may wield to obtain their jiist déserts. The 
molders were at liberty to contend for the employment of vmion labor 
only at the Tool Company's plant, this being one of the principal points 
in controversy; but the company bas the right to run an open shop, 
employing without discrimination botli union and nonunion laljor, wiien 
and as such labor offers itself to meet the company's needs. The union 
men were not required to work for the company, but they had no riglit 
to say that no one should takc the places which they had left, or that 
those places should not be filled by nonunion men. Tlie right to forni 
and to jcin a union exists. The right to prevent another nian froni 
working, if he does not belong to a union, does not exist. This is still 
a free country. Every man may use his labor, bis acquired or God- 
given talents, of whatever worthy kind, in an honest way to earn a 
iivelihood and gain a competency. In the eyes of the law the rights of 
a union man ai'e no higher and no more sacred than those of the non- 
union man. The rule of equality prevails. A person may join a union 
or not, as he pleases, and no one bas a right to deny him the privilège 
of working, or to harass, annoy, abuse, or maltreat him because he 
Works, or is willing to work, in the place made vacant by a striker. 
Whenever either labor or capital rcsorts to discrimination, oppressive 
conduct, or words or deeds of violence, it discrédits and weakens itself, 
and invites the accompanying defeat which usually follows. 

The Tool Company, some time prior to July 8th, busied itself to 
find molders to take the places of those that had struck. On account 
of contracts which it had taken to produce war necessities, it had for 
the protection of its plant taken on 20 guards or watchmen in April. 
Their number, after the strike occurred, was increased until it now 
reaches 60. They are ail paid by the company. It had, for the purpose 
of housing its future employés, purchased the Atlas Hôtel and placed 
McGaughey in charge of it. If that action was rendered necessary by 
strike conditions, if it had ceased to be secure for a laboring man to 
occupy his ovvn bouse, or a boarding bouse of his own choosing, lawful 
bounds had already been passed. On July 8th some 13 men reached 
llamilton to work in the foundry, 5 of whom arrived in the evcning. 
Guards had gone to the dépôt with a truck to meet them and take them 
to the hôtel. There were also at the dépôt a quite large crowd of strik- 
ers and their sympathizers. The guards succeeded in gctting the men 
in the truck. One of them was pulled from it, beatcn, badly bruised, 
and sent to the hospital to be cared for. West participated in that as- 
sault. He enters a déniai, as he does, also, of his want(jn and cruel at- 
tack on Wise and Reichel on September lOth, but the évidence of his 
guilt is convincing. Deininger, who says he was captain of the pickets, 
Hufnagle, and Archer (Apscher) were also in the crowd. Deininger 
was seen with 4 of the men corralled against a wall, telling them that 
they better get on a train and get out of town. Five of the men that 
arrived that day were taken to the Tool Company's plant, kcpt there 
over night, taken out of a rear door the following morning and to an 
interurban station, from which they departed for Cincinnati. The oth- 
ers, except the one that was assaulted, were taken on their arrivai to 
the hôtel. McGaughey, who had gone to the dépôt to meet a cook, on 
account of the large and threatening crowd which had assembled at the 
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liotcl, was compelled to register him at another place, and was not able 
to return to the hôtel until 1 a. m. The crowd which had been about 
the hôtel ail day swclled, until in the evening it reached, according to 
Stricker, the chief of police, large proportions. 

Stricker's siaîemcnts do not cntirely consist. He says that he first 
heard of the trou1)lc at the Atlas holcl about 6 p. m., that on going there 
he fotuîd 25 or 30 on the outside, tliat tlicre were a numl^cr of men 
there intending to work for the Tool Company, and that, after rcmain- 
ing there about half an liour, he left, and sub.set'uently learned, about 
7 :30, that there was trouble at the hôtel. On his return there he found 
rniite a number of i)eojde, and on entering he learned that there were 
inside 9 men and the guards, Graf and Thomas. Later he said that 
he hrst heaid of a disturbance at the iiotel as early as 3 p. m., when he 
was in the country, and was told it looked like there was going to be 
trouble there ; that when he got there he found a "mob" ; that it 
looked like more than l,(XlO or 1,500 people, like it was thcir intention 
to get the men out of the hôtel ; that it looked "dangerous to everybody, 
* * * inside and outside, the property and everything." Further de- 
tailing what occurred in the evening, he testified that he learned from 
the nine workmen that they wanted protection and to get out of town, 
Inquiring under what prêteuses they were brought there (which was 
manifestly no affair of his), he was told, he says, that things had been 
misrepresented to them, that they had been ofïered given wages on 
govrnment work where there was no trouble, and that they wished to 
know if he would protect them and get them out of town. He states 
that he told the crowd what the men wished, asked 2 or 3 of the molders 
who approached him if they would play fair, and told the molders that 
if there was going to be any trouble the men would be protected. He 
asked the molders and their committee to help him out. He says there 
were 2,000 or 3,000 people there, and that he was doing the best he 
could to save life and property. The 9 men, as they went to the dépôt, 
were marched through the crowd, holding their hands above their 
heads, each marching by the side of a molder, and ail followed by po- 
licemen. Ugly language and threats were used that evening, especially 
toward the guards, Graf and Thomas. On the following day the chief 
found a couple of colored men at the dépôt. Strikers, who thought 
those men were going to work for the Tool Company, had taken them 
to that place to force them out of town, when in fact they were on their 
way to another point to perform construction work in the country. 

[4] The strikers and those co-operating with them were picketing 
or watching the dépôts to intercept any incoming laborers for the 
Tool Company. They had a right respectfully to inc|uire of any dis- 
charged passenger as to whether he intended to work for the Tool 
Company or not, and, if he chose to converse with them, to endeavor 
peacefully to persuade him; hut they had no right to interfère with 
his movement, or to compel him to stop against his will. or to force a 
conversation on or an argument with him, or to intimidate or assault 
him, or to tell him he would better leave town, or to compel or try to 
compel him to do so. If, as the défense claims, some of the men had 
been brought there under misrepresentations made by the company, 
that might give ground for complaint on the part of the deceived 
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persons against the company ; but it afforded no cause of grievance to 
the strikers, and no justification for any uncivil or unlawful conduct 
on the part of them or their friends. The unvvarranted interférence 
with the unoffending negroes indicates the extent to which the dis- 
regard of the rights of others had gone. Although the police depart- 
ment knew by the middle of the afternoon that trouble was threatened 
at the Atlas Hôtel, the record is barren of évidence of any attempt to 
prevent the assembling of the crowd, or to disperse or control it. It 
was allowed to grow until it became what the chief of police ternis 
"a mob." Twelve policemen were présent in the evening. What a 
squad of courageous policemen or deputy sherifïs, bent on the per- 
formance of their duty, could hâve donc to préserve the peace, we do 
not know, because no effort in that behalf was made. On the contrary, 
the chief of police called on members of what he characterized as "a 
mob" to aid him in conducting in safety to the dépôt men who had 
committed no offense and whose légal right to be unmolested on the 
streets could not be questioned. The rare spectacle was witnessed of 
unoffending men, deprived of the protection guaranteed by law, being 
marched to the dépôt with uplifted hands, to be sent out of town, while 
the offending crowd that provoked such a situation was suffered to 
remain undisturbed. 

[5] By the express provisions of sections 4250 and 4548, Ohio Gen- 
eral Code, the mayor is made the conservator of the peace. Section 
4549 confers on him ail the powers possessed by sheriffs to suppress 
disorder and keep the peace. By the terms of section 4373, he may, 
in case of riots and other like emergency, appoint additional patrolmen 
and officers for temporary service. Section 4378 déclares that the 
police force shall préserve the peace, protect persons and property, 
and obey and enforce ail ordinances of council and ail criminal laws 
of the state and the United States. Section 2833 provides that : 

"Eaeh sherlfl: shall préserve the public peace and cause ail persons guilty 
of a breach thereof, within his knowledge or view, to enter into recognizanee 
with sureties to keep the peace and to appear at the succeeding term of the 
common pleas court of the proper county, and commit them to jail in case of 
refusai." 

The mandatory injunction of section 12811 is that: 

"Whenever three or more persons are unlawfuUy or riotously assembled, ail 
judges, justices of the peace, sheriffs, and other ministerlal officers, forth- 
with iipon view or as soon as may be on information, shall make proclamation 
in the hearing of such persons, commanding them, in the name of the state 
of Ohio, to disperse and départ to their several homes or lawful employment, 
and, if such persons do not then forthwith disperse and départ, such officers 
shall call upon ail persons near, and, if necessary, througliout the county, to 
aid and assist in dispersing and taking into custody ail persons so assembled. 
Bach of such persons, so called, refusing to render immédiate assistance, shall 
be flned not more than fifty dollars." 

On the night in question, the officers of the Tool Company called 
on the sherift' (who testified in this case) to protect its property, and 
were told that the mayor was the one to look after that, and that, if he 
needed assistance, he (the sheriff) would corne down. Following the 
disturbance of September lOth, hereafter to be considered, he was in- 
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formed that there had been a riot on that date. It is incredible that he 
and the mayor did not know of the conditions existing in Hamilton. 
Indeed, there is no daim of ignorance in that respect. In so far as 
the record shows, he neither took action nor made inquiry, with a view 
of apprehending offenders, touching the happenings on either of the 
occasions mentioned. If he did either, it must he assumed that he 
would hâve mentioned it in his évidence. Nor does it appear that any 
one was arrested by him or the police department, v^^hose duties were 
inefficiently performed, on account of the events which transpired on 
July 8th or on September lOth, except as hereafter noted. The sher- 
ifï's refusai to act on July 8th, and his attempt to cast the entire re- 
sponsibility for action on the mayor was a shirking of his duty to 
observe the mandatory provisions of sections 2833 and 12811, which he 
was sworn to enforce. Whether the gatherings on the streets on July 
.8th and September lOth were mobs or not, they were manifestly un- 
lawful assemblages. As regards responsibility in such cases, the sher- 
ifï and the mayor stand, by express statutory provision, on an equal- 
ity. Neither is permitted to cast the burden of action on the other. 
It is as much the duty of the sherifï as of the mayor or "other minis- 
terial officer, forthwith upon view or as soon as may he on informw- 
iion," to command a mob or unlawful assemblage to disperse and de- 
part to their several homes or lawful employment. The appointment 
of spécial deputy sheriffs or additional patrolmen was not required, 
because the officer making proclamation is authorized to call upon 
persons near to assist in dispersing the crowd, and, if such persons re- 
fuse, they may be punished for such refusai. The law imposes on the 
sheriff and ail those exercising authority over and in the police depart- 
ment the active duty to maintain the public peace. Had there been 
watchfulness to prevent disorder, had disturbers of the peace been 
made to feel the strong arm of the law when trouble was threatened 
and in its incipiency, order could hâve been maintained and acts of vio- 
lence and lawlessness averted. In Nevir York, Lake Erie & Western R. 
R. Co. v. Wenger, 17 Wkly. Law Bul. (Ohio) 306, 308, it is said : 

"The old notion of not Interfering wlth persons untll they shall hâve aetual- 
ly committed a wrong Is fundamentally erroneous. The remedy which pre- 
vents a threatened wrong is, in its essential nature, better than a remedy 
which permits the wrong and then seeks compensation for it by the pecuniary 
damages which a jury may assess. * * * The idéal remedy In any perfect 
System of adrainisterlng justice would be that which absolutely precludes the 
commission of a wrong, not that which awards punishment or satisfaction 
for a wrong after it is committed." 

A mob or an unlawful assemblage is a cowardly thing. If in its 
formative period, or even in its somewhat advanced stage, it be fear- 
lessly taken in hand by courageous ministerial officers, who bave re- 
gard for their own efficiency and respect for the sanctity of their oaths 
of office, it almost always quickly melts away. Sheriffs and mayors 
and their subordinates are selected for and accept their positions to 
direct and do promptly just that kind of work, when occasion requires. 
There may be hère and there a lawless obstreperous person who will 
resist officers who thus perform their sworn duty; but those officers 
are authorized to meet résistance with force, and with as much force 
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as is necessary to subdue him and conserve the peace. Wliere tlie offi- 
cers of the law are derelict of duty, as they were touching the matters 
hère under considération, many ordinarily well-disposed, but sym- 
pathetic, persons may follow vicious and evil-disposed leaders into 
subverting the law, endangering- not merely the property, but tlae 
liberty, limbs, and life, of. others, and rendering the préservation of 
order difficult and dangerous. There are rare occasions when the 
angry passions of a community are so aroused by some iieinous crime 
that a quickly gathered assemblage will add another to that already 
committed before the peace officers can assemble or prevent. We 
hâve no such situation before us. The conditions in Ilamilton were 
well known, and demanded vigilance and prompt action on the part of 
the guardians of the law, to avoid disturbances. Had they met the sit- 
uation fearlessly and at the threshold, wrongdoing could bave been 
prevented, and this case would not be hère. It is always a grave 
reflection on peace officers, when, on account of their dereliction of 
duty, citizens of their community are forced to appeal to the courts to 
maintain the supremacy of the law and to give the protection such 
officers are bound by oath to atïord. The ministerial arm can act more 
quickly and is no less powerful than that of the courts, and should be 
prudently, impartially, and, if need be, vigorously employed. If the 
Ohio statutes do not sufficiently provide for the speedy and sure re- 
moval of such derelicts from office, amendments ought quickly to be 
made, that such may be done. 

[6, 7] The Tool Company 's plant was picketed, some of the picket- 
ing being done by others than the strikers. Lawful picketing is per- 
missible, but the number of pickets shoidd not be large. There is 
power in numbers, and, when the number is large and unfriendly, it 
intimidâtes and terrorizes. Every man, be he friend or foe, bas the 
right to work and to corne and go to bis work without fear or mole.sta- 
tion. He may be invited to discuss the strike situation, and, if he 
chooses, may stop and listen. The right to ])eacefully persuade him, 
but not by violence, threats, or intimidation, exists. If he does not 
wish to stop or hear, he may not be compelled to do so. No one or 
more ma}' lawfully follow him, as was in spécifie instances done, and 
while following him, or while he is passing, annoy, or abuse, or threat- 
en, or intimidate him, or apply to him offensive language or names, 
or opprobrious epithets. The streets and highways are for the use of 
ail law-abiding pcople. To such they should be as free as the air, that 
whosoever will, having due regard to the rights of others, may travel 
them in the pursuit of bis legitimate business, without hindrance or 
annoyance. The record shows it was necessary to escort workraen for 
their protection with guards, and that even thcn some of them were 
assaulted and beaten up, and that others, desiring to leave the city, 
were thus escorted or taken in automobiles to points beyond the cor- 
porate limits. 

The existence of such a condition shows that there was something 
radically wrong with the conduct of the strike, with the committee 
charged with its management, and the enforccment of the law. There 
v,'as no justification for Aliller going to the home of Garvcr (towards. 
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whom he entertained a fceling of enmity), not for the purpose of rea- 
soning wilh him, Ijut for the ]nir])ose of abusing and thrcatening- him, 
if he should serve the Tool Compan)', and of daring him out of his 
home to fight. I am convinced there were threats to destroy the com- 
pany's ]jlant, and that thcy did not ail emanate from the memhers of 
Local No. 68. There were some names ai)plied in the strike that, 
owing to their character and huraan weakness, are usually met by a 
blow. If those names were nsed at times by the guards, as the défense 
clainis, that was no jnstification for their use by the strikers or their 
friends, or vice versa. The record shows that men hâve been warned 
against working for the Tool Company, and threatencd, il they .shoiild 
do so, and that men willing and anxious to work hâve been deterred 
from so doing through fear of violence. The long years of service 
rendered by some of them for a single emplo3'cr suggests that they 
must be good worknien and good citizens. Thcy bave the same right 
to make a living as the men who strike. The law will not permit the 
latter to compel the former to remain idle. 

In the vicinity of the Tool Company's works are a number of manu- 
facturing ])lants employing large numbers of workmen, many of whom 
were in sympathy and co-opcrated with the members of Local No. 68. 
On the afternoon of Septcmber lOth, following the resumption of 
work at the Tool Company's plant, a large crowd assembled at or near 
it, about the time the employés had completed their work. Schalk's 
évidence minimizcs the size of the crowd; but Fnrrey, who attached 
his name to a circular as secretary of tlie striker"s committee, says the 
crowd numbered from 1,000 to 1,500. It was hostile to the handful 
of molders that left the plant, and its numbers were such as would in- 
cite fear. Guards proceeded to escort some, at least, of the workmen 
to their homes. Some of the guards and Wisc and Reichel were inter- 
cepted. Reichel's version of what transpired is uncontradicted, except 
by Schalk and West, and by them as to no matter of conséquence, ex- 
cept as to their part in the assaults, and is as follows : 

"A fellow si'ubbfMl iiiy arra and said, 'I wunt to talk to you.' I told him, 
'T doii't want to talk to yoii; 1 liave f;ot iu> Inisincss witli you.' And W) 
tlioy piiUed me. — lliere was abont a dozcn ot thoni aroinid pallins and pusliins, 
oiie by the sjdo of the other, and I tried to fîet baek to l'i'uninjî's t'ence ni or- 
der to .iinni) over there, and just when 1 tni-ned avouiid, why, I was struck. 

* * * Wliy, he says, 'If we eau't taik lo yon. we will learn you a lesson,' 
and somo fellow in the crowd holiov.'ed, 'Go t(j It, Bum,' and just theu 1 was 
strnek on tlie hack of the liead." 

"Bum" is the nickname of West. When asked what happened when 
he was tlius struck, he answered : 

"Why, I stopjjed, and I ri'ied to fjet to Iho fenee, and then I was hit asain. 

* * ''' aial it knoeked me on ni_y knees. I f.;<it np, and ilr. (ïraf srablied 
the nuui, and the man flKjre diiln'r know who he was, aiul he told the iiollee- 
man to take him in the wagon and take him dowu to head(iuarters." 



iun 



When W^elch, the police chauffeur, saw Reichel, he was bleedin 
from a scalp wotmd in the back of his head. Lake saw West hit hii.. 
with his fist, and Schalk hit him on the head with a brick, or a portion 
of one. AVise, who v/as likcvvise assaulted, thus describes the attack 
on himself : 
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"After I seen tliat man nodtUng hls head (whlch Wise took to be a signal 
for something), I turned around and I saw William West running, and I 
backed up agalnst the fence, and he stopped riglit in front of me, and the 
rest of the men started to going on ; but he asked me, 'What do you mean by 
seabbing?' * * * 'Why don't you take out a card?' and I says, 'I don't 
believe in any union.' He says, 'If you go up there to-morrow, I am going to 
get you;' and just at that there was something stirrlng on my left, and I 
didn't turn around, and he said, 'Oet in that gâte.' » * * i ^as standing 
right by Bruning's gâte, and I reached around to get the handle open, and ,1ust 
as I reached around he struck me, and then Bruning opened the gâte and 
pulled me in, and that is ail." 

It was West that struck him. A disinterested and crédible witness, 
who saw the attack on Wise and who identified West in the courtroom, 
in speaking of West, said : 

"Ile lookcd at Mr. Wise very threatenlngly, and wlth hls finger extended 
said, 'If you dare return to work to-morrow moming I will knoek hell out of 
you; understand?' * * * Then about that tinie there was a sklrmlsh a 
few houses south of where we li\e. They apparently were assaulting a man 
up there. I could tell by the crowd, the way It was moving, that something 
was going on ; * ■* * and with that some one down there yelled. 'Hit 
hlm! hit him!' and with that Mr. W^est drew back his right arm and aimed at 
Mr. Wise's face, and I saw hlm draw back hls arm, and I heard the sound of 
the blow. * « * ^ policeman stepped forward and asked me If tliat was 
the man that struck Mr. Wise. Of course, I didn't know Mr. Wise's name at 
the time ; and I also saw the otlier man who had been struck. The blood was 
flowlng down the back of his head." 

Leopold, an employé of the company for about 27 years, was told, 
soon after the strike began, because he would not join the union, that, 
if the strikers won, he would not work for the company any more — 
was threatened and against his expressed wish followed home by 
lyuegers, who made threats against Reichel and about tying up Mr. 
Wood and Lew Baden of the Tool Company. To insure Leopold's 
safe arrivai home on September lOth required, on account of the 
strikers along the street lying for workers, an escort consisting of the 
mayor, two guards, and four policemen; he was, on September llth, 
twice warned by a picket not to return to work, was at the courthouse 
assaulted by Walter Price and two or three others, was struck twice, 
knocked down, and kicked in the temple into insensibility (as I under- 
stand his évidence) after he had fallen. He still bore visible proofs 
of his injuries when he was on the witness stand. There is not a scin- 
tilla of évidence that Reichel, Wise, and Leopold, or any one of them, 
at any time by word or deed behaved himself unseemly, or provoked 
an assault, or committed an offense, unless it be an offense for a man 
to use his brain and brawn to eam an honest living. The part which 
West and Schalk took in the unprovoked and cruel assaults on the un- 
resisting Wise and Reichel is firmly established. 

In mitigation it is urged that two of the guards drew their guns and 
that Graf was striking with a black-jack. No apology will be made 
for such conduct ; but, whatever may hâve been the wrongf ul conduct 
of the guards, the situation thrust upon them by the strikers and their 
friends was such as was calculated to incite a resort to weapons of 
défense. The évidence is conflicting as to whether they held their 
guns by their side or pointed them at the crowd, and whether, if they 
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did the latter, as to the time of their so doing. The évidence of 
Reichel and Welch indicates that the appearance of the guns and of 
the black-jack followed, and did not précède, the assaults on Reichel 
and Wise. The attention of the poHce was specifically directed to the 
fact that West was guilty of an assault, yet he was permitted to walk 
to the poHce station with Schalk, who had with West participated in 
one of those assaults, and Schalk went on West's bond. The guards, 
however, were taken by the police in an automobile to the police sta- 
tion, and there released, on the ground that they had been authorized 
to carry guns. If the guards exceeded légal limits, the question then 
arises, Why were they, as offenders of the law, taken in charge by the 
police in an automobile, and another known ofïender intrusted to the 
keeping of his co-offender and permitted to report as if not under 
arrest? The only answer found in the record is that Schalk so re- 
quested, and that request was sufificiently persuasive to induce the dis- 
crimination mentioried. 

A belief that labor cannot win a strike without resort to unlawful 
means does it injustice. A statement that such means are necessary 
to succeed is a slander. It is the reckless and lawless few (and their 
like is found in ail Evocations) that foment trouble, which leads to 
wrongdoing and often ultimately throws the weight of public opinion 
against the striker. Labor is entitled to its just déserts, and may law- 
fuUy strike to get them; but neither labor nor any other aggregation 
of beings should permit its cause to be injured by the misbehavior of 
mischief makers, whether they be merely sympathizers or found with- 
in its own ranks. It should stand for the reign of law. 

[8] Some sort of a truce having been patched up, the strikers, on 
or about July 23d, returned to work. About four days later they again 
quit. The défense claims, as I understand its position, that this was 
due to a breach of faith on the part of the Tool Company when the 
arrangement of the final terms of settlement was undertaken, and the 
claim is therefore made that the plaintiff cannot obtain équitable relief, 
because it does not come into court with clean hands. I did not deem 
it advisable to enter into an investigation of that matter, for the reason 
that, if the daim of bad faith is well founded, there was but a breach 
of contract, and that, assuming even the plaintiff to be the same as the 
Tool Company, such breach did not justify acts of lawlessness. If 
the défendant company is guilty, as charged, and if its codefendants 
seek relief on that account, the subject-matter of that action would 
be différent from that hère involved. The maxim invoked does not 
apply to every unconscientious act or inéquitable conduct on the part 
of the offending party. It is limited to misconduct connected with the 
matter in litigation, and does not apply to misconduct which is uncon- 
nected therewith. Bentley v. Tibbals, 223 Fed. 247, 252, 138 C. C. A. 
489 (C. C. A. 2). In Kinner v. Lake Shore & Michigan Southern Ry. 
Co., 69 Ohio St. 339, 69 N. E. 614, the rule is stated that the maxim, 
"He who comes into equity must come with clean hands," requires only 
that the plaintiff must not be guilty of reprehensible conduct with re- 
spect to the subject-matter of his suit. 

[9] Nor does the ownership by the plaintiff of a majority of the 
défendant company's stock substantially or otherwise lessen competi- 
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tion bctween thcm (if they can at ail be said to compete), or restrain 
commerce, or create a mono])oly in any Une thereof. As hereLofore 
stated, the Tool Company is in effect, if not in fact, a subsidiary cor- 
poration, engaged largely, if not wholly, in performing contracts sublet 
to it by the plaintiff. The case is not witbin the provisions of section 
7 cf the Clayton Act (38 Stat. at Large, 730). If unfavorable or op- 
pressive conditions exist at the Tool Company, or if that company bas 
endeavored to enforce such conditions upon tlie workmen, they were 
not required to remain in its employ. If such conditions exist, this 
court bas not the power to correct them ; nor sbould it deny the plain- 
tiff relief, if its property rights are invadcd. The terms on which the 
molders shall work are a matter of contract betwcen them and the 
company. It is significant that, whatever the ternis and conditions 
may be which the Tool Company offers, there are persons who would 
gladly serve it, were they not deterred by fear from so doing. 

[10] The rule which prevails in the granting of temporary injunc- 
tions was stated by Judge Sage in Casey v. Cincinnati Typograpbical 
Union No. 3 (C. C.) 45 Fed. 135, 147, and by our Circuit Court of Ap- 
peals in Blount v. Société Anonyme, etc., 53 Fed. 98, 101, 102, 3 C. C. 
A. 455, and City of Grand Rapids v. Warren lîros. Co., 196 Fed. 892, 
116 C. C. A. 454. Measured by that rule, relief must be granted as 
prayed for against ail of the défendants. Its effect will be to restrain 
them from doing what any good citizen will not wish to do. The évi- 
dence of the active participation of many members of Local No. 68 is 
abundant. There is also évidence that members of that union were 
instructed to keep witbin légal bounds, but neither its officers nor its 
strike committee enforced the instructions. Indeed, Schalk, a member 
of that committee, participated in violent conduct. Some of the mem- 
bers of Local No. 283 also actively shared in the matters of which 
complaint is made. There is no showing that any officer or member 
of that body by word or deed discouraged the wrongf ul conduct herein 
mentioned, The efforts of the plaintif! to bring about a fuU disclosure 
of the unhappy occurrences connected with the strike received no as- 
sistance from that union, which defended at the hearing. If it dep- 
recated the disorder that prevailed, or disapproved of wrongdoing on 
the part of its members, as it ought to bave done, it should hâve 
cleared its skirts when the opportunity offered. 

Let the temporary injunction go. 



Ir. re FAOKr>ER. 

(I)isti-iet Court, N. D. Ohio, E. D. ?u]y, 1917.) 

Bankruptcy <S:::3418(3)— DiscriAiiGE— Specificatioa.s of Objections. 

Spécifications of objections to discharge, wiiich allcgeil that the par- 
ties filiug them were cretlitors and persons pecuuiarily inferested in the 
estate of the bankrnpt, and tliat they had tiled and iiioved tlieir claiius, 
which had been allowed by tlie rel'erce, are sufiicient to show tliat tlie 
objectiiig eredltors were liolders of clainis wliicli would be affected by 
discharge, and so were entitled to object. 
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2. BANKTtrPTCY (E=^44G — Findinos by Eefekee— Force. 

AVhon iiiiitters are referred to a master or référée to make findlngs 
of faft, such fliuUnss are coiiclusive on pétition for revlew or exceptions, 
milesH iiot sui)p()rted by sullieient évidence or contrary to law, and if tlie 
findiuss dépend upon tlie credibility of witnesses, or are consistent witli 
any aspect of tlie évidence, tliey sliould be uplield. 

3. Bankruptcy ®:=>414(:j) — Kindings of Spécial Master— Evidence— Suffi- 

CIEXCY. 

Findings of a spécial master, on spécification of objections to discharge 
of a baukrupt, that tlie bankrupt niade false statements in writing for the 
pnrros(> of obtaining crédit and that property was obtained on crédit in 
consoinence of snch statements, hcld supported by the évidence. 

4. Baskkuptcy (©=407(5) — False Statements— "Oetaiking of Property on 

Crédit." 

Withiu the provision of Bankruptcy Act July 1, 1S98, c. 541, 30 Stat. 544, 
deuyiiig discharge where the banknipt has obtained property as resuit oi 
a materially fuise iinancial statcinent in writing, tlie obtaining of goods 
under conditioiial contract of sale is, despite the seller's réservation of 
title, an obtaining of property on crédit. 

5. Bankruptcy ©=3407(5) — Disciiaroe— Denial. 

Wliere a bankrupt obtains inoney or property in any ainount not utter- 
ly trivial upon a material false stateinent in writing as to his Iinancial 
condition, discharge must be denied. 

6. Bankruptcy (S=5407(.3) — Discharge— Denial. 

A transfer made to hinder, delay, and defraud creditors more than 
four nionths prier to the flling of the pétition in bankruptcy is no ground 
for objection to discharge. 

7. Bankruptcy <S=>407(5) — Disciiaroe — Denial. 

Eveil though it might appear inéquitable, a bankrupt cannot be granted 
a discharge, where lie was not entitled to the saine because lie had ob- 
tained inoney or property on a materially false statement in writing; a 
bankrupt heing entitled to a discharge only by virtuo of the Bankruptcy 
Act and taking the riglit subject to the condition iinposed. 

In Bankruptcy. In the matter of the bankruptcy of Boyd Fackler. 
On exceptions of the bankrupt to the spécial niaster's report sustaining 
creditors' spécifications of objections to a discharge. Exceptions to 
the spécial master's report overruled, report confirmed, and discharge 
denied. 

Mabee, Andersen & Coble, of Shelby, Ohio, for bankrupt. 

Wm. F. Black and David F. Brucker, both of Mansfield, Ohio, Long 
& Marriott, of Shelby, Ohio, and Barrett & Barrett, of Indianapolis, 
Ind., for opposing creditors. 

WESTFNHAVER, District Judge. The bankrupt, Boyd Fackler, 
was adjudicated a bankrupt November 20, 1916, on an involuntary 
pétition. Thereafter he filed his pétition for discharge, and certain 
creditors filed spécifications of objection to the granting of the dis- 
charge. Thèse spécifications were referred to Hon. R. E. Hutchinson, 
spécial master, to hear the évidence and report the same, together with 
his findings of fact and conclusions of law. He found that certain 
spécifications were sustained, and the bankrupt excepts both to his find- 
ings of fact and to his conclusions of law. 

[ 1 ] The bankrupt, bef ore any évidence was introduced bef ore the 
spécial master, objected to the sufficiency of the spécifications, which 

^p^sVoT other cases see same topic & KBY-NUMDBR In ail Key-Numbered Dlgests & Indexes 
246 F.— 55 
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objections were overruled, and it is urged hère that this was error, ana 
that the spécifications are insufficient, in that it does not appear there- 
from that the objecting creditors were the holders of claims which 
would be affected by the discharge of the bankrupt. This objection is 
not well taken. It is not denied, but on the contrary clearly appears, 
that ail the objecting creditors hâve claims which would be barred by 
the discharge. The spécifications of the Ohio Rake Company and 
other creditors, in stating their objections, represent themselves as 
being each and ail creditors and persons pecimiarily interested in the 
estate; that each and ail of them hâve filed proof of their claims, 
which hâve been allowed by the référée. The other set of spécifica- 
tions, filed by the Eastern Rock Island Plow Company, contains the 
same allégations and specifically allèges that its debt will be released 
by the discharge. In my opinion, thèse statements are sufiicient to 
show that the objecting creditors are entitled to oppose the granting of 
the discharge. 

Inasmuch as the spécial master's findings are against spécifications 1 
and 2 of the Ohio Rake Company and others, and against spécifications 
2, 3, and 4 of the Eastern Rock Island Plow Company and others, and 
in favor of the bankrupt, and thèse findings are not excepted to by the 
objecting creditors, they may be disregarded. The inquiry, then, is 
limited to spécifications 3, 4, and 5 of the Ohio Rake Company and 
others, and to spécification 1 of the Eastern Rock Island Plow Com- 
pany and others, which the spécial master finds are sustained. The 
bankrupt excepts to thèse findings, as not supported by the évidence 
and as being contrary to law. 

[2] It is settled law that, when matters are referred to a master or 
référée to make findings of f act, such findings are conclusive upon this 
court on pétition for review or exceptions, unless not supported by 
sufficient évidence, or contrary to law. If a spécial master's findings 
of fact dépend upon credibility of witnesses, conflicting testimony, or 
are consistent with any aspect of the évidence, they should be upheld. 
For authority see the following: Callaghan v. Myers, 128 U. S. 617, 
666, 9 Sup. Ct. 177, 32 L. Ed. 547; Kimberly v. Arms, 129 U. S. 512, 
9 Sup. Ct. 355, 32 L. Ed. 764; Davis v. Schwartz, 155 U. S. 631, 636, 
15 Sup. Ct. 237, 39 L. Ed. 289; In re Simon & Sternberg (D. C. Ga.) 
18 Am. Bankr. Rep. 204, 151 Fed. 507; In re Wheeler (C. C. A. 7th 
Cir.) 21 Am. Bankr. Rep. 262, 165 Fed. 188, 91 C. C. A. 222 ; Collier 
on Bankruptcy (lOth Ed.) 333. 

[3-5] Spécifications 4 and 5 of the Ohio Rake Company and others, 
and spécification 1 of the Eastern Rock Island Plow Company, are sus- 
tained by the évidence. A finding to the contrary by the spécial master 
would hâve been so contrary to the évidence that it could not be sus- 
tained. Thèse spécifications, and the findings of the spécial master 
sustaining the same, show that on January 12, 1916, January 28, 1916, 
and May 24, 1916, the bankrupt made false statements in writing to 
the représentative of the Emerson-Brantingham Implement Company 
and to the Eastern Rock Island Plow Company, that thèse statements 
were made for the purpose of obtaining crédit from such companies, 
and that from the Emerson-Brantingham Implement Company at least 



IN RE FACKLER 867 

property was obtained on crédit in conséquence of such financial state- 
ments. The falsity of the statement consists in part in omitting from 
the list of liabilities the greater part of the bankrupt's indebtedness. 

This omission could not hâve been otherwise than knowingly and 
intentionally made, and with the purpose and object of misleading and 
deceiving the persons receiving the statements. The statements were 
knowingly and intentionally made and delivered for the purpose of 
obtaining crédit. The fact that they were made in response to re- 
quests of the représentatives of thèse creditors strengthens rather than 
repels the inference that they were made with intent to deceive. It fur- 
ther' appears that from time to time thereaf ter the Emerson-Branting- 
ham Implement Company continued to sell and deliver goods on crédit 
to the bankrupt. Thèse relations continued until shortly prior to the 
iiling of the pétition. It is true that the seller delivered the larger part 
of thèse goods under what is called "conditional sale contracts," but in 
my opinion goods thus obtained, even with a réservation of title, would 
fall within the meaning of this provision of the bankruptcy law. 
Moreover, certain goods during the same period were sold and deliv- 
ered, which were not covered by conditional sale contracts, and it is 
settled law that the quantity or value of the money or property ob- 
tained on crédit upon a materially false statement in writing is not 
material. The discharge must be denied, if money or property in any 
amount, not utterly trivial, is thus obtained. 

Upon this ground, I am of opinion that the discharge must be de- 
nied. This renders unnecessary a décision of the exceptions to the 
spécial master's finding on the third spécification of the Ohio Rake 
Company and others, and of the question whether money or property 
was obtained from the Eastern Rock Island Plow Company. Any and 
ail creditors having debts which will be barred by the discharge may 
take advantage of the spécifications of the Ohio Rake Company and 
others sustained by the spécial master and by me as above noted. 

[6] I am not convinced that the spécial master's finding is sustained 
by the évidence as to the third spécification of the Ohio Rake Com- 
pany, or that his conclusions of law are sound. This spécification re- 
lates to a transfer by deed, absolute in form, dated March 31, 1916, of 
certain real estate to the bankrupt's wife. This transfer was probably 
made to hinder, delay, and defraud creditors, but having been made 
more than four months prior to the filing of the pétition, it is not a 
ground for objection to a discharge. The spécial master's finding and 
conclusion are that the bankrupt retained an interest in or control over 
the same, and this was property which he concealed with intent to 
hinder, delay, or defraud his creditors. The true nature of the trans- 
action is best expressed in Mr. Fackler's testimony taken January 3, 
1917, and particularly the answer next to the last of the direct exami- 
nation. I am expressing no definite opinion, but it may well be doubted 
whether this is a fraudulent concealment of property. See the follow- 
ing: In re Ernest D. Wakefield (D. C. N. Y.) 31 Am. Bankr. Rep. 42, 
207 Fed. 180; In re William F. Hennebry (D. C. lowa) 31 Am Bankr 
Rep. 231, 207 Fed. 882. 

To avoid erroneous inferences from the above, it should be added 
that I am not holding that the transaction between the bankrupt and 
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the Eastern Rock Lsland Plow Company was an obtainiiig of nioney 
or property on crédit. At the time the false financial statement was 
given, bankrupt gave his note for past due indebtedness, payable at a 
future date. He obtained nothing else, either then or afterwards, on 
the statement made to this créditer, which .statement is tlie one dated 
January 28, 1916. It may well be doubted whether obtaining an exten- 
sion of time for payment of a past-due debt is obtaining money or 
property on crédit vvithin the meaning of the bankruptcy law. See the 
following: In re Tanner (D. C. Wash.) 27 Am. Bankr. Rep. 615, 192 
Fed. 572; In re Joseph Dunfee (D. C. N. Y.) 30 Am. Bankr. Rep. 721, 
206 Fed. 745. 

[7] Argument of counsel for bankrupt on what he denominates the 
broad equities of the situation bas been given due considération. I 
need not deny that from the bankrupt's point of view it is a hardship 
to be adjudged an involuntary bankrupt, to be compelled to surrender 
ail his property for the benefit of creditors, including that in excess of 
the homestead transferred to his wife, and to be then denied a dis- 
charge. But, whatever may be my personal views in that respect, this 
is no sufficient reason for disregarding the provisions of the bank- 
ruptcy law. An insolvent debtor has no means of obtaining a dis- 
charge, except under favor of the bankruptcy law, and that law ex- 
pressly forbids the granting of a discharge under certain conditions, 
some of which are, as above shown, présent in this case. 

An order will be entered, overruling the exceptions to the spécial 
master's reports, confirming the same, and refusing a discharge. An 
exception may be noted to this ruling. 



Ex parte KING. 
(District Court, E. D. Keiitucky, at Covlngton. Se]it('mt)er 24, 1917.) 

1. Wab <S='32 — MiLiïARY AuTironiTiES — Jurisdiction to ïry Offense. 

Act Aug. 29. 1916, c. 418, § 3, 39 Stat. tjriO ((■oinp. St. 191G, § 230Sa), 
whi(h supylanted Kev. St. § 1342, prescrlbed ucw articles of war. Arti- 
cle 92 déclares that auy persoii snbject to military law, who commits 
murder or râpe, sliall siitl'er tle.atli or iiiiprlsoiimeut for life. as a court- 
martial shall direct, but no person shall be trled by court-martial for 
nuirder or rapo comniitted williin auy stato of the Uniou or the Dis- 
trict of Columbia in time of peaco; while article 93 declare.s that an.y 
person subject to military law, who connnits marislnushter, mayheni, 
arson, etc., shall be puiii.Klied as a court-martial may direct. Article 5S 
of the original articles of war déclares that, in time of war, larceny, 
robbery, murder, etc., shall be puni.stiable by the sentence of a gênerai 
court-martial when committed by persons in the military service of the 
United States. A soldier, after dedaration that a state of war existed 
between the United States and Germany, killed a policeman of a Ken- 
tucky city. Hcld, that tlie military authorities had superior jurisdiction 
of the offense. 

2. War iS=332 — Jukisdiction — Waiveiî. 

Where the captain and ina.ior of a soldier who .shot and killed a police- 
man of a city delivered hiin into the custody of the civil authorities, and 
on Iiis exaniining trial consented that such civil authorities should pro- 

(g=3For other cases see same topic & KGY-NUMliBR in ail Key-Numbered Digests & Indexes 
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ceod with tlio fase, kucU r-oii<-;oiit. lifning tioen haRtily Kivon, wns not, as 
a.ciiiiist tlie coiiiiimiKlin;,' oliietn- iif tlie brij^'ade of wliich'the soldicr was a 
nienilier, a waivcr of tlie iireferoncc ri.alit of tlie mililai-j' autliorities to 
try iiiiii ; thovo. being iio i)resuin])tion tliat the captaiu and major acted 
wilb aurbority. 

Pétition by Simson Kin^' for a writ of habeas corpus to secure the re- 
lease of George King, cnmmittecl by the Coiinty Jiulge of Campbell 
coiinty, Ky. Cîcorge King, the party in custody, directed delivered to 
military authorities. 

W. C. G. Ilobbs, of Lexington, Ky., for petitioner. 
Thos. D. Slattery, U. S. Atty., of Covington, Ky., for the United 
States. 

COCHRAN, District Judge. This is a writ of habeas corpus that is 
before me. It was issiied upon the pétition of Simon King, father of 
George King, the person held in custody. He is so held by the jailer of 
Campbell connty, in this district, to whom the writ was directed, upon 
a charge of inurder. He was first comniitted by the county judge of 
that county upon an examining trial, and since then he bas been indict- 
ed by the grand jury thercof for that offense. lîe is a private in Com- 
pany C, Second Kentucky Infaatry, National Guards, and subject to 
military law, as provided by article 2 of Articles of War, section 2308a, 
United States Compilcd »Statutes 1916, p. 3949, and bas been since 
April 13, 1917. The person whom he is charged with murdering was 
Christopher Kolhoven, then a policeman of the city of Newport, in 
that county. It is charged that he did so on July 11, 1917. The claim 
is that the killing took place on one of the streets of that city, and that 
it was not done in the performance of any duty as a soldier. 

On July 28, 1917, the captain of bis company preferred the charge 
against him of having committed the crime of murder, and Gen. Roger 
D. Williams, commander of the brigade to which the Second Kentucky 
Infantry belongs, bas filed an intervening pétition, praying that the 
prisoner be delivered to the military authorities, to be tried by a court- 
martial on the charge so preferred against him. The commonwealth 
of Kentucky bas appeared by the commonwealth's attorney of Camp- 
bell county, and resists the delivery of the prisoner to the military au- 
thorities. The prisoner claims that the killing was committed by him in 
the performance of bis duty as a soldier. The time of the killing was a 
time of war. The United States bas been in a state of war with Ger- 
many since April 6, 1917. 

The c|nestion wbich the case j^iresents for considération is whether the 
Campbell circuit court bas jurisdiction now to try him for the offense 
for wbich he bas been indicted. It is not whether it had jurisdiction to 
indict him and may not hereafter bave jurisdiction to try him. It is 
not nccessary to détermine this (]uestion at the présent hearing. The 
question before me may be narrowed to tliat stated, to wit ; Whetlier 
that court bas jurisdiction to try him iinder existing conditions, and to 
that end to witbhold bis custody front tbe n.tilitary authorities. 

[1] The solution of the question dépends upon the true construction 
of the articles of war in force at the time of the killing. They are to 
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be found in section 3, c. 418, 39 Stat. 650, being Act Aug. 29, 1916 
(U. S. Compiled Stat. 1916, § 2308a), which takes the place of section 
1342, U. S. Rev. Stat. It is thereby provided that section 1342 be 
amended to read as therein provided. It is well to approach its perti- 
nent provisions from the viewpoint of how the matter stood under sec- 
tion 1342 as it formerly was and hère from the viewpoint oi how it 
stood in time of peace. It stood then, as under the présent statute, 
difïerently in time of war from what it stood in time of peace, and we 
are only concerned as to how it stood and stands in time of war. But 
it will aid in understanding how it stood and stands in time of war to 
understand fîrst how it stood and stands in time of peace. 

By section 1342 bef ore it was thus amended a soldier of the United 
States army could be court-martialed in time of peace for offenses 
committed by him in violation of the criminal laws of a state or of the 
United States. Such jurisdiction was conferred by article 62. There- 
by jurisdiction was conferred of "ail crimes not capital, and ail dis- 
orders and neglects, which officers and soldiers may be guilty of to the 
préjudice of good order and military discipline." Under this article a 
capital crime could be dealt with only as a disorder or neglect preju- 
dicial to good order and military discipline. In re Stubbs (C. C.) 133 
Fed. 1012. A case where such jurisdiction was exercised is that of the 
soldier who attempted to kill the assassin, Guiteau. Ex parte Mason, 
105 U. S. 696, 26 h. Ed. 1213, 

The jurisdiction so conferred, however, is not exclusive, but is con- 
current with that of the civil courts. Graf ton v. United States, 206 U. 
S. 333, 348, 27 Sup. Ct. 749, 51 L. Ed. 1084, 11 Ann. Cas. 640; Frank- 
lin V. United States, 216 U. S. 559, 30 Sup. Ct. 434, 54 h. Ed. 615. 
And by article 59 the civil courts were given priority in the exercise of 
jurisdiction. It was thereby provided that : 

"When any officer or soldier is accused of a capital crime, or of any offenses 
agalnst the person or property of any citizen of any of the United States, 
which is punishable by the laws of the land, the commaiiding officer, and the 
officers of the régiment, troop, battery, company, or detachment to which 
the person so accused belougs are required, except in time of war upon appli- 
cation duly made by or on behalf of the paity injured, to use their utmost 
endeavors to deliver him over to the civil magistrale and to aid the officers of 
justice In apprehendlng and securlng him, in order to bring him to trial." 

As the requirement was that the officers specified should so do 
"except in time of war," this provision had application only to time of 
peace; and by virtue thereof in time of peace the military authorities 
were bound to give way to the civil. But this was not the only juris- 
diction conferred on courts-martial of offenses against the criminal 
laws of a state. By article 58 they were given other jurisdiction there- 
of, but it is expressly limited to time of war. That article is in thèse 
words : 

"In time of war, insurrection, or rébellion, larceny, robbcry, burglary, ar- 
son, mayhem, manslaughter, murder. assault and battery with an intent to 
kill, wounding, by shooting or stablMng with an intent to commit murder, 
* * * or assault and battery with an intent to commit râpe, shall be 
punishable by the sentence of a gênerai court-martial when committed by 
persons in the military service of the United States, and the punlshinent in 
any such case shall not be less than the punishment for the like oiïeuse by the 
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laws of the State, Terrltory, or district in wlileli such oiïonse may hâve been 
committed." 

It has been held by the Suprême Court in the case of Coleman v. 
Tennessee, 97 U. S. 509, 24 L. Ed. 1118, that, where an offense covered 
by this article is committed in time of war in enemy country, the 
military authorities hâve exclusive jurisdiction of the offense. There, 
in time of the Civil War, a fédéral soldier had committed the crime 
of murder in the state of Tennessee whilst it was in the military occu- 
pation of the United States, with a military governor at its head, ap- 
pointed by the Président, and, as there held, enemy's country. It was 
held that the soldier was net amenable to the laws of that state after 
it ceased to be enemy's country upon the close of the Civil War. This 
position was based upon the principles of international law, and not 
on the interprétation of the statute. Thougli the question was not 
involved therein, Mr. Justice Field considered how the matter would 
hâve been, had the crime been committed in a loyal state, which is 
the case we hâve hère. It was held that it would hâve been otherwise. 
He said: 

"But tlie section does not malîe the jurisdiction of the military trlbunals 
exclusive of that of the state courts. It does not déclare that soldiers com- 
mitting the offenses nauied shall not be amenable to punisliment by the state 
courts. It simpiy déclares that the offenses shall be 'punishable,' not that 
they shall be punishcd by the military courts; and this is merely saylng 
that they may be thus punished. Previous to its enactment the offenses desig- 
nated were punishable by the state courts, and persons in the military service 
who committed them were delivered over to those courts for trial ; and it 
contains no words indicating an intention on the part of Congress to take 
from theni the .iurisdiction in this respect which they had always exercised. 
Wlth the known liostility of the American people to any interférence by the 
military witli the regular administration of .justice in the civil courts, no 
such intention should be ascribed to Congress, in the absence of clear and 
direct language to that effect. We do not mean to intimatc that it was not 
within the competency of Congress to confer exclusive jurisdiction upon mili- 
tary courts over offenses committed by persons in the military service of the 
L'nlted States. As Congress is expressly authorized by the Constitution 'to 
raise and sui)port armies' and 'to maUe rules for the govemment and régula- 
tion of the land and naval forces,' its control over the whole subject of the 
formation, organization, and govemment of the national armies, includlng 
therein tlie punishment of offenses committed by persons in the military 
service, would seein to be plenary. Ail we now afflnn is that by the law to 
which we are i-(^ferred, the thirtieth section of the Enrollment Act, no such 
exclusive jurisdiction is vested in the military trlbunals mentioned. No pub- 
lic policy would hâve been subserved by investing them with such jurisdiction, 
and many reasons may le suggested against it." 

It will be noted that the considérations upon which he based the 
conclusion that the military jurisdiction conferred was not exclusive 
as to a loyal state in time of war were what the article did not provide 
and what it did. It did not provide that "the offenses named shall not 
be amenable to punishment by the state courts," nor did it provide 
"that they shall be punished by the military courts." What it did 
provide was that they should be "punishable" thereby, which was mere- 
ly "saying that they may be thus punished." But it did not foUow, 
from the position that the jurisdiction in such a case was not exclu- 
sive, but concurrent with that of the civil courts, that the military au- 
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thorities did not hâve the prior right in the exercise of jiirisdictioti. 
On the contrary, Mr. Justice Field recognized that they did hâve siich 
prior right. He said : 

"Persons in the uiUitary sorvice could not havo beon takoii froin the iu-iii.y 
hy process of the state courts wirliout tho consent of the military authorities : 
and therefore no iitii)j!irment «f its efficiency eo'.ihl arlse from the rc^teiitioii 
of jurisdiction by the state courts to try ti>e olïcnsiw. The aiiswer of the 
military authorities to any sucli process wonhl linvc lieen, 'Wo are eiiipowered 
to try and punish the persous wlio liave committ(>d the offenses alleged, and 
Tve shall see that justice is donc in tlie premises.' Interférence with tlie 
army would thus hâve been impossible ; and offenses coramitted by soldiers, 
dJscovered after tl>e army luid marched to a distance, wlien tlie productiou 
of évidence hefore a court-martial wonld luive been dUïicult, if not inipossilile, 
or discovered after the war was over and the army disbanded wonld not go 
uni)unished. Surely Congi'ess could uot hâve intendcd tliat in such cases the 
guilty should go free." 

Indeed, it is an unescapable impHcation from the exception in article 
59 of time of war from its requirement that the officers thereby re- 
ferred to shall deliver an accused soldier to the civil authorities, if in 
their power to do so, and, if not, shall aid them in arresting him, thus 
limiting it to a time of peace, not only that the military authorities hâve 
the prior right to try him for the offense of which he is accused, but 
that they hâve the right to withhold him from the civil authorities and 
keep him in the army under ail circumstances during the pendency 
of the war. It is clear, therefore, that under the articles of war as 
contained in section 1342, U. S. Rev. Stat., the civil authorities in 
time of war had no right to withhold a soldier accused of a crime from 
the military authorities, or to demand him from them in order to try 
him for an offense against the criminal laws of the land. 

How does it stand under the act of August 29, 1916, in force at the 
time of the commission of the offense complained of? Thereunder 
article 96 takes the place of article 62 in the former statute, and article 
74 of article 59. Though there is a change in verbiage, thèse new 
articles are substantially the same as the old ones. It is not important 
to take further note of them. The place of article 58 is taken by two 
sections in the new législation. They are articles 92 and 93. Article 
92 is in thèse words : 

"Any person subject to military law who comniits murder or râpe shall 
suffer death or iinprisonnieiit fcjr llfe, as a court-uiartial sliall direct; but no 
per.sou shall be tried by a court-inartial for murder or râpe comniitted withiii 
the geographical liniits of the states of the Union and the District of Oolumbla 
in time of peace." 

Article 93 is in thèse words: 

"An.y pers-on sub.icct to milita r.y Inv/ wîio commits manslau.ghter, mayliem, 
arson, burglai-y, robi)ery, lar(eii.\-, erabezzlement, per,iury, assault with Intent 
to commit any felon^, or assault with intent to do bodily harm, shall be 
punished as a court-martial niay direct." 

The offenses covered by article 93 are not limited to time of war, as 
in the former article 58, but the two covered by article 92 are. It will 
be noted, howevcr, that in ncitlier article is the provision that the of- 
fenses cQvered by tîieni are "pnnishable" by court-martial ; but in arti- 
cle 92 the provision is that the offender "shall suffer death or iraprison- 
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ment for life as a court-martial may direct," and in article 93 that hë 
"shall be punished as a court-martial may direct." Such language as 
this Mr. Justice Field in Coleman v. Tennessee seems to intimate might 
confer exclusive jurisdiction. It is therefore a ciuestion under the 
existing articles of war whether the military authorities do not in time 
of war hâve exclusive jurisdiction of the crime of murder, when com- 
mittcd by a person subject to military law, no matter where he may be 
when committed. Tt is not neccssary that I take any position on this 
question. y\ssuming that the jurisdiction is no more exclusive than 
under article 5<S of the former articles, the military authorities under 
article 92 bave the préférence in the exercise of jurisdiction. 

|2| It is urged on behalf of the commonwealth of Kentucky that 
Ihis préférence has been waived by the military authorities. The ac- 
tion relied on as amounting to such waiver is the delivery of the pris- 
oner to the jailer of Campbell county by the sergeant of bis company, 
who arrested him, the delivery b}' his captain of the rifle with which the 
killing was donc to the civil authorities, to be used as évidence against 
him, and the présence of his captain and a major, probably his major, 
at the examining trial, and their statement to the county judge who held 
the trial, when asked if they wanted him and were going to interfère, 
"I_^et the civil court attend to it," ail of which took place on the day of 
the killing. To this it is suffîcient to say that, assuming that the juris- 
diction of the military authorities is not exclusive, bui prior only, it 
has not been made to app,ear that thèse ofFicers had any authority to 
waive the prior jurisdiction. The sergeant swears that he delivered the 
prisoner to the jailer to be held for the military authorities, and the 
action of the other oflicers was in view of the exercise of jurisdiction 
by the civil authorities, who had him in custody and after lapse of but 
little time for reflection. It cannot be said that presum])tiveîy they had 
authority to waive the prior jurisdiction of the military authorities, 
conceding that they intended to do so ; and in the absence of a showing 
that they had such authority I cannot do otherwise than recognize such 
prior jurisdiction, when asserted by the commanding officer of the 
brigade to which the prisoner belongs. 

My conclusion, therefore, is that if the Campbell circuit court will, 
in any contingency, bave jurisdiction to try the prisoner under the in- 
dictment against him returned therein, it does not hâve such jurisdic- 
tion now, and that the military authorities are entitled to hâve him de- 
livered to them, at least for trial under the charges pending before them 
against him. 

An order will be entered to that eiïect upon the writ. 
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In re PEARLMAN. 
(District Court, E. D. New York. December 18, 1917.) 

1. Chattel Mortoaoes <S=>99 — Filing Akew — Statute. 

L'nder Lien Law K. Y. (Consol. Uiws, c. 33) § 23.5, as amended by 
Laws 1915, c. 608, wliich provides that a chattel mortiçage shall be In- 
valid as against creditors of the mortgagor and subséquent purehasers 
o£ the mortgagees in good faith after the exi)ii'ation of the first or any 
succeeding term of one year, unless within 30 days next preceding the 
expiration of such term a statement, containing a description of such 
mortgage, etc., or a copy of the mortgage with its indorsements, is filed in 
the proper otRce in the city or town where the mjortgagor then resided, 
and if the chattels are located in the city of New Yorli at the time of the 
exécution of such mortgage a copy of sucli mortgage and its Indorse- 
ments, etc., must be flled in the same oflice or offices where the original 
mortgage or copy tliereof was filed at the tiiue of tlie exécution of tlie 
same, a statement or copy must, wliere tlie chattels are in New York 
City, be refiled in the several offices in which the mortgage or copies may 
hâve been originally flled. 

2. Chattel Mobtgages <S=»97 — Renewal — Lien Law — Time for Filing. 

Lien Law N. Y., § 235, as amended by l.,aws 1915, c. 608, requiring 
annual refiling of chattel niortgages within 30 days next preceding the 
expiration of each terni of a year as condition to validity, must be con- 
strued strictly, and a renewal flled prior to the 30-day period is invalid. 

3. Chattel Mobtgages ©=597 — Renewal — Lien Law — Time for Filing. 

Where a copy of a chattel mortgage was filed in the county in which 
the property was located on February Itith, a renewal notice flled on 
Jaiiuary 16th of the following year was too early, and was inefCective, 
under Lien Law N. Y., § 235, as amended by Laws 1915, c. 608, requiring 
such renewal notice, etc., to be filed within 30 days next preceding the 
term of one year from the first filing, etc., for, no matter how the time 
be compiited, the notice was filed more than 30 days before the expiration 
of the year ; this being true, even tiiough the law would not conslder the 
part of the day on which tlie original filing occurred. 

4. Chattel Mortgages <©=>9T — Renewal — Lien Law — Time for Filing. 

In such case, where the original mortgage was filed in the county of 
the mortgagor's re.sidence on February lôth, and the renewal notice was 
flled In that county on February 18th, and, as stated above, in the county 
where the property was located on Feliruiiry l(ith. liotli renewal notices 
were filed within time for the term of one year caunot be delayed by 
filing copies for a time. 

5. Chattel Moktgages <S=»97 — Fii.ino of Renewal — Efi'ect on Original. 

A delay of 6 days in flllug, pursuant to Lien Law N. Y., § 232, a 
copy of a chattel mortgage in the county where the property was located, 
does not render invalid the original filing, in tlie absence of évidence 
showing that any person was deceived, or that there was any intent to 
deceive, by reason of sucli delay. 

In Bankruptcy. In the matter of the bankruptcy of Joseph I. Pearl- 
man. Application for payment of a chattel mortgage from the pro- 
ceeds of the sale of the estate, including the property covered by the 
mortgage. Application granted. 

Siegel, Corn & Siegel, of New York City, for petitioner. 
Samuel Zirn, of Brooklyn, N. Y., for trustée. 

CHATFIELD, District Judge. This is an application for payment 
of a chattel mortgage from the proceeds of sale of the estate, including 

^saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ihe property covered by the mortgage. The only question is as to the 
validity of the mortgage, and arises as follows : 

[1] The original mortgage was made on February 10, 1916. It was 
filed in the office of the register of the county of Kings, where the 
mortgagor resided, on February 10, 1916, and in the county clerk's 
office in Queens county, where the property was located, on February 
16, 1916, under section 232 of the Lien Law of the state of New York, 
contained in chapter 38 of the Laws of 1909. By section 235, a chattel 
mortgage is invalid as against creditors "after the expiration of the 
first or any succeeding terni of one year, reckoning f rom the time of the 
fîrst fîling, unless, (1) within thirty days next preceding the expiration 
of each such term, a statement" is fîled (2) "in the proper office" of 
résidence, and if the chattels were in New York City a copy must also 
be "filed in the same office where tlie original mortgage or a copy there- 
of was filed at the time of the exécution of the same." By chapter 608 
of the Laws of 1915, the words "or offices" bave been inserted in the 
part last quoted. 

The direction that the copy be filed "in the same office where the 
original mortgage or a copy thereof was filed" evidently caused some 
discussion. The mortgagee claims that the original provision was not 
in the plural, and that the refiling might be in either one or the other 
of thèse offices. No reason bas been shown for such an interprétation. 
The provision was plainly one in addition to that requiring refiling in 
the county of résidence, but the amendment bas removed the question, 
if it existed. 

[2,3] But this does not answer the principal question raised as to 
validity. The trustée points out that the renewal notice was filed in 
the county of Kings upon the 18th day of January, 1917, and in the 
county of Queens on the 16th day of January, 1917. The former copy 
was clearly within the 30-day period preceding the expiration of the 
term. The trustée, however, contends that the copy filed in Queens 
county upon the 16th day of January was on the day before this 30- 
day period. 

The rflortgage, which was filed during office hours upon February 
16, 1916, would be good for one year, reckoning from the "time" of 
that filing. This would include a part, at least, of February 16, 1917, 
and under ail rules of construction would go beyond the end of Febru- 
ary 15, 1917. For ail usual purposes it would include the whole of the 
16th. Hence 30 days immediately preceding the expiration of such 
term could be computed by counting the 16th of February as the first 
of said 30 days. This would give ail of the 18th of January as the 
30th day preceding. 

The statute says, "within 30 days next preceding the expiration." 
If we take the "next" 30 days preceding the date of expiration, we 
would include only the 17th of January as the 30th day. Again, if we 
count back from the hour, i. e., "the time" of filing, we also run into 
the 17th, and ail of that calendar day would be available. To give 
the mortgagee by construction a part of a day over "one year," on the 
theory that the law does not take into account the parts of a day, and 
then to penalize him by including that part of a day to fill up the 30- 
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day period, and thus to disregard that part of the thirtieth day which 
stretched back into January 17th, would be contrary to tlie usual ap- 
plication of the rule. 

It bas been repeatedly held that this section must be constrned 
strictly, and that a renewal filed prior to the 30-day period is invahd. 
Industrial Loan Ass'n v. Sanl, 34 Mise. Rep. 18S, 68 N. Y. Supp. 837; 
Newell V. Warner, 44 Barb. (N. Y.) 258; Nat. Bank of Métro, v. 
Sprague, 20 N. J. Eq. 13. A strict interprétation does not mean that 
the law must shorten the period by a forced construction, but one day 
too much is as great an évasion of the statute as a longer lapse from 
the prescribed term. Hence a filing on January 16th would be invalid, 
if that were the sole criterion. But the law says that the mortgage 
must be filed in two places, and must be renewed within 30 days pre- 
ceding the expiration of one year after the first filing. The refiling 
must be in both offices. 

[4, 5] The term of one year cannot be extended by delaying the fil- 
ing of the copy for a period. Hence, as the mortgage was filed first 
on February lOth, the date of expiration was In^bruary lOth of the 
following year, and not February 16th, which was the date of the 
additional filing. In this view of the case, the refiling was in time in 
both counties. A delay of 6 days in filing the copy is not outside of a 
reasonable time for filing, and would not constitute by itself such a de- 
parture from the statute as to work a fraud on other creditors, in the 
absence of some showing of injury to subséquent lienors, or in the 
absence of évidence indicating an intent to deceive by the delay. 

The original filing was therefore valid, and the motion must be 
granted. 



BARNES et al. v. MARTIN. 
(District Court, S. D. New Yorlv. Noveiiiber 30, 191T.) 

CORPOEATIOXS <S=357f)(4) — KEOIÎGAXIZATION — LlEK— Thust. 

AVliere defendiuit's testatoi-, wlio ijui'cliased llic assots of a ianl^mpt 
Company a]ul orsanizcd a iiew corporation to cavry ont plans for roor^an- 
ization, and for tlint purpose collected nioneys from tlio stocl<liold('rs of 
tlie banlcnipt cor])oration wiiicli according to tlie reor}j;anizatioii i)lau were 
to be used to pay the debts of the bauknipt corporation and free its prop- 
erty from liens, tlie uioncys ko recei\'ed were not imi)ressed with any 
trust which could be euforcod by liolders of liens on the pi-operty of the 
bankrupt corporation. 

In Equity. Bill by William Barnes and Annie C. Barnes, as execu- 
tor and executrix of the last will and testament of Albert Barnes, de- 
ceased, against Myra B. Martin, as sole surviving executrix of the last 
will and testament of Walter S. Logan, deceased. Bill dismissed. 

John C. Rowe, of New York City (Herbert H. Flagg, of New York 
City, of counsel), for complainants. 

Cadwalader, Wickersham & Taft, of New York City (George Cog- 
gill, of New York City, of counsel), for défendant. 

<g;=3For ottier cases see same topic & KIÎJY-NUMBEK in ali Kcy-Numbereci Digests & Indexes 
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AUGUSTUS N. HAND, District Jiidge. Certain oil lands were 
purchased by the Forward Oil Producing Comjiany subject to prior 
liens in tbe nature of a piirchase-money mortgage held by complain- 
ants' testator, wliich the Forward Oil Producing Company agreed to 
pay. The lands were then conveyed by the latter company subject 
to thèse liens to the vSabine Produce & Irrigation Company. The 
Forward Oil Producing Company was apparently a sulxsidiary com- 
pany of the l'orward Réduction Company, who held its stock. This 
last-nam.ed com])any was adjudicated a bankrupt, and defendant's tes- 
tator sent a letter to its stockholders containing a proposai for a plan 
of réorganisation of which the foUowing is a copy : 

"Proposcd rian of Keorsaiiizatioii of the Business of the Forward 
licduetidn Coiiinany. 

"A new coiiii)an,v is to be oi-içaiilKod uud(>r tlie laws of the state of West 
Virginia witli a caiùtal of .i;.">,(K)0,000, divided iiito 500,000 sliares of the par 
value of .f 10 each, to be calied the Oraiif^o Oil & Uefiniiiî; Company. 

"ïh.is euuipany is to acquire the assets of the Forward Keduction Com- 
pany. 

"A part of sueh assets consists of the stock of snbsidiary conipanies. The 
new coniiiany niay ae(]nire either the stock of any of thèse conipanies or its 
proiierty as may Ix; easiost. 

"Eacli stockholder of the Forward Keduction Company may take stock in 
the Orange Oil & Keliniiij;! (,'onii)any, not exceedin.^ the mniil)er of shares held 
by hiin in the Forwai'd liedviction Conijian.y, npon convriliutins and payinf; to 
the treasury of the Orange Oil & Iteliiiiiig Comi)any within thiny days at'ter 
notice to pay the saïue ^'2 a shtii-e, and assifinini; to said Oi-ange Oil '& Ke- 
lining Company bis stock in the Forward Itechictioii Company. The nioney 
,so contril)utod and whatcver more may be necessary out of the proceeds ot 
the treasui-y stock sold shall be uscd to pay the iudimbrances ujion the real 
estate of the Forward Oil Producing ('om]iany iind in ]iayment of the debts 
of the Forward Hcduction Coniiiauy, the Forward Oil l'roducin.i^ Compuiiv. 
and the other subsidiai'y comjianies above lacntioncd, and any iiaiance shall 
go into the tr<>asury of the Orange Oil & Iteiiiiini;- Cumiiany. 

"Ail the stock of the Oranfçe Oil & Relinin^' Company not so taken or uscd 
shall rcmain iu the treasury as a working capital and to be sold and disposed 
of for treasury purposes. 

"Xew York, Sept. 25, 1902." 

Defendant's testator purchased the assets of the Forward Réduc- 
tion Company, which included the stock of the Forward Oil Producing 
Company. The complainants in a suit brought to foreclose their lien 
proceeded to sale, and were unable to satisfy it owing to prior liens 
npon the oil lands and insufficiency of i:irice secured. 

Defendant's testator orgariized the Orange Oil & Refining Company 
to carry out the plan of reorganization, and for the purpose of such 
reorganization recovered and collected $128,699.55 which he did not 
a;)ply to pay the incumbrances of the Forward Oil Producing Com- 
pany, but convertcd to other uses. The failure to do this complainants 
allège to hâve been a breach of trust. They ask for an accounting 
from the défendant and a direction that the latter pay over to the 
complainants a sum suffîcient to discharge the amount of their lien. 

The cause of action is based upon the theory that Mr. Dogan by the 
receipt of moneys calied for by the plan of reorganization became a 
trustée for the benefit of complainants. I do not think this position 
■can be maintained. It is to be said at the outset that it is nowhere al- 
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leged, though such an allégation would probably make no différence, 
that Logan did not apply the moneys he received to corporate pur- 
poses of the Orange Oil & Refining Company. It is to be assnmed, 
therefore, that he turned thèse moneys over to the corporation, as 
would hâve been bis plain duty. I do not think that the mère indica- 
tion of how the new company was to employ the money so to be re- 
ceived from Logan can in any fair sensé be regarded as intended to 
create any arrangement to benefit the lien creditors of the Forward 
Oil Producing Company, or to create a trust in their favor. The line 
of cases which hâve grown up since the doctrine of Lawrence v. Fox, 
20 N. Y. 268, was enunciated are much more strictly limited than this, 
whether the right be asserted as in some of our jurisdictions at law 
or as in the fédéral courts in equity. There must be a clear purpose 
to make an agreement for the benefit of a third party to give him any 
right to enforce a contract between others. As Judge Noyés said in 
Pennsylvania Steel Co. v. New York City Ry. Co., 198 Fed. 749, 117 
C. C. A. 503 : 

" * * * One thing is essential to the right, nml thsit is that the third per- 
son be the real promisee ; that the promise be made to him in fact, althougli 
not in form. It Is not enough that the contract may operate to his Iwrfleflt. 
It must appear that the parties intend to recognize him as the primary party 
in interest and as privy to the promise." 

Can it be for a moment imagined that the stockholders hère intended 
to end ail discrétion either of themselves or their directors as to pay- 
ment of liens which the new corporation had not assumed if the prop- 
erty on which thèse liens were imposed should turn out upon further 
investigation to be worth less than the incumbrances. It may be if 
the directors refused to pay thèse liens that a stockholder's bill would 
lie to compel payment if the property turned out worth rédemption. 
If such a decree were made, a trust might be created by the parties 
and the court as was done in the Hugh Thomas Case, Pennsylvania 
Steel Co. V. New York City Railways Co., 206 Fed. 663, 124 C. C. A. 
463. There it was adjudged that the City Railways Company should 
be paid $8,000,000 by the Metropolitan Street Railway Company by 
reason of the obligations the former had incurred for the latter. Pay- 
ment was decreed to the creditors to whom the City Railways Com- 
pany had obligated itself upon the theory that that company was not 
entitled to receive the $8,000,000 from the Metropolitan Street Railway 
at ail except to discharge the obligations which it had incurred for 
the benefit of the Metropolitan Street Railway Company, and unless 
it should disburse the fund for that purpose. Under thèse circum- 
stances a petitioning créditer was allowed to obtain payment of his 
claim from the fund upon the ground that it had been set apart by the 
action of the court and the parties for his benefit, 

The présent case more nearly resembles the cases of Dillon v. Bar- 
nard, 21 Wall. 430, 22 L. Ed. 673, Columbus, Sandusky & Hocking 
Ry. Appeals, 109 Fed. 177, 48 C. C. A. 275, New York Security & 
Trust Co. V. Louisville, etc., Ry. (C. C.) 97 Fed. 226, and Mott y. 
New York Security & Trust Co., 29 Mise. Rep. 39, 60 N. Y. Supp. 
357, cited by the counsel for the défendant. The complainants hâve 
neither privity nor right of any kind to invoke the reorganization plan, 
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and, as the case arises upon the construction of that document, no 
amendment can avail them. 

A final decree shoukl therefore be granted dismissing the bill with- 
out costs and without leave to amend. 



In re RESXEK, SHAPTRO & CO. 
(District Court, S. D. New Yorlv. June, 1917.) 

1. Bankbuptoy <S=288(1) — Proceedings — Summary Proceedings. 

While a court of bankruptcy may not in summary proceedings déter- 
mine the sufficiency of a truly adverse elaim, yet sucli court may talie 
jurisdiction of a pétition by the trustée for an order requiring elaimants 
to turn over to him property belonging to the banlcrupt, where the claim 
made after a fraudulent transfer vvas founded upon patent and flagrant 
fraud-. 

2. Bankeuptcy <S=>303(3) — Proceedings— Summary Ordeb. 

In a proceeding for a summary order requiring dellvery to the trustée 
of property belonging to the bankrupt, évidence held to show that the 
property was in trutli that of the banlirupt, and that the assertion of 
claims thereto was fraudulent. 

In Bankruptcy. In the matter of the bankruptcy of Resnek, Shapiro 
& Co. On pétition by the receiver for an order recjuiring Samuel Res- 
nek and Ida Resnek to turn over to him property alleged to be owned 
by the bankrupt and in their possession. Pétition sustained. 

Lawrence B. Cohen and Saul S. Myers, both of New York City, fot 
trustée. 

Charles Fen Griffiths, for Samuel Resnek and Ida Resnek. 

MANTON, District Judge. The trustée pétitions the court for au 
order requiring Samuel Resnek and Ida Resnek to turn over to him 
property alleged to be owned by the bankrupt now in their possession. 
It consists of cash in banks and property as follows : 

Cash in banlis: 

Méchantes' Bank of Brooklyn $ 798.06 

Dry Dock Savings Bank SG7.00 

German Savings Bank 1,140.00 

City Savings Bank of Brooklyn 1,200.00 

$4,005.06 

Cash held by Ida Resnek 800.00 

Jewelry valuod at 250.00 

Notes reeeival)le: 

Saunders Shoe Company, two notes ($500 each) $1,000.00 . 

A. Langer, note 300.00 

H. Resnek, note 147.52 

1,447.52 

Total $6,502.58 

A lengthy examination has been had under section 21a of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 551 [Comp. St. 1916, § 
9605]), and this forms the basis for the necessary claim of fraud and 

^ssFoI other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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deceit in the receipt of this money and its fraudaient possession by 
each of the Resneks. ' 

[1] I hâve examined this vohnninous testimony with care, and I am 
satisfied that the claim founded upon what appears to be obvions 
fraud in the transfer of thèse properties to the Resneks justifies the 
bankruptcy court in requiring the turning over of this property to the 
trustée in summary procecdings. The trustée recognizes the rule of 
law that this court may not in summary proceedings détermine the 
sufficiency of a trnly adverse claim, but the court has granted similar 
relief where the claim, made by the possessor of the property, after 
fraudulent transfer, is founded upon patent and flagrant fraud. In re 
Friedman (D. C. N. Y.) 18 Am. Bankr. Rep. 712, 153 Fed. 939, affirm- 
ed 20 Am. Bankr. Rep. il, 161 Fed. 260, 88 C. C. A. 306; In re Berko- 
witz (D. C. N. J.) 22 Am. Bankr. Rep. 233, 173 Fed. 1013; Mueller v. 
Nugent. 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, 7 Am. Bankr. 
Re-3, 224. 

|2] The testimony of the Resneks given at this hearing is not truth- 
ful and the trustée has well argued that of itself it shows fraud in the 
transfer of thèse nioneys and justifies a summary action. One has 
been indicted for perjury arising out of thèse proceedings. The mon- 
eys on deposit in the banks are in truth the property of the bankrupt, 
and were fraudulently paid over and delivered to Samuel H. Resnek 
or to Ida Resnek. 

From 1911 to 1915 Samuel II. Resnek, a son of the bankrupt, work- 
ed as a salesman, earning on an average of $70 a month. In Septem- 
ber, 1915, he became a clerk in the office of the bankrupt at $15 a week 
and certain commissions. The only money he had in the savings bank 
then was $99, and that in the Dry Dock Savings Bank. Under an 
agreement entered into between the bankrupt and Samuel H. Resnek 
the bankrupt purchased numerous quantities of material and sold them 
at such priées as he could obtain, paying over large sums of money to 
Samuel H. Resnek under the guise of salary and commissions, pur- 
suant to the agreement and understanding that Resnek would retain 
thèse moneys and at a later date divide with the bankrupt. He re- 
ceived moneys as alleged salary and commissions whjch were not due 
and payable, and which he had not earned, and some of thèse moneys 
are directly traceable to the liank accounts, With some of the money 
the jewelry above referred to was purchased and given to Ida Resnek, 
and by manipulations circumstpntiallv shown, I am satisfied that the 
notes of the Saunders Shoe Company, the A. Langer note, and the H. 
Resnek note are in truth and fact the property of the bankrupt and 
should be summarily turned over. 

The motion will be granted, and an order may be entered accord- 
ingly. 
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PENNSYLVANIA R. CO. v. UXITKI) STATES. (No. 43.) 
(Circuit Court of Appcals, Thinl Circuit. Decemljcr 10, 1917.) 

1. Mastp:b akd Servant tg^ol."? — Oi'EiiATioK — IIolbs of Service Act — Cox- 

STUUCTIO.X. 

llours of S(>rvi<-e Act Mardi 4. 1007, o. 20:;!), § 2, .-54 Stat. 1410 (Comp. 
St. 1!)1(), S f-(J7tS), déclares tliat it sliall l)e uiilawl'iil for any commoii carrier 
to rcijiiiro or permit any employé to remaiii on diity for a longer period 
tlian l(i consecutivt! lioiirs, and whenevcr sucli employé shall liave lieeii 
continiionsly on duty for IG hours lie sliall be relieved, and not requiroîd 
or permitted agaiii to go on duty iintil lie has liad at least 10 consécutive 
liours off duty, and no sucli employé, wlio lias beeii on duty 16 hours in 
tlie aggregate in any 24-liour period, sliall be required or permitted to 
a gain go on duty without liaviug at least 8 consécutive hours off duty. 
Kngineers and flremeu eniployed on exti'a englues, wliose duty it was to 
assist frei.glit trains in going up mountain grades of defendant's Une, 
after assisting a froiglit train over tlie grades from one point to another, 
tliere waited until another freight train sliould corne from the opposite 
direction, when tlie same engine assisted sncli train over tlie grade to 
the puslier's starting point, and hero tlie engine waited imtil the arrivai 
of iinotlier fi'eiglit train, when the process was repeated. The crews of 
the extra englnes had much unoccui)ied time, and the plan was adoptcd of 
relie^'ing them entirely during the intérim from ail work or care of their 
engiiies, and the crews, thougli sub.iect to call, were glven opportunity to 
recuperate in rest bouses furnished by défendant, and in sonie places 
they were allowed, thougli subject to call, to go to lodgings and elsewhere 
at tlie points where their service ended. llcUl that, tliough the llonrs of 
Service Act is roniediiil and for the beiiefit of travelers, ,yet, in view of 
the ado|)tion of the plan while the TTnited States was engaged in the 
Ijrosecution of a war making great demands upoii its trans])ortatioii 
Systems, and of tlie fact that the crews of the pushing englues were re- 
lieved of ail duties while awaiting other ti'ains. it caniiot as a niatter of 
law be de<lared that défendant violated the ITours of Service Act, al- 
tliongh sucli employés, if the rest periods, during whicli they received pay 
and were sub.ject to call, be counted, worked mor<î than 10 consécutive 
hours a day, but that question can only be determiued by considération 
whether the periods olï were restful. 

2. Mastkr and Servant €=>1.3 — Opération — IIours of Service Act. 

As the IIours of Service Act déclares that it shall be the duty of the 
Interstate (Jonimerce Cfiinmission to enforccï the provisions of the stat- 
ute, and ail ijowers grantcd to the (.'ommission are extended to it in the 
exécution of such act, the Commission should proniulgate a practical 
worldng scheme for comiiliance wiUi the act, instead of leaviiig iv.ilroad 
companies to détermine at tlieir jieril whelhcr lh(nr plan violâtes the act, 
and such proceduic sboidd Ii<> foUowed in ]irefereiice to prosecutious 
under tlu! act; tliis being ]iai-tici!lar!y true wliei-e. as a war measure. a 
rai'road Company is attenipting to operate its System at maximum ca- 
pacity. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles V. Orr, Judge. 

Action by the United States against the Pennsylvania Railroad Com- 
pany. There was a judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

<g=3Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digcsts & Indexes 
240 F.— ÛG 
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Patterson, Crawford & Miller, of Pittsburgh, Pa., for plaintiff in 
errer. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

BUFEINGTON, Circuit Judge. In the court below the United 
States brought suit against the Pennsylvania Railroad Company, to 
recover penalties for alleged violation of Act March 4, 1907, 34 Stat- 
utes at L^arge, p. 1415, entitled "An act to promote the safety of em- 
ployés and travelers upon railroads, by limiting the hours of service 
of employés thereon." The facts were agreed upon by stipulation, and 
the court below entered a judgment for the plaintifï for the penalties 
in question. Thereupon the railroad sued out this writ of error. 

The case turns on the construction of the section of said act quoted 
in the margin.^ The object of said act, as stated in its title, is "to 
promote the safety of employés and travelers upon railroads," and 
the enacted means for promoting their safety are, as stated in the title, 
^'by limiting the hours of service of employés thereon." 

[1] Turning to the act as a whole, we find the hours of service of 
employés are of two kinds : First, those who, as recited in the above- 
quoted section, "hâve been continuously on duty for sixteen hours," 
as to whom the act provides they "shall be relieved and not required 
or permitted again to go on duty until he has been at least ten con- 
sécutive hours off duty." The other employés and their hours of serv- 
ice are where the employé "has been on duty sixteen hours in the 
■aggregate in any twenty-four hour period," and as to them, they shall 
not be "required or permitted * * * again to go on duty without 
having had at least eight consécutive hours off duty." 

The manifest purpose of the act is to afford adéquate periods of 
absolute rest to the employés, at the end of certain hours of employ- 
ment. That the employment is of différent kinds is recognized by the 
fact that in one sort of work ten hours must elapse before the em- 
ployé could work again ; in the other class of work, eight hours only 
must elapse. Manifestly, it was thought the two kinds of work, viz. 
"continuons" and "in the aggregate" were of such différence in char- 
acter that two hours more of an intérim were required where consécu- 
tive hours' work had been donc than where aggregate hours was the 
case. 

This statute manifestly does not concern any questions of wages or 
other relation between the railroad and its employés. Its whole con- 
cern is the safety of passengers and of train employés generally, and 

1 "Sec. 2. That It shall be unlawful for any common carrier, its offlcers or 
agents, subject to this act to require or permit any employé subject to tliis 
act to be or remain on duty for a longer period than sixteen consécutive 
hours, and wlienever any sucli en)i)loyé of such common carrier shall hâve 
been continuously on duty for sixteen hours he shall be relieved and not 
required or permitted again to go on duty until he has had at least ten con- 
sécutive hours off duty ; and no such employé who has been on duty sixteen 
hours in the aggregate in any twenty-four hour period shall be required or 
permitted to continue or again go on duty without having had at least eight 
consécutive hours o£C duty." 
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that the safety of such passengers and of such employés shall not be^ 
jeopardized by the undue length of service of the latter. The stat- 
ute should be so construed as to further thèse ends in letter and spirit. 

Turning, then, to the facts of this case, we find they concern the 
working hours of engineers and firemen employed on certain extra 
freight engines called "pushers," whose duty it was to push or assist 
freight trains in going up the mountain grades on the defendant's Phil- 
adelphia & Erie L,ine, a work which, of course, had a direct bearing 
on the safety of passengers and employés on passing trains. In per- 
f orming such service, the pusher's crew would help over the mountain 
grades a freight train from one point to a certain other point, and 
there wait until another freight train came in the opposite direction, 
when it would assist such train over the grade to the pusher's initial 
starting point. Hère it would wait until another freight train came 
along, when the process was repeated. In such work the crew had 
necessarily much unoccupied time, and the plan was adopted of re- 
lieving them entirely during such intérim from ail work or care of 
their engines; that work being donc by the hostlers. But in this in- 
térim the men were, of course, subject to be called as soon as another 
freight came along. To that end they were required to specify some 
place where they could be reached by the hostler, and for such in- 
térim they were paid at the same rates as though they had been at 
work. At some places the railroad provided rest houses, where the 
men were required to stay, and could retire if they so desired. At 
other places there were rooming houses, where the men could get lodg- 
ing if they desired, and be called there. At another place, on the out- 
skirts of the city of Warren, they were free to go into the city and 
spend their time as they saw fit, but they had to keep in touch with 
certain places, to which calls for them could be sent. 

As illustrative of the practical working of this System, we cite 
typical instances at each point. For example : The pusher reached 
St. Mary's at 6:20 a. m. Thereupon the trainmen went to the rest 
house, where they stayed until 7:15 a. m., when they were recalled 
for duty. They again rested at St. Mary's in the same way from 1 :35 
p. m. to 2 :30 p. m. If during thèse two periods at the rest house, 
aggregating one hour and fifty minutes, thèse men are to be regarded 
as continuously on duty, then the railroad violated the statute. On the 
other hand, if this intérim time is not so regarded, then thèse men 
hâve only been on duty in the aggregate fifteen hours and ten minutes. 

Substantially similar circumstances and times were involved in four 
other cases at the rest house at Kane, another point on the road. Other 
cases were at Emporium and Warren, where there was no rest house 
furnished by the railroad, but the employés went to lodgings near the 
railroad and were off duty for two hours. In ail of thèse cases, dur- 
ing the times they were off duty, they were subject to call, and of 
course had to remain within call; but they were relieved from care of 
their engines and were paid for such time at the regular rates. 

In disposing of the case, the court below regarded as décisive the 
fact that during the rest period the employé "was not free to go where 
he pleased or do what he pleased." But this, as it seems to us, over- 
looks the spirit and purpose of this act. Its object is to hâve the train 
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service done by men who are not overstrained and overworked, and 
in applying tlie act and fulfilling its purpose the question of fact neces- 
sarily arises whether, when the trainman was relieved from duty and 
time was given him to rest, was this rest of a substantial character; 
did it tend to fit him for the safety of the service, or did it tend to 
fiirther unfit him for service? If the time was of such short duration 
as not to tend to really resting and recuperating the physical and 
mental faculties of the men, then it might well be regardcd as a neg- 
hgible quantity, and as part of the continuons service. But where it 
was of such a substantial period that it would rest and would recuper- 
ate, and would relieve from strain, then the service, instead of being 
a continuons one, was a broken one, made up of an aggregate of the 
work periods before and after the substantial real rest period. 

We find nothing in the cases cited to us at real variance with this 
view. In United States v. Grand Rapids, etc., 224 Fed. 668, 140 C. 
C. A. 177, section 3 of the act relating to railroad telegraphers was in-- 
volved. By that section in day and night offices there was a nine- 
hour limitation which was exceeded. In United States v. Denver, 
etc. (D. C.) 197 Fed. 629, the train was simpty side-tracked to await 
the passage of another train. Manifestly there was no break in the 
continuity of the trainmen's service ; they continued in charge of their 
own train and were obliged to watch for the expected train. In United 
States v. Chicago-, etc. (D. C.) 197 Fed. 626, a work train was stopped 
for meals, and this was held not to break the continuity of the service; 
the court saying: 

"If a rnllro-art nmy relieve its employé.s from scrvùie fliiring meal Iiours, 
it inay also relieve tlieiii from service every time a frcislit train Is tied up 
on a side traoli waltinff for another train, and thus defeat tlie very ob.iect tlie 
Législature had in viev. Tlie liritf interruptions for meals were 'triflins; 
interruptions,' in tlie langua^e of tlie court iu the Atehisou Case, 220 U. S. UT 
[31 Sup. et. 3G2, 55 U Ed. 3G1]." 

Without discussing in détail the many other cases cited, each of 
which dépends on the particular circumstances thereof, it suffices to 
say that in our judgment the whole subject is very well summarized in 
United States v. Northern Pacific (D. C.) 213 Fed. 539, where the 
court said : 

"The purpose of the statute is plain, and it must be so construed as to 
promote Its policy. The hours of service of railway traiiimen are long at 
best, leaving only eight honrs for rest and récréation, and if this hrief period 
can be broken Into fragments tlie purpose and policy of the law will be eii- 
tirely frustrated. If a train crevv niay be laid off for an hour and a half at 
one point to suiù the convenieiice or necessities of the eompauy, it in^iy be 
laid off for a llke period at another, and the menibers of the crew thus 
wholl}' deprived of any substantial period for either sleei) or rest. If this 
crew had not been released from dnt.v at Aiiburn, the menibers would hâve 
been compelled to remain idle untjl the time of departure arrlved, and the 
release for the hrief period allowed b.v the company permitted them to do 
little else. The release was of no benefit to the crew, and couUl subserve no 
substantial purpose, except to obviate the penalty imposed by law. l'erhaps 
it cannot be said as a matter of law in ail cases whether a release from duty 
for a flxed period of time will or will not lie sufficient to break the continuity 
of the service. No douht iu extrême cases the court raay déclare as a matter 
of law that a given period is so short as not to break tlie continuity of ttie 
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serrice, or tbat another period is so long as to break the continuity of the 
service ; but between thèse extrêmes there is a twilight zone, wbei-e tbe ques- 
tion becomes a mixed one of law aud tact." 

In the présent case in like manner tliere were facts peculiar to it 
which in our judgment ought to be considered and given due weight 
in determining whether the active service break hère involved was or 
was not one of such substantial character as to stop the continuity 
of the service. In the first place, the service itself — a pusher service — ■ 
was one that in the nature of things was necessarily broken, so that 
the men could foresee and adjust themselves to its probable require- 
ments, and could count in advance on rest times. The freight trains 
did not run on schedule; the work was broken into short runs, and 
the management or care of the train during the rest periods was not 
in the hands of the trainmen; the periods of rest were in a measure 
so regular that they could be looked forward to by the men. That 
they were rcgarded as restful periods was shown by the railroad 
providing rest houses at certain places, and the men securing rest 
places for themselves where this was not done. The men being paid 
full wages for thèse tisual rest periods, both men and railroads 
seem to hâve treated them as substantial intermissions, during which 
the men did relax and did get that cessation from mental and physical 
strain which their duties necessitated. It was an exceptional state of 
facts, différent from the regular stops incident to the usual running 
of trains. The difficulty was a practical administrative one, and where 
many factors entered into the détermination of the question whether the 
regular rest taken by the men and provided by the company was a 
substantial break and cessation from the strain of overtime work. 

The court below in effect held that the passage of the sixteen hours, 
alone and apart from ail other considérations, did, as a matter of 
law, make the work continuons, and constituted a violation of the 
statute. This, in our view, was error. Whether there was a violation 
of the law in this particular case — and we hâve no other case or state 
of facts before us — dcpended on whether, as a matter of fact, there 
was during those sixteen hours a substantial break, one that was sub- 
stantial in amount and recuperative and restful in effect. If such was 
the case, it broke the continuity of the strain of service. The case 
will therefore be remanded to the court below, with full power to re- 
ceive further proofs, and, if neccssary, to receive from the joint 
suggestion of tlie railroad and the officiais of the Interstate Commerce 
Commission such hclp, light, and suggestion on the settlement of this 
administrative and practical operative question as may aid in its 
solution. 

[2] And we take this opportunity to say, in thèse war times, that 
while it is then, and indeed at ail times, the duty of courts to sce to 
it that laws are neither violated nor relaxed, it is also their like part 
to see to it that in war times the courts of a country, in their adminis- 
tration of law, recognize the new and unusual conditions which con- 
front them. For if the administration of the law was so rigid and 
inflexible as to be self-incapable of adjusting itself to the new condi- 
tions governing that to which it relates, then much of what is wrong- 
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ly charged against the law vvould be justified. It is now quite ap- 
parent that a large number of cases will arise under war conditions 
which never arose under peace conditions, and which were not and 
could not hâve been in view when statutes affecting transportation were 
passed. Thèse questions, dormant in times of peace, become vitally 
acute under stress of war conditions, and no court can close its eyes 
to thèse new conditions. It therefore becomes the imperative price of 
successful practical railroad opération that governmental administra- 
tive officers, railroad executives, and railroad employés unité in a prac- 
tical opération of both railroads and laws, so that the railroads may be 
operated to their full limit of ability. Moved by this practical, effi- 
cient, and patriotic spirit, they can thus fairly meet and promptly 
solve each particular case as it arises, and can accomplish far more 
than the courts can do, which in applying a rigid rule of law to one 
case and one instance may unconsciously work in jury in many other 
instances arising out of the great complexity and new conditions aris- 
ing under war transportation conditions. 

Take this case as an example. It involves the very important 
operative work of getting freight trains over heavy grades by the help 
of auxiliary engines, a service so vital that the delay of such trains 
may seriously impede the real efficiency of a whole railroad system, 
since no continuons and interrelated movement of freight can be more 
effective than it is at its weakest point. Confronted by this difficulty, 
the railroad has attempted to meet it by means of rest bouses, rest 
hours, and by relieving the men during such time from any work 
and from responsibility for the trains. In that regard, as the court 
below has found, the railroad acted in entire good faith, and there 
was no complaint by the engine pusher men, or any évidence that they 
were in any way overstrained. The case is one of those border line 
and exceptional ones, in which judges, jurors, executives of railroads, 
and interstate commerce officiais might reasonably dififer as to whether 
the law has been violated. Yet this question the railroad is compelled 
to settle for itself, and this at the risk of the imposition of heavy pen- 
alties. The multiplicity of thèse prosecutions for violation of this and 
similar statutes, the money spent and the time used by judges, dis- 
trict attorneys, court officers, and interstate commerce officiais, and the 
fréquent inability of courts to render any real help on the détermina- 
tion of such purely administrative questions, suggest the advisability 
of some change of method. Now, as we hâve said, the application of 
this and like statutes to railroad working conditions is obviously a prac- 
tical railroad operative question. In the final analysis, the govern- 
ment, working through the agency of the Interstate Commerce Com- 
mission, is itself the responsible administrator. The law hère in- 
volved provides that "it shall be the duty of the Interstate Commerce 
Commission to exécute and enforce the provisions of this statute and 
ail powers granted to the Interstate Commerce Commission are here- 
by extended to it in the exécution of this act," so that control of the 
executive branch of the railroads is supervised by the Interstate Com- 
merce Commission. Under the présent practice, as it cornes to the 
courts, alleged violations of thèse laws are reported by the inspectors, 
and prosecutions are instituted in court for the collection of penalties. 
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It goes without saying that such a System is capable of improvement, 
and that, with the full and plenary power vested in the Interstate Com- 
merce Commission, it would seem it could be practically worked out 
to much better advantage for the traveling public and the employé en- 
gaged in that service, if, instead of criminal prosecutions for penalties, 
there was substituted the supervisory power of some one authorita- 
tively reoresenting the Interstate Commerce Commission, who could 
<:o-operate with the executives of the railroads, who are charged 
with the public duty of operating roads, and thereby the close, difficult, 
and border line questions, which are really the principal ones now in- 
volved in such cases, could be promptly and efifectively settled without 
resort to courts. For example, in this case, if the railroad officiais, as 
found by the court, were acting in en tire good faith, and some officiai 
of the Interstate Commerce Commission, with supervisory power and 
wise discrétion, joined in solving this administrative question, it would 
seem to us it would hâve been better settled than by a resort to the 
criminal side of the fédéral court. 

The judgment below is reversed, and the cause remanded to the 
court below for further procédure. 
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Bcfore SANBORN and CARLAND, Circuit Judges, and BOOTH,,. 
District Judge! 

SANBORN, Circuit Judge. The Schultz Dry Goods, Carpet & 
Ready-to-Wear Company was adjudged a bankrupt on Mardi 20, 1916. 
Its stockholders were Frank J. Linhoff, its président, who owned 238 
shares, Emma C. Linhoff, his wife, who owned 1 share, and Krnest C. 
Moerschel, his brotlier-in-law, who owned 1 share. The corporation 
was organized on May 23, 1913, when it succeeded to the business, 
assets, and liabilities of the Schultz Dry Goods & Carpet Company, a 
corporation, whose stock was the same in amount and was held by the 
same stockholders in the same quantifies as was the stock of the new 
Company. On February 27 , 1909, the old company was a prospérons 
mercantile concern, ail whose stock, except 2 shares, was held by H. F. 
Schultz, Sr., its président, H. F. Schultz, Jr., its vice président, and 
George P. Walker, its secretary and treasurer, and on tliat day they 
and Frank J. Linhoff agreed in writing that they shoukl sell and convey 
to him ail the stock of the coiporation for $.S5,000. $3,000 of which 
they acknowledged in the writing that Linhoff had then paid, $32,000 
of which was to be paid by Linhoff' by February 27, 1909, and for the 
remainder of the purchase price Linhoff was to niakc his two promis- 
sory notes payable to H. F. Schultz, Sr., for $10,000 each, due in one 
and two years, respectively, signed by Jacob F. Moerschel surety there- 
on. That contract was performed. Linhoff had no property. Jacob 
F. Moerschel was his father-in-law. Moerschel furnished the $3,000 
that was paid when the contract was made. I^inhoiï and Moerschel 
borrowed of banks upon their promissory notes the $32,000, and Lin- 
hoff paid that amount over to the Messrs. Schultz, and he gave to il. 
F. Schultz, Sr., his two $10,000 notes signed by Jacob' F. Moer- 
schel as surety. When the various notes signed l^y f^inhoff and 
Moerschel were collected Moerschel paid them, and Linhoff gave to 
Moerschel his individual notes for the amounts ])aid aggregating 
$50,000. Before thèse notes were given, the $3,000 ?vIoerschel ad- 
vanced when the contract was made and $2,000 that was indorsed on 
one of the notes to the bank had been paid out of the assets of the cor- 
poration. The notes aggregating the $.50,000 were given at various 
dates between February 27, 1910, and February 12, 1913. Moerschel 
still holds ail of thèse notes, except one for $8,000, which he gave to 
his daughter, Mrs. Linhoff, and for that note Linlioft substituted in 
February, 1915, the note of the old corporation made by himself as 
président. Mrs. Linhoff presented a claim against the new corpora- 
tion for $8,000, based on tbis note, and Mr. , Moerschel ])i jsented a 
clàim for^42,000 and interest, founded on the other notes given to him 
by Linhoff. The court below disallowed thèse claims, aand Aîoerschel 
and Mrs. Linhoff hâve appealed. 

Counsel for the appellants argue that thèse claims should hâve been 
allowed: (1) Because Moerschel loaned his money to and gave his 
security for the old corporation, and not to or for Linhoff; (2) because 
the old corporation and the new corporation assumed and agreed to pay 
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the debts to Mrs. Linhoff and Moerscliel, evidenced by thèse notes; and 
(3) because, if the claims may not be allowed in full, Moerschel's claim 
for at least $12,404.40, which was paid by the Messrs. Schultz to dis- 
charge the debts of the old corporation soon aftcr the $32,000 of the 
purchase price of the stock was paid over to the ^lessrs. Schultz by 
Linhoff, should be allowed. In support of this contention they call 
attention to thèse f acts : 

Linhoff controlled and managed the corporations after his purchase 
of the stock without let or hindrance by the other stockholders or by 
the boards of directors. Moerschel did not know of the written con- 
tract of purchase of the stock, he deemed the property and business of 
the Schultz store security for his obligations ancl loans, and recorded 
the notes he took of Linhoff on sheets in his account book under the 
head -'Schultz Dry Goods & Carpet Co., Fr. J. Linlioff." Linhoff tes- 
tifîed that he did not buy the shares, but that he bought the stock of 
goods, and the vendors tin-ned over the shares of stock ; that, as 
Aloerschel took up the notes which he and Moerschel had given he 
gave Moerscliel notes of the old corporation, signed by himself as prés- 
ident ; that the Schultz Dry Goods & Carpet Company was bought 
with MoerscheFs money ; and that the nioney was not loaned to him 
personally. The bookkeeper of the new cor|ioration testified that she 
copied from an old slieet that she fotind folded in one of the account 
books of the corporations a mémorandum of the notes given by Lin- 
hoff to Moerschel, their dates, amounts, and the dates when the inter- 
est came due, and the copy she made was received in évidence. Lin- 
hoff paid the intercst on ail thèse notes until a short time before the 
adjudication of bankruptcy out of the assets of the corporation with its 
checks signed by himself. 

But this, and other less material évidence tending to prove that 
Moerschel made his loan to and signed as surety on I^inhoffs notes for 
the corporation, and not to and for Linhoff, cannot prevail over thèse 
indisputable facts. When fîrst asked what he did at the time his son- 
in-law, Linhoff, became interested in the Schultz store in 1909 in the 
way of helping him out Moerschel answered : 

"Ile cuiiic «1) ]u>re aiid wanted to ,i;o iii lmsiiu'.<s, and lie bonuht it, aiid I 
j)roiiiis('d to hc\\) him ont, aiid I had to stick to It ; lio loanpd soiiic money 
froni ihc l)an]is, and I went sGCiirit,\'. I slKned the notes." 

When the $3,000 was paid, when the notes to the banks for the $32,- 
000 were made and the money borrowed on them was paid over to Mr. 
Schultz, Sr., and when the two $10,000 notes were made and delivered 
in March, 1909, the board of directors and ofificers of tlie corporation 
were, and until August 7, 1909, they continued to be the Messrs. 
Schultz. They were the only persons who could incur the liability of 
the corporation for borrowed money or for the sureties for the Com- 
pany, and they did not do so. The contract which evidenced the trans- 
action which induced the payment of the $3,000 and the making of the 
notes of March, 1909, and the notes themselves, are in writing. The 
written contract is for a sale, not of the property of the corporation, 
but of the stock in the corporation, and it was in payment for the pur- 
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chase by Linhoff of that stock that he paid to Schultz the $3,000 he 
borrovved of Moerschel and the $32,000 he borrowed of the banks on 
his note, with Moerschel as surety, and gave him the two $10,000 notes 
signed by himself and Moerschel. Mr. Linhoff was mistaken in his 
testimony that, when Moerschel paid the indebtedness he had incurred 
as surety, he (Linhoff) gave Moerschel notes of the corporation signed 
by Moerschel as surety. Ail the notes but one are in évidence, and they 
are ail signed by Frank J. Linhoff. There was no mistake in the find- 
ing of the court below that the loan which Moerschel made of his 
money and his crédit in March, 1909, was to Linhoff, and not to the 
corporation. 

As the original loan was made by Moerschel to Linhoff, and not to 
the corporation, and was evidenced by the individual notes of Linhoff, 
it was indispensable to the liability of the new corporation, the bank- 
rupt, that there should hâve been some contract of novation or as- 
sumption of unpaid demands of Moerschel and Mrs. Linhoff to sustain 
their claims, and the burden was on them to prove such a contract. 
The court below was of the opinion that they had failed to bear this 
burden, and a careful reading of ail the évidence has failed to con- 
vince of the contrary. It is true that the facts that Linhoff' paid out 
of the assets of the corporation interest on his notes to Moerschel 
and on his note to his wife, and $5,000 on his debt to Moerschel, that 
the notes to Moerschel were listed on the sheet in one of the account 
books of the corporation, that Moerschel listed them under the name 
of the old corporation and Linhoff in his account book, and that Lin- 
hoff substituted for his $8,000 note, which Moerschel gave to his wife, 
the note of the old corporation in February, 1915, more than three 
3^ears after that corporation had expired and nearly two years after 
the new corporation took its assets, tend to indicate either a reckless 
disregard of the distinction between the corporations and Linhoff, or 
the mental substitution of the former for the latter. But thèse facts. 
are overcome by the probability that the payments were made by Lin- 
hoff out of any moneys upon which he could conveniently lay his hands, 
without spécial regard to or thought about corporate or individual 
ownership, in view of the fact that he owned 238 out of the 240 
shares of the corporation; by the fact that no considération was ever 
paid or agreed to be paid to either corporation for any undertaking 
by it to assume or pay Linhoff's debt to Moerschel or to his wife; 
by the fact that no substitution of corporate notes for the notes of 
Linhoff held by Moerschel, and no' written agreement of assumption 
or payment thereof was ever made by either corporation ; by the 
fact that as late as February, 1915, when Linhoff substituted the 
$8,000 note of the old and defunct corporation for his own note 
held by his wife, he had not y et conceived the notion that the new 
corporation had assumed that debt; and by the fact that in answer to 
an inquiry of Marshall Field & Co., a créditer of the new corpora- 
tion, for a statement of its financial condition, Linhoff sent them, in 
a letter dated July 31, 1915, a statement of the assets and liabilities 
of that corporation on February 1, 1915, which set forth its debts 
to the amount of $26,877.18, but did not set out as debts of the cor- 
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poration any of the claims of Moerschel or Mrs. Linhoff, which 
amounted to $50,000. The conclusion is that no assumption of the 
payment of thèse claims of Moerschel and Mrs. L,inhofï by the bank- 
rupt corporation was established by the évidence. 

Was Mr. Moerschel entitled to the allowance of his claini to the 
amount of $12,404.40? This claim rests on the contention that this 
much of the $55,000 which Linhoff borrowed of Moerschel in cash 
and crédit was borrowed by him and loaned by Moerschel to him for 
the purpose of paying, and was used to pay, the debts of the corpora- 
tion existing on February 27, 1909, when Linhoff bought its stock of 
Messrs. Schultz, and that, as the old corporation received the benefit 
of that much of the money loaned to Linhoff, Moerschel can maintain 
a claim in equity against the bankrupt therefor under the décisions in 
Léonard v. State Exchange Bank, 236 Fed. 316, 319, 149 C. C. A. 
448, 451, Cherry v. City Nat. Bank, 144 Fed. 587, 75 C. C. A. 343, 
and Flower v. Commercial Trust Co., 223 Fed. 318, 138 C. C. A. 580. 
If Linhoff had borrowed this $12,404.40 of Moerschel for the benefit 
of the old corporation with the knowledge of ail the parties, and with 
the understanding of ail the parties that this money should be used 
to pay the debts of that corporation, that Linhoff should give his notes 
for it but the old corporation should pay the debt, and if under such 
an arrangement the $12,404.40 had been used to pay the debt of the 
old corporation, it may be that this claim could hâve been sustained. 
But that was by no means the transaction. The transaction was the 
purchase by Linhoff of the shares of stock in the corporation from 
Messrs. Schultz for $55,000, and the borrowing of that $55,000 in 
cash and crédit of Moerschel by Linhoff, and the payment by Linhoff 
of ail of it to the Messrs. Schultz for the stock. It is true that in the 
negotiations for the purchase of the stock, and in the fixing of the 
purchase price, $55,000, Messrs. Schultz and Linho.ff estimated the 
property of the corporation to be worth $50,000, added $5,000 for 
good will, making $55,000, when they knew the debts of the cor- 
poration were S 12,404.40, and that after the trade was closed, and 
after the $35,000 had been paid, Messrs. Schultz paid, either with some 
of the money thus paid to them or eut of their own funds, the $12,- 
404.40 which the corporation owed. 

It does not follow, however, from thèse facts, that the old corpora- 
tion became indebted in equity to Moerschel for this $12,404.40, be- 
cause ail the money paid over to Messrs. Schultz became their money, 
and ceased to be either Linhoff's or Moerschel'.s. before any of the 
debts of the corporation were paid, and because those debts were paid 
by the Messrs. Schultz, and not by Linhoff or by Moerschel. If the 
corporation became indebted to any one on account of that payment, 
it was to the Messrs. Schultz, and not to Moerschel or Linhoff. The 
logical inference, however, from the facts proved, is that no indebt- 
edness of the corporation to any one in law or in equity arose. The 
Messrs. Schultz controlled the corporation ail the time while those 
debts were being paid. They owned its stock until they transferred it 
to Linhoff. They were morally, if not legally, liable for the debts of 
the corporation that had been incurred prior to that time, and it is 
évident that their purpose was not to create any liability of the cor- 
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poration, but to clear it of ail debts and liabilities, so tliat tliere could 
never be any claim of the creditors of the corporation against them, 
either as officers or stockholders of the corporation on accoiint of its 
obligations. To this end they fixed tlie price of their stock at the 
value of the assets of the corporation, regardless of its lir'.biliiics, rc- 
ceived that priée, and themselves paid ail the existing liabilities, and 
the légal efïect of the entire transaction was to leave the corporation 
free of ail indebtedncss either at law or in equity to Moerschel or 
iLinhoff, or any other party. There is no equity in the claim of î.loer- 
schel for the $12,404.40. and it was rightiy disalïovved. 

The order froni which the appeal was taken must therefore be af- 
fîrmed ; and it is so ordered. 



MARYLAND OASTIALÏY CO. v. FIRST NAT. BAXK OF MONTGOMKRY, 

AI^. 

(Circuit Court of Aiii)c;ils, Fift'n Circuit. Nnvoiiibcr 12, 1017. ReUeariiig 
IJeiiiod January 12, lOlS.) 

No. .3140. 

1. lN.suiîANrE G=:3.jOS;î/i^lNDii:,vrxiTy Insur.kxce — ror.TCY — Ooxsthuction. 

Dett'iuiiiiit execnted a bond recitin.s; thiit, ])l:niitiiï desiriiif; security on 
bolialf of certiiiii enii)lo,yôs, défendant asrt'cd in considoration of a prc- 
niiuni tl;iit it woidd, after satisfactory proofs of loss, reiinburse plaintiff 
for any iiiid ail loss of iniiiu>ys, swiu-ities. or otlicr Personal propcrty 
which plaintitï sball Iiave sustaiaed liy reason of tuiy acts of fraud. dis- 
honesty, for.içerj', enibezzleineut, etc., of any employé. The term of the 
bond was froni Ajinl 10, 19t;î. to January 10, ]014. Attached to the botjd 
was a rider recitins that défendant asreed that claim niiglit be inade 
under the l'oud accordiuK to the tenns and conditions thereof, for any 
loss or losses which i)laintiff miglit during the period between Januar,y 
10, 1907, and April 10, VM'-i, sustain on accomit of any employé specified 
lu the schedule, provlded that siicli eniplo.vé shoukl be named iii the 
schedule attached to the bond of another sui'ety conipany, and covered 
thereb.y on April 10, ]Oi:î ; that défendant sball not be llable under its 
bonds for any loss or losses lurless discovered after the expiration of the 
time vrithin wlii( h claim eau be made under the bond of siieh company ; 
and that the afîKrefjate liabilit.y of défendant ou aecouiit of any employés 
shall in no event exceed the sums set opposite the nanies of such em- 
ployés. The amount of defendant's liahillty for défalcations of a par- 
tlcular enipl<).yé was .f7,500. Ileld that, as the bond and rider bore différ- 
ent dates and it was obvions that the rider was intended to proteet plain- 
tiff ou aecoiuit of those défalcations not discovered within the period 
prescribed by the old bond after it chanjjed surety eonipanies, défendant 
was tnider sudi bond liable for défalcations occurriiii; between Januar.y 
10, 1907, and .lanuary 10, 1014, when the bond should expire, only to the 
amount of $7,500, and coidd not be sub.iected to liability for the aniount 
of ,$7,500 for défalcations occurrinfr prier to April 10, 1913, and for 
another sindlar simi for défalcations occurring the.reafter. 

2. INSUEANCE lg=350S% — I.XDEM.XITY InSUBANCE — l'OLICY — CoNSTBUCTION. 

Iii such case, the original bond was a terni bond, and a renewal for a 
new preuiinm for an additioiial terju sulijected défendant to liability to 
the amount of the priiuli)al sum for employés' défalcations diulns that 
terni, iiotwifhstanding it was already liable in that suni uuder tlie flrst 
Ixuid for défalcations occurring duriug that period. 



^;;:^For other cases see same topic & KLOY-NOMBEU in uU Key-Nunibcrcd Digcsts & Indexes 
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3. IXKinîAXCE <Sr::34.'10 — IXDEJIXITY BOXHS. 

Where a bond iusiirod a n;itioiiul bankiiis assoeintion against losses 
snstjiiiicd by l'cuson of any act or acts of friind, dishoucsty, forgery, em- 
b(.'y,zloiii('iit, wi'oii^tlul al'.striK'tion, or willful iiiisaiii)lication on the part of 
aiiy of i(.s cniijloyfs (while in any posUion in thc service of tlie employer 
and coniinittcd dii'octly or tlironidi eonnivance witli otbers), the associa- 
tion is entitled to rccover for ]oss(>s sustaincd in honoring checKs drawn 
on tlie acconnt of ;i bookkoeper, wlio obtaincd tlio lionorins of liis elieeks 
by ]-(prcs!Mitin;.' tliat a clioek wbicli lie deposited to his aecouiit, drawn 
on anoilpo!- banlc, was Kood, wiien in tact it was wort)iless ; tlie bond not 
1 eiii,;.; liniiled to défalcations, etc., connnitted by employés while actiug in 
tlieir capacity as snch. 

4. l.xsuKA.Ntj; (S=a540 — Indemnity Iksuhasce. 

A bond insuring a national liaid<ing association against losses on ac- 
connt of tli(> défalcation, (>nibezzlcnieiit, etc., of its employés, proridcd that 
notice of any loss eovered should be sent to the surety company by tele- 
grii])h and by registered letter within 10 days after discovery, that an 
itemjzed statenient of such loss should be fded with the company by the 
association within 00 days after date of notice, and that, if re(iuired, the 
association should produce for investigation ail books, vouchers, and évi- 
dence in its possession. The b<ind insnred against losses of money, securl- 
tie.s, or other ])er,sonal proj)('rty. An individnal bookkeejier embezzled 
fvnids, liis pecnlations extending over a séries of years, and he also 
caused th(! association loss by representiiig a check deposited to his in- 
dividnal acconnt, drawn on another bunk, was good, thus indiicing the 
association to honor his checks. The books showijig accounts of de- 
positors werc kept in loose-leaf ledgers, and after discovery of the book- 
keej)er's defalciitions niany of the leaves were found to be missing. Tho 
association, liaving notihed the surety company of its loss, in détail 
desci'ibed the loss resulting frorn the chcck transaction with the book- 
k(>wier, and set out the exact amuunt claimed to hâve been lost dnring 
each year eovered by the bond sued on. Jlcld that, as the language of 
the bond is to be taken most strongly against the insurer and.would bave 
to be inost exjdicit to warrant a conclusion that the association's stateraent 
of losses should be more particular tlian proof necessary to recovery, the 
itcmized statenient of losses mnst be deemed sulHcient, particularly as 
the stipulations reiiuirliig the association to produce for investigation ail 
books, vouchers, and évidence in its iiossession indicated the absence of 
an intention to recjuire the assoclati<in to state anything whicli without 
its fault it was impossible to ascertain. 

In Error to the District Court of thc United States for the Middle 
District of Alaliama; Henry D. Cla3'ton, Judge. 

Action by the First National l'ank of Montgomcry, Ala., against 
tlie Maryland Casually Company. Thcre was a jtidgment for plain- 
tifï, and défendant brings error. Keversed, with directions that new 
trial he granted, nnless plaintiff enter remittitur. 

This wa.s an action hy the h'irst National Bank of Montgomery, Ala., 
the défendant in error (wdiich will be called the plaintiff), against the 
Maryland Casualty Company, the ])laintiff in error (which will be 
called the défendant), based u])on a bond, liaving a rider attached there- 
to, and a renewal receipt, which bond, rider, and renewal receipt were 
issued by the défendant to the plaintiff and are in words and figures as 
follow.s, except that so mnch of the schedules copied as refers to em- 
ployés other than Mark Blakely Campbell is omitted : 

Ê;::3For other cases see same topic & KBY-NUMBBU in ail Key-Numbered Digests & Indexe* 



894 246 FEDERAL EEPOETER 

Schedule Bond. Reglster No. . 

Maryland Casualty Company, Baltimore. 

1 Whereas, First National Bank, Montgonipry, Alabama, 

2 hereinafter called the "Employer," desires security on behalf of certain 
persons hereinafter 

3 called "Employés." 

4 Now, tlierei'ore, for and In considération of a premlum, payable in ad- 
vance, 

5 based upon an annual rate per hundred dollars of suretyship, the Mary- 
land Casualty 

6 Company, a corporation of Maryland, hereinafter called the "Company," 
hereby agrées 

7 that it will, within two (2) months after the receipt of satisfactory proofs 
of loss reimburae the 

8 Employer for any and ail loss of money, securities or other Personal 
property (including that for 

9 which the Employer may be responsible to others), which the Employer 
shall hâve sustained 

10 by reason of any act or acts of Fraud, Dishonesty, Forgery, Embezzle- 
nieut, 

11 Wrongful Abstraction or Wilful MIsapplication on the part of any Em- 

12 ployé (whlle in any position in the service of the Employer and commit- 
ted directly or through 

13 connivance vfitli others) named in the Schedule hereto attached, or here- 
after added to said 

14 Schedule by an Acceptance Notice executed by the Company. 

15 Provided, that the Company's liability on behalf of any Employé shall 
in no event 

16 exceed the amount set opposite to the name of such Employé in the said 
Schedule or in the said 

17 Acceptance Notice. 

18 Proyided, further, that as to Employés named in the Schedule the 
Company 

19 shall not be liable for any loss occurring before noon on the tenth day 

20 of April, 1913, and as to Employés subsequently added to said 

21 Schedule by said Acceptance Notices, the Company shall not be liable 
for loss occurring before 

22 noon on the date stated in the Acceptance Notices, and the liability of 
the Company shall 

23 immediately terminate as to subséquent acts of any Employé upon (a) 
the retirement of such 

24 Employé from the service of the Employer; (b) discovery by the Employ- 
er of any default 

25 hereunder by such Employé; or (c) the cancellation of this bond by the 
Employer or the 

26 Company as to any or ail of said Employés. 

27 Tliis Ijond is executed upon the foUovving express conditions : 

28 1. Tliat notice of any loss covered hereunder shall be sent by telegraph 
and by registered 

29 letter, both addressed to the Company, at its Home Office, Baltimore, 
Maryland, within ten (10) 

30 days after the discovery of such loss ; that an Itemized statement of 
such loss shall be fllcd with 

31 the Company by the Employer within ninety (90) days after the date of 
said notice of loss ; 

32 and, if required by the Company, the Employer shall produce for investi- 
gation ail books 

83 vouchers and évidence in the Employer's possession. 

34 2. That the Company may at any time terminate its liability on be- 
half of any and every 
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35 Einployfî iinder this Bond by giving thirty (30) days' notice in writing to 
the Employer; and 

36 lilîewise the Employer may cause the termination of the Company's 
liability on behalf of any 

37 and every Employé by notice in writing to the Company at its Home Of- 
fice in Baltimore 

38 City, specifying the date of cancellation. Upon the termination of the 
notice of cancellation, 

39 and provided no loss bas bcen reported, the pro rata unearned portion 
of the premium sball he 

40 retunied to the Employer. 

41 3. That the Employer and the Company shall share any recovery (ex- 
cluding insurance 

'i2 and rein.suranee) made by eitber on account of any loss in the propor- 
tion that the amount of 

43 the loRs borne by eaeh bears to the total amount of the loss. 

44 4. ïhat sboiild the Employer and the Company disagree regarding the 
amount of any 

45 elaiin made under this Bond, the amount may, at the élection of the 
Employer or the Company 

46 be determlned by arbitrators; one to be selected by the Employer, one 
to be selected by the 

47 Company, and a third (in the event of failure to agrée upon the amount 
of the claim) by the 

48 two so selected ; the written décision of the majority of said arbitrators 
shall be binding and 

49 conelusive as to the mount of such claim, and the total expense of 
such arbitration sball be 

50 paid by the Company. 

51 In witness whereof, the Maryland Casualty Company has 

52 caused this Bond to be signed by its Président and its Asst. Secretary, 
and its 

53 corporate seal to be hereunto affixed this l£)th day of March, 

54 A. 1). 1913. 

55 Not valid unless countersigned by an authorlzed officiai or agent of the 
Company. 

Robt. Ferguson, Asst. Secretary. 
Countersigned at Montgomery, Alabama, tHis lOth day of March, A. D. 
1913. 

Thomas, Jackson & Wilcox, Agents. 

Maryland Casualty Company, Baltimore. 
Bider. 

To be attached to Snbedule Bond No. 34455. executed on the 19tb day of 
March, A. D. 1913, by the Mai-yland Casualty Coiniiany, as surety (hereinafter 
called Company), in favor of the First National Bauk, Montgomery, Ala. 
(hereinafter called Emjiloyer) on behalf of its Emploj'iés for the term con- 
tinuons beginniug the lOth day of April, A. D. 1913. 

The Company does hereby agrée that claim may be made under said bond, 
accordlng to the terms and conditions thereof, for any loss or losses which 
the Employer may, during the perlod between the lOth day of January, A. 
D. 1907, and the lOth day of April, A. D. 1913, hâve sustained on account 
of any Employé named in the schedule attached to said Schedule Bond No. 
34455, provided, however, that such Employé be also named in the schedule 
attached to the Bond of American Bouding Company of Baltimore, of Balti- 
more, Maryland, dated the 28th day of IJecember, A. D. 1906, and covered 
therel)y on the lOth day of April, A. D. 1913, that such loss or losses shall 
be covered by the terms of the bond of said American Bonding Company of 
Baltimore; that the Company shall not be liable under its said bond for 
any such loss or losses unless discovered after the expiration of the time 
withln which claim can be made under the bond of said American Bonding 
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Company of Baltimore; and that tlie agsresato liability of tlie Company on 
acfount of any l'^nployô sliall in no cvent excoed tlie sum set opposite» tlie 
naine of sucli l^niployô in tlie scliedule attaclied to said Rehednle Bond Xo. 
34455. 

Tn to^timony wheverf, said Maryland Caf^nalty Company has catiscd theso 
présents to tse si^ned liy its Président, attested l)y its Asst. Hecretnry, and its 
eori)orate seul to be hereto niiixrd, tlie lôtli day of April, A. D. 1013. 
Maryland Casualty Company. 

By Jno. T. Stone, Président. 
Attest : 

S. M. MoClellan, Asst. Seeretary. 
Amount, $276,500.00 rreiuium, $518.41. 

ï'idelity Sectiim, Boudins Pepartment. 

Maryliuid Casnalty Compaiiy, Baltimore. 

Scliednle Bond No. iMl.in. 

Schedule of Employés covered by attaclied Sebednle Bond Xo. rî4455 in 
favor of First National Bank. Mont^omery, A'.abama, for tbe year begin- 
nlng April 10, 1913, and endiny; .Tauuary 10, 1014. 

Individual. Nanie and IVjsition. I^ocation. Amonnt. Premium. 

Bond No. 



7 
34462. 

• 


Mark Blakely Campbell, 
Bookkeeper 
* * * as 


llontgomory, 

Ala. 
« * 


$7,500. $14.00. 
» * * 


Amonnt, 


$270,500.00. 




Premium, $001.25. 



Fidelity Se(tion, Bondin^ Pepartment. 

Maryland Casualty Company, Ba.ltiniore. 

S<']iednle Bond No. 31155. 

Scliednle of Employés covered l>y attacbed Scbedide Bond No. .34455 in fa- 
Vor of First National Bank, .Montgomerv, Ala., for tlio term begiunins .Tau- 
uary 10, 1914. 

Individual Name and Position. Location. Amount. Premium. 

Bond No. 

344C2 Mark Blakelv Campbell, Mont.gomcry, 

Bookkeeper. Ala. $7.500. $18.75. 

4 :|: 4 ^ 4> « *. -J:- ^f »Ii 

Slontgomory Ala., January 10, 1014. 
Received of Fii-st National Bank, Montgomery, Alabama, pix liundred and 
iiinety-one and 25/100— $C01.25. 

Renewal premium on Scbedule Bond covcilng employés from January 10, 
1914, to January 10, 1915. Maryland Casualty Company Bond No. 34455. 

Tliomas, Jaclcson & Wilcox, Agents. 
Maryland Casualty Company. 
By Geo. A. Thomas. 

The action was for the recovery oi the aggregate amount of $22, .500 
of funds of the plaintiff, which it was alleged said Campbell, while in 
the service of plaintifï as bookkeeper, by acts of dishonesty, appropri- 
ated to his own use. The only évidence ofïered in the trial was that in- 
troduced by the plaintifï. This évidence showed that, when the bond 
was delivered by the défendant to the plaintiff, it had the rider attached 
to it; that said Campbell was continuously an employé of the plaintiff 
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as a bookkeeper from prior to January 10, 1907, to November 14, 1914; 
that between the lOth day of January, 1907, and the lOth day of April, 

1913, he, while in such service, dishonestly appropriated to his own use 
money of the plaintiff amounting to more than $7,500; that between 
April 10, 1913, and January 10, 1914, he so misappropriated money of 
the plaintiff amounting to $6,900.57; and that between January 10, 

1914, and November 14, 1914, he so misappropriated money of the 
plaintiff amounting to $6,589.92, including in the last-mentioned sum 
the item of $1,200, référence to which is made in the opinion. At the 
conclusion of the évidence the court, at the request of the plaintiff, 
gave the following written charge to the jury: 

If the jury believe the évidence in the case, they should flnd a verdict for 
the plaintiff, and assess its damages at the sum of $20,990.49, witli Interest 
thereon from April 20, 1915, to this date. 

The sum stated in this charge is the aggregate of the several amounts 
last above stated. The action of the court in giving the charge just 
set out, and also other rulings which are referred to in the opinion, are 
duly presented for review. 

Fred S. Bail, of Montgomery, Ala. (Edmund R. Beckwith, of Mont- 
gomery, Ala., on the brief), for plaintiff in error. 

Horace Stringfellow and B. P. Crum, both of Montgomery, Ala. 
(Steiner, Crum & Weil, of Montgomery, Ala., on the brief), for de- 
fendant in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge (after stating the Tacts as above). [1] 
The trial court decided that the instruments executed by the défendant 
made it liable to the extent of $7,500 for losses by the plaintiff caused 
by Campbell's misappropriations during the period between January 
10, 1907, and April 10, 1913, those losses having been discovered after 
the expiration of the time within which claim could be made under the 
bond of the American Bonding Company of Baltimore, by which the 
fidelity of Campbell as bookkeeper had been insured ; also to the extent 
of $7,500 more for losses similarly caused during the period beginning 
April 10, 1913, and ending January 10, 1914, thèse two dates being the 
ones stated in the schedule which was attached to the bond when it was 
delivered ; and also to the extent of $7,500 for losses similarly caused 
during the period beginning January 10, 1914, the date of the renewal 
receipt and of the second schedule which was attached to the bond, and 
November 14, 1914, when Campbell ceased to be an employé of the 
plaintiff. 

The fact that the bond and the rider attached to it bore différent dates 
— the date of the former being March 19, 1913, and that of the latter 
being April 15, 1913 — is some indication that the matter for which the 
rider made provision was the subject of negotiation and arrangement 
between the parties after the plaintiff had consented for the défendant 
to insure the fidelity of the former's employés and after the bond had 
been drawn, dated and signed, preparatory to delivery. The American 
Bonding Company's bond to the plaintiff, which became effective Jan- 
246 r.— S7 
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uary 10, 1907, and renewal receipts successively attached to it, were in 
évidence. They show that the fidelity of Campbell as bookkeeper was 
insured thereby to the extent oi $7,500. It is quite obvions that a pur- 
pose of the rider was to prevent the plaintiff's transfer of the fidelity 
insurance it carried from one insurer to another, having the effect of 
depriving it of protection it would hâve had if the change had not been 
made. Under the American Bonding Company's bond a claim could 
not be made for a loss not discovered within six months after the dé- 
termination of the obligation of the bond or a renewal of it. So the 
rider had the efifect of making the défendant liable for losses which 
occurred while the American Bonding Company's bond was in force, 
but were not discovered within six months after the transfer of the 
insurance to the défendant. The rider évidences the defendant's con- 
sent, given after it had signed and dated the bond, to be liable, without 
addition to the premium stated in the bond, for specified undiscovered 
losses which had been sustained before the bond and rider became 
effective ; but it does not manif est a consent to double the amount of 
the liability incurred without increasing the premium charged. We 
think the clause of the rider which states the obligation it évidences 
would hâve meant the same thing if its language had been as f ollows : 

"The Company hereby agrées that claim may lie made for any loss or losses 
which the employer may, during the perlod between the lOth day of January, 
1907, and the lOth day of Aprll, 1913, hâve sustaiued on aceount of any em- 
ployé who is named also in the bond of American Bonding Company of Balti- 
more, Maryland, to the employer, dated December 28, 1906, and sueh loss or 
losses are covered by that bond on April 10, lOl.*), and shall be discovered 
after the expiration of the time within which claim can be made under the 
terms thereof : Provided that the aggregate liability of the company on ac- 
eount of any employé shall in no event exceed the sum set opposite the name 
of sueh employé in the schedule attached to said Schedule Bond No. 34455." 

It is manifest that the concluding clause of that paragraph as it is 
found in the rider was a part of the proviso which qualified the previ- 
ously expressed agreement of the défendant to be liable for losses 
which had occurred during a period not covered by the bond, and that 
it was not intended as a statement of the amount of sueh losses for 
which the défendant was to be liable. By the terms of the bond the de- 
fendant was not to be liable for any loss occurring before noon on the 
lOth day of April, 1913. The rider was added to make it hable for 
specified losses which had occurred prior to that date. The amount of 
liability incurred was stated in a part of the bond which the rider did 
not purport to affect. Instead of the rider manifesting an intention 
to increase that amount, we think the concluding clause of its contrac- 
ing paragraph distinctly négatives the existence of sueh intention. The 
conclusion is that the expression "aggregate liability," as used in the 
rider, meant the liability created by the bond and the rider, taken to- 
gether, and was not meant to be a statement of the amount of loss or 
losses insured against by the rider; the amount of insurance con- 
tracted for being a matter covered by a part of the bond which remained 
unmodified by the rider. 

[2] The contract made by the delivery and acceptance of the pol- 
icy with the rider attached stated in the body of it the date of the 
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commencement of the period within which the losses insured against 
must occur or hâve occiirred. The policy recited that its considéra- 
tion was "a premium, payable in advance, based upon an annual rate 
per hundred dollars of suretyship," and attached to and made a part 
of it was a schedule, which, so far as it is material in this case, is set 
out above. The language of that schedule, considered, as it must be, 
in connection with the body of the instrument of which it was a part, 
makes it plain that the fidelity of Campbell was for a period ending 
January 10, 1914, insured as provided in the body of the bond to the 
amount of $7,500, and that it was for that insurance that $14.06, the 
amount of the premium set opposite his name, was paid. The policy 
did not, either conditionally or unconditionally, entitle the insured 
to, nor obligate the insurer to grant, indemnity for any loss or losses 
occurring after January 10, 1914. The extent of the defendant's lia- 
bility under its contract, which became effective on the lOth day of 
April, 1913, was, subject to a compliance with conditions stated, to 
pay specified losses, not exceeding the amounts stated, occurring during 
a period which ended on January 10, 1914. For subsequently occur- 
ring losses that contract made no provision whatever. Payment of 
previously incurred losses would be a complète satisfaction of the lia- 
bility imposed upon the défendant by its original contract. That 
contract was what is known in the insurance business as a "term 
policy," under which the insurance contracted for covers only losses 
occurring before the expiration of the stated term. Further action 
of the parties, having the effect of creating a new contract, was re- 
quired to make the défendant liable for any loss or losses occurring 
after January 10, 1914. Such further action, if taken, would not, in 
the absence of a stipulation to that effect, either increase or diminish 
the amount for which the insurer, under its original contract, had al- 
ready become liable in conséquence of losses incurred during the pe- 
riod covered by that contract, though such losses had not been dis- 
covered when a new contract was made having the effect of insuring 
against losses occurring in a later period. Florida Cent. & P. R. Co. 
V. American Surety Co., 99 Fed. 674, 41 C. C. A. 45 ; United States 
Fidelity & Guaranty Co. v. Williams, 96 Miss. 10, 49 South. 742; Com- 
mercial Bank v. American Bonding Co., 194 Mo. App. 224, 187 S. W. 
99; Rosenplanter v. Provident Sav. Life Assur. Soc, 96 Fed. 721, 
37 C. C. A. 566, 46 L. R. A. 473. _ 

Rulings made in cases involving contracts which contained stipu- 
lations for renewals and such provisions as one stating that the named 
amount of insurance was to cover losses occurring during the con- 
tinuance of the bond or any renewal thereof, or one stating that the 
liability of the insurer should not be cumulative, or one stating that 
the liability should not be for more than a stated sum, whether the 
loss occurred during the term of the policy or bond or a continuance 
thereof, or other similar provision, are not applicable to the facts of 
the instant case. As above indicated, the contract made by the bond 
with the rider attached made no provision for a renewal or extension 
of the Hability it imposed and contained no provision similar to those 
just mentioned. The insurer was not acting under any obligation 
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imposed upon it by its original contract when, in considération of the 
payment of a premium of $691.25, $18.75 of which amount was the 
premium for insuring the iidelity of said Campbell in the sum of 
$7,500, it insured the plaintiff for another term beginning- January 10, 
1914, as evidenced by its renewal receipt bearing that date and by 
a new schedule, which was attached to the original bond. The period 
covered by the bond before tlie rider was attached was three-fourths 
of a year. The period covered by the renewal receipt and the additional 
schedule was one year. The total amount of insurance was the same 
in both. The premium stated for the three-fourths of a year was in 
amount exactly three-fourths of the premium charged for insurance 
for the whole year. From thèse facts it fairly may be inferred that the 
charge for insurance against losses occurring after Januaiy 10, 1914, 
was exactly what it would hâve been if no contractual relation had ex- 
isted between the parties prior to that date and the insurance against 
losses occurring after that date had been evidenced by an entirely 
new instrument. Nothing in the instruments evidencing the new con- 
tract indicated that the amount of insurance for which it provided 
was to be diminished or afifected in any way as a resuit of the circum- 
stance that under a previously existing contract between the parties 
there had been in force the same amount of insurance against similar 
losses occurring during a former period. The conclusion is that the 
efifect of the bond ancl rider was to insure, to the extent of $7,500, 
Campbell's fidelity during a period ending January 10, 1914, and 
that the contract made by the renewal receipt and the attaching of a 
new schedule to the bond was one for the same, but an additional, 
amount of insurance against losses occurring during a period com- 
mencing January 10, 1914. 

[3] It is insisted in behalf of the défendant that the court erred in 
ruling that an item of $1,200 was covered by the bond. On the 9th day 
of November, 1914, Campbell presented for deposit to the crédit of 
bis individual account as a depositor a $1,200 check drawn by him on 
another bank, and procured a crédit on his account of the amount of 
that check by representing that it was good, when he knew that it was 
worthless. At the time this was done there were checks of Campbell 
on the défendant outstanding for greatly more than the amount of the 
crédit balance shown on his account before the addition of the $1,200 
item. When the $1,200 check was presented to the bank on which it 
was drawn, it was not paid ; the amount then standing to' the crédit of 
Campbell in that bank being only $5.38. Before the défendant ascer- 
tained the worthlessness of the $1,200 check, it had paid the outstanding 
checks drawn by Campbell, amounting to $1,117. It is not open to 
question that the defendant's payment of such outstanding checks, un- 
der the circumstances stated, resulted in loss to it caused by the fraud 
or dishonesty of Campbell. The bond insures against losses "sustained 
by reason of any act or acts of fraud, dishonesty, forgery, embezzle- 
ment, wrongful abstraction, or willful misapplication on the part of 
any employé (vvhile in any position in the service of the employer and 
committed directly or through connivance with otbers) named in the 
schedule hereto attached." Nothing in the terms of the contract con- 
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fines the losses insured against to such as resulted from acts of fraud, 
dislionesty, etc., committed by the employé while in the performance 
of service for wliich he was employed. The bond was drawn by the 
défendant, and its language is to be construed most strongly against it. 
The language used is broad enough to cover a loss due to the fraud or 
dishonesty of a named employé, though his niisconduct was in a dealing 
betwecn him and the employer not connected witli the rendition of the 
service for which he was employed. But the aniount of the loss due 
to the transaction in question was $1,081.25, not $1,200, as there was a 
balance of $35.75 standing to CamphclTs crédit vvhen the $1,200 check 
was depositcd. 

[4j it is contended that the plaintiflf was deprived of the right to 
recover for the losses alleged by its failure to comply with the require- 
ment as to filing an itemized statement contained in the condition stated 
in the bond : 

"Tli.'it iKitico of nuy loss covcrod hereunder sliall be sent by telegraph and by 
regi.«forcd Iciter, boti) addi-essed to tlie c-omiiiuiy at its boine office, Baltimore, 
Marylaiid, willùn ten rinys al'ter the discovery of such loss; that an item- 
ized ntateiiK'iit of such loss .shall be fiîed with the compaiiy by the eiiipl<'yer 
wltliiii uiuety days al'ter the date of said notice of loss; and, if reunired by 
the Company, the employer shall prodnce for investigation ail books, voucbers 
atid évidence in the eniployer's possession." 

The bond insured against losses "of nioney, securities or other Per- 
sonal property." The quoted provision requiring an itemized statement 
contemplâtes an enumeration of the things claimed to hâve been lost. 
Where money is the only thing claimed to bave been lost, it is not to 
be supposed that it was contemplated that the insured would be requir- 
ed to describe the money lost, or to^ state exactly when or how the act 
or acts of fraud, dishonesty, forgery, embezzlement, wrongful abstrac- 
tion or willful misapplication on the part of the employé were commit- 
ted. Within the time prescribed the plnintiff furnished to the défendant 
a detailed account of the loss resulting from the above-mentioned 
$1,200 check transaction, and also a statement showing the total amount 
of money claimed to bave been lost in conséquence of Campbell's fraud 
and dishonesty, and setting out the exact amount claimed to hâve been 
lost during each year covered by the contract sued on. The language 
of a provision requiring a statement by the insured to the insurer of the 
loss or losses claimed to hâve been sustained would bave to be very 
explicit to warrant a conclusion that such requirement is not complied 
with, unless the statement discloses more than is necessary to be alleged 
and proved in a suit on the contract to' recover for losses claimed to 
hâve been sustained, or in a prosecution of the employé for the crimi- 
nal offense which his alleged misconduct involved. The évidence show- 
ed tliat the books kept by the plaintifï and remaining in its possession 
enabled it to ascertain the amount of such losses, and indicated that 
its inability to ascertain and state how the losses, other than that result- 
ing from Campbell getting crédit for the amount of the $1,200 check, 
were brought about, was due to Camnbell's successful concealment of 
his défalcations and of the method of their accomplishment. During 
the entire period covered by the contracts sued on Campbell acted in 
the capacity of individual bookkeeper. He was in charge of books 
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showîng the accounts of depositors with the plaintiff bank. Thèse ac- 
counts were kept in loose-leaf ledgers. Leaves showing a number of 
such accounts were missing when the plaintiff's books were examined 
after the discovery of Campbell's défalcation. There was évidence to 
prove that shortly before that discovery Campbell at night took from 
the bank's storage room a large mass of papers. It was to be inferred 
that the papers so taken included those showing f aise entries the making 
and concealment of which enabled him to defraud his employer. The 
provision in the quoted stipulation that, "if required by the company, 
the employer shall produce for investigation ail books, vouchers, and 
évidence in the employer's possession," évidences the absence of an in- 
tention to require the insured to state anything which, due to no f ault 
of his, it is impossible for him to ascertain. The conclusion is that the 
évidence adduced sufficiently showed that, within the time prescribed, 
the plaintiff furnished such itemized statement of the loss claimed to 
hâve been sustained as was called for by the contract. 

The court erred in ruling that the rider had the effect of adding 
$7,500 to the amount of loss caused by Campbell which was insured 
against, and in including in the amount for which a verdict was direct- 
ed the sum of $1,200, instead of $1,081.25, as the loss occasioned by the 
above-mentioned $1,200 item. The resuit was that the principal amount 
awarded by the verdict and judgment was $7,013.32 more than the 
évidence warranted. 

Because of the errors mentioned, the judgment is reversed, with di- 
rection that a new trial be granted unless the défendant in error shall, 
within 30 days after the filing in the District Court of the mandate of 
this court, enter a remittitur of $7,013.32 of the principal amount for 
which the judgment was rendered. 

POSTER, District Judge, concurs in the reversai of the judgment, 
but is of opinion that the instruments sued on did not make the plain- 
tiff in error liable for more than $7,500. 



CITIZBNS* NAT. BANK OF STAMFORD, TEX., v. PIGG et al. 

(Circuit Court of Appeals, Fifth Circuit. Noveinber 28, 1017. Eeliearing 
Denied January 24, 1018.) 

No. 3041. 

1. Banks and Banking ®=3l52 — Ceetificate of Deposit — What Consti- 

TUTES. 

Plaintiff and her husband had on deposit in a state bank a sum of 
money in excess of $15,000. On that date, in a conférence between plain- 
tiff and her husband and the cashler, it was agreed that $10,000 should 
be thereafter payable to plaintiff, whereupon an entry was made in one 
of the ordinary passbooks of the bank on the pages at the top of which 

were the words: "In account with , Avoca, Texas." "Avoca State 

Bank, Dr., in acc't with , Cr." At the left-hand slde were the 

words, "April Ist, amount $10,000.00 described on foUowing page," while 
on the opposite page were the words, "Amount at Interest at the rate of 
8 per cent, per annum Interest payable monthly to the crédit of" plaintiff, 

^=5Por other cases see same toplc & KBY-NUMBBR ia ail Key-Numbered Dlgesta & Indexe* 
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and following whioli wns a notation, "Interest paid April Ist," signed 
by the cashlpr withoiit tlie addition of tlie word "casliier" after his name. 
Thereafter, tlie lianli became tinaneially emliarrassed, and a spécial agent 
named by tlie Comniissioner of Banlùng of Texas took possession, and 
as a resuit défendant agreed, in considération of the delivery of the 
assets of such banlj, to assume and pay ail depositors tlie balances due 
them as shown by the bocks of such bank, also ail unpald ccrtiticates of 
deposit, eashiers' cliecks, etc. Held that, tliough the books of the bank did 
not show plaintiff's claim, yet the passboolv, being signed by the bank and 
by the casliier, aniounted to a certitieate of deposit, and plaintiff was 
entltled to recover thercon against défendant. 

2. Banks axd Banking <S==>154(4) — Certificate of Deposit — Action on — 

Parties. 

In such case, as défendant assumed the debt of the bank to plaintiiï 
and took over the assets to which she had a right to look for payment 
under a contract made by a state oflicer for lier crédit, she was entitiSi 
to sue at law vvithout tlie intervention of a trustée. 

3. Banks akd Banking iS==>152 — Certificates of Dîîposit. 

In such case, the stiitement that the anioiuit of .flO,000 was at interest 
was sufficient to show a considération for the obligation of the bank to 
pay it. 

4. Banks and Banking ©=3154(5)- — Certificate of Deposit — Action on — 

Pleadixg. 

In such case, as the certificate of deposit was signed by the bank, al- 
though the notation as to interest was signed by the cashier, liability was 
fixed by the signature of the bank, and no allégation was necessary to 
show that the casliier who did not add to his name the word "cashier" 
signed the interest notation in his officiai capacity. 

5. Banks and Ba.xking <g=5ll3 — Contracts — Impeachment. 

Where, a Texas state bank being in financial difflculties and in the 
charge of a spécial agent of the Comniissioner of Banking, défendant, 
another state bank, entered into an agreenient with the spécial agent to 
assume the liabilities of the embarrassed institution in considération of 
the transfer of its assets, défendant cannot thereafter defeat an action 
by a créditer of the embarrassed bank on the ground that the spécial agent 
had no authority to niake a contract ; défendant not undertaking to 
returii the assets and restore the embarrassed institution to its former 
condition. 

6. Banks and Banking <S=>82(7) — Presumption of Debts — Evidence. 

In such case, évidence of subséquent agreements made between défend- 
ant and the directorate of the embarrassed institution are inadmissible to 
alïect its liability to a creditor of the embarrassed Institution. 

7. Banks and Bankikg ©=154(7) — Actions — Evidence. 

In such case, évidence of deeds of trust made by certain directors of 
the embarrassed bank to secure défendant in repayment of losses arising 
out of the transaction is admissible in an action by the holder of a 
certificate of deposit payment of whicli défendant assumed. 

In Error to the District Court of the United States for the Northern 
District of Texas; Edward R. Meek, Judge. 

Action by Rada Pigg and another against the Citizens' National Bank- 
of Stamford, Tex. There was a judgment for plaintifïs, and défendant 
brings error. Affirmed. 

W. M. Sleeper and Chas. A. Boynton, both of Waco, Tex., and J. 
W. Boynton, of Anson, Tex., for plaintifï in error. 

A. H. Kirby, of Et. Worth, Tex., E. T. Brooks and Stinson & Cham- 
bers, ail of Anson, Tex., and J. M. Wagstaff, of Abilene, Tex., for de- 
fendants in error. 



^=»Foi other cases see same topic & KBY-NUMBBR m ail Key-Numbered Dlgests & Indexes 
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Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. The Avoca State Bank, financially involved, 
was in charge of a spécial agent named by the Commissioner of Banking 
of Texas. Pending negotiations with the Citizens' National Bank of 
Stamford, the commissioner wrote that : 

"If tlie bnnk assuming your deposits will also assume paymont of the ont- 
standing bills payable of the Avo<-a State Bank, we will be willing to inime- 
diately surrender to the bank assuming this llability ail available cash col- 
lections and ail other assets of the bank." 

Thereafter the Citizens' Bank, by its cashier, executed to H. E. Plar- 
land, the spécial agent, a receipt for described assets of the Avoca 
Bank, being ail its assets, and obligated itself as foUows : 

"In considération of the delivery of the assets mentioned above, the Citi- 
zens' National Banlî of Stamford, Texas, does liereby assume and agrée to pay 
ail depositors the balance due tliem as shown by the books of the Avoca State 
Bank of Avoca, Texas (list attached as far as determined) ; also, ail unpaid 
eertlflcates of deposit, cashier's checks, outstanding drafts, and ail other lia- 
Mlities of the Avoca State Bank of Avoca, Texas." 

[1] Antécédent to April 1, 1914, Mrs. Rada Pigg and her husband 
had on deposit with the Avoca State Bank a sum of money in excess 
of $15,000. On that date, at a conférence between Mr. and Mrs. 
Pigg and H. H. Plall, who was cashier of the Avoca Bank, it was agreed 
that $10,000 of the amount shoukl be thereafter payable to Mrs. Pigg. 
This agreement reached, the foUowing entry was made in one of the 
ordinary passbooks of the Avoca State Bank, on pages at the top of 

which were the words "Avoca State Bank, in account with , 

Avoca, Texas" : "Avoca State Bank, Dr., in acc't with — — — , Cr." 
On the left-hand page were tlie words: "April Ist, amount $10,000.00 
described on following page." On the opposite page were the words : 

"Amount at interost at the rate of S per cent, per annum, interest payable 
montbly to the crédit of Mrs. J. H. Pigg in the Avoca State Bank, Avoca, Tex- 
as. Interest paid to April Ist, 1914, H. H. HaU." 

The language of this writing, together with an inspection of the 
original instrument, leads to the conclusion that the meaning is as if 
punctuated as f ollows : 

"Amount at interest, at the rate of 8 per cent, per annum. interest payable 
monthly, to crédit of Mrs. J. II. Pigg in the Avoca State Bank, Avoca, Texas." 

In other words, the conclusion is that the statement was to the effect 
that the amount of $10,000, written on the preceding page, was an 
amount at interest to the crédit of Mrs. J. H. Pigg, and that it was at 
interest at the rate of 8 per cent, per annum, payable monthly. It was 
not the interest payable monthly which was to the crédit of Mrs. Pigg, 
but the $10,000 written on the i)rcceding page. The interest was paid 
to that time and v/as thereafter in fact at the bank paid monthly for a 
number of months. 

The Vv'riting was a statement of the Avoca State Bank, in a book of 
the kind ordinarily furnislied by a bank to évidence deposits. The 
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name of the bank was written in the statement By a person authorized 
to sign it, and the v/hole conslituted a written acknowledgraent.of an 
obligation due from the Ijank to Mrs. Pigg. The name "Avoca State 
lîank." if not in fact written at the end of the acknowledgment, had, 
written in the body of the instrument, the same effect. 

It a])r)ears that tbis transaction was not shown on the bocks of the 
Avcca State Tiank, and there is no évidence tliat the Citizens' National 
r>:mk Icnew anvthing of it. In terms, the Citizens' National Bank under- 
took to pay ail depositors, "as shown by the books of the Avoca State 
lîank." It ab;o undcrtook to pay ail certi'icates of deposit, and to pay 
ail other liabilities of the Avoca State lîank. The limitation as to what 
was "shown by the books"' aj>plies to depositors whose deposits would 
be evidenced alone by the books. A spécial provision is niade with 
référence to certificates of de])osit, and there is no requirement that, 
they should be so shown. Neither is the provision as to other liabilities 
of the Avoca State Bank limited by what was "shown on the books." 
The writing bas ail the necessary éléments of a certificate of deposit, 
and, as such, was immediately and directly under the terms of the con- 
tract executed by the Citizens' Bank. 

[2] It is insisted that there were no contractual relations between 
Mrs. Pigg and the Citizens' Bank, that she could not sue, and that the 
matter was cognizable only in equity. The bank assumed the debt to 
Mrs. Pigg and took over the asscts to M'hich she had a right to look for 
payment under a contract made by a state officer for her benefit. She 
was entitled to sue without the intervention of a trustée and at law. 

[3] It is insisted that no considération for the obligation was alleged 
or shown. A statement that there is "an amount at interest" in a bank 
necessarily implies a receipt by the bank of the amount. 

[4] It is insisted that the pleadings are insufïicient to hold the bank 
upon the signature of H. H. Hall, who was cashier, but who did 
not indicate bis officiai capacity in the writing. Liability is fîxed 
by the signature of the bank, and no pleading was required, other than 
that filed. 

[5] It is insisted that the spécial agent had no authority to make the 
contract with the bank ; that the bank got no title to the assets and is not 
liable on its promise. The agent had the same authority as the commis- 
sioner. The limitations of the statute requiring an order of the court 
doubtless apply to compromises and sales, where less than the face of 
the obligations are received. In this case, in any event, no one who bas 
a right to complain is questioning the validity of the transaction. The 
bank does not undertake to return the property received by it, and can- 
not restore the original condition. The Bank Commissioner is guilty of 
no misrepresentation or f raud, nor is Mrs. Pigg. The bank was doubt- 
less mistaken as to the amount of obligations assumed by it, but it is 
to suffer from its mistake, rather than Mrs. Pigg, who is guilty of no 
character of wrong, and has not had the misfortune to make a mistake. 

[6] Error is claimed in the refusai of the court to permit testimony 
to the effect that the Citizens' Bank, contemporaneously with the mak- 
ing of the contract, entered into an agreement with the directors of the 
Avoca Bank by which the Citizens' Bank was to receive the money on 



n06 240 FEDEIIAL REPORTER 

hand and pay off the depositors, and that ail otlier assets were to be 
turned over to the Avoca directors. This agreement could not hâve 
affecled the rights of Mrs. Pigg under the contract made by the Bank- 
ing Department for her benefit, and the évidence was properly ex- 
cluded. The exclusion of a vi'ritten agreement between the directors of 
the two banks, dated October 31, 1914, and limiting liability to de- 
posits "shown by the books" on a given date, and of évidence indicating 
that the Citizens' Bank had no knowledge of the Pigg certificate, was 
proper for the same reason. 

[7] Complaint is also made of the action of the court in permitting 
évidence of deeds of trust by certain Avoca Bank directors to the Citi- 
zens' Bank, to secure the bank in the repayment of losses for the trans- 
actions hereinbefore considered. The acceptance of instruments as 
drawn were substantially acknowledgments of liability by the Citizens' 
Bank on the contract with the spécial agent. 

No error has been found. 

The judgment is affirmed. 



NORTHERN CENTRAL COAL CO. v. BARROWMAN. 

(Circuit Court of Appeals, Eiglitli Circuit. October 2!), 1917.) 

No. 4662. 

1. Masteb and Servant i®=>278(10), 280, 281(3) — Injuries to Servant— Ac- 

tions — Evidence. 

In an action for tlie death of an electrician employed in a mine and 
killed by tlie fall of tlie cage in tlie lioisting sliaft up tbe slde of wliicli 
lie was malîing bis way, évidence held to warrant a finding that îhe 
master was négligent and tlie electrician was not négligent and did not 
assume the risk. 

2. Masteb and Servant (@=>124(1) — In.iuries to Servant — Négligence. 

The duty of an employer towards employés is not discharged by merely 
furnishing suitable machinery and appllances in tbe beglnning, jjut com- 
prises a continued oversight and inspection to ket'i) tlieiu so ; hence a 
miniug coinpany, though the brake slioes whlcli it supplied to control the 
opération of cages in tlie hoisting shat'ts had origlu-iUy been sufficient, is 
négligent where it allowed the use of the brake shoes atter they had so 
worn as to be insuflicient. 

3. Master and Servant <3=3270(10) — Injuries to Servant — Actions — Evi- 

dence. 

In an action for the deatli of an electrician employed in a mine, who 
was killed by the fall of a cage in the hoisting shaft up the side of 
which he was cliinbing to reach an air shaft, where he was going to 
make a necessary change in electrlc cables, it was contended that the 
removal of timbers from another cage which counterbalanced the one 
that fell and so lightened the other cage that the brakes failed to hold 
the one that fell, was not permitted until it was believed the electrician 
was in place of safety and liad flnished working on the electric cables in 
the air shaft, during which work he used the cages for assent and de- 
scent. Held, that évidence that the falling cage struck others working at 
the bottoni of the shaft was admissible to show that no particular care 
was exercised for the electrician. 

<S=For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 



NOBTHEEN CENTRAL COAL CO. V. BAEROWMAN 907 

4. Master and Servant ©=5241 — Injuries to Servant — Négligence. 

Where the two cages in the two sliafts of a mine counterbalanced onc 
another, an employé who in ttie discharge of his duties proceeded to 
climb up the side of the shaft under oue of the cages, wliich was elevated 
vrhile timbers vs^ere being removed from the other cage cannot be deemed 
négligent, the brakes beiug set to prevent movement of the cages, where 
the différence of the weight of the two cages caused by the removal of 
timbers from one of them wàs not much greater, if at ail, than would be 
reasonably expected in the customary movement of min ers and the 
hoisting of coal, which movements were coutroUed by the brakes. 

5. Masteb and Servant <®=»205(1) — Injuries to Servant — Assumption of 

RlSK. 

An employé has a right to présume that his employer has performed 
his prlmary duty with respect to machinery and appliances, and does 
not assume risks which by the exercise of ordinary care he might hâve 
ascertained. 

6. Trial <®=32C0{1)— Instructions — Reeusal. 

Refusai of instructions covered by the gênerai charge la not error. 

7. Trial <®=3240 — Instructions — Rbfusal. 

Argumentative charges are properly refused. 

8. Trial <©=234(2), 244(2) — Instructions — Refusal. 

Instructions giving undue prominence to some features of the évidence 
or predicated on an erroneous statement of the évidence are properly 
refused. 

9. Appeal and Erhor ©=110,724(3) — Review — Matters Reviewable. 

The déniai of a motion for new trial and the overruling o£ a motion 
In arrest cannot be assigned as error, nor is a gênerai assignment that, 
upon pleadings, évidence, and record, verdict should hâve been for plaln- 
tiff in error available. 

In Error to the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Action by Anna Barrowman against the Northern Central Coal 
Company. There was a judgment for plaintifï, and défendant brings 
error. Affirmed. 

Charles H. Elgin, of Centerville, lowa (C. P. Howell, Howell, El- 
gin & Howell, ail of Centerville, lowa, and Hunter & Charnier, of Mo- 
berly, lowa, on the brief), for plaintiff in error. 

W. M. Bowker, of Nevada, Mo. (Hamp Rothwell, of St. L^ais, Mo., 
and Sheppard & Sheppard, of Poplar Blulï, Mo., on the brief), for de- 
fendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. The Northern Central Coal Company com- 
plains of a verdict and judgment in favor of Mrs. Barrowman in an 
action brought by her for the négligent killing of her husband in its 
mine in Randolph County, Missouri. The deceased was in the serv- 
ice of the défendant company as an electrician and motor operator, 
and was killed by the fall of a cage in a hoisting shaft. The négli- 
gence charged was, among other things, in the use of a defective brake 
designed to control the movement of the cable on which the cage was 
suspended. The défenses were a gênerai déniai and the deceased's 
négligence and assumption of risk. 

®59Foi otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The shaft at the mine was divided by partitions into three parts 
called the north shaft, the south shaft, and the air shaft. Cages 
were operated in the first two shafts for the workmen and materials 
and the hoisting of coal. In the air shaft there was an electric cable 
supplying power to a motor that ran in the entries below. Wire 
cables, one attached to each cage, extended to wlieels or pulleys above 
the mouth of the shafts and thence at a tangent to a dnim in the en- 
gine house about 40 feet distant. Thèse two cables were arranged 
inversely on the drum in the engine hoiise so that when it revolved one 
cable was wound up and the other was unwound, with the resuit that 
when one cage came up the other went down in the shaft. The révo- 
lution of the drum was controlled by a brake actuated by a lever. 
The brake consisted of a metallic casting equipped on the inner or 
friction side with wooden brake shoes which by use of the lever were 
clamped in an encircling way about the drum to retard or stop its 
motion. The révolution of the drum could also be controlled by di- 
rect application of the steam. There was a turnbuckle designed to 
take up the wear of the wooden brake shoes so they would continue 
to engage the drum. When one of the cages rested on the surface at 
the mouth of the shaft the other would be about 25 feet from the 
bottom. Their weights, unloaded, substantially balanced. 

The accident occurred on a Sabbath. Mining opérations had been 
suspended, and the day was devoted to. various repairs for their re- 
sumption the following day. The heavy framework of the south 
cage was to be replaced; the sump at the bottom of the shafts was 
to be cleared of water and the fragments of coal that had f allen there ; 
and the electric cable in the air shaft was to be repaired and the 
motor and operating electric current tested. Différent men were dele- 
gated to thèse several tasks, the last one being the duty of the de- 
ceased and a helper. Certain parts of the tasks were being done at 
the same time. In repairing the electric cable the deceased used the 
cages in the hoisting shafts for descent and ascent, and it was not 
until he was through with that part of bis work, as he thought and so 
reported, that the south cage was placed at the surface and the men 
went to work upon it. This lef t the other cage hanging in the north 
shaft about 25 feet from the bottom. The testing of the motor and 
the electric current would ordinarily bave kept deceased in an entry 
quite a distance from the bottom of the shafts, but he found that in 
splicing the electric cable in the air shaft it had been shortened too 
much so lie went to the north shaft and was in the act of climbing 
up the side to get into the air shaft when the south cage at the surface, 
from which about three-fourths of the weight in timber had been 
taken, suddenly went up and the cage above him plunged down and 
killed him. One if not both of the two men working in the sump 
were also struck. 

[1, 2] Though the record of the trial is not voluminous there are 
58 assignments of error, almost ail of which are argued with equal 
emphasis. In the first place it is urged that there was not sufficient 
évidence of defendant's négligence; that the évidence showed the 
deceased himself was négligent in going under the suspended cage; 
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and that he knew enough of the machinery and its opération and the 
work then being donc at the mine to charge him with assumption of 
the risl<. There was ample évidence siistaining the verdict against 
the défendant on ail those points. The jury were fully justified in 
finding that the accident was caused by the négligent use of insuffi- 
cient brake shoes. They had been allowed to wear down from an 
original thickness of about four inches to an inch or less in places, 
a wear too great to be taken up by the turnbuckle, and there was 
évidence that immediately after the accident an attempt to use them 
showed their insufficiency. When the accident occurred the engineer 
was net in the engine room, and steam was not being applied to hold 
the drum. Reliance was had wholly upon the setting of the lever and 
the brake. The duty of an employer is not discharged by merely fur- 
nishing suitable machinery and appliances in the beginning, but com- 
prises also a continued oversight and inspection to keep them so. 

[3] Much is made in argument of the testimony of defendant's 
Vidtnesses, particularly that of the mine foreman, but it conveys the 
impression of an ingénions attempt to adjust what occurred to an 
assumed but nonexistent thoughtfulness for the safety of the de- 
ceased. For example, it is said that the removai of the timbers of 
the south cage was not begun until it was believed the deceased was. 
back in the entry in a place of safety. But it is just as crédible, if 
not more so, that no such considération was given the deceased. 
While working on the electric cable he was using the cages, and un- 
til he was through, one of them could not well be placed at the sur- 
face for repairs. Again, as bearing on the contention mentioned, it 
may be recalled that the fall of the cage endangered the lives of the 
men working in the sump beneath it and known to be there. Antici- 
pating the effect of this upon the jury, counsel for défendant asked 
an instruction that a belief on their part of négligence towards others 
(the men in the sump) should "not be given the slightest vv'eight in de- 
termining as to. whether the company was guilty of négligence toward 
the deceased Barrowman." The instruction was rightly denied. The 
évidence as to the men in the sump tended at least to show that the 
claim at the trial of a sélective, discriminating care for the deceased 
was an afterthought. 

[4] It is said the deceased was négligent in quitting his place of 
safety and going under the suspended cage when he knew work was 
being donc upon the other cage at the surface. There was évidence 
that in the performance of his duty he had to go back to the electric 
cable in the air shaft, that the latter had been closed some distance 
from the bottom b}^ boards nailed across, and also held down by refuse, 
and that the only way of access was up the hoisting shaft to a point 
above the closing. It is true he knew of the cage above him and of 
the timbers being removed from the other cage, but that did not sig- 
nify a condition of danger if the machinery and appliances for holding 
them were in order as he had a right to assume them to be. The 
différence in the weight of the two cages caused by the removai of 
structural timbers from one of them was not much greater, if at ail, 
than would reasonably be expected in the customary movement of 
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miners and hoisting of coal. If the holding appliances in the engine 
room were sufficient for the latter, there was nothing in the removal 
of the timbers to advise the deceased of a danger. The duty as to 
the sufficiency of such appHances was upon the défendant, not upon 
the deceased. Again, défendant seeks to charge the deceased with 
that care for self-protection which ordinarily keeps workmen from 
beneath a cage that is being repaired. But that is because of the dan- 
ger of falling tools and materials. The cage that fell upon him was 
not being repaired, and no such danger threatened him. 

[5] Instructions were asked that deceased assumed the risk if he 
could hâve known of the danger by exercise of ordinary care. We 
hâve frequently held that an employé is under no such obligation, but 
has a right to assume that his employer has performed his primary 
duty with respect to the machinery and appliances. That is also the 
rule of the Suprême Court. Gila Valley, etc., R. Co. v. Hall, 232 U. 
S. 94, 34 Sup. Ct. 229, 58 L. Ed. 521. 

[6-8] Some instructions asked were sufficiently covered by the gên- 
erai charge ; others were argumentative. Some gave undue promi- 
nence to certain features of the évidence. "Singling out a single mat- 
ter and emphasizing it by spécial instruction as of ten tends to mis- 
lead as to guide a jury." Perovich v. United States, 205 U. S. 86, 
92, 27 Sup. Ct. 456, 51 L. Ed. 722. Others were predicated upon in- 
complète or erroneous statements of the évidence including reason- 
able inferences. 

[9] Several of the instructions asked and refused were directed 
to the déniai of a motion for a new trial, one to the overruling of a 
motion in arrest of judgment, and one states generally that upon the 
pleadings, évidence, and record the verdict should hâve been for the 
défendant. Such grounds are not properly assignable under the féd- 
éral practice. It is not necessary to review the other assignments. 
in détail. We think the verdict was for the right party, and that 
nothing occurred in the trial court erroneously prejudicing the de- 
fendant. 

The judgment is affirmed. 



GARAjNFLO v. UNITED STATES.* 
DUNCAN V. SAME. 
(Circuit Court of Appeals, Elghth Circuit. November 16, 1917.) 
Nos. 4777, 4778. 

1. Criminai, IiAW ®=»1169(2) — Eeview on Appeai. — Harmi-ess Eebob. 

The admission of évidence Is not ground for reversai in a crlmlnal 
case, vrhere tlie same facts were afterwards stiown by defendant'8 tes- 
timony. 

2. Banks and Banking (@=5257(3) — Pbosecdtion — Evidence of Intbnt. 

In a prosecution for wiilful misapplleation of tlie funds of a national 
bank by défendants, who were its managing officers, évidence was ad- 
missible to show that in their reports to the directors défendants dld not 

@=9For other caaes see aame topic £ KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denled March 26, 1918. 
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mention a larpe overdraft by a corporation of wliicli tliey were the 
principal stoclvholders. 

3. Banks and Bankino ©=5257(3) — Trial — Réception or Evidence. 

Rulings on tlie admission of évidence on the trial for mieapplication ot 
funds of national banli held not erroneous. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; F. A. Youmans, Judge. 

Criminal prosecution against William H. Garanflo and Robert D. 
Duncan. Jtidgment of conviction, and défendants severally bring er- 
ror. Affirmed. 

George W. Murphy, of Little Rock, Ark. (M. J. Manning, George 
W. Emerson, Wallace Townsend, and E. L. JVIcHaney, ail of Little 
Rock, Ark., on the briefj, for plaintiflfs in error. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark. (W. H. Rector, 
Asst. U. S. Atty., of Little Rock, Ark., on the brief), for the United 
States. 

Before HOOK, SMITH, and STONE, Circuit Judges, 

SMITH, Circuit Judge. The plaintiffs in error were jointly indicted 
in the District Court of the United States for the Eastern District of 
Arkansas. There were six counts in the indictment. The first five 
charged each of the défendants with the willful misapplication of the 
money, funds, and crédits of the State National Bank of Little Rock, 
in violation of Revised Statutes, § 5209 (U. S. Compiled Statutes 1916, 
§ 9772). The sixth coimt charged them with conspiring to misapply 
the money, funds, and crédits of the said State National Bank under 
Criminal Code, § 37 (U. S. Compiled Statutes 1916, vol. 10, § 10201, 
p. 12552). They were tried to a jury, who found them both guilty 
on ail six counts, and upon the verdict of the jury they were each sen- 
tenced to six years in the Atlanta Penitentiary upon each of the first 
five counts and to two years in the same penitentiary upon the sixth 
count, ail of the sentences to run concurrently in point of time. They 
sued out separate writs of error to this court. They will be styled as 
défendants in the further consideratibn of this case. 

In view of the concurrent character of the sentences upon the first 
five counts, if the case is affirmed on any one of them, the sentence 
will hâve to stand. Evans v. United States, 153 U. S. 584, 595, 14 
Sup. Ct. 934, 38 L. Ed. 830. As, however, the questions raised upon 
the appeal are common to ail the counts, the case must be either af- 
firmed or reversed upon them ail. No objection was ever made to 
the indictment, or to any count thereof, and there is no criticism of 
any of the instructions given ; but ail objections are to the rulings on 
évidence and the refusai of the instructions asked. 

In 1902 the State National Bank of Little Rock was organized. It 
had at ail times material hère a capital of $500,000 and a surplus of 
$45,000. The défendant William H. Garanflo was président, and the 
défendant Robert D. Duncan was its vice président and cashier. The 
bank closed its doors and went into voluntary liquidation June 19, 1914. 

iS=)For other cases see eame toplo & KEY-NUMBBR In ail Key-Numbereû Dlgests & Indexes 
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On February 17, 1915 the Comptroller of the Currency appointée! Gen. 
Lloyd England receiver of the Bank. 

In 1907 there was organized under the state laws of Arkansas tlie 
R. D. Duncân Investment Company. Its name was changed to tiie 
State Investment & Trust Company. It bore this new name for a year 
or such a matter, when its name was again changed to the State Trust 
Company. Thèse two défendants were the principal holders of the 
stock in that company, and owned together $29,000 of the 850,000 of 
its capital stock. Défendant R. D. Duncan was président of this com- 
pany, and défendant W. H. Garanflo was its vice président. This com- 
pany had its offices in the State National Bank building. The first 
frve counts of the indictment charge the willful misapplication of the 
funds of the bank, b}' the turning over by the défendants of the money 
and crédits of the State National Bank to the State Trust Company 
in the aggregate of between $81,000 and $82,000. 

In its charge to the jury the court said : 

'■To coiistitute the ei-ime of willful misapplicntion It Is necessary, not 
(iiily that there sUould be a conversion of the nione.v's, funds, or crédits of 
the binik. to soiiie oiie other than the bnnU, but It nnist also appear that the 
conversion A'.'iis nuule witli the intent at the tlme to injure or defraud the 
bank." 

With the question of fraud thus in the case on the first five counts, 
and with the sixth count based upon conspiracy, it is not to be won- 
dered at that the plaintiffs in error in their argument say : 

"While a wide range is allowed in the introduction of évidence and the 
exaniination of witiiesses in cases lilve thèse, it docs not go to the extent of 
authorlzing the admission of testiinony wliicli merely tends to facilitate 
conviction liv arouslng in the niinds of the jury a foeling of préjudice 
agaiust the accused." 

Bearing in mind that a wide range is allowed in the introduction of 
évidence in such cases, we now turn to the varions questions made 
upon the admissibility of évidence. Plaintiffs in error say in their 
brief : 

"There was not and is not any dispute about tlie Issuing of the drafts asul 
the transfers of cr(>dit clia rged in the lirst, second, third, fourth, and tiftb 
counts of the indictnicîit. Tncy were clearly provcd liy the goveriunent's 
witnesses, the bank exairiiuers, and were also tcstitied to hy botli défend- 
ants. The only question about them relates to willfulness and Intent." 

The North Arkansas Land & Timber Company, a local corporation 
in which the défendant Duncan was interested, bought 8,400 acres of 
land at $6 per acre, a total investment of $50,400. With this as its 
sole assets, it issued its bonds in the sum of $80,000 and stock in the 
sum of $150,000. Up to the time of the trial no portion of the inter- 
est on thèse bonds had even been paid. This land company had bor- 
rowed $48,000 from the State National Bank, through the State Trust 
Company. The State Trust Company had Ijought $200,000 of the 
stock of the State National Bank at $240,000. It borrowed $20,000 
to make the fîrst payment of the State National Bank, and gave its 
note for $220,000 to the Bankers' Trust Company of St. Louis, of 
ivhich it bought the stock. A few days after the failure of the State 
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National Bank, the State Trust Company went into the hands of a 
receiver. It is perhaps only just to say that Mr. Duncan claims this 
was due to the failure of the State National Bank, the enormous dé- 
cline of its stock, and the financial difficulties of the Bankers' Trust 
Company in St. Louis, and its refusai to renew the remaining notes of 
the State Trust Company given for the stock in the State National 
Bank. 

That in gênerai the State National Bank was defectively managed is 
perhaps best shown by the fact that early in 1914 its directors were 
compelled to take out securities which were not regarded as good by 
the représentative of the Comptroller of the Currency to the am'ount 
of S210,000, and, when the bank had thus been helped by the retire- 
ment of the worst of the paper held by it, it failed in June, 1914. Be- 
fore its failure, from varions causes, there had been great withdraw- 
als of deposits. The claims filed against it were about $850,000. k 
should hâve had the amount of assets to pay this, and to pay its cap- 
ital of $.SOO,000 and its surplus of $45,000, or about $1,395,000. Two 
years after its failure it had paid 20 per cent, upon the claims filed, or 
less than 12 per cent, of what its assets should bave been. The gov- 
ernrnent showed that, aside from the State Trust Company indebted- 
ness, Duncan's direct and indirect liability to the bank when it failed 
was about $103,000, and Garanflo's indebtedness of the same charac- 
ter was about $58.000, and the balance of assets, aside from the lia- 
biHty of the stockhoklers, was not sufficient to meet the obligations to 
the depositors. Tlie évidence tends to show that the ultimate déficit in 
the pavment of depositors wil! exceed $300,000. If to this be added 
the $500,000 of capital, the $45,000 of surplus, and the more than 
$200,000 paid in to take up the worst of the bank paper bv the di- 
rectors, it is manifest that the bank had lost more than $1,000,000 un- 
der the management of the two défendants. 

Bearing now in mind that the sole questions in the case are "will- 
fulness and intent" and our holdings in AVitliaup v. United States, 62 
C. C. A. 328. 127 Fed. 530, Oison v. United States, 67 C. C. A. 21, 133 
Fed. 849, Exchange Bank v. Moss, 79 C. C. A. 278, 149 Fed. 340, 
Thomas v. United States, 84 C. C. A. 477, 156 Fed. 897, Coït v. United 
States, 111 C. C. A. 205, 190 Fed. 3G5, Schultz v. United States, 118 
C. C. A. 420, 200 Fed. 234, Trent v. United States, 143 C. C. A 170, 
228 Fed. 648, Kinser v. United States, 146 C. C. A. 52, 231 Fed. 856, 
and Samuels v. United States, 146 C. C. A. 494, 232 Fed. 536, Ann. 
Cas. 1917A, 711, ail the spécifications of error not hereafter specially 
considered seem to us to be disposed of adverscly to the plaintiffs in 
error. 

[1] Gen. Lloyd England, receiver of the bank, was on the witness 
stand and was asked : 

"Q. Ilave yoii assessed the stockholdors as tîie fédéral laws provide witli 
nntioiiiil Imiiks? 

"Judu'f iI;>,nninK: We ob.lect to tlio to'^liiiioiiy as to tlie nssessmeiits b.v 
the Coiiiiiti'oller, as iri'elcvant and incoiiipeteiit, or auy other tostiupny that 
lias been iidrodiiccd alon;; tliat line. 

"Court: The olijpetiou i.'; overriiled. 

"Judse Maiinliig: We cxcept. 
240 F.— 58 
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"A. The ComptroUer of the Currency bas assessed them. Q. Leavlng out 
of considération the amount received from the assessment, what could bave 
been realized from the assets of the bank proper? (Objected to by the 
défendants upon the ground tbat the same was incompétent and irrelevant, 
which objection was by the court overruled, and the défendants, at the time, 
each duly and severally exeepted.) A. The estimate made biased on wliich 
the assessment was made w^s $525,000. Q. Or about 65 par cent, of the 
aniount of tlie deposits? (Objected to by the défendants upon the ground 
that tlie same was incompétent and Irrelevant, which objection was by 
the court overruled, and the défendants, at the time, each duly and severally 
exeepted.) A. Yes." 

It is objected in this court that this was net the best évidence. No 
such objection was made in the court below. 
Mr. Duncan, when on the stand, was asked : 

"Q. You would think It [the stock in the State National Bank] was as 
good as Arkansas and Arizona, wouldn't you, even nowV 

Thereupon Mr. Duncan voluntarily and without objection on behalf 
of either défendant said: 

"No ; I don't think so, because the bank stock has been assessed." 

It is probable there was no error, but in any event the proper objec- 
tion was not made, and the voluntary statement of the défendant Dun- 
can showed substantially the same f acts. 

[2] Robert Neill, who was a national bank examiner in 1913, testi- 
fied he was présent at a director's meeting of the State National Bank, 
and both of the défendants were also présent, and that two members 
of the board, one of whom was Mr. H. H. Poster, the other he could 
not recall, said that that was the first knowledge he had of the ex- 
istence of the overdraft of $77,000 of the State Trust Company. The 
statement was made by Mr. Poster : 

"That in the condensed statements, which were read to the direetors at 
their meetings, this had uover been called to their attention ; that this over- 
draft of the State Trust Company existed." 

If Mr. Neill's statement was untrue, both the défendants and ail the 
other direetors could hâve denied it. If it was true, and Mr. Poster, 
with or without another director, joined in the statement in the prés- 
ence of the défendants and ail the other direetors, and they none of 
them dissented, the jury had a right to say they ail acquiesced in its 
truth. This évidence was clearly admissible on the question of whether 
the direetors knew that such crédit was being extended to the State 
Trust Company, and its extent. 

[3] Mr. John E. Coates was a director in the State National Bank 
and a witness for the défendants. On cross-examination he was 
asked : 

"Q. How much are you indebted to the bank now, Mr. Cq^tes? A. $9,750, 
secured." 

It was manifestly admissible for the govemment to show on cross- 
examination of defendant's witnesses, if it could, that they had been 
parties to the loose management of the bank, as showing tlieir interest 
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in defending the management and as affecting their credibility. There 
was no error in this. 

During the examination in chief o£ the défendant Duncan the fol- 
lowing took place : 

"Q. State what, in your opinion, was the solvency, or tlie value of the 
note, of the North Arkansas Land & Timber Company? A. We regarded It 
good. Q. I will ask you about tlie North x\rkansas L'and & Timber Company. 
Had you been furnished wlth estimâtes of the value of Its holdings? A. Yes. 
Q. What is that book, Mr. Duncan (handlng a certain book to the witness)? 
A. Thls book is a blueprlnt book of cruise of timber land, made by J. P. Bray- 
ton, of Chicago, of the property of the North Arkansas Land & Timber Com- 
pany. Q. What does that report show as to the amount of timber held by 
the North Arkansas Land & Timber Company? 

"District Attorney Martin: We object to it, your honor. 

"Court: On what ground do you thlnk that is compétent? 

"Mr. Townsend: The only ground upon whieh it is compétent is this: It 
just gives the basls that Mr. Duncan had for hls opinion in eonsidering the 
No.rth Arkansas Land & Timber Company good. It is a report made by a 
reporter. 

"Court: That is secondary évidence. Now Mr. Duncan — It would be 
proper for hinoi to state the Investigation he made and where he sought in- 
formation. I don't thlnk that that particular report is compétent. 

"Mr. Townsend: We désire to save an exception. 

"Court: He may testify to the fact that lie made an investigation, and as 
to what his bellef was from that investigation — his opinion — but the report 
itself would not be compétent testimony, because that is made by some one 
who is not a witness, who doesn't Identify it himself, who is not sworn. 

"Q. I will ask you, Mr. Duncan, if you made any Investigation, or any 
effort, to flnd out the value of the holdings of the North Arkansas I^and & 
Timber Company? A. Yes, sir; I employed J. P. Erayton, a well-known tim- 
ber estimator of Chicago, to cruise the property for me, and paid him a fee 
of $552 for doing so, and got hls regular report. Q. Based on his report, 
but not the report itself, what was your opinion of the value of the timber 
holdings of the North Arkansas Land & Timber Company? A. Based upon 
hls officiai report to me, I estlmated the timber on sald land to be worth — 

"District Attorney Martin: Ile is doing there indlrectly what the court sâys 
he may not do ; he can't glve the estlmate of the timber from what some one 
else gave him, or told him. 

"Court: He can glve the value from the investigation he made. 

"District Attorney Martin: He can't say, 'Based on such report, I am of 
the opinion there was so niuch timber there.' 

"Court: It couldn't be based on anytliing else from hls testimony ; he 
States the manner in whlch he sought the information. Now, that will go to 
the jury for what it is worth. It goes to the question of the intent of the 
défendant in the transactions that he had with the bank in uslng this par- 
tieular stock or bonds, or whatever they were, as collatéral. ïou may answer. 

"Witness: Based upon the report furnished me, the value of the timber on 
sald land, was $122,047; the value of 6,400 acres of the land was $;32,0O0; 
making a total valuation of $154,047. The cruise is of 8,800 acres of land, 
but 400 of it we had no fee-simple title to ; about 8,400 acres of land, 6,400 
tillable land estlmated. Q. Did you, or not, belleve that thls property was 
actually worth this amount? A. Yes." 

On cross-examination the f ollowing took place : 

"Q. Did you consider the North Arkansas Land & Timber Company good 
for that? A. I considered it good for ail of its debts, and If the property is 
sold to-day for its worth it will pay ail it owes. Q. Although it bas 8,000 
acres of land mortgaged for twlce what it cost, and no Income, and yet you 
consider it is good for a loanî A. It was estlmated by Chicago estlmators to 
be worth $150,000." 
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It thus appears the défendant was allowed to testify fully as to what 
he thought the timber and land were worth, basing his opinion upon 
the report of Mr. Brayton, but he was not allowed to offer the un- 
sworn statement of the to the court and jury unknown party, Brayton, 
as direct évidence upon the value. The ruling was so manifestly cor- 
rect that it requires no further considération. 

Error is assigned upon the failure to direct a verdict for défendants, 
as asked by them at the close of ail the évidence. We hâve rcad every 
Word of the évidence as preserved in the record, and find that there 
was so much évidence of the willfulness and unlawful intent of the 
défendants that the ruling of the court was correct. 

The défendants excepted to the refusai to give each of the five in- 
structions asked. Having read with great care the clear and impartial 
charge given by the court, we find that every élément of the charge as 
asked, so far as accurate and correct, was given by the court in its in- 
structions. 

No error is made to appear, and the judgments as to both défend- 
ants are affirmed. 



UNION PAC. K. CO. V. MAEOKB. 
(Circuit Court of Appeals, Eighth Circuit. October 26, 1917.) 

No. 4SS3. 

1. COUBTS l@=»372(3) PKECEnENTS — DECISIONS OF STATE COUKT. 

The liabllity of a master for Personal injuries of his servant Is a ques- 
tion of gênerai law ; and, in tlie absence of state statute, It Is not govern- 
ed in tlie fédéral courts by décisions of state courts, biit by the eommon 
law and rules of décision of the Suprême Court and other fédéral courts. 

2. Négligence <ê=51 — What Constitutes. 

Négligence is a breach of duty, and where thcre Is no duty or no 
breach, there is no négligence. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Négligence.] 

8. Master and Servant i®=>101, 102(8). 236(1) — Injuries to Servant — Duties 
OF Master and Servant — Provision and Opération. 

The duty of a master is one of provision, while that of a servant Is 
one of opération, it is the duty of the master to exercise reasonsible 
care to provide a reasonably safe place in whieh, and reasonably safe ma- 
chinery or appliances vcith whlch, the servants may do the work assigned 
to them, and it is the duty of the servant to exercise reasonable care so to 
use the place, machinery, and appliances furnlshed and so to conduct the 
opérations intrusted to him as to protect himself from risk, danger, and 
Injury, and neither the master nor the servant is llable for a breach of 
the other's duty. 

4. Master and Servant «S^ITT, 227(1) — Injuries to Servant — Nonliaisilitt 
or Masteb — Seevant's Négligence of Opération. 

Where the place in whlch a servant Is required to work, or the ma- 
chinery or appliances with whlch he is required to work, or the method 
of doing the work, becomes dangerous, and results In injury only beeause 
of the négligence of the injured servant, or of his fellow servants, the 
master is not llable. 

@=3For otber caees see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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5. Mastkb a.\» Skkvam- cg=:3lOl(l) — Injuries to Servant — "Fellow Serv- 

ants" — "CoMMoN Service." 

Ail wlio enter iuro tlio service of a comiiion master except tliose who 
become lieads of and vestod «ith absoluto eontrol of separate departnicutw 
or brnii'heH of a i^'reat and diversiiied business tliereby become engaged 
in a coiiinidii service, and are l'e'low servants in ail they do except that 
wtiieh tliey do iu discharge of tlie master's nondelegable duty of pro- 
vision. 

|i:d. Note. — For other définitions, sec Words and l'hrases, First Séries, 
Comnion Service ; First and Second Séries, Fellow Servant.] 

6. Mastkr and Servant <Ss»21G(1) — Injuries to Servant — Assumption or 

KiSK. 

In fhe absence of statntory provision to tho contrary, eaeh servant by 
acceiiting bis employment voluntarily assumes the risk and danger of 
tbe négligence of bis fellow servants in the discbarge of tbcir duty of 
oi)erati()n, wlietber tliose dutics are of superiuteudeuce and directiou, or 
tbose of e(iual or subordinatc service. 

7. Master and Servant <g=3-!0:j(l , o) — Injuries to Servant — Assumption ce 

Risk. 

A servant assumes the ordinary rlsks and dangers of bis employment, 
and tlie extraordinary risks and dangers which lie knows and appréciâtes. 

8. Master and Servant <S=>222(1) — Injuries to Servant — Assumption of 

KlSK. 

Neither tbe order of a vice principal to a servant to work in a danger- 
ous place, or iu a dangerous way, iior liis assurance of the servant's safe- 
t.y, nor the ser\-aiit's lear of losiug bis .iob will relieve tbe servant from 
his assumption of risk and danger, wberc tlu^y were readily observable 
and wero known and apprei'iated by bini, uuless tbe vice principal luakes 
a promi.se to reuiove tbeiii. 

9. Master and Servant <3=>i:4:!(l) — Injuries to Servant— Négligence ov 

Master. 

l'iaintiff, a section man, while assisting iu tbe cutting of a rail with a 
sledge lianinier and cbist'l, was in.iured by a pièce of steel, which w'as 
cbipiied off and driveu into his eye. A rule of tbe railroad Company de- 
clared that goggics i)ro\ided for that purposi; sliould bo worn wbeu cut- 
ting rails with a track chisel, aud such goggles were in the tooUiouse 
wheu tlie accident occurred. A short tiine bel'oro the accident, while cut- 
ting other rails, a pièce of steel chipped otf and struck plaintilï on the 
wrist. On the day of tbe accident plaintiff told liis foreinan that he 
waiited sometbing to iirotect his eyes, but the foroman replied, "Go on; 
that is ail rîgbt; we never use them ;" and plaintiff, fearlng to lose his 
iob, did as be was directed. ]lcl.d, that the railroad comisany, having 
made its order and fiirnished goggles, was not négligent. 

10. Master and Servant <2=^189(y) — Injuries to Servant — "Fellow Serv- 
ants." 

In such case, as tho work of cutting the rails was inerely one of opéra- 
tion, tbe foreman was iilaiiitiff's fellow servant for wbose négligence the 
railroad couii)any was not liable. 

11. Master and Servant «§=219(15) — Injuries to Servant — Vice I'rincipal 
— Neoligence. 

In such case, as the danger was obvions to plaintiff, having been brought 
to his attention liy the iire\ious chip of steel which struck him in the 
wrist, lie assunied the risk, aud the company waa not liable, tliough the 
section foremau be treated as a vice principal. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrotigh, Judge. 

Action by Michael Marone against the Union Pacific Railroad Com- 



^ssFor other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Reversed and remanded, with directions. 

A. G. Ellick, of Omaha, Neb. (Edson Rich, of Omaha, Neb., on 
the brief), for plaintiff in error. 

William F. Gurley and David A. Fitch, both of Omaha, Neb., for 
défendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff below, Mr. Marone, 
recovered a judgment against his master, Union Pacific Railroad Com- 
pany, for an injury to his eye, which he claimed was caused by the 
négligence of the company, and the company insists that the trial court 
erred, in that it failed to direct a verdict in its favor at the close of 
the trial. Thèse were the f acts : Marone was and had been for some 
time working for the company as a section man under John Anderson, 
the foreman of his gang. The company had made and put in force 
a rule that, "When cutting rails with a track chisel, those doing this 
work must wear goggles provided for that purpose," and had pro- 
vided suitable goggles, and they were in the toolhouse at Omaha where 
the accident happened. The company had also provided suitable saws 
with which to eut rails. There was testimony that the ordinary cus- 
tom and practice of railroad companies was to eut such rails as the 
plaintiff was cutting at the time of the accident with saws, and on the 
other hand there was testimony that the usual custom was to eut 
them with a sledge hammer or a maul and a chisel, and for the purpose 
of this décision the former testimony must prevail. A short time 
before the day of the accident, while Marone was cutting a rail with 
a sledge hammer and chisel, a pièce of steel was chipped off, and 
it struck him in the wrist. In the afternoon of July 7, 1916, before 
the accident which happened on that day, the foreman, Anderson, 
directed Marone and two other members of his gang to eut some rails 
with a sledge hammer and chisel. Marone told him he wanted some- 
thing to protect his eyes, because he was scared the other day when 
he received the pièce of steel in his wrist. Anderson answered, "Go 
on; that's ail right; we never use them." Marone testified he went 
on "because he was scared to lose his job," and while he was swing- 
ing the sledge hammer to eut the rail with the chisel the pièce of steel 
was chipped off and driven into his eye. Did thèse f acts présent 
any substantial évidence of négligence of the company which caused the 
injury to the plaintiff? 

[1] 1. The liability of a master for the personal injuries of his serv- 
ants is a question of gênerai law; and, in the absence of a state stat- 
ute, it is not governed in the fédéral courts by the décisions of the 
courts of the states, but by the common law and the rules establish- 
ed by the décisions of the Suprême Court and of the other fédéral 
courts. Baltimore & Ohio R. R. Co. v. Baugh, 149 U. S. 36S, 370, 
13 Sup. Ct. 914, Z7 h. Ed. 772; Gardner v. Michigan Central R. R. . 
Co., 150 U. S. 349, 358, 14 Sup. Ct. 140. 37 E- Ed. 1107; Beutler v. 
Grand Trunk Ry. Co., 224 U. S. 85, 32 Sup. Ct. 402, 56 E. Ed. 679; 
Brooks v. Central Sainte Jeanne, 228 U. S. 688, 694, 33 Sup. Ct. 700, 
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57 L. Ed. 1025; Railroad Co. v. Lockwood, 17 Wall. 357, 367, 368, 
21 L. Ed. 627; Hough v. Railway Co., 100 U. S. 213, 226, 25 L. Ed. 
612; Myrick v. Michigan Central Ry. Co., 107 U. S- 102, 109, 1 
Sup. Ct. 425, 27 L. Ed. 325 ; Lake Shore, etc., Ry. Co. v. Prentice, 
147 U. S. 101, 106, 13 Sup. Ct. 261, 37 L. Ed. 97; Newport News 
& M. V. Co. V. Howe, 52 Fed. 362, 3 C. C. A. 121 ; Kinnear Mfg. 
Co. V. Carlisle, 152 Fed. 933, 936, 82 C. C. A. 81, 84; Illinois Central 
R. Co. V. Hart, 176 Fed. 245, 251, 100 C. C. A. 49, 55, 52 L. R. A. 
(N. S.) 1117; Tweeten v. Tacoma Railway & Power Co., 210 Fed. 
828, 831, 127 C. C. A. 378, 381. 

[2-4] 2. Négligence is a breach of duty, and where there is no 
duty or no breach thereof there is no négligence. The duty 
of the master is one of provision. The duty of the servant is one 
of opération, and neither is liable for the négligence of the oth- 
er. It is the duty of the master to exercise reasonable care to pro- 
vide a reasonably safe place in which, and reasonably safe machin- 
ery or appliances with which, the servants may do the work assign- 
ed to them, and for causal négligence in the discharge of this duty 
the master is liable and the servants are not. It is the duty 
of the servants to exercise reasonable care so to use the place, ma- 
chinery, and appliances furnished, so to conduct the opérations in- 
trusted to them, as to protect themselves from risk, danger, and in- 
jury, and for a breach of this duty the servants are liable and the 
master is not. Where the place in which the servant is required to 
work, or the machinery or appliances with which he is required to 
work, or the method of doing the work, is made or becomes dangerous 
and results in injury only because of the négligence of the injured 
employé, or because of the négligence of bis fellow servants, or be- 
cause of the concurring négligence of both, the master is not liable, 
for such négligence is a breach of the duty of opération and not a 
breach of the duty of provision. Québec Steamship Co. v. Merchant, 
133 U. S. 375, 10 Sup. Ct. 397, 33 L. Ed. 656; Central Railroad Co. 
V. Keegan, 160 U. S. 259, 262, 264, 267, 16 Sup. Ct. 269, 40 L. Ed. 
418; Northern Pacific R. Co. v. Charless, 162 U. S. 359, 361, 363, 364, 
365, 16 Sup. Ct. 848, 40 L. Ed. 999 ; Northern Pacific R. Co. v. Peter- 
son, 162 U. S. 346, 349, 358, 16 Sup. Ct. 843, 40 L. Ed. 994; Alaska 
Mining Co. v. Whelan, 168 U. S. 86, 89, 18 Sup. Ct. 40, 42 L. Ed. 
390; Northern Pacific Ry. Co. v. Dixon, 194 U. S. 338, 339, 346, 347, 24 
Sup. Ct. 683, 48 L. Ed. 1006; Martin v. Atchison, Topeka & S. F. 
Ry. Co., 166 U. S. 399, 401, 403, 17 Sup. Ct. 603, 41 h. Ed. 1051; 
Texas & Pacific Ry. Co. v. Bourman, 212 U. S. 536, 539, 541. 29 Sup. 
Ct. 319, 53 L. Ed. 641 ; Beutler v. Grand Trunk Ry. Co., 224 U. S. 
85, 88, 32 Sup. Ct. 402, 56 L. Ed. 679; St. Louis, I. M. & S. Ry. Co. 
V. Needham, 63 Fed. 107, U C. C. A. 56, 25 L. R. A. 833; Brady 
V. Chicago & G. W. Ry. Co., 114 Fed. 100, 103, 52 C. C. A. 48, 51, 57 
L. R. A. 712; Pennsylvania Co. v. Fishback, 123 Fed. 465, 467, 59 C. 
C. A. 269, 271 ; Baltimore & Ohio R. R. Co. v. Baugh, 149 U. S. 368, 
13 Sup. Ct. 914, 37 L. Ed. 772; Howard v. Denver & Rio Grande 
Ry. Co. (C. C.) 26 Fed. 837; Northern Pacific R. R. Co. v. Hambly, 
154 U. S. 349, 14 Sup. Ct. 983, 38 E. Ed. 1009; Grady v. Southern 
Ry. Co., 92 Fed. 491, 34 C. C. A. 494; Armour v. Hahn, 111 U. S. 
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313, 318, 4 Sup. Ct. 433, 28 L. Ed. 440; City of Minneapolis v. Lun- 
din, 58 Fed. 525, 528, 7 C. C. A. 344; Lach v. Burnliam (C. C.) 134 
Ked. 688 ; Cleveland, C. C. & St. L. Ry. Co. v. Brown, 73 Fed. 970, 
972, 20 C. C. A. 147; Deye v. Lodge & Shipley Machine IVjol Co., 
137 Fed. 480, 70 C. C. A. 64; Illinois Central R. Co. v. ITart, 176 
Fed. 245, 251, 100 C. C. A. 49, 52 L. R. A. (N. S.) 1117; VVood v. 
Potlatch Lumber Co., 213 Fed. 591-594, 130 C. C. A. 171 ; Baltimore 
& Ohio R. Co. V. Brown, 146 Fed. 24-29, 76 C. C. A. 482 ; Brooks 
V. Central Sainte Jeanne, 228 U. S. 688, 693, 33 Su]). Ct. 700, 57 F. 
Ed. 1025 ; Dayton Coal & Iron Co. v. Dodd, 188 Fed. 597. 602, 60<J, 
110 C. C. A, 395, 37 L. R. A. (N. S.) 456; Kelly v. Tntte & Foley Co., 
104 Fed. 955, 44 C. C. A. 274; Oison v. Oregon, etc., Co., 104 Fed. 
574, 575, 44 C. C. A. 51. 

The case of Kreigh v. Westingiiouse & Co., 214 U. S. 249, 254-258, 
29 Slip. Ct. 619, 53 F. Ed. 984, is a striking illustration of this prin- 
ciple. In that case tvvo charges of négligence, one of provi.sion, in that 
the master failed to rig its derrick "vvith two ropes, one attached on 
eithcr side of the end of the boom, to be used to haul it back and 
forth, and for the purpose of steadying its opération, or" with a lever 
attached '"to the mast in such a way that a man operating the lever 
could control the swing of the boom" (214 U. S. 254, 257, 29 Sup. Ct. 
619, 53 F. Ed. 984), the other a négligence of opération, in that the 
men operating the boom swung a bucicet attached to the boom outward 
against the plaintift, a fellow workman, without giving him any signal 
or warning (214 U. S. 255, subds. 2, 3, 29 Sup. Ct, 619, 53 F. Ed. 984), 
the Suprême Court concludcd that the employer was not liable for the 
latter because it was a négligence of the fellow servants, but that there 
was évidence of "experts that the proper construction of such a der- 
rick required that its boom should be rigged with two guy ropes in- 
stead of one, or that the mast should be provided with a lever by means 
of which the men in control could safely operate the boom"; that it 
was, therefore, a question for the jury whether the injurions effect of 
the derrick "was not attributable to faults of construction and equip- 
ment, as well as to négligent opération at the time of injury." That 
court held that, while the employer was not liable for the négligence of 
the fellow servants in pushing the bucket against the plaintift with- 
out warning, it might be liable for négligence in the construction and 
equipment of the derrick if that négligence directly contributed to 
cause the injury, and closed its discussion of the facts with thèse 
words : 

"We tliink that upon tliis brancli of the case it was n question l'or the jury 
to détermine whetlier the alleged rtefective appliaiices <'0iitrilHit('(i directly to 
produce the injuries coiiiplained of." 214 U. S. 258, 2!) Sup. Ct. (JIO, 5;î L.'Ed. 
«84. 

In the earlier part of the opinion it declared the law applicable to 
the case in this way: 

"The employé is uot oblis(>d to examine into the cmployev's niethods of 
transactiug his business, and he may assume, iu the absence of notice to the 
contrary, that reasonable cai'e will be uscd in furnisbin,;; appUances neces- 
sary to carryiug on the business. C'hoctaw, Oklahomji, etc., U. R. Co. y. Mc- 
Dade, 191 U. S. 04, 6S [24 Sup. (Jt. 24, 48 U Ed. IttiJ. lUit wliile this duty is 
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Imposée! upon the iiinster, and! he ctinnot delogate it to another and escape 
llability on his ])ai-t, nevertheloss, the m;!ster is net held rosponslblo for in- 
juries resnltin.ff fi'oin tlie j)la(:e becomins iinsafe tliougli the iiesligcnee of tlie 
workmen in tlie nianuer of carryinjr on the work, wliere lie, the iiiaster, bas 
discharged liis priinary duty of providing a reasonably safe appllance and 
Iilace for his employés to carry on the \'\'ork, nor is he obliged to keep the 
place safe at every moment, so far as siieh siifety deiionds on the due perform- 
ance of the work by the servant and his fellow workmeii. Armoiir v. Ilahii, 
111 U. S. 818 [4 Sup. et. 4:i8, li.S L. Ed. 440] ; l'orry v. Kogers, 157 N. Y. 251 
[51 N. !•:. 1021]." 

Other illustrations of this nile are niimcrous. A servant was in- 
jured by the failure of a porter and a carpenter of a steamship Com- 
pany securely to replace a portion of a railing on a ship which had been 
temporarily rcmoved, and the stewardess fell into the water (Québec 
Steamship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397, 33 h. 
Ed. 656) ; by a reckless order of the foreman of a railroad gang 
qnd his failure to discharge his dutv to be in his jilace on the rear 
car (Central R. R. Co. v. Keegan, 160 U. S. 259, 262, 264, 267, 16 
Sup. Ct. 269, 40 L. Ed. 418) ; by the careless act of a section foreman 
in running a hand car to the serious injury of one of his gang (Nor. 
Pacific R. R. Co. V. Charless, 162 U. S. 359, 361, 363-365, 16 Sup. 
Ct. 848, 40 L. Ed. 999); by the négligent act.of the foreman in stop- 
ping his hand car suddenly without warning (Northern Pacific R. Co. 
V. Peterson, 162 U. S. 346, 349, 358, 16 Sup. Ct. 843, 40 P. Ed. 994) ; 
by the négligent order of the foreman in charge of the work to open 
the gâte of a chute without warning to one of his gang, whereby the 
latter and the rocks upon which he was working were carried through 
the chute (Alaska Mining Co. v. Whelan, 168 U, S. 86, 89, 18 Sup. Ct. 
40, 42 P. Ed. 390) ; by the négligent act of a local telegraph operator 
in giving false information to the train despatcher, whereby a fire- 
man and an engineer lost their lives by reason of a collision (Northern 
Pacific Ry. Co. v. Dixon, 194 U. S. 338, 339, 346, 347, 24 Sup. Ct. 
683, 48 p. Ed. 1006) ; by the failure of a section foreman to look out 
for an approaching train, by his order to his workmen to look away 
from the train, his promise to warn thcm of its approach, and his 
failure to give the warning (Martin v. Atchison, Topeka & S. F. Ry. 
Co., 166 U. S. 399, 401, 403, 17 Sup. Ct. 603, 41 P. Ed. 1051); by 
the order of the section foreman directing one of his gang to jump 
ofif a moving train, and the reckless jerking of the train by the en- 
gineer (Texas & Pacific Ry. Co. v. Bourman, 212 U. S. 536, 539, 541, 
29 Sup. Ct. 319, 53 P. Ed. 641); by the négligent act of the switch- 
ing crew of a railroad company in running a car for repair into the 
spécial yard, where a repairer in the employ of the company was 
working upon anotlier car, wherebv he was killed (Beutler v. Grand 
Trunk Ry. Co., 224 U. S. 85, 88, '32 Sup. Ct. 402, 56 P. Ed. 679) ; 
by the failure of a servant engaged in operating a train to properly 
turn a switch (St. Pouis, P M. & S. Ry. Co. v. Needham, 63 Eed. 
107, 11 C. C. A. 56, 25 P. R. A. 833); by the failure of a switchman 
to properly place red lights (Brady v. Chicago & G. W. Ry. Co., 114 
Eed. 100, '103, 52 C. C.^A. 48, 51, 57 P. R. A. 712) ; by the direction 
of a yardmaster to an engineer and a conductor to take their train 
from a track on which another is standing (Pennsylvania Co. v. Fish- 
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hack, 123 Fed. 465,_ 467, 59 C. C. A. 269, 271); bythe failure of an- 
engineer to obey his instructions, whereby a collision results (Balti- 
more & Ohio R. Co. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 
L. Ed. 772 ; Howard v. Denver & Rio Grande Ry. Co. [C. C] 26 
Fed. 837) ; by the négligence of a conductor whereby the place where 
a laborer is building a culvert is made dangerous and he îs struck 
by the locomotive (Northern Pacific R. Co. v. Hambly, 154 U. S. 
349, 14 Sup. Ct. 983, 38 L. Ed. 1009) ; by the disobedience of a rule 
which requires personal notice to workmen on certain tracks that 
cars are to be moved thereon (Grady v. Southern Ry. Co., 92 Fed. 
491, 34 C. C. A. 494); by the omission of bricklayers to secure a 
timber in the wall, whereby an injury results to a carpenter who is 
directed to work about it (Armour v. Hahn, 111 U. S. 3l3, 318, 4 
Sup. Ct. 433, 28 L- Ed. 440) ; by the careless act of a foreman of a 
gang of laborers engaged in the construction of a sewer, which causes 
dynamite to be placed in the hole in a rock, antl, after it bas failed to' 
explode by his order to a workman ignorant of its présence to dig it out, 
whereby an explosion which injures the workman results (City of 
Minneapolis v. Lundin, 58 Fed. 525, 528, 7 C. C. A. 344) ; by the 
act of workmen in a mine in firing a blast, which loosens a superin- 
cumbent mass and makes the place beneath it dangerous so that one 
of tbem proceeding to work under it is injured by its fall (Finalyson 
V. Utica Min. & Mill. Co., 67 Fed. 507, 510, 14 C. C. A. 492) ; by the 
order of a foreman to his gang to remove iron braces from the top 
of a pile that is safe wliile undisturbed, whereby the pile is caused 
to topple upon a fellow servant (Lach v. Burnham [C. C] 134 Fed. 
688) ; by the act of a foreman directing one of his gang to eut away 
a post from under a shed whereby a portion of the structure falls 
upon him (Cleveland, C, C. & St. F. Ry. Co. v. Brown, 73 Fed. 970, 
972, 20 C. C. A. 147) ; by the act of a foreman in causing the piling 
of heavy castings so negligently that they fell upon one of his gang 
(Deye v. Lodge & Shipley Machme Tool Co., 137 Fed. 480, 70 C. C. A. 
64) ; by the act of a baggageman who kicks a block of ice out of 
his passing car against a signalman (Illinois Central R. Co. v. Hart, 
176 Fed. 245, 251, 100 C. C. A. 49, 52 L. R.A. [N. S.] 1117); by 
the act of workmen carelessly throwing a pièce of timber from a 
height upon the head of a fellow workman without warning, when 
ail were working, with 500 or 600 other servants, in operating a saw- 
mill (Wood v. Potlatch Lumber Co., 213 Fed. 591-594, 130 C. C. A. 
171) ; by the failure of a foreman to hâve an iron plate which had been 
temporarily removed replaced, and by his order to one of his gang, 
without warning him of the absence of the plate, to assist in rolling a 
heavy hogshead over it (Baltimore & Ohio R. Co. v. Brown, 146 Fedb 
24-29, 76 C. C. A. 482; by the act of the driver of an automobile 
whereby a fellow servant, making a trip. therein in the course of his 
work, was injured (Brooks v. Central Sainte Jeanne, 228 U. S. 688, 
693, 33 Sup. Ct. 700, 57 F. Ed. 1025) ; by the négligence of fellow 
servants in permitting cars on a switch track to collide with anoth- 
er train on which the plaintifï was being carried to or from his work 
by his master (Dayton Coal & Iron Co. v. Dodd, 188 Fed. 597, 602. 
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1609, 110 C. C. A. 395, 37 L. R. A. _[N. S.] 456); by the order of a 
superintendent to workmen under him to use a derrick furnished to 
raise heavy weights before it was securely fastened in its place (Kelly 
V. Jutte & Foley Co., 104 Fed. 955, 44 C. C. A. 274) ; by the failure 
of the officer of a steamship to close a hatchway through which a 
servant falls (Oison v. Orcgon, etc., Co., 104 Fed. 574, 44 C. C. A. 
51) ; by the failure of a foreman or other workmen employed to watch 
and remove or repair a rope in a derrick or other appliance, when it 
becomes worn or weak bv use, to remove or repair it in time (Vogel 
V. Am. Bridge Co., 180'N. Y. 373, 7Z N. E. 1, 70 L. R. A. 725; 
Johnson v. Boston Towboat Co.. 135 Mass. 209, 46 Am. Rep. 458; Cre- 
gan v. Morston, 126 N. Y. 568, 572, 27 N. E. 952, 22 Am. St. Rep. 
854: McGee v. Boston Cordage Co., 139 Mass. 445, 1 N. E. 745; 
Webber v. Piper, 109 N. Y. 496, 17 N. E. 216); and by numberless 
other acts of négligence of servants of railroad companies and of 
other employers which caused the places where their fellow servants 
were employed, or the appliances with which they were working, or 
the methods of opération v/hich they were pursuing, to become dan- 
gerous and injurious. But the duty of the master does not extend 
to guarding the places or the machinery, or the method of opération 
against the dangers of such acts. They are violations of the primary 
duty of the servants, and the courts in thèse and other such cases hâve 
decided that the respective masters were not liable for injuries re- 
sulting f rom thèse acts of négligence. 

_[5, 6] AU who enter into the service of a common master, except 
those who become heads of and vested with absolute control of sepa- 
rate departments or branches of a great and diversified business, there- 
by become engaged in a common service and are fellow servants in ail 
they do, except that which they do in discharge of the master's non- 
delegable duty of provision. And in the absence of a statutory provi- 
sion to the contrary each servant, by accepting his employment, volun- 
tarily assumes the risk and danger of the négligence of his fellow serv- 
ants in the discharge of ail their duties of opération, whether those du- 
ties are those of superintendence and direction, or those of equal or 
subordinate service. Baltimore & Ohio R. Co, v. Baugh, 149 U. S. 368, 
383, 384, 13 Sup. Ct. 914, 2,7 L. Ed. 772; Northern Pac. R. Co. v. 
Hambly, 154 U. S. 349, 360, 14 Sup. Ct. 983, 38 L. Ed. 1009; Martin v. 
Atchison, Topeka & S. F. R. Co., 166 U. S. 399, 401, 403, 17 Sup. Ct. 
603, 41 L. Ed. 1051 ; New England R. R. Co. v. Conroy, 175 U. S. 323, 
327, 328, 343, 346, 347, 20 Sup. Ct. 85, 44 L. Ed. 181 ; Central R. Co. 
V. Keegan, 160 U. S. 259, 262, 264, 267, 16 Sup. Ct. 269, 40 L. Ed. 418; 
Northern Pacific R. Co. v. Charless, 162 U. S. 359, 361, 364, 16 Sup. 
Ct. 848, 40 L. Ed. 999 ; Northern Pacific R. Co. v. Peterson, 162 U. 
S. 346, 349, 358, 16 Sup. Ct. 843, 40 L. Ed. 994; Alaska Mining Co. 
V. Whelan, 168 U. S. 86, 89, 18 Sup. Ct. 40, 42 L. Ed. 390; Northern 
Pacific R. Co. v. Dixon, 194 U. S. 33^, 339, 346, 24 Sup. Ct. 683, 48 
L. Ed. 1006; Texas & Pac. Ry. Co. v. Bourman, 212 U. S. 536, 539, 
541, 29 Sup. Ct. 319, 53 L. Ed. 641 ; Beutler v. Grand Trunk Junction 
Ry., 224 U. S. 85, 88, 89, 32 Sup. Ct. 402, 56 L. Ed. 679 ; Brooks v. 
Central Ste. Jeanne, 228 U. S. 688, 693, 33 Sup. Ct. 700, 57 L. Ed. 
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1025 ; City of Minneapolis v. Luiidin, 58 Fed. 525, 527, 7 C. C. A. 344, 
346; Weeks v. Scharer, 111 Fed. 330. 335, 49 C. C. A. 372, 377; Gulf 
Transit Co. v. Grande, 222 Fed. 817, 819, 820, 138 C. C. A. 243 ; Deye 
V. Lodge & Shipley Mach. Tool Co.. 137 Fed. 480, 482. 483. 70 C. C. A. 
64; Dayton Coal & Iron Co. v. Dodd, 188 Fed. 597, 602, 110 C. C. A. 
395, n L. R. A. (N. S.) 456; Baltimore & Ohio R. Co. v. Brown, 146 
Fed. 24-29, 76 C. C. A. 482; Wood v. Potlatch Lbr. Co., 213 Fed. 591, 
593, 594, 130 C. C. A. 171 ; Victor American Fuel Co. v. Eidsen, 237 
Fed. 999, 150 C. C. A. 649; Missouri Valley Bridge & Iron Co. v. 

Walquist, 243 Fed. 120, — C. C. A. (C. C. A. 8th Circuit) filed 

May 14, 1917. 

[7, 8] A servant assumes the ordinary risks and dangers of his em- 
ployaient and the extraordinary risks and dangers which he knows and 
appréciâtes. Neither the order of a vice principal to the servant to 
work in a dangerous place, or in a dangerous way, nor his assurance of 
the servant's safety, nor the servant's fear of losing his job, will release 
the servant from his assumption of the risk and danger where they 
were readily observable and were knovvn and ap])reciated by him, unless 
the vice princiral makes a promise to remove them as an inducement 
for the servant's continuance in the service. Chicago, B. & Q. R. Co. 
v. Shalstrom, 195 Fed. 725, 729, 115 C. C. A. 515, 45 F. R. A. (N. S.) 
387, and cases tltere cited; Seaboard Air Fine v. Horton, 233 U. S. 492, 
496, 503, 504, 507, 508, 34 Sup. Ct. 652, 58 L. Ed. 1062, L. R. A. 
1915C, 1, Ami. Cas. 1915B, 475 ; Bunt v. Sierra Butte Gold Min. Co., 
138 U. S. 483, 484, 485, 11 Sup. Ct. 464, 34 L. Ed. 1031 ; Musser Saun- 
try. etc., Co. v. Brown, 126 Fed. 141, 143, 144, 61 C. C. A. 207; Walker 
V. Scott, 67 Kan. 814-816, 818, 64 Pac. 615; Showalter v. Fairbanks, 
Morse & Co., 88 Wis. 376, 60 N. W. 257, 258 ; Toomey v. Steel Works, 
89 Mich. 249, 50 N. W. 850, 851; Kean v. Rolling Mills, 66 Mich. 
277, 33 N. W. 395, 399, 400, U Am. St. Rep. 492; Lamson v. Ameri- 
can Axe & Tool Co., 177 Mass. 144, 145, 58 N. E. 585, 83 Am. St. Rep. 
267, opinion bv Holmes, Chief Justice, now Mr. Justice Holmes; Brad- 
shaw, etc., v. Railway Co. (Ky.) 21 S. W. 346, 347. 

[9-11] The argument of counsel for Mr. Marone is that the order 
of the foreman of his gang to him to go and assist in cutting the rails 
with a sledge hammer and a chisel and his reply to Marone's déclara- 
tion that he wanted something to protect his eyes, to "Go on, that is 
ail right; we never use them" — constituted substantial évidence of lia- 
bility of the railroad companj' for his injury. But the established rules 
of law and the décisions of the courts which hâve been cited and by 
which it is the duty of this court to be governed leave no escape from 
tlie conclusion that this argument cannot prevail : (1) Because there 
was undisputed évidence that the company by adopting a rule that those 
cutting rails with a chisel must wear eop'n'les and bv rroviding the gog- 
gles had exercised reasonable care to discharge its duty of provision, 
and there was no substantial évidence that it had failed to do so ; (2) 
because the foreman in his act of directing Marone what to do and in 
his answer to his protest was discharging a duty of opération, a duty 
of the servant, and not a duty of provision, not a duty of the master. 
In the discharge of that duty he was not a vice principal, but a fellow 
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servant of Marone, the risk of whose négligence Marone had assumed; 
and (3) becansc if thc foreman liad been a vice principal of the com- 
Ifiny in his acts directing Marone what to do and answering his pro- 
test, the undisputed testimony is that the risk and danger of his work 
with the sledge hammer and the cliiscl were readily observable, had 
been sensibl}' experienced by Marone by receiving from them a steel 
chip in his wrist, and were fully known and a]5preciated by him. The 
judgment below must therefore be reversed, and the case must be re- 
manded to the court below, with directions to grant a ncw trial ; and 
it is so ordered. 

STONE, Circuit Judge, conci:rs in the resuit for the following rea- 
sons : There is no claim of any promise by the foreman tô remedy 
the defect which later caused the injury. It is an instance of an em- 
ployé remaining voluntarily at work after he knows the defect and 
knows the danger threatened to him by it. For an assurance to pro- 
tect the workman he must hâve actually relied upon it, and must, under 
the circumstances, bave been justiiied in that reliance. The testimony 
hère clearly shows that he did not rely ujJon it, and is very persuasive 
that he would not bave been justified in so doing. 



AMERICAN R. CO. OF 1>()KT0 RKX) v. l'ONOE & G. R. CO. 

(Circuit Court of Aiipuals, First Circuit. N'oveml)er 15, 1917.) 

No. 120:î. 

1. EviDEXCE ©=■441(14) — Pakol Evidence Affecting Writings — Evidence 

TO MODTFY WkiTTEK CoNTKACT. 

Wliere, on its oxpinitioii, a writtcn contract was rcnewed ))y anotlier 
writiii,^' wliich provided tliat it slioiild be attnclied to tlie" oris;iiuil cou- 
tract, \vln(h waK "to be coiisidored as c(jntinuing * * « ^vith ail its 
coveiKiiits, conditions and provisions witliout clian;.;o excejit as to tlie date 
of expiration thereof," and the contract was clear and uiiambi.siuoiis, in an 
acti(rn at law on tlie renewed contract évidence was not ad)iiissil)]e to 
sliow that the original contract had been inodifled by paroi prier to the 
renewal nnd tlmt it was the intention that the modification siioiild be 
carricd iiito the renewal. 

2. Execution <Ê;=>15S(1) — Stay to PEintiT Equitable Défense — Power of 

COCKT. 

It aiipeariiFï, hov.ever, tlmt defendnnt liad niisconccived Its remedy, the 
court mi^dit prcperly stay (-xecution on the judgment in favor of ]ilaintitï 
to permit défendant to lih' a bill in eipiity to reform the contract, and if 
its contention was sustaincd, and tiie contract reforuied, stay exécution 
peruianeully. 

In Error to the District Court of the United States for the District 
of Porto Rico ; Peter J. Plamilton, Judge. 

Action at law by the Ponce & Guayama Railroad Company against 
the American Railroad Company of Porto Rico. Judgment for plain- 
tifï, and défendant brings error. Affirmed. 

©=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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Francis H. Dexter, of San Juan, Porto Rico (Jacobs & Jacobs, of 
Boston, Mass., on the brief), for plaintiff in error. 

Malcolm Donald, of Boston, Mass. (Charles Hartzell, of San Juan, 
Porto Rico, on the brief), for défendant in error. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

BINGHAM, Circuit Judge. This is a writ of error from a judg- 
ment of the United States District Court for Porto Rico entered in fa- 
vor of the Ponce & Guayama Railroad Company, a New Jersey cor- 
poration, in an action brought by it against the American Railroad 
Company of Porto Rico, a New York corporation, to recover the sum 
of $12,812.59, with interest, being the amount claimed to be due it un- 
der the terms of a written contract entered into between said compa- 
nies and a corporation known as the "Central Fortuna," each of vvhich 
owned parts of certain Connecting railroads forming a line between 
Ponce and Guayama in the island of Porto Rico. 

In order to supply the public service which each corporation was 
under duty to render, the parties, on September 7, 1910, entered into 
an agreement for one year from the date of the beginning of regular 
train service, whereby the American Railroad Company was to supply 
the equipment and men, and was to be allowed certain sums for pas- 
senger, freight and mixed train service. In addition to receiving its 
proportion of the revenue for the service rendered over its own line, 
the American Railroad Company was to receive a certain rémunéra- 
tion from the other parties, to wit : 

For passenger trains, "fifty cents per kilometer run per train 
* * * based on the number of kilometers on the main line of each." 

For freight trains, "one and one-half cents per ton per kilometer for 
ail freight it transported on the lines of the other roads, each company 
paying on the basis of freight transported on its own line." But the 
rémunération on account of the freight so transported was not to "be 
less than seventy-fîve cents per train per kilometer." The earnings 
from through freight were to be divided proportionately to the dis- 
tance, but, if the haul on any line was less than 20 kilometers, an allow- 
ance for a haul of that length was to be made. 

And for a mixed train service, it was to receive its proportion of the 
revenue accruing from passenger and mail service — that is, the sum 
that would accrue to it for transportion over its own line — and also 
such rémunération as was provided for freight train service. The con- 
tract made no provision for compensation to the American Company 
for service in carrying passengers by mixed trains over the lines other 
than its own. 

On or about September 28, 1911, and before the expiration of the 
original contract, the parties entered into a renewal agreement, in writ- 
ing, by which the original agreement of September 7, 1910, was ex- 
tended for a period of one year from September 30, 1911, to Septem- 
ber 30, 1912, in which the parties, "in considération of the mutual cov- 
enants contained in the agreement, heretofore described [of September 
7, 1910], and in considération of thèse présents, do hereby extend for 
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the term of one year said mémorandum of agreement, dated Septem- 
ber 7, 1910, from the thirtieth day of September, 1911, to the thirtieth 
day of September, 1912, with ail its çovenants and conditions. This 
agreement is to be annexed to the said agreement of September 7, 1910, 
and is to be considered as continuing stich original agreement, with ail 
its çovenants, conditions and provisions, without cliange, except as to 
the date of the expiration thereof." 

During the year from October 1, 1911, to October 1, 1912, the Amer- 
ican Company operated mixed trains over the lines in question, and 
received the revenues arising therefrom. In accounting for the reve- 
nues thus received, it charged the Ponce & Guayama Company, in ad- 
dition to the amount allowed by the contract for f reight train service, 
the "fifty cents per kilometer run per train" allowed for a regular pas- 
senger train. The amount thus withheld during the year from the 
Ponce & Guayama Company was $12,812.59, and is the sum for which 
this action is brought and for which recovery was allowed in the court 
below. 

[ 1 ] The American Company daims the right to withhold this sum, 
not upon the terms of the original contract of September 7, 1910, which 
was incorporated into the renewal agreement of September 28, 1911, 
but upon the terms of an oral agreement which it is claimed the parties 
entered into on September 16, 1910, and before any service was ren- 
dered under the original agreement of September 7th, and that the oral 
agreement was a modification of the contract of September 7th, and 
was incorporated into the renewal agreement upon which the suit is 
brought. 

At the trial in the court below, the American Company ofifered évi- 
dence tending to prove the modification of the original contract of 
September 7th, and that it was intended to incorporate that contract 
and the modification of September 16th into the renewal contract. It 
also sought to introduce in évidence a judgment rendered in the United 
States District Court for Porto Rico in a prior action brought by the 
Ponce & Guayama Company against it, to rccover the sum retained by 
the American Company for a like service rendered for a mixed train 
under the original contract of September 7th, as modified, in which ac- 
tion judgment was rendered for the American Company. The forego- 
ing évidence was excluded, subjcct to the defendant's exception, and 
the question is whether the court erred in thèse rulings. 

The Ponce & Guayama Company contends that the évidence was 
properly excluded, primarily for the reason that the renewal agree- 
ment was clear and unambiguous in its terms, and in no way referred 
to or incorporated the terms of the oral agreement which was in addi- 
tion to and in modification of the original agreement of September 7th ; 
that to admit such évidence would be in contravention of the paroi 
évidence rule, the provisions of the Act of the Législative Assembly of 
Porto Rico of March 9, 1905, Regulating the Introduction of Evidence 
in Civil Proceedings (sections 25, 26 [Rev. St. & Codes 1913, ,§§ 1393, 
1394]), and of sections 1248 and 1058 of the Civil Code of Porto Rico 
(Rev. St. & Codes 1913, §§ 4354, 4154) ; and that, if the parties in fact 
understood the agreement in a sensé other than that expressed by the 
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language employée!, the remedy of the American Company is in equity 
and not in a court of lavv. 

The principal question in the case is whethcr the évidence tending 
to sliow that the parties intended to incorporate into the renewai con- 
tract the modification of September 16th, as well as the original con- 
tract of September 7tli should hâve been received ; for, if it should not 
hâve been, the judgment rendered in the prior suit based on the paroi 
agreement would not be relevant to any issue in the case. 

The terms of the contract hère under considération, namely, the re- 
newai contract of September 28, 1911, are clear and explicit. It in no 
way refers to the oral agreement of September 16, 1910, or to any 
modification of the original contract of September 7th. The contrac' 
of September 7th is, howevcr, referred to in the renewai contract a , 
the "said mémorandum of agreement dated September 7 , 1910," and 
it is provided that the renewai contract shall be "annexed to said agree- 
ment of September 7, 1910," meaning the "mémorandum of agree- 
ment" of that date. The mémorandum of agreement of September 
7th is also spoken of in the renewai contract as "such original agree- 
ment," and it is there provided that it is "to be considered as continu- 
jj^g * * * y/^']^ ail its covenants, conditions and provisions, with- 
out change, except as to the date of the expiration thereof." The re- 
newai contract is unambiguons both on its face and when applied to 
the subject-matter to wliich it refers, and, such being the case, we are 
of the opinion that the évidence offered was properly excluded under 
the gênerai rules of évidence applicable in such cases and under the 
statutes and Code of Porto Rico to which we bave been referred. 

[2] It is plain, however, that the défendant has misconceived its 
remedy for enforcing its rights ; for, if the parties, as a matter of fact, 
understood that the contract of September 7th as modified by the paroi 
agreement of September 16th was to be incorporated into the renewai 
contract of September 28, 1911, equity and justice require that it 
should hâve an opportunity to show the fact and hâve the contract re- 
formed to comply therewith. And, although the judgment of the 
court below must be affirmcd, we see no reason why exécution thereon 
should not be stayed pending an immédiate application by the Ameri- 
can Company by bill in equity to reform the contract, and that, if re- 
formed in accordance with its contention, why exécution should not be 
permanently stayed. 

The judgment of the District Court of Porto Rico is affirmed, with 
costs to the défendant in error; but exécution thereon is stayed pend- 
ing an immédiate application by the plaintiff in error to reform the 
contract. 
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ATLANTIC COAST IJNB R. CO. v. WINN. 

(Circuit Court of Appeals, Fifth Circuit. November 28, 1917. Rehearing 
Deiiied January 12, 1918.) 

No. .3035. 

1. DeATII <J=:350 — RiGIIT TO .SUE — EMPLOYEES' LlABILITY ACT. 

l'udcr Ooorsiii Euiployers' Linliility Act (Acts- 190!), p. 100), declaring 
that in case of tlie deatli of an employé of a common carrier suit may 
be Inslituted by tlie surviving widow, in case no administrator or execu- 
tor lias been appointed at tbe tinie suit is filert, a pétition by tlie surviving 
widoA\- of the railroud employé, killed in an accident, wliicli did not al- 
lège tbat no executor or administrator liad been appointed at tlie time 
suit was flled, is defective, if seokiug to state tlie cause of action under 
the sfatute. 

2. Deatii <®::^46 — Injukies to Servant — EmployersTjIAjîilitt Aoi — Actions 

— Pétition — Statute. 

Pétition of tlie .surviving widow of an employé on a train of a second 
Company operated o\er the tracks of défendant Company, which sought 
recovery for the doatli of such employé from défendant, alleged that 
trains operated over defendant's tracks were operated under its rules 
and under tlie exclusive management, direction, and control of défendant, 
that the train was the property of the second railroad company, but that 
the otlicers and agents of défendant in charge of the opération of its 
trains had exclusive right to control the direction of such trains, even to 
the extent of discipline and discharge of train employés of the second 
Company, l^cld that, while the pétition showed that the employés of the 
second company engaged in operating trains over the tracks of défendant 
were eutitled to many rights to whicli they would hâve been entitled if 
employés of défendant, including among them the right of a safe place to 
work and protection against négligence of the ofticers, agents, and em- 
ployés of défendant, such employés were not defendant's employés, so 
that an action for death sliould hâve been brought under the Employers' 
Liability Act of Georgia, in which state the accident occurred, but the ac- 
tion was properly brought by the surviving widow in her own name under 
the gênerai deatli statute. 

In Error to the District Court of the United States for the Southern 
District of Georgia; W. W. Lambdin, Judge. 

Action by Minnie L. Winn against the Atlantic Coast Dine Railroad 
Company, iDegun in state court and removed to fédéral court. There 
was a judgment for plaintiff, and défendant brings error. Affirmed. 

Wm. W. Osborne, A. A. Lawrence, E. H. Abrahams, and Shelby 
Myrick, ail of Savannah, Ga., for plaintifï in error. Francis M. Oliver 
and Edgar J. Oliver, both of Savannah, Ga., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. The questions involved herein arise upon 
the action of the trial court in overruling a gênerai demurrer to the 
pétition of défendant in error. The only matter necessary to consider 
is whether the fifth paragraph of the pétition shows that the husband 
of défendant in error, damages for whose death she sues, was an em- 
ployé of plaintiff in error. The paragraph is as follows : 

^=s>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
246 F.— 59 
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"Tour petltloner further shows that the line of rallroad leadlng from 
Savaunah, Georgla, to Jesup, Georgia, over which the sald Southern passenger 
train, No. 31, was being operated, was owned, operated, and controUed by the 
Atlantic Coàst Llne Kallroad Company. ïhe said Atlantic Coast Line Eail- 
road Company had the exclusive, chartered rights and privilèges to tlie said 
line of railway, and the trains of the said Southern Railway, ninning into 
and out of Savannah, between Savannah, Georgia, and Jesup, Georgia, over 
the main track of the Atlantic Coast Line Railroad Company, were operated 
under the rules of the Atlantic Coast Line Railroad Company, and under 
the exclusive management, direction, and control of the said Atlantic Coast 
Line Railroad Company. The engine, cars, and equipment of said Southern 
Railvifay trains, were the property of the Southern Railway Company, and 
the employés in charge of said trains were 'che employés of the Southern 
Railway Company ; but the officers and agents of the Atlantic Coast Line 
Railroad Company in charge of the opération of its trains, had also the exclu- 
sive right to control and direct the opération Of the trains of the Southern 
Railway over said Coast Line traeks, eveu to the estent of discipline and 
discharge of the train employés of the Southern Railway." 

[1] The Employers' Liability Act of Georgia (Acts 1909, p. 160) 
provides that, in case of death of an employé of a common carrier, re- 
sulting from the neghgence named in the statu te, suit may be insti- 
tuted by the surviving widow "in case no^ administrator or executor has 
been appointed at the time suit is filed." The pétition makes no allé- 
gation to the effect that at the time the suit was filed there was no ex- 
ecutor or administrator of the deceased husband of the plaintiff. If 
the necessary implication of the concluding clauses of the quoted para- 
graph is that the deceased husband of the plaintiff was an employé of 
the Atlantic Coast Line Railroad Company, the pétition is lacking in 
an essential allégation, and was not good, even as against a gênerai de- 
murrer. 

[2] The allégations indicate that the Southern Railway Company, 
by whom the deceased was employed as a locomotive engineer, oper- 
ated its trains over the railroad of défendant. Thèse trains, according 
to the allégations of the pétition, were operated under the rules of the 
défendant company, and under its exclusive management, direction, and 
control. The engines, cars, and equipment were the property of the 
Southern Railway Company, and the employés in charge of the train 
were its employés ; but, says the pétition : 

"The officers and agents of the Atlantic Coast Line Railroad Company In 
charge of the opération of its trains had also the exclusive right to control 
and direct the opération of the trains of the Southern Railway over sald 
Coast Line traeks, even to the extent of discipline and discharge of the train 
employés of the Southern Bailway." 

It was, of course, essential to the safe opération of the trains, the 
traeks not being exclusively used by the Southern Railway Company, 
that entire control- should be in the owning or one of the interested com- 
panies, and, under the allégations, this matter of directing the opéra- 
tion of trains was in the défendant company. This right to direct also, 
almost necessarily, carried with it authority to discipline and discharge 
train employés while engaged in the opération of such trains. The right 
to discipline and discharge is an ordinary incident to the relation of em- 
ployer and employé, but that right does not conclusively fix such re- 
lationship. Conditions may arise, and hâve arisen in this case, where 
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it îs necessary that the employer should delegate to another a limited 
and temporary right to discipline and discharge. The employés oper- 
ating the Southern Railway trains were not hired by the Atlantic Coast 
lyine Company, were not paid by that company, were not working for 
the benefit of that company, and were subject to discipline and dis- 
charge only when the conditions made it impossible for the Southern 
Railway Company to exercise that right, and made it necessary that the 
right should be in the Coast Line Company. 

Under the circumstances detailed in the fiifth paragraph, the em- 
ployés of the Southern Railway Company were entitled f rom the Coast 
Line Company to many of the rights of employés. Among thèse was 
the right to a safe place to work and to protection against négligence 
of the officers, agents, and employés of the défendant company. But 
while such persons had certain rights measured by the rights of em- 
ployés, they did not hâve ail the rights which employés hâve, and one of 
the rights which they had not acquired was the benefit of the liberalized 
rules as to liability for négligence established by the Georgia Employ- 
ers' Liability Act. 

The allégations of the fifth paragraph are, we think, consistent with 
relations between the Atlantic Coast Line Company and employés of 
the Southern Railroad Company, other than that of employer and em- 
ployé. The widow of the deceased engineer is entitled to sue under 
the gênerai statute with référence to damages for injuries resulting 
in death, and she has properly brought the suit in her own name. In 
other respects the pétition sets forth a good cause of action, and the 
gênerai demurrer was properly overruled. 

The judgment is affirmed. 



PEXNSTLVANIA R. CO. v. LACKNER. 

(Circuit Court of Appeals, Third Circuit. December 20, 1917.) 

No. 2302. 

L Raileoads <©=3274(2) — Injuries to Peesons on Tracks— tacENSEES. 

At a point (llrectly opposite a railroad station, and about 200 foet south 
of a Street crosslng, there was an open space of at least 30 feet used for 
ail purposes "by arriving and departing trains, and on thls space bundley 
of newspapers were tlirown from tbe early train wbich brougbt them 
from a nearby city, and tbo dealers to whom they were directed were 
accustomed to go upon the ground and pick out their own bundles. The 
custom had continued for several years, and was well known to the rail- 
roads using the station. A news-dealer In a town a few miles away 
went to get his papers and took the deceased with him to help. When 
they reached the station, the train that brought the papers had gone, and 
a uumber of bundles were lying in the open space within a short distance 
of the south-bound track. No regular train was due to arrive upon this 
track for nearly an hour, and the dealer and deceased proceeded to lu- 
spect the bundles in order to sélect what was theirs. While thus engagea; 
an unseheduled train of défendant came along and struck them both, in- 
juriug the dealer and killing plaintifC's décèdent. The railroad company 
owning the track and station operated no trains of Its own, but allowed 
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défendant and another railroad Company to use the property and operate 
their trains thereon. Belâ, tliat défendant railroad company, deceased, 
and tlie news-dealer were llcensees of tlie company owning tlie traciis and 
station, and défendant was bound to exercise reasonable care for tlie safe- 
ty of tbe uews-dealer and deceased. 

2. Railboads ^=278(1) — Contributobt Négligence— Statutb. 

In such case, Act N. J. Mareli 30, 1869 (P. L. p. 806; 3 Comp. St. 1910, 
p. 4245), declaring that it sliall not be lawful for any person not con- 
neeted with or employed by any railroad, except when the sanie sliall De 
laid upon a public liigbvvay, to walk along the tracks, and If any person 
shall be Injured by an engine or car while walking, standing, or playing 
on any railroad, or by jumping on or off a car while in motion, such per- 
son shall be deemed to haye contributed to the injury sustained, and shall 
not recover therefor in daiiiages, has no application ; deceased not being, 
walkiiig or playing on the railroad tracks at the tinie of bis death. 

In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Action by Ida Lackner, administratrix, against the Pennsylvania 
Railroad Company. There was a judgment for plaintiff, and défend- 
ant brings error. AfHrmed. 

John S. Applegate & Son, of Red Bank, N. J., for plaintiff in error. 
McDermott & Enright, of Jersey City, N. J. (James D. Carpenter, 
Jr., of Jersey City, N. J., of counsel), for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The plaintiff is the widow and ad- 
ministratrix of John Lackner, who was killed by one of defendant's 
trains at Matawan, N. J., about 5 o'clock in the morning of September 
7, 1915. 

The train, which was composed of an engine and five empty coaches, 
was not on the regular schedule, and was running south from New 
York at 25 or 30 miles an hour. The point where Lackner was struck 
is directly opposite the station, about 200 feet south of Main street 
Crossing. The station building is west of the south-bound track, and 
between the building and the westerly rail is an open space of at least 
30 feet, used for ail purposes by arriving and departing train -3. Upon 
this space, bundles of newspapers were throvvn from the eariy train 
that brought them from New York, and the dealers to whom the papcrs 
were directed were accustomed to go upon the ground and pick out 
their own bundles. This custom had been continued for several years, 
was well known to the railroads using the station, and was permitted 
without objection. On September 7 David Solomon, a news-dealer in a 
town a few miles away, went to Matawan to get his papers, and took 
Lackner with him to help. When they reached the station, the train 
that brought the newspapers (a train of the Central Railroad of New 
Jersey) had gone, and a number of bundles were lying upon the space 
referred to within a short distance of the south-bound track. No regu- 
lar train was due to arrive on this track for nearly an hour, and Solo- 
mon and Lackner proceeded ta inspect the bundles, in order to sélect 
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what was tlieirs. Wliile tluis engager!, the unschedulcd train in ques- 
tion came along and struck them both, injuring Solomon and killing 
Lackner. The New York & Long Brancli Railroad Company, which 
owns the tracks, stations, and other parts of the roadbed, opérâtes no 
trains of its own, but allows the Pennsylvania Railroad and the Central 
Railroad of New Jersey to use the property and to operate their trains 
thereon under an agreement that does not expire until 1987. The ver- 
dict has determined that the train gave no warning of its approach, and 
that Lackner was not guilty of contribntory négligence. 

[1] The District Court submitted the case to the jury on the theory 
that Lackner and the Pennsylvania Railroad were both licensees of the 
Long lîranch Company, and therefore that the railroad owed Lackner 
the duty of ordinary care. If this theory be wrong, the judgment 
must be reversed, and accordingly we bave examined the subject with 
care, and hâve reached the conclusion that the New Jersey cases sup- 
port the position taken by the trial judge. In Schmidt v. Penna. R. R. 
(C. C. A. 3) 181 Fed. 83, 104 C. C. A. 25L this court had occasion to 
consider and apply the doctrine that prevails in that state concerning 
the duty owed by a railroad to a licensee. This décision, however, does 
not rule the présent controversy, which we think resembles closely the 
récent case of Coyne v. Penna. R. R., 87 N. J. Law, 257, 93 Atl. 595, 
decided in 1914 by the highest court o£ the state. Without detailing the 
facts of that case, it is enough to say that the Court of Errors and 
Appeals evidently had before it in one form or another the contents 
of the agreement now in question between the Long Branch Company, 
the Pennsylvania Railroad, and the Central Railroad, and lield the 
Pennsylvania Railroad to be a licensee thereunder. As the décèdent, 
Coyne, was also held to be a licensee, the court was of opinion that the 
gênerai New Jersey doctrine (referred to in Schmidt v. Railroad) did 
not apply, but that the railroad owed the décèdent the duty of reason- 
able care. We think we should follow this décision, although we may 
not be bound to do so, and the resuit is to sustain the ruling below 
on the principal question raised by the writ of error. 

[2] On the question concerning the construction of the New Jersey 
act of 1869 on the subject of contributory négligence (P. L. 1869, p. 
806, 3 Comp. Stat. N. J. p. 4245) we refer to Furey v. Railroad, 67 
N. J. Law, 278, 51 Atl. 505, in support of the position that the act does 
not prohibit Lackner's représentative from recovering. 

The judgment is affirmed. 
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OPPENHEIMER et al. v. SAN ANTONIO LAND & IRRIGATION CO., 

Limited. 

(Circuit Court of Appeals, Mfth Circuit. Noveinber 28, 1917.) 

No. 3116. 

Courts <©=»508(2) — Fédéral Oouets— Enjoininq Suit in State Court— Pbi- 
oeitY of Jurisdiction. 

A fédéral court, which by its receiver has taken possession of real es- 
tate in a suit to foreclose a mortgage on tlie same, and lias entcred a de- 
cree for its sale, lias exclusive auciUary Jurisdiction to adjudicate ail 
clairas against the property, and nmy properly enjoin tlie prosecution by 
third persons in a state court of a suit to enforce an alloged prior lien 
thereon. 

Appeal from the District Court of the United States for the Western 
District of Texas ; W. R. Smith, Judge. 

Ancillary suit in equity by Floyd McGown, as receiver of the San 
Antonio L,and & Irrigation Company, Limited, against Jesse D. Op- 
penheimer, Abraham Lang, and Isaac Lang. Decree for complainant, 
and défendants appeal. Affirmed. 

TTnder a decree of the United States District Court for the Western Dis- 
trict of Texas, entered in a suit torought in that court hy the Empire Trust 
Company, trustée in a deed of trust securing bonds issucd by the San Antonio 
Land & Irrigation Company, Limited, against the last-named company, Floyd 
McGown was In August, 1&14, appointed receiver of ail the properties claim- 
ed by that company, and took possession thereof, including the land with 
référence to which the appellants mal^e the claims herelnafter stated. On 
January 29, 1917, a decree was rendered in that suit foreclosing the deed of 
trust upon properties set out in the decree, including the land just nientioned. 
On the 16th of April, 1917, the appellants filed in the distric-t court of the 
Seventy-Third judiclal district of the state of Texas against said McGown, 
as such receiver, and others, a suit in which they clalnied the superior légal 
title to land described in a deed made by theni, which reserved a vendor's 
lien for the unpaid part of the purchase money, and sought the recovery of 
that land, and prayed in the alternative that judgment be rendered in their 
favor for the balance due on the vendor's lien note and l'fireclosing the lien 
securing the same. By a supplemental and ancillary bill, filed by McGown, 
as receiver. In the suit, under a decree in which he was appointed, against the 
appellants, lie prayed that the appellants be restr.iined from the further pros- 
ecution of their above-mentioned suit in the state court, from further inter- 
fering with the reeeiver's possession, management, and control of the prop- 
erty, and from further interfering with the court's possession and control of 
property heid by its receiver. On the hearing of the cause a decree was ren- 
dered, ordering the Issuance of the injunction prayed for. Tlie appeal is 
from that decree. 

T. T. Vanderhoeven, Sylvan I<ang, B. A. Greathouse, and Don A. 
Bliss, ail of San Antonio, Tex., for appellants. 

Thomas H. Franklin, of San Antonio, Tex. (Denman, Franklin & 
McGown, of San Antonio, Tex., on the brief), for appellee. 

Before WALKER and BATTS, Circuit Judges, and FOSTFR, Dis- 
trict Judge. 

WALKER, Circuit Judge (after stating the facts as above). When 
the appellants brought their suit in the state court for the recovery of 
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land, or, in the alternative, for the foreclosure o£ a lien thereon, tliat 
land was in the custody of the United States District Court, being in 
the possession of its receiver appointed in a suit previously brought 
therein, in which suit the foreclosure of an asserted lien on that land 
was sought and had been decreed. Possession of that land by the 
United States court was necessary to the exercise of its jurisdiction. 
An efifect of its so taking possession was a withdrawal of the property 
from the jurisdiction of ail other courts. That court, during the con- 
tinuance of its possession, has, as an incident thereto and as ancillary 
to the suit in which the possession was acquired, jurisdiction to hear 
and détermine ail questions respecting the title, the possession, or the 
control of the property. Wabash Railroad v. Adelbert Collège, 208 U. 
S. 38, 54, 28 Sup. Ct. 182, 52 L. Ed. 379; State of Texas v. Palmer, 

158 Fed. 705, 85 C. C. A. 603, 22 L. R. A. (N. S.) 316; Palmer v. 
Texas, 212 U. S. 118, 29 Sup. Ct. 230, 53 L. Ed. 435 ; White v. Ewing, 

159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67; Empire Trust Co. v. 
Brooks, 232 Fed. 641, 146 C. C. A. 567. 

Provision for invoking the exercise of the ancillary jurisdiction 
mentioned was made in the foreclosure decree entered in the suit in 
which McGown was appointed receiver. A clause of that decree re- 
quired the clerk of the court to issue at once notice to ail persons 
having any claims against the San Antonio Land & Irrigation Com- 
pany, Eimited, or any of its properties, or who might claim any in- 
terest in any of its properties, to intervene in the suit upon such claims 
or demands within six months after the date of the decree. This shows 
that it was open to the appellants to assert in that court the claims 
which they were undertaking to hâve the state court pass upon. 

The appellants, in their answer to the receiver's supplemental and 
ancillary bill, disclaimed any intention of interfering with the posses- 
sion of the receiver, or of the court which appointed him, without that 
court's consent and order. There is a similar disclaimer in the argu- 
ment made in their behalf in this court. But it is not made to appear 
that it was disclosed to the state court that it was not expected to under- 
take the enforcement of the judgment it was asked to render. The dis- 
claimers mentioned do not make the bringing and prosecution of the 
suit in the state court any the less an attempt to hâve the controversy 
which that suit raised adjudicated by a court other than the one hav- 
ing, as a resuit of its previously acquired custody or possession of the 
subject-matter in controversy, exclusive jurisdiction to pass upon the 
claims asserted. Obviously the purpose was to bave those claims ad- 
judicated by the state court, and to rely upon that adjudication as bind- 
ing and conclusive, in whatever other tribunal it might be invoked. 
The United States court, having first obtained jurisdiction of the mat- 
ter in controversy, was not in error in restraining proceedings in an- 
other court involving the sanie subject-matter. Such restraint was ap- 
propriate to prevent the defeat or impairment of the United States 
court's exclusive jurisdiction. Julian v. Central Trust Ce, 193 U. S. 
93, 24 Sup. Ct. 399, 48 E. Ed. 629, 

The decree is affirmed. 
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BINGHAM MINES CO. v. BIANCO. 

(Circuit Court of Appeals, Eighth Circuit. November 7, 1917.) 

No. 481& 

1. Death i©=332 — Actions — Statuts. 

Under Comp. Laws Utah. 1007, § 2912, Kivinp; a ritrlit of action for 
wrongful (leuth for the beiifflt of widow and iiiinor eliildren, an action, 
the statute beiiig gênerai in its ternis and eontnining nothing indicating 
an Intention to restrict its application, nia.y be maintained for the deatli 
of one occiirring in Utah, tliough the beneticiarics wère nonresldent aliens, 
subjects of a foreign power. 

2. Mastek and Sebvant ©=3270(7) — Injuries to Servant — Repaibs. 

In an action for in.iuries to a servant alleged to hâve been caused by 
détective machiner}', appliances, or places of work, évidence of repairs 
or altérations subséquent to the accident is Inadmissible to show the mas- 
ter's négligence. 

3. Evidence ®=116 — Masteb and Sebvant <S=»270(7)^Jompetenct — Collat- 

éral Facts. 

Whlle collatéral or irrelevant facts that lix the time at vFhlch a relevant 
fact occurred are admissible In évidence so far as necessary, tliat rule 
cannot be employed as a pretext for the admission of évidence In Itself 
Incompétent and prejudicial ; hence In an action for the wrongful death 
of a mine worker, where it was ieontended that he came In contact with 
an overhead troiley wire heavlly charged, which vs^as negligently main- 
tained so near the floor level as to he dangerous, a wltness testifying as 
to measurements of the height of the wire should not be Interrogated In 
such a niauuer as to bring out the fact thatwhen he made the measure- 
ments after the accident he made repairs ralsing the wlre, for that inject- 
ed incompétent and prejudicial évidence Into the case. 

In Error to the District Court of the United States for the District 
of Utah; Tillnian D. Johnson, Judge. 

Action by Domenico Bianco, administrator of the estate of James 
Ozzello, deceased, against the Bingham Mines Company, a corporation. 
There was a judgment for plaintiff, and défendant brings error. Re- 
versed and remanded. 

Mahlon E. Wilson, of Sait Lake City, Utah (King, Nibley & Farns- 
worth, of Sait Lake City, Utah, on the brief), for phiintiff in error. 

Culbert h. Oison, of Sait Lake City, Utah (A. J. Weber, of Sait 
Lake City, Utah, on the brief), for défendant in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. [1] The administrator of the estate of 
James Ozzcllo, deceased, recovered a verdict and judgment against the 
Bingham Mines Company for negligently causing the death of bis 
intestate. The action was brought under a statute of Utah (section 
2912) for the benefit of the wiclow and minor children. It is urged by 
défendant that since the beneticiarics are nonresident aliens, subjects 
of the kingdom of Italy, the right conferred by the statute does not 
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inure to them, but is for the exclusive benefit of the résidents and citi- 
zens of this country. The statute is gênerai in its terms and contains 
nothing indicating an intention so to restrict its application. The 
weight of authority is against defendant's contention. McGovern v. 
Railway, 2,35 U. S. 389, 35 Sup. Ct. 127, 59 L. Ed. 283 ; Patek v. 
American Smelting & Refining Co., 83 C. C. A. 284, 154 Fed. 190, 
21 L. R. A. (N. S.) 273. 

[2,3] The deceased was in defendant's service as a mucker, and 
at the time of tlie accident was at work in an underground drift in 
its mine. No one witnessed his death, and the proof of the cause was 
drawn largely from the surroundings and the condition of the body. 
The plaintiff claimed he came in contact with an overhead trolley wire 
heavily charged with electricity which was negligently maintained so 
low, so near the floor level of the entry, as to be dangerous. The 
défendant claimed that the wire, with which the deceased had no duty, 
was at a height that afforded entire safety. The height of the wire at 
the time and place of the accident was an important issue at the trial. 
The plaintiff produced a witness who was in defendant's service, and 
who testified to measurements he made shortly after the accident. 
He was also allowed over defendant's objection to testify that at the 
time of the measurements he also made repairs and changes in the 
structure, aitering its condition in that particular. Counsel contended 
that the évidence was proper to show the time vv'hen the measurements 
of the original condition were made, and it was so admitted. 

It is a familiar rule that collatéral or irrelevant facts that iix the 
time at which a relevant fact occurred are admissible in évidence so 
far as necessary for the purpose, but it cannot be employed as a 
pretext for the admission of évidence tliat is in itself incompétent and 
prejudicial. In the case at bar the time when the witness made the 
measurements could bave been elicited by simple and direct questions 
so confined in their scope. Proof of or référence to the making of 
changes was wholly unnecessary, yet by repeated questions the fact 
was emphasized and made prominent. Not only was it unnecessary, 
but the évidence so brought in was distinctly prejudicial and in- 
compétent upon the issue being tried. It is tîie settled doctrine of 
the courts of the United States that in actions for injuries alleged 
to hâve been caused by defective machinery, appliances, or places of 
work évidence of subséquent altérations or repairs has no legitimate 
tendencv to prove négligence at the time of the accident and is cal- 
culated to préjudice the défendant. Columbia Railroad Co. v. Haw- 
thonie, 144 U. S. 202, 12 Sup. Ct. 591, 36 !.. Ed. 405 : Atchison, etc., 
R. Co. v. Parker, 5 C. C. A. 222, 55 Fed. 595 ; Motey v. Pickle Marble 
& Granité Co., 20 C. C. A. 366, 74 Fed. 155. 

The otlier questions presented by the assignments of errer may not 
arise again. 

The judgment is reversed, and the cause is remanded for a new trial. 
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ST. LOUIS MERCHANTS' BKIDGE TEKMINAL RY. CO. v. MUNGER. 

(Circuit Court of Appeals, Eiglith Circuit. October 29, 191T.) 

No. 4S2S. 

Caeeiebs ®=»347(2) — Passengehs — Oontributort Neolioence. 

l'iaintiff, proposlug to take a train operated by oiie of défendant'» ten- 
ant companies between tlie city wLiere he was in business aud a nearby 
munieipality, repaired to its station a few minutes before train time. Tlie 
waiting room of the station oponed upon an iuclosed space separuted 
from tlie tracks by a lilgh Iron fence equipped with sllding gâtes, \Yhieli 
could be locked and were in cliarge of a gateman wlio controlled the 
movenients of passengers tlirough them. The gateman anuounced the 
train in the waiting room, passed through the cïowd of passengers in 
the inclosure, unlocked the gâte near which plaintiff was standing, went 
through, and stood outslde. As the approaching train slowed down, a 
woman near the gâte opened it and the passengers went through. About 
the time the train stopped, a switch englue, with headlight burning and 
bell ringing, ai)proiiched ou the track next to the Inclosure. l'iaintiff went 
through the open gâte and started to cross the near track dlagonally, with 
his baek towards the engine, and was struck by its beam. Hcld that, 
while plaintiff was a passenger, yet as he was complète master of his 
movements and his powers of obsen'ation, unlllîe a passenger on a train, 
it was improper to déclare, as matter o£ law, that plaintiff was free from 
contributory négligence, but that question should hâve been submitted 
to the jury. 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David F. Dyer, Judge. 

Action by Carlton A. Munger against the St. Louis Merchants" 
Bridge Terminal Railway Company. There was a judgment for plain- 
tiff, and défendant brings error. Reversed and remanded for new 
trial. 

T. M. Pierce, of St. Louis, Mo. (J. L. Howell, of St. Louis, Mo., on 
the brief), for plaintiff in error. 

Edward E. Campbell, of Alton, 111. (Marion C. Early, of St. Louis, 
Mo., on the brief), for défendant in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. Munger recovered a judgment against the 
Terminal Railway Company for personal injuries received at its pas- 
senger station at the foot of Washington avenue. St. Louis, Mo. One 
of the défenses was plaintiff's contributory négligence, but the trial 
court charged the jury that the évidence of it was not sufficient to 
submit to them. Of this charge, among other things, the défendant 
complains. 

The waiting room of the passenger station opens upon an inclosed 
space separated from the railroad tracks beyond by a high iron fence 
equipped with sliding gâtes. Outside the inclosure two railroad tracks 
run north and south parallel with the gâtes. North-bound or outgoing 
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trains use the east or more distant track; incoming or south-bound 
trains use the west track nearer the inclosure. The gâtes, which may 
be locked, are in charge of a gateman, who controls the movements 
of passengers through them. As bearing upon the question of con- 
tributory négligence there was substantial évidence of the following 
facts, and in a case where a trial court takes an issue from a jury the 
substantial évidence in opposition must be regarded : On the evening 
of November 9, 1914, the plaintifîf who Avas in business in St. Louis 
and lived at Alton, 111., went to the station to take a north-bound train 
to his home. The train was operated by one of the defendant's ten- 
ant companies. It ran on the east track and was due at the station 
about 5 :53 p. m. The plaintiff arrived a few minutes before train 
time and joined a crowd of about 40 passengers, most of whom were 
in the inclosure near the gâtes. As a fréquent patron of the place, 
he was familiar with the surroundings and the customary methods of 
opération. The gateman announced the train in the waiting room, 
passed through the crowd of passengers in the inclosure, unlocked the 
gâte near which the plaintiff was standing, went through, and stood 
outside. He closed, or nearly closed, the gâte after him, without lock- 
ing it. As the train slowed down, a woman nearest the gâte opened 
it, and the passengers went through. About the time the train stopped, 
a switch engine, with headlight buming and bell ringing, came south 
on the track next the inclosure. The plaintifï went through the opened 
gâte, and started to cross the near track diagonally, with his back 
or left shoulder towards the north, when he was struck by the beam 
of the moving switch engine and sustained the injuries complained 
of. He was intent on boarding the rear coach of the north-bound train, 
and neither looked about him nor paid attention to the signais. 

The court should not hâve declared as matter of law that the plain- 
tiff was free from négligence, but should hâve submitted the ques- 
tion to the jury. See Terry v. Jewett, 78 N. Y. 338; Warner v. 
Railroad, 168 U. S. 339, 18 Sup. Ct. 68, 42 h. Ed. 491 ; D., L. & W. 
R. Co. V. Price, 137 C. C. A. 406, 221 Fed. 848; C, R. L & P. R. 
Co. v. Eddy, 143 C. C. A. 165, 228 Fed. 643. While the légal rela- 
tion between the plaintiff and the défendant is referable to that of pas- 
senger and common carrier, yet the plaintiff, unlike a passenger upon 
a railroad train, was complète master of his movements and his 
powers of observation ; and, without detracting from the duty of the 
défendant towards him, it was for the jury to détermine what care he 
should hâve taken for his own saf ety under the particular circumstances 
of the case. That one in such a situation may wholly abandon himself 
to the care of the railroad should not be laid down as an unvaryin^> 
inelastic rule of law. The other matters of which complaint is made 
may not arise again. 

The judgment is reversed, and the cause is remanded for a new trial. 
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LETTERMAN et al. v. UNITED STATES. 

(Circuit Court of Api)eals, ïhird Circuit. December 20, 1917.) 

No. 2200. 

1. Ceiminal Law ©=■1059(2) — Tiîial — Charge — rRESENTATioN of Objections. 

Wliere défendants below merely noted a gênerai excoptlou to tlie 
whole ctiarge, tlielr spécifications of error in tlie cliarge witli référence 
to spécifie instructions given and omitted caunot be considered by tlie Cir- 
cuit Court of Appeals, for rule 10, § 2, of tlie Unies of tlie District Court 
of the United States for tlie Eastern District of Pennsylvania, and rule 
10, § 1, of Rules of tlie United States Circuit Court of Appeals for tlie 
Tliird Circuit (224 Fed. vii, 187 C. C. A. vil), liotli in substance prc-scribe 
tliat judges of the District Court sliall uot allow auy gênerai exception 
to the whole of the charge to the jury in any criminal or civil trial ; but 
the party shall state distlnctly and separately the soveral matters in such 
charge to which he excepts and only such matters shall be included in 
the bill of exceptions and allowed by the court, and the nianifest puipose 
of the rules was to give tlie trial court opportunity to correct inadverteut 
errors below. 

2. Ceiminal Law <S:=3l030(l) — Appeal — Review. 

Under court rule 11 for the Circuit Court of xVppeals for the Tliird Cir- 
cuit (224 Fed. vii, 1.'57 C. 0. A. vii), a plain error in a criminal case niay be 
reviewed by the Circuit Court of Appeals on its own motion, without 
regard to the regularity or irregularity of the proccediiig by which it 
was brought before the court. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Charles Letterman and Samuel Erank were convicted of conspiring 
to commit an offense against the United States, by stealing property 
and money of the United States, in violation of Act March 4, 1909, c. 
321, §§ 37, 47, 35 Stat. 1088 (Comp. St. 1916, §§ 10201, 10214), and they 
bring error. Affirmed. 

Elenry M. Stevenson, of Philadelphia, Pa., for plaintifïs in error. 
Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLEEY, Circuit Judge. The plaintiffs in error (défendants be- 
low) were jointly indicted, tried and convicted upon a charge of con- 
spiring to commit an offence against the United States, by stealing 
money and property of the United States, in violation of sections 37 and 
47 of the Act of March 4, 1909, 35 Stat. Pt. 1, p. 1088, c. 321 (Comp. 
St. 1916, §§ 10201, 10214). The case turned upon the identification of 
the défendants. Each presented for his own defence an alibi, différent 
from but related in a way to the alibi of the other. In its charge, the 
court instructed the jury upon the law of alibi as applied to the defences 

(g=For other cases see same topic & KBY-NUMBEE in ail Key-Numbei-ed Digests & Indexes 
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made. The défendants noted a gênerai exception to tlie whole charge, 
which was allowed, and now by this writ they specify error in the charge 
with référence to spécifie instructions given and omitted. This is a case, 
therefore, in which the record shows nothing more by way of excep- 
tion than a gênerai exception to the charge. It is admitted that the 
matters now complained of were not specilîcally excepted to at the 
trial. Nor were they called to the attention of the court at the con- 
clusion of the charge in order that the court might correct them while 
it had the opportunity, by adding to or ampli fying its instructions to 
the jury. 

[1] This situation is met by rules of both the trial court and this 
court (Rule 10, Section 2 of Rules of the District Court of the United 
States for the Eastern District of Pennsylvania, and Rule 10, Section 1 
of Rules of the United States Circuit Court of Appeals for the Third 
Circuit, 224 Fed. vii, 137 C. C. A. vii). We recently had occasion to 
consider thèse rules at length. Philadel])hia & Reading Ry. Co. v. 
Alarland, 239 Fed. 1, 12-16, 152 C. C. A. 51. 

The two rules are the same in substance and prescribe in effect, that 
the judges of the District Courts shall not allow any gênerai exception 
to the whole of the charge to the jury in a civil or criminal trial; but 
the party excepting shall state distinctly and separately the several 
matters in such charge to which he excepts, and only such matters shall 
be included in the bill of exceptions and allowed by the court. The 
manifest purpose of thèse rules is to afford the trial court an oppor- 
tunity, before the trial closes, to correct errors inadvertently made in 
its progress, and to insure stability of verdicts by discouraging spécu- 
lation upon errors observed and not brought to the court's notice and 
their subséquent use as grounds for reversai on appeal. 

The very mischief, which the rules are intended to prevent, is in the 
record before us. Flere there is a charge apjjarently unexceptionable, 
to which a gênerai exception is perfunctorily made, and thereafter 
spécifie errors are complained of without spécifie exce]3tions to sustain 
them. We are therefore of opinion that the plaintiffs in error are 
without right to prosecute their writ in this court. 

[2] As the writ of error in this case is directed to a judgment in a 
criminal proceeding involving the liberty of the défendants, we hesitate 
somewhat to dispose of it upon wbat the parties might conceive to be 
purely a technical ground. We bave, therefore, examined the record 
for "plain errors," which, if présent, would justify us under another 
rule of this court (Rule 11 [224 Fed. vii, 137 C. C. A. vii]) reviewing 
the case of our own motion, without regard to the irregularity of the 
procédure by which it is brought before us. We find no such error. 
Therefore, the iudgment below is 

Afïïrmed 
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COCA-COLA CD, v. MOORB et al. 
(Circuit Court of Appeals, Eighth Circuit. Novembcr 7, 1017.) 

Ko. 4005. 

1. Evidence <®=555S(1) — Experts — Examination — ^Cboss-Examination. 

In an action for légal services in conducting a suit in court, and pro- 
fessioiial labor, consultation», and advlce with respect to it, and two 
other suits eontemplated, but not brought, a witness for plaintifCs was 
asked bis opinion of tbe reasonable value of the services as a whole, in 
a hypothetical question whicb reclted them in an exhaustive détail. The 
witness testifled to a gross sum coverlng ail the services mentioned, and 
défendant was denied the right to hâve the witness state on cross-ex- 
amination his opinion as to the separate value of the services connected 
with the suits not brouglit. Beld that, as ordinarily the right of cross- 
examination Is not confined to spécifie questions and détails of the 
direct examination, but extends to the subject-matter inquired about, 
and as an opportunity for cross-examination is especially essential in 
cases of expert or opinion testimony, the restriction on defendant's right 
of cross-examination was improper, though it was contended that ail the 
services were rendered under one contract ; it being proper, for the pur- 
pose of testing the probative weight of the expert'» estimate of value, to 
deal with the services severally. 

2. WiTNEsSES <S=532!) — Examination— Cross-Examination — Scope. 

Any question is proper that fairly tends to test the accuracy of the 
opinion of a witness or his credibility, and In asking it the cross-ex- 
aminer is not confined by the précise form or contents of the question or 
answer in chief. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; F. A. Youmans, Judge. 

Action by J. M. Moore and others against the Coca-Cola Company. 
There was a judgment for plaintiffs, and défendant brings error. Re- 
versed and remanded. 

Elias Gates, of Memphis, Tenn. (Samuel Frauenthal, of Little Rock, 
Ark., and Gates & Martin, of Memphis, Tenn., on the brief), for plain- 
tiff in error. 

J. H. Carmichael, of Little Rock, Ark. (Charles C. Reid, of Eittle 
Rock, Ark., on the brief), for défendants in error. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

HOOK, Circuit Judge. In an action for légal services in conducting 
a suit in court, and professional labor, consultations, and advice with 
respect to it and also two other suits eontemplated, but not brought, a 
witness for plaintiffs was asked his opinion of the reasonable value of 
the services as a whole, in a hypothetical question which recited them 
in exhaustive détail and assumed them to hâve been performed. In 
answer the witness testified to' a gross sum covering ail the services 
mentioned. The défendant was denied the right to hâve the witness 
state upon cross-examination his opinion of the separate value of the 
services connected with the suits not brought. 

©S9For other cases see same toplc & KBY-NUMBBIl in ail Ivey-Numtered Digests & iDdexe» 
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[1,2] The established gênerai rule is that the right of cross-exam- 
ination is not confinée! to the spécifie questions and détails of the di- 
rect examination, but extends to the subject-matter inquired about. 
Powers V. United States, 223 U. S. 303, 32 Sup. Ct. 281, 56 L. Ed. 448; 
Wilson V. United States, 232 U. S. 563, 34 Sup. Ct. 347, 58 U. Ed. 
728 ; De Witt v. Skinner, 146 C. C. A. 437, 232 Eed. 443. An oppor- 
tunity for thorough cross-examination is especially essential in cases of 
expert or opinion testimony. 11 R. C. L. 646. Any question is proper 
that fairly tends to test the accuracy of the opinion of the witness or 
his credibility, and in asking it the cross-examiner is not confined by 
the précise form or contents of the question and answer in chief. 

We think the ruling of the trial court deprived the défendant of 
much of the value of the right of cross-examination, even though as 
contended there was but a single contract of employment, resulting in 
the bringing of but one suit. The severance of the services was proper 
for the purposes of cross-examination, and in this case it was the more 
logical, because of the distinctive récitals in the question in chief. The 
testing of the probative weight of an expert's estimate of value neces- 
sarily requires a libéral latitude of inquiry into the factors and consid- 
érations upon which it is based. Of course, there is a reasonable limit 
to ail cross-examinations, which a court should enforce ; but we do not 
think it was approached in this case. 

We hâve thought it best to notice the above matter, although the 
brief for the plaintifi^ in error does not fuUy comply with rule 24 of 
this court (188 Fed. xvi, 109 C. C. A. xvi). 

The judgment is reversed, and the cause is remanded for a new trial. 



HANN V. DARNKLL. 

(Circuit Court of Appeals, Fifth Circuit, November 12, 1917. Kehearing 
Denied Jauuary 24, 1918.) 

No. 3112. 

Master and Servant "3=107(2) — Mastee's Liability for Death of Servant 
— Place for Work. 

Défendant, wlio was a nonresident, by a manager and clerk conducted a 
shoe store in a leased building. An adjoinlnf; building was burned, but 
a wall next to tbe slioe store and two or three stories liigher was left 
standing, and after inspection by builders was allowed to reinain to be 
used in rebuilding. Defendant's manager called in the city building in- 
spector, who examined the wall and pronounced it safe. The employés 
remained at work in the store, but were both killed by the falling of the 
wall durlng a storm. The wall was not on the leased property, and dé- 
fendant had no control over it. licld, that he was not chargeable with 
failure to exercise reasonable care to furnish the employés a reasonably 
safe place to work, which rendered him liable for the death of an employé. 

In Error to the District Court of the United States for the Northern 
District of Alabama ; Wm. I. Grubb, Judge. 

Action at law by Mrs. Jimmie Sue Darnell, administratrix of the 

®=aFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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estate of George W. Darnell, deceased, against Charles Hanti. Juclg- 
ment for plaintifï, and défendant brings error. Reversed. 

Borden Burr and Augustus Benners, both of Birmingham, Ala., for 
plaintifï in error. 

G. R. Harsh, of Birmingham, Ala., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

POSTER, District Judgc. In this case Mrs. Jimmie Sue Darnell, 
défendant in error, brought suit, as administratrix, against Charles 
Hann, plaintiff in error, to recover damages for the death of her hus- 
band, George W. Darnell, alleged to hâve been caused by the négligence 
of Hann in not furnishing the deceased with a reasonably safe place to 
work. At the close of the évidence the défendant moved for a verdict 
in his favor, which was denied. The case went to the jury, and re- 
sulted in a verdict for the plaintiff. Error is assigned to the action of 
the court in denying the motion for the gênerai charge. 

The undisputsd facts are thèse : Hann was the proprietor of a shoe 
store in Birmingham. He lived in Boston, visited Birmingham occa- 
sionally, and operated his store in Birmingham through Alexander Mc- 
Leod, as manager. The building next to Hann's store in Birmingham 
burned, but there was left standing a wall, which extended two or three 
stories above the roof of his store. The débris was cleared out of the 
burned building, and the wall was inspected by compétent builders and 
left standing ; the intention being to use it in the reconstruction of the 
building. Hann had no control over the burned building and no in- 
terest in it. The wall was separate from the wall of the building in 
which his store was located. He leased his store. After the fire Mc- 
Leod called in the city building inspector, whose duty it was to investi- 
gate the safety of buildings in Birmingham, and who had the authori- 
ty to order the wall demolished if he deemed it unsafe. That officiai 
inspected the wall and told McLeod tbat the wall Vv'as not cracked, that 
»t was in good condition and standing plumb and straight, and latef 
he told the clerks in Hann's store, in order to allay any fears on their 
part, that the wall was ail right. So far as appeared from the évi- 
dence, Hann's employés knew as much or more than he did of the 
condition of the wall, and McLeod and the other employés seemed to 
hâve relied in good faith on the assurance of safety given by, or im- 
plied from, the statements made to thcm by the building inspector. 
Hann continued to occupy his store, and McLeod and Darnell contin- 
ued at work in it. Some four months after the fire the wall of the 
burned building fell during a storm, and crushed in Hann's store, 
killing both McLeod and Darnell. 

Upon the facts stated, we think défendant was entitled to the per- 
emptory instruction asked. LIann was required to use ail reasonable 
care to provide his employés with a reasonably safe place to work. 
He was charged with no duty to demolish the wall, and did not hâve 
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the right to do so. He invoked the action of the proper city officiai, 
and, under the circumstances, was entitled to rt\y upon his opinion. 
Therefore he was not guilty of négligence in continuing to occupy his 
Store. 

It follows that the judgment must be reversed. 



n. WAKD LEONARD, Inc., v. MAXWELL MOTOR SALES CO. 

(CircTiit Court of Appeuls, Second Circuit. Novembcr 9, 1917.) 

Appeai. and I';;]iB0R ®=^71(3) — Final JuDOME.vr— What Constitiites. 

An ordf-T susponding un interlocutory injunctiou pemliiis appeal, wliich 
re(piired défendant to tile a bond cuuditioned to ]iay plaintiiï in event of 
disniissai of tlue appcal, or aiiirinance of tlie decree, certain speciiied sums, 
Is not a tinal détermination of defendant's rJ^lit, sinee no action is possi- 
ble under the order of suspension until tlie appeal from tlie Interlocutory 
decree is decided, and so tlie ap])eal therefroiii stiould be dismissed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by H. Ward Léonard, Incorporated, against the Maxwell Motor 
Sales Company. From an order suspending an interlocutory decree, 
défendant appcals. On motion to dismiss. Appeal dismissed. 

Motion by Ihe appellee to disuiiss an appeal. Tho plaiiitifC secured an inter- 
locutory decree uijon a jiati'nt and tlie défendant asked for a suspension of the 
injunction pcndins an appeal. Tiie District Court suspended tlie injunction 
ou the following ternis: 

"(1) That within five days from the date liereof tlie défendant file a bond 
with sutlicient surettes to be aiiproved by plaiiitifP's counsel or tlie clerk of 
tins court, iii the suni of flve thousand (•fô,00O') dollars, conditioned to pay to 
tlie plainlitf in tlie event of the dismissal of the said ajijieal by the said Cir- 
cuit Court of Appeals, or in the event of the aflirniance of the said decree by 
the said court, or in tlie event of failure by the défendant to takc an appeal 
from the said decree within .30 days her(>from, tive (!?•")) dollars for each appa- 
ratus shipped or delivered by the défendant, subsecpient to and incUuling the 
date liereof and prior to the issuance of tlie mandate of said (Urcuit Court of 
Appeals, which enibodies or contaiiis or Is adapted to practice tlie invention 
of letters patent Xo. 1.122,774, as to daims 2, ,'i, 4, 9, 10, 11, Kl, 21, 22, and 24 
tlicreof, and letters jiatent No. 1,157.011, as to clainis 1, 4, ô. (i, 7, 8, 9, 10, and 
12 tliereof or any of said claims. If the said iiioney is iiaid as a resuit of the 
dismissal of an appeal or an afïirniance of the said decree, tlie défendant sliall 
pay tho total amouiit due as a resuit of tliis susii(>nsion upon the issuance of 
the mandate of the Circuit Court of Ai)pe;ils; oiheiwise, the clerk of this 
court is directed to enter .iudsment for the said aiuount in favor of tlie plaiii- 
tifl' and asanist tho défendant. 

"(2) That the défendant shall ou the Ist day of Noveinber, 1917, file witli 
the pb'.intilï's solicitors a list showin.;? tbe number of ail cars and ai)iiaratus 
embodyiiig tho said inventions of said clainis, or either of them. sold, sliipped, 
or delivered l;y it, on or after the date liereof, and uj) to and iiicluding said Ist 
day of Novemiier, 1917, and shall likewise file on the Ist day of eadi succeed- 
ing montli wliile this order is in force, siniilar lists covering sales, deliveries, 
aud shipments duriiig tlie pi"cc<>ding caleudar niontli. 

"It is fuilher ordered that uothing hereiii is to be construed as suggesting 

(g:roFor other cases see same topic & KEY-KUMBEH in ail Kcy-Numbered Digests & Indexes 
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or passing upon the measure of damages or the rule of profits hère applicable, 
either in favor of or against either of the parties hereto. 

"This order of suspension is iipou condition that défendant shall take Its 
appeal within thirty days from the entry of the interlocutory decree awarding 
injunction hereln, and that It shall perfect its uppeal and claim préférence 
for the same in strict accordance wlth the law and the rule of the Circ-ult 
Court of Appeals for the Second Circuit." 

The défendant gave the required bond under protest and then appealed 
from the order of suspension. 

Clifton V. Edwards, of New York City, for the motion. 
Drury W. Cooper, of New York City, opposed. 

Before ROGERS, Circuit Judge, and LEARNED HAND and 
MAYER, District Judges. 

LEARNED HAND, District Judge (after stating the facts as above). 
It seems to us clear that the order is not a final détermination of 
the defendant's right, since no action is possible under it until the ap- 
peal from the interlocutory decree shall hâve been decided. If that de- 
cree is reversed, there can be no recovery upon the bond, or upon any 
judgment entered in excess of the bond. The défendant was called 
upon, it is true, to décide whether it should give the bond or suffer the 
injunction ; but the bond itself as an obligation was contingent upon the 
afhrmance of the decree upon which it depended. We express no 
opinion upon whether or not the order is appealable after the decree 
is afïirmed, if it be affirmed; this décision does not preclude such an 
appeal. 

Assuming the défendant may then appeal we do not see that its 
case is a hard one. It can be called upon to pay no money until the in- 
terlocutory decree for injunction is affirmed, if it is. It will then be 
subject to judgment upon the bond and perhaps beyond that amount, 
but by giving security it may stay exécution pending an appeal. Upon 
such an appeal it can review the ad intérim liciuidation of profits and 
secure a modification if proper, or it can urge that the court's power was 
limited to requiring a supersedeas bond. Ail that it must now do ir- 
revocably is to file a bond for $5,000, and make monthly reoorts. The 
first is a gênerai condition of ail appeals ; the second is no hardship. 

The appeal is dismissed. 
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UNITED STATES FIRE ESCAPE COTTNTERBALANCE CO. V. JOSEPH 

HALSTED CO. 

(District Court, N. D. Illinois, E. D. January 28, 1917.) 

No. 303S6. 

1. Patents ©='328 — Vai^idity and Infihngement — Fire Escape Appakatus. 

The Cowles patent, Ko. 70.5,042, for a fire escape apparatus, whlcli re- 
lates to tlie lower movable section of a fire escape haviug a pivotai sup- 
port and means, cousistlng of an automatically sliifting counterbalancer, 
for holding such section horizontal when in the ralsed or Inoperative 
position, discloses invention and covers a meritorious and efficient device, 
and is eutitled to a libéral construction and a considérable range of 
équivalents. Claims 1, 2, and 3 also hel4 infringed. 

2. Patents <®=>165 — Construction and Scope — Words of Limitation. 

A patentée is not limited by a partlcular description of his device In 
the patent, wliere it is expressly stated to be the -preferred form of con- 
struction. 

In Eqtiity. Suit by the United States Fire Escape Counterbalance 
Company against the Joseph Halsted Company. On final hearing. 
Decree for complainant. 

Brown, Nissen & Sprinkle, of Chicago, 111., for plaintiff. 
John W. Hill, of Chicago, III., for défendant. 

SANBORN, District Judge. Infringement suit on John T. Cowles 
patent, No. 705,042, issued July 22, 1902, for a lire escape apparatus. 
If the patent is assumed to be valid, two questions are presented: 
Whether claim 2, relating to the shifting counterweight, is broader 
than the real invention, and, if not, whether that claim is infringed; 
and whether claims 1 and 3, relating to the latéral support of the side 
of the ladder opposite to the counterweighted side, are infringed. 

[1] The device is thus described by Mr. Smythe, plaintiff's expert: 

"Prior to the invention of the patent in suit it was coistomary to employ 
as the lower section of the flre escape a pivoted stair or ladder, the free end 
of which vpas kept elevated by suspending it by means of a cable, to the other 
end of which a counterweight was attached. But this arrangement was un- 
satisfactory, as the calile was apt to break and let the lower section or ladder 
fall, thus endangerlng the safety or lives of tlioso M'ho might be on or be- 
neath it. The ditticulty lay in the slender and relatively fragile character of 
the c-onnection tietween the two hea^'y parts of the lower section — tlie pivoted 
step or ladder and its counterweight. This difflculty the inventor, Mr. Cowles, 
obviated in the form of fire escape set forth in the patent in suit arid deflned 
in the claims. Instead of providing for holding up the free end of the 
pivoted section by means of a countenveiglit connected with the free end by 
means of a suspensory cable, Mr. Cowles employs a counterbalance that is 
rigidly secured to the franie of the movable step or ladder, so as to constltute, 
in effect, an intégral part of it. With this arrangement the danger is obviated 
of the two parts of the movable section partlng eompany and falling. In its 
opération, the lower movable section of the tire escape is adapted alternatively 
to stand in tw'o positions. When it is not in use it is required to stand in a 
substantially horizontal position at the second floor level, in or'der to avoid ob- 
structing the passageway beneath it, and in order to eut off access to the 
building; and when it is in use it Is required to stand with its free end 
resting on the ground. It is désirable that the movable section shall stay in 

<Ê=sFoi other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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each of thèse alternative positions of itself and witlinut the use of auy ex- 
traneous mechanism for locking it in tlie position to wliicli It may liave been 
moved. Tliis désirable feature Mr. Covvles bas secnrcd in the structure ais- 
closed in the patent in suit, by so arranging the eounterbahuico part of the 
strjicture and adapting it to the otber parts of the movable section tliat the 
counterweighting force of the connterbalance automatically adjusts itself to 
the position of tbe ladder, so tbat when tlie ladder is down in its opéra tive 
position tlie counterweighting effect is deeroased to the point where the weight 
of the free or forward end prédominâtes and thus liolds the ladder down, and 
so tbat when the ladder is moved in its horizontal or inoperative position the 
counterweighting force of the coiuiterbalance is increased to tbe point where. 
it predominated over tlie weight of tlie other end of the ladder, and thus 
holds the ladder ui) in its liorizontal position. In referring to this feature of 
tlie fîre escape section illustrated in the patent in suit, the spécification sîiys 
tbat the movable section bas a sliifting counterbahince arrangement 'vvbereby 
when the escape is in ralsed position it will he securely hcld in sueh position 
and wliereby when it is pulled doua in operative position the counterbalance 
will sliift automatically so as to bold it in oiierative position until it is 
again raised into horizontal position.' " 

The common "teeter boarcl," used by children in play, will roughly 
illustrate both plaintiff's and defendant's construction. The ladder 
and countervveighted part, which form the horizontal floor Connecting 
with the second story door or window from which exit is made, are in 
a single section, trussed or braced so as to give strcngth, and pivoted 
near the center of gravity. The normal position of the fîre escape is 
its inoperative one, and is horizontal. When a person steps from the 
counterbalance end to the upper stair of the ladder, the latter will 
descend until it rests on the ground. The ladder will remain in this 
position, whether there is any weight upon it or not, but may be readily 
pushed up by hand, and with the aid of the counterbalance slowly 
raised to normal position. In the preferred form of the patent device 
this resuit is hastened by a bail inclosed in a sleeve or cylinder secured 
to the counterbalance at such an angle that when the ladder is ap- 
proaching the ground the hall will roll towards the pivot, and thus 
move the center of gravity a little in the same direction. When the 
ladder is lifted up, and reaches a certain point in its ascent, the bail 
will roll away from the pivot and assist in the opération of bringing 
the ladder and platform to a normal position. In defendant's form the 
bail and cylinder form is omitted, and a like resuit obtained by lower- 
ing the pivotai point or fulcrum. 

Défendant takes the position that its device bas no "adjustable coun- 
terbalance." The counterbalance in its fîre escape is a solid pièce of 
iron, without any bodily shifting part. Plaintifï does not claim that 
the counterbalance itself is adjustable, but that the weight or center of 
gravity is a shifting or movable one. As plaintiff's expert says : 

"It is done, ♦ * * not by employing counterweights that actually slide 
or roll along the counterbalance arm, but by so placing tho counterbalance 
weight on the structure that in the swinging of tbe step or ladder about its 
pivot rod the weight of tbe counterbalancing portion tnoves towards or away 
from the vertical plane of the pivotai iioint at a rate at which tbe weight of 
the other end of the section moves with respect to the vertical plane of the 
pivot, thus cbanglng the 'effective weight of tho counterbalance' as it moves, 
and maklng its weight predominate in effect when the ladder is in its hori- 
zontal position, and the weight of the ladder, or the ladder end of the section, 
to predominate in effect when the section is moved down." 
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It is évident f roni tins that it is the weight or gravity, not the coun- 
terbalance as a physical substance, which shifts, so that defendant's 
structure does not read on claim 4. It is a "shifting counterbalance" 
which the patentée describes as one of the objects of his invention. 
After describing the old forni of iîre escapes, in which the weight of 
the movable section was carried by cables, he says : 

"One of the ob.ieets of my présent invention is to avoid the difflculties and 
dangers above ennmorated, and this I aim to accompllsh by tlie construction 
-of a kjAver section of a fire eseape monnted upon a pivotai support and pro- 
vided with a sldfting conntei'l)alance, wliereby when tlie escape is in raised 
position it will be socurely lield in snch position, and wliereby when it is 
puUed dov.]i in operative position the counterbalance will shift automatically, 
so as to hold it in operative position until it is again raised to horizontal 
position." 

He then goes on to say, in substance, that he obtains thèse objects, 
as well as those which may later appear, by means of a construction 
illustrated in i^referred form, and that in carrying out the invention he 
provides that in lowcring the device into operative position the cylinder 
containing the movable bail will be a little inclined toward the pivotai 
point, so that the hall counterweight will roll down to that end and 
reduce the effective force of the counterweight or balance, so as to 
permit the section to rentain in operative position without locking. 
When the section is raised the cylinder changes its place, causing the 
bail to roll over to the other end, increasing the effective force or 
weight of the counterbalance, and causing the ladder to reraain in its 
horizontal position. 

The only ]:)rior art which contains the principles of defendant's con- 
struction is Schwartz, No. 136,278, for lifting bridges, and this seems 
to be in a distinct field. This patent was not cited to the Cowles appli- 
cation, and the problems were entirely différent. Schwartz designed a 
short, strong bridge for a canal, and used a counterweight, much like 
that of défendant, to hold the bridge in raised position and allow boats 
to pass beneath. Its normal position was horizontal for the passage of 
teams and loads. Necessarily it was of very strong and massive con- 
struction. The Cowles fire escape, on the other hand, must be attached 
to the side of a building, necessarily light, though strong. Its normal 
position would be out of use, held up horizontally, ready for an emer- 
gency, to be used by frightened people, who could not be expected to 
do anything more than get upon it. The Schwartz bridge is worked by 
a windlass ; but a fire escape, which is not automatic when weight is 
put on it, but requires to be operated, is of little use. The problems 
were so distinct that Cowles was not bound by anything in the bridge 
art. 

It follows that Cowles was the first to solve the fire escape problem, 
and if he has not limited himself to a bodily shifting élément, there 
would be no difficulty in finding infringement of claim 2, regarding the 
shifting counterweight. The invention is a meritorious one, highly 
efiîcient and commercially successful, deserving a libéral construction 
and considérable range of équivalents. 

[2] It is plain that the purpOse of the inventor is to increase the 
weight of one section after the other, so as to keep the device in either 
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one of the two positions. He prefers the bail and cylinder form, but 
shows no purpose to disclaim any other form in which the invention 
may be embodied, because he expressly says that the one described is 
the preferred form. The law gives him the advantage, even if he does 
not claim it. Winans v. Denmead, 15 How. 330, 14 L. Ed. 717, ap- 
proved in Western El. Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, 
35 L. Ed. 294, United States v. Société Anonyme, 224 U. S. 309, 32 
Sup. Ct. 479, 56 L. Ed. 778. This preferred form is not essential to 
the opération of the ladder, as shown by the defendant's form. Wer- 
ner v. King, 96 U. S. 218, 24 L. Ed. 613. Unless it can be seen that 
the bail and cylinder form constitutes the very gist and fundamental 
theory of the invention, a claim for "means comprising an adjustable 
counterbalance," as in claim 2, is not too broad. State Bank of Chi- 
cago V. Hillman, 180 Fed. 732, 104 C. C. A. 98; Burroughs Adding 

Machine Co. v. Felt & Tarrant Mfg. Co., 243 Fed. 869, C. C. 

A. . 

The patentée says he accomplishes his object by a shifting counter- 
' balance, one which will shif t automatically, and that the bail and cylin- 
der is his preferred form. Défendant bas a shifting counterbalance, 
described in the Seymour patent. No. 1,015,645, in which the same re- 
suit is secured by the very simple and ingenious means of lowering the 
pivotai support. 

It is necessary now to consider whether defendant's form is the 
mechanical équivalent of plaintifif's; whether it has merely changed 
the form while retaining what Cowles really discovered, the shifting of 
gravity from one side of the pivotai plane to the other. In both the 
center of gravity is shifted to and from the vertical plane of the pivoted 
support. In both there is a shifting counterweight, in the sensé of a 
moving avoirdupois rather than a bodily sliding pièce of métal. Plain- 
tiff increases the effective force of the counterweight by a bail and 
cylinder construction as his preferred form, while défendant secures 
the same resuit by the différent means of lowering the pivotai support. 
If a plank is fulcrumed at its center of gravity, and the pivot is placed 
as high as the center or top of the plank, the latter will stand in almost 
any position, with a slight tendency to keep on going down at that end 
which is lowered by hand. If the pivot is placed vertically above the 
middle of the plank, this tendency will be lessened, and if placed verti- 
cally below the middle it will be increased. The last position illustrâtes 
just what the défendant has done. It has put the pivot two or three 
feet beneath the latéral center plane of the structure, so that when the 
step or ladder part is lowered from the horizontal it will keep on going 
down until it rests on the ground. In like manner, when the ladder is 
raised to a certain height, the counterbalance end will keep on going 
down until the structure is horizontal, and there it will stay. The 
"effective weight" has been thus transferred by means of the position 
of the pivot with the same resuit gained by Cowles with the bodily 
moving bail. Such gravity shifting is what he discovered, and illus- 
trated in a différent preferred form. In the language of one of the dé- 
cisions above referred to, he described "what he conceived to be the 
best form of his invention, and contemplated that it could be repre- 
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sented in other forms and proportions. This, however, was unneces- 
sary, for the law would secure him against imitation by other forms 
and proportions." 224 U. S. 309, 32 Sup. Ct. 479, 56 L. Ed. 778, 
supra. 

In his preferred form tlie patentée to some extent makes use of the 
above-described tendency to shift the center of gravity to and from 
the vertical plane of the pivot, since the fulcrum is slightly below^ the 
latéral gravity center of his structure; though he relies mainly on the 
sliding bail. The défendant by lowering the fulcrum relies on the 
same tendency, and upon nothing else. This is the real différence in 
the two structures. It is évident, therefore, that défendant would not 
infringe a combination claim like No. 4 (not in suit), which expressly 
counts on "a cylinder, * * * ^ ^^11 within said cylinder, means 
for retaining said bail within said cylinder," because it employs not 
only a différent mode of opération but omits one or more éléments of 
the claim. But it does infringe claim 2, calling for "means comprising 
an adjustable counterbalance for holding up the free end of said lad- 
der," because the "eiïective force of the counterweight or balance," as 
described by the patentée, is shifted automatically by the opération of 
the defendant's device. 

The Latéral Support Peature. — The first and third claims relate to 
the holding up of the ladder, so that it will not sag on the side opposite 
the counterweighted side. They are as f ollows : 

"1. A movalile step or ladder having a pivotai support, rneans for holding 
up the free end of said inovable step applied at one side thereof, a device for 
alding in the .support of the other side thereof, and mechanism co-operating 
with the said last-mentioned supporting device for securlng the same to 
that side of the ladder which Is opposite the one which is to be supported by 
It, whereby the inner free end of the ladder is carried from the outer siae, 
substantially as described." 

"3. A niovable step or ladder carried by a pivotai support, a counterweight 
applied at one side only of said step, means for supporting the other side 
thereof, comprising a rod subject to torsional strain and arranged to extend 
longitudinally alongside of the counterweighted side of the step and inwardly 
to the opposite side near the bottom of the step, substantially as described.'' 

This side support feature is a simple one, which would hardly re- 
quire invention apart from the adjustable balance. The second claim 
covers both features. Much more was made of the support on the 
trial than it deserved. Claim 1 counts on a device for aiding in the 
support of the inner side, and mechanism co-operating with it secur- 
ing it to that side, by which the inner free end of the ladder is carried 
from the outer side. And claim 3 relies on a torsional rod along the 
outer side to support the inner. I think both claims are infringed by 
both the Channon and Sniythe structures. Claim 1 sufficiently refers 
to the counterweight feature to make it an élément of the combination, 
so that it is unimportant whether the side support feature is independ- 
ently patentable. 

There should be a decree declaring the patent valid, the three claims 
infringed by the Channon and Smythe structures, and for injunction, 
accounting, and costs. 
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GILCHRIST V. WAYCKOSS STKEET & SUBURBAN RY. 00. et ni. 
(District Court, S. D. Georgia, E. D. December 27, 1017.) 

1. Steeet Raii.uoads <S=:30(5 — Charter — Dutt to Or?:RATE Road. 

Thoiigh the consent oî municipal autliorities was a condition ]ireceileiit 
to tlie exercise t)y street rallroad company of its charter power to con- 
struct a railway upon the streets of the city, yet, as rhe c<inii)!iny ^^■as 
bound to secure its charter before it could api)ly to the municipality for 
cousent to use the streets, the charter is not e.x; proprio vigore mandatory 
on the co!i)i)any to operate a street railroad systeiu in a particular city. 

2. Stkeet Railroads <®=55 — Fobeclosurb Sale — Di'ty to Opekate. 

A street railroad company, whose chai'ter autliorized it to construet a 
railway upon the streets of a municipality for its railway, under autliority 
mortgaged its property. ïhe company becanie insolvent, and, as the 
line could not be operated without a loss, the mortgage \\'as foreclosed 
and tlie pro])erty sold, vvith the right of the [lurchaser eithcr to operate 
the System or dismantle and re;nove the physical property. ïl» property 
was bcught in by the niortgagee and the sale confirmed. JJeld that, while 
the permanent property of a railroad coriioration may be charged, not 
ouly In the hands of the original coi-poration. but of purchasers as well, 
with the burden of the company's charter obligations, and cannot be re- 
lieved of such burden without the consent of the state, yet, as the charter 
of the street railway company did not of Its owii force re(iuire the com- 
pany to operate a systeui, and as the company was authorized to mort- 
gage its property, the property could be sold free from the burden of 
operating the system. 

3. Stbeet Railkoads iS=>55 — Fobeclosure — Extension. 

In such case, the fact that a landowner in the municipality entered into 
a contract wlth the street railway company for the extension of a car 
lîno over his property, and to efCectuate that ob.iect purchased darlng re- 
ceivership a reeeiver's certiflcate, did not preveut the sale of the com- 
pany's propert.y free from the burden of oi)erating a street railway Sys- 
tem, for, while the breach of the contract by the company rendeixHl it 
liable in damages, it ereated no right or easemont in th.e street railway 
company's property. 

In Equity. Bill by Albert W. Gilchrist against the Waycross Street 
& Suburban Railway Company and others. On application for tempo- 
rary injunction. Injunction denied. 

Oliver & Oliver, of Savannah, Ga., for plaintiff. 

Smith, Hammond & Smith, of Atlanta, Ga., and Park.s & Reed and 
J. L. Sweat, ail of Waycross, Ga., for défendants g;enerally. 

Smith, Hammond & Smith, of Atlanta, Ga., for défendant Southern 
Iron & Équipment Co. 

EVANS, District Judge. [1] The case is before nie on an appli- 
cation for a temporary injunction. The Waycross Street & Suburban 
Railway Company was chartered under the gênerai railroad law, but 
before it could construet a railroad in the streets of Waycross it had 
to receive municipal permission. The consent of the municipal au- 
tliorities was not a condition précèdent to the granting of the railroad 
company's charter, but was a condition précèdent to the exercise by 
the company of the charter power to construet a railway upon the 
streets of the city. Brown v. Atlanta Ry. Co., 113 Ga. 462, 39 S. 

ig=For other cases see same topic & KBY-NUMBER in ail Key-Nuœbored Digest'i & luiiexen 
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E. 71. The Company must secure its charter before it can apply to 
the miinicipality for consent to use the city's streets; hence the charter 
ex proprio vigore is not mandatory on the company to operate a street 
raiiroad in a particular city. 

[2] With regard to commercial railroads, it has bcen held that when 
once constructed under a lavvful charter, the permanent property of 
the corporation is chargcd, not only in the hands of the original cor- 
poration, but of purchasers as well, with the burden of the company's 
charter obligations, and cannot be relieved of such burden without the 
consent of the state. State v. Dodge City St. Ry. Co., S3 Kan. 377, 36 
Pac. 747, 42 Am. St. Rep. 295. 

As a coroUary of this proposition, it is said that the courts hâve no 
power to give such assent, as such action is distinctively nonjudicial in 
charactcr. We may concède ail this to be true, but it does not follow 
in every case that the court is lacking in jurisdiction to enforce its 
decree, because an incidental effect may be to put it out of the power 
of a street railway to operate its line in a particular city under a per- 
missive grant by virtue of a charter obtained under the gênerai state 
law. lowa V. O. C. Trust Co.. 215 Fed. 307, 131 C. C. A. 581, h. R. 
A. 1915A, 549; Old Colony Trust Co. v. Wickard Bros., 224 Fed. 913, 
139 C. C. A. 1 ; Maryland v. Philadelphia, B. & W. R. Co., 122 Md. 
438, 89 Atl. 726. 

The street railway company had the authority to mortgage ail of its 
property for corporate purposes. A decree of foreclosure by sale 
would amount to nothing, if the conditions were such that the raiiroad 
must be operated by the purchaser at foreclosure sale, where the raii- 
road could not be operated without loss. No purchaser would buy un- 
der compulsion of operating a street raiiroad at a loss, and unless the 
court, under such circumstances, could sell the physical property, with 
the right of removal, the mortgage lien, as well as the debt, would be 
destroyed. Such were the conditions in the présent case. The street 
railway company was insolvent ; it could not operate the road, so as 
to make it pay expenses, must less the annual interest on its debt. A 
receiver attempted to operate it, and in aid of that effort was author- 
ized to borrow money on certificates. He could not make the property 
pay operating expenses, and a decree was taken, foreclosing the mort- 
gage, and fixing the priorities of the liens against the company, and 
ordering the receiver to advertise for sealed bids. None were sub- 
mitted. Thereafter by supplemental decree the receiver was directed 
to sell the street railway property at public sale, with the right of the 
purchaser either to operate the system or dismantle and remove the 
physical property. The property was purchased by the mortgagee, 
who sold it to the Southern Iron & Equipment Company, and the sale 
was confirmed by the court. The purchaser paid the purchase price 
and was engaged in removing the property when this bill was filed. 
Under thèse circumstances a court of equity had jurisdiction of the 
subject-matter, and its decree is not void. To hold otherwise is to say 
that a mortgage creditor of an insolvent street railway company could 
never realize on bis security by a sale of it, if the circumstances are 
such that the raiiroad cannot be operated except at a loss and the pur- 
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chaser be compelled to operate the same. State of Kansas v. Dodge 
City, 53 Kan. 329, 36 Pac. 755, 24 h. R. A. 564. 

[3] The petitioner owns a large body of land in Waycross, bas 
erected thereon a number of houses, and is much interested in the 
opération of the street railway. He has a contract with the company 
for the extension of the street car line over his property, and pur- 
chased a receiver's certificate to efïectuate this object. I do not thinlc 
this circumstance should prevent the exécution of the foreclosure sale 
and the delivery of the property to the purchaser. The failure of the 
company to comply with its contract constitutes a breach, rendering it 
liable in damages. The contract is a personal engagement, and created 
no easement in the property. Express Co. v. Railroad Co., 99 U. S. 
191, 25 L. Ed. 319. I do not think the évidence sufficient to show 
that petitioner was deterred from objecting to the confirmation of the 
sale by his conversation with the attorney of the purchaser, who was 
also attorney of the mortgagee. 

After due considération, I do not think the plaintiff entitled to an 
injunction, and a temporary injunction is refused, and the restraining 
order heretofore granted is revoked. 



GORDON-S DRY GIN CO., Limited, v. EDDY & FISITER CO. 
(District Court, D. Rhode Island. Deceinber 29, 1917.) 

1. Tbade-Marks and Tbade-Names <3:=>92 — Biix — ExniBiTS. 

Though a biU chargiug unlawful Imitation of eoniplainnnt's trade- 
marks and labels and uul'air compétition was Indefinite, in tbat complain- 
ant's regiatered trade-mark was not descrlbed tbereln, but meiely ap- 
peared in exbibits attacbed to the bill, yet where défendant'» answer spe- 
clfically denled tliat its trade-marks were an imitation of tbe labels and 
trade-marlvs of coinplalnant, and the case was tried upon évidence as to 
the registered trade-mark of complalnant as well as upon évidence of a 
gênerai imitation of labels, the case at final hearing may be cousidered 
as presenting questions both of infringemeut of trade-marks and of un- 
falr compétition. 

2. Thade-Marks and Teade-Names <@=>58 — Unfaib Compétition— Wuat 

cosstituths. 

Where complalnant's registered trade-mark Included a boar's head, and 
complainant's gins had long been before the public, the adoption by dé- 
fendant of a label also bearing a boar's head aniounts to unfair compéti- 
tion, even though tbere was considérable différence in the drawings, for a 
trade-mark is a sign which may become known to the public by name as 
well as 'by slght, and as complainant's gins might be associated with the 
représentation of a boar's head, the adoption by défendant of a similar 
device was unfair. 

3. Tbade-Ma};ics and Tbade-Names i©=955 — Unfaib Compétition— Inten- 

TIONAL Wkonq. 

Where, after notice that Its label confllcted with the registered trade- 
mark of complalnant, défendant refused to remove the misleading device, 
défendant Is guilty of an Intentional wrong, even though in the first in- 
stance there was no Intention on its part to palm oEf its goods as those 
of plaintiff. 

^ssFoi otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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In Equity. Bill by the Gordon's Dry Gin Company, Limited, agaînst 
the Eddy & Fisher Company. Decree for complainant. 

Barney, Lee & McCanna, of Providence, R. I., for plaintilï. 
Tillinghast & Lynch, of Providence, R. I., for défendant. 

BROWN, District Jiidge. The bill charges unlawful imitation of 
plaintiff's trade-marks and labels and unfair compétition. 

Upon a comparison of the respective labels of plaintiff and défendant 
there appears a gênerai resemblance, which, on a casual observation, 
might lead to a confusion of goods. This gênerai resemblance is not 
destroyed by the points of différence upon which the défendant insists. 

At the hearing the plaintiff introduced in évidence, virithout objec- 
tion from the défendant certificate of registration No. 21,734 of trade- 
mark for spirituous liquors and cordials, consisting of the représenta- 
tion of "a boar's head resting on a roll," and also certificate of regis- 
tration No. 68,640 of trade-mark for gin, showing in the drawing a 
complète label having a similar boar's head as a central f eature. 

[1] While the bill is somewhat indefinite, in that the "boar's head" 
as a registered trade-mark is not therein described, but merely appears 
in exhibits attached to the bill, yet as the defendant's answer specifical- 
ly dénies that its labels and trade-marks are in imitation of the labels 
and trade-marks of the plaintiff, and as the case was tried upon évi- 
dence as to the registered trade-mark of a "boar's head," as well as 
upon évidence of a gênerai imitation of labels including with a boar's 
head other features, the case made at final hearing properly may be 
considered as presenting questions both of inf ringement of trade-mark 
and of unfair compétition. 

[2] The défendant uses upon its labels the représentation of a 
boar's head. Upon comparison there is considérable différence in the 
■dravvings, and it is probable that one familiar with the plaintiff's draw- 
ing would at once perceive the différence. This, however, is not a 
sufficient justification for the use of a boar's head by the défendant. 
The defendant's trade-mark answers the gênerai description of plain- 
tiff's in that it is a boar's head. 

A trade-mark is a sign which may become known to the public by 
name as well as by sight. Thus "The Bull Dog Bottling," with a bull- 
■dog's head, became known as "Dog's Head" béer ; and its proprietors 
were granted an injunction against the use of a "rough terrier's head." 
Read v. Richardson, 45 Law T. (N. S.) 54. 

The actual physical resemblance of the two marks is not the sole 
question for the court ; for if the plaintiff's goods hâve, from his trade- 
mark, become known in the market by a particular name, tlie adoption 
by the défendant of a mark or name which will cause his goods to bear 
the same name in the market is as much a violation of the plaintiff's 
rights as an actual copy of his mark. Seixo v. Provezende, L. R. 1 Ch. 
192 ; De Voe Snuff Co. v. Wolff, 206 Fed. 720, 124 C. C. A. 302. 

Though the plaintiff offered no évidence to show that its gin was call- 
ed by the name "Boar's Head," and no évidence of actual déception of 
customers, it offered évidence that the gin had been sold in lai^ge quan- 
tities for many years (since 1769) associated with the représentation 
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of a boar's head, and had been extensively advertised at a large ex- 
pense. 

Where a trade-mark consists of printed words, it may be infringed 
by the same words in différent form, type, or writing; and it would 
seem also to follow that the oral use of the same words as descriptive 
of goods other than those of the proprietor of the original trade-mark 
might constitute inf ringement. The written word and the spoken word 
hâve the same meaning, and as goods are bought and sold by oral as 
well as by written description, pictorial trade-marks which are sufficient- 
ly alike to hâve the same name are likely to lead to confusion in oral 
description of goods. Thus one who tries and Hkes béer with a bulldog 
trade-mark may remember it as "Dog's Head," and extol its qualifies 
under that name to one who calls for "Dog's Head" and is satisfied 
when given a bottle with a dog's head, though it be a rough terrier's 
head. See Read v. Richardson, 45 Law T. (N. S.) 54. 

[3] Upon comparison of the labels considered as a whole I am of 
the opinion that the plaintifï has established such imitation as might 
prove deceptive. I am not satisfied, however, that the défendant is 
guilty of a fraudulent intention of palming his goods ofï as the goods 
of the plaintiff, or that actual déception has resulted. The correspond- 
ence shovirs that the défendant, after notice, though denying imitation, 
was willing to concède the plaintiff's view and to eliminate the boar's 
head. He afterwards concluded to stand upon his rights. As was said 
in Straus v. Notaseme Co., 240 U. S. 179, 182, 36 Sup. Ct. 288, 289 (60 
L. Ed. 590): 

"Wlien they stood upon tlieir rights of course tliey made themselves re- 
sponsible for the continued use of a hibel that mij,'ht be held likely to de- 
eeive. and if it should be held manifestly to hâve that tendency, they would 
fce chargeable for what In * • * law was an intentional wTong, or a 
frand. alfhough the case is actually devoid of any indication of an actual In- 
tent to decelve, or to steal the réputation of the plaiutifPs goods." 

While I am not satisfied that the plaintilï has made out a case en- 
titling it to an account of profits (see Straus v. Notaseme Co., 240 U. 
S. 179, 183, 36 Sup. Ct. 288, 60 L. Ed. 590), that question may be fur- 
ther heard upon the settlement of a decree. 

I am of the opinion that the plaintifif is entitled to an injunction re- 
straining the defendant's use of a boar's head as a trade-mark for gin, 
and also the use of its présent labels. 

A draft decree may be presented accordingly 



GOTTÉSMAN et ni. v. CANADA ATLANTIC & PLANT S. S. CO., Limited. 

(District Court, E. D. New York, Deeeniber 18, 1917.) 

Admibalty <S=347 — Fokeign Attachment— Issuanck. 

Suprême Court Uules in Adiiiiralty, ruie 7 (29 Sup. Ct. xxxlx), déclares 
tliat in suits in porsonam no warrant of arre.st, either of the person or 
pi'operty of tlie défendant, shiiU issue for a suni exceodlng $500, unless 
by spécial order of the court upon affidavit. Although the judge made 
no indorsenient upon the papers directing the clerli to Issue process with 

^;::=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



GOTTESMAN V. CANADA ATLANTIC & PLANT S. S. CO. 957 

writ of foreign attachment, tlio clerk onterod the ovûev in tlie usual form as 
îf directidn liad been given. The conit was ai'tually in session at lîie tinie 
the spécial order was entered u])on tlio niiimtcs, inirt the clerk was follow- 
ing the usual practice of the court as to jurisilictional tacts uiiou which a 
judge wouhl hare dirocted the eutry of th(> ordi-r, had it heeu brought to 
iiis Personal attention, llcld, the oixler will not be vacatod on the ground 
that there was no com])liance with the l'ule. the court having jiower to 
sanction the action of the clerk, as well aftcr as before the issuance of 
process; it appearing that an order was niade by tlie court directing that 
process be Issued to the marshal. 

In Admiralty. Libel by Mandel Gottesman and David S. Gottes- 
man, doing business under the firm name and style of M. Gottesman & 
Son, against the Canada Atlantic & Plant Steamship Company, Lim- 
ited, in which a foreign attachment was issued. On application to va- 
cate the writ of foreign attachment. Application denied. 

Kirlin, Woolsey & Hickox, of New York City, for libelants. 
liullowa & EuUowa, of New York City, for respondent. 

CHATFIELD, District Judge. Application is made to vacate a writ 
of foreign attachment, upon the ground that the libelants did not 
comply with rule 7 of the United States Suprême Court Rules in Ad- 
miralty (29 Sup. Ct. xxxix), and procure a spécial order of court for 
the issuance of the attachment. 

It appears that an order was made by the court directing that pro- 
cess be issued to the marshal. Ordlnarily, as set forth in Benedict's 
Admiralty, § 343, the judge, in order to pass upon the "affidavit or 
other proof showing the propriet_v thereof," makes an indorsement 
upon the papers : "Let process with writ of foreign attachment is- 
sue." In the présent case this indorsement was not placed upon the 
papers, and it is admitted for the purposes of the motion that no judge 
gave any spécial direction to the clerk for the making of the order, but 
that this was made in the usual form by the clerk, as if such direction 
had been given. It was admittedly too late to issue a new process 
when the matter was called to the attention of the court, inasmuch as 
by that time the respondent had appeared by attorney and could there- 
fore be found in the district. Birdsall v. Germain Ce. (D. C.) 227 Fed. 
953. 

When the point was called to the court's attention, an order was 
m.ade by the District Judge dcnying an oral application to vacate the 
attachment. This court held that a spécial order had been made, and 
that the court could sanction the action of the clerk after as well as 
before the issuance of process, since the facts made it appear that the 
court was actually in session at the time the s])ecial order was entered 
upon the minutes, and that the clerk was following the usual practice 
of the court as to the jurisdictional facts upon which a judge would 
hâve directed the entry of the order, if it had been brought to bis Per- 
sonal attention. liryan v. Ker, 222 U. S. 107, 32 Sup. Ct. 26, 56 L,. 
Ed. 114. 

The case is not like Brown v. Pond (D. C.) 5 Fed. 31, and U. S. 
V. Rose (D. C.) 14 Fed. 681, where a statutory requirement was absent, 
nor like The Berkeley (D. C.) 58 F'ed. 920, in which the court was not 
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in session when the clerk assumed to enter an order which, under the 
rule, could be made only by the judge in person. 

But the court went further, and directed the libelant to give a fur- 
ther bond for costs (which has been donc), and provided that the re- 
spondent might at any time renew the claim of jurisdictional defect, a 
right which could not be taken away, but which the court attempted, 
hy that method, to show had not in any way been waived. 

The présent motion was made under that permission, and has been 
coupled with a question as to the merits of the cause of action, which 
will be saved for the trial of the cause. 

The renewal of the original motion will be disposed of as before, 
and hence must be denied. 



UNITED STATES v. DOEEMUS. 
(District Court, W. D. Texas, San Antonio Division. January 2, 1918.) 

No. 2254. 

1. CONSTITUTIONAI, LAW <S=>27 — RESERVE POWEBS OF STATE. 

Under Const. Amend. 10, declaring tliat powers not delegated to the 
United States by Constitution, nor proliibited by it to the states, are re- 
served. to the states respectively, or to the people, tlie states hâve power 
to regulate matters of internai police withln their limits not only as to 
the health, morals, and safety of the public, but also to whatever pro- 
niotes the public peace, comfort, and convenlence. 

2. Indictment and Infoemation <S=3l40(].), 150 — Sufficienct op Indictment 

■ — Demukker. 

On demurrer or motion to quash, the allégations of an indictment are 
to be assumed true. 

3. CoNSTiTUTioNAi, Law ©=327 — PoisoNS (®=52 — Offenses — Statutes — Va- 

LIDITT. 

Harrison Anti-Narcotic Act Dec. 17, 1914, c. 1, 38 Stat. 785 (Comp. St. 
1916, §§ 6287g-6287q), providing for registration of, with collectors of 
internai revenue, and imposing a spécial tax upon, ail persons who pro- 
duce, Import, manufacture, compound, deal in, sell, distribute, or give 
away opium or cocoa leaves, provides in section 2 (section 62S7h) that it 
shalî he uulawful for any person to sell, barter, exchange, or give away 
such drugs except in pursuance of a writton order of the person to 
whom such article is sold, on a form issued in blank for that purpose by 
the commissloner of internai revenue, and that every person who shall 
accept any such order shall préserve the same for a period of two years 
in such a way as to be readily accessible to inspection by any officer, 
agent, or employé of the Treasury Department, but that nothing con- 
tained in the section shall apply to the dispenslng or distribution ol 
such drugs to a patient by a physlcian, dentist, or veterinary surgeon, 
provided that such physician, etc., shall keep a record of ail drugs dis- 
pensed or distributed, showing the amounts dlspensed or dlstributed, etc., 
or to the sale, dispensing, or distribution of any such drugs on a pre- 
scription issued by the physician, provided that such prescription shall 
be dated as of the date on which signed, and shall be slgned by the phy- 
sician, etc., and preserved by the dealer. An indictment in the words of 
the statute alleged that défendant, a Texas physician, who had duly 
reglstered and paid the spécial tax of one dollar, dld unlawfuUy and 
knowingly sell and give away a quantity of heroln tablets, a derlvatioû 
of opium, which sale was not made in pursuance of a written order on 

©=5Pof other cases see aame topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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a form issued In blank by the commissioner of internai revenue. A sec- 
ond count of the indictment, wlvieli was identical wlth the first, except 
that it charged that défendant did unlawfuiry, knowingly, and wlUfuUy 
sell, dispense, and dlstribute heroin tablets not in the regular course of 
his professional practice, and not in tlie treatment of any discase, but 
to one then addlcted to the drug habit. The two counts in the indictment 
do not State offenses against the laws of the United States. The acts 
charged to hâve been omitted and committed are violations of police 
régulations incidental to the taxing purpose of tlie act, and which do 
not tend to render effectuai its prime object, revenue. To that extent the 
act is in violation of article 10 of the Amendments to the Constitution 
of the United States. 
4. Poisons <S=32 — Pénal Statdte — Construction. 

The rule of strict construction applies to the eriminal provisions Of 
the Harrison Anti-Xarcotic Act. 

Charles T. Doremus was charged with nnlawfully dealing in nar- 
cotics in violation of Act Dec. 17, 1914. Hearing on demurrer to in- 
dictment in style motion to quash. Demurrer or motion to quash sus- 
tained, and indictment dismissed. 

Hugh R. Robertson, Asst. U. S. Dist. Atty., of San Antonio, Tex. 
Haltom & Haltom, of San Antonio, Tex., for défendant. 

WEST, District Judge. Omitting formai parts, the first and second 
counts of the indictment are substantially as f ollows : 

First Count: "Tliat heretofore, to wit, on or about the llth day of March, 
A. D. 1915, at the city of San Antonio, Western District of Texas, and the 
San Antonio division tliereof, one C. T. Doremus, a physician, who had duly 
registered, and who had paid the spécial tax as roqulred by the act of Con- 
gress approved Deceinber 17, 1914, entitled 'An act to provide for the registra- 
tion of, with the collectors of internai revenue, and to Impose a spécial tax 
upon ail persons who produce, import, manufacture, compound, deal in, dis- 
pense, sell, distribute, or give away opium or cocoa leaves, thelr salts, deriva- 
tives or préparations, and for other purposes,' did unlawfully, fraudulently, 
and l^nowlngly sell and give away and distribute to one Alexander Ameris, 
alias Alexander Myers, a certain quantity of heroin, to wit, flve hundred 
(500) one-sixth grain tablets of heroin, a derivatlve of opium, which said 
sale wa.s not raade in pursuance of a writtcn order of the said Alexander 
Ameris, alias Alexander Myers, to the said C. T. Doremus on a form, issued 
in blank for that purpose by the commissioner of internai revenue of the 
United States, as required by the act of Congress of Deeember 17, 1914, afore- 
said." 

Second Count: This count Is identical with the first count, except that 
the offense charged is that défendant "did unlawfully, knowingly, and will- 
fuUy sell, dispense, and distribute to one Alexander Ameris, alias Alexander 
Myers, flve hundred (500) one-sixth grain tablets of heroin, a derivative of 
opium, not in the regular course of the professional practice of the said C. 
T. Doremus, and not for the treatment of any disease from; which the said 
Alexander Ameris, alias Alexander Myers, was then and there suffering, but, 
as was then and there well known to tlie said Doremus, the said Alexander 
Ameris, alias Alexander Myers, was then and there a person addicted to the 
use of the dmg aforesaid as a habit, bcing a person popularly known as a 
'dope fiend,' and the said C. T. Doremus did sell, disiDense, and distribute the 
drug aforesaid for the purpose of gratifyiug his appetite for said drug as a 
habituai user of the same." 

Thèse counts are followed by eight others, identical with the first 
and second counts, except as to dates, names of parties to whom the 

©33F0Î other cases see same toplc & KBY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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drug was dispensed, différent quantities, etc. ; it being necessary, in 
passing upon the motion, to consider only the first and second counts. 
The first count charges a violation of the first sentence of section 2 
of the act, in a sale by défendant of the prohibited drug as having been 
made without a writtcn order from the purchaser to défendant seller. 
The second count charges a violation of paragraph (a) of the same 
section, in the sale, dispensing, and distribution by the défendant of 
the prohibited drug, "not in the regular course of his professional prac- 
tice." Section 2 and paragraphs (a) and (b) are as follows: 

"It shall be unlawful for any jierson to sell, barter, e.\.'liange, or give away 
any of tlie afore.said drugs exceLit in pursuaiice ot a written order of tlie 
person to whom snch article is sold, bartered, c vclianged, or given, on a 
forni to be Issued in blauk for that purpose l>y the eoninilssioner of internai 
revenue. Kvery person wlio sball accept any snch order, and in pursuaiioe 
thereof sliall sell, barter, excliange, or give away any of tlie aforesaid drugs, 
sliall préserve sucli order for a period of two years in sucli a way as to be 
readily accessible to in.spection by any otlicer, agent, or employé of tlie 
Trcasury Department duly authorized for that purpose, and the stato, terri- 
torial, district, municipal, and iiisnlar officiais nauied in set^tion five of this 
act. Every person who sliafl give an order as lierciu provided to any other 
person for any of the aforesaid drugs sliall, at or before the tinie of giving 
sucli order, make or cause to be niade a dunlicate thereof on a forin to be 
Issued in blanli for that purpose by tbe commissioner of internai revenue, and 
in case of tlie acceptance of sucli order, shali préserve such ttuplicate for said 
period of two years, in sueli a way as to be readily acce.ssible to inspection 
by the ofticers, agents, employés, and officiais hereinbefore mentioued. Noth- 
ing contained in tliis section shall apply — 

"(a) ïo the dispensing or distribution of any of the aforesaid drugs to a 
patient by a pliyslcian, deutist, or veterinary surgeon registered uiider tliis 
act in the course of his professional practice only: l'rovided, that such phy- 
sician, dentist, or veterinary surgeon shall keop a record of ail sucli drugs 
dispensed or distributecl sliowing the ainount dispensed "or distributed, the 
date, aud the name and address of tlie patient to wliom sucli drugs are dis- 
pensed or distributed, except such as may be dispensed or distributed to a 
patient upon wlioin such pliysician, dcnti.st or veterinary surgeon sliall por- 
sonally attend ; and siich record shall lie kept for a period of two year.s from 
tlie date of dispensing or distributiug such drugs, subject to Inspection, as 
provided iii tliis act. 

"(Il) To the sale, dispensing or distribution of any of the aforesaid drugs liy 
a dealer to a consumer under and in pursuance of a written prescription 
i.ssned by a pliysician, dentist, or veterinary- surgeon reglstered under this 
act: Provided, however, tliat such prescription slmll be dated as of the 
day ou whieh sigiied and shall be signed by the pliysician, dentist, or veteri- 
1 •ry surgeon who sliall liave issued the same: And provided further, that 
such dealer ahall préserve such iirescriiition for a period of two years from 
tlie day on whieh such prescription is filled iu such a way as to be readily ac- 
cessible to inspection by the otHcers, agents, employés, and officiais liereinbe- 
fore inentioned." Oomp. St. 1910, § 02S71i. 

The first paragraph of the motion to quash, or demurrer, is as fol- 
lows : 

"Ttie pretended law upon whicli this indlctnieu-t is based is void because tlie 
Oongress of the United States had not, and lias not, tlie power to pas.s the 
act of Dceemher 17, 1014, excei)t sucli portions thereof as provide for flxiiig 
and collecting a tax, and except such portions as forbid Interstate shipuionts 
of the drugs inentioned in tlie said act; and the overt acts cliarged ag;iiiist 
tlie défendant, if true, woidd not, and did not, in any w'ay defoat, preveiit, 
liinder or delay the collection of the .spécial tax re(pnred to be ijaid. 
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"(a) Becanse. when a porsnn bas paid the tax and resisterpd as required by 
law, iiis rislit to dispose of the eimmeratod drugs caniiot be prohibited by the 
Congress. uiiless such disposition niay or does or tends to prevent, hinder, or 
dela.v the collection of the revenue. 

■'(b) Becaiise said act of Conçress, except so far as It provides for the pay- 
ment of a spécial tax, and the résister of the liâmes of the parties paying 
the tax, and except so far as it rosnlates interstate commerce in the named 
drugs, is purely a police measure, iipoii which the Congress Is wlthout powef 
to act." 

Only those grounds mentioned in the first paragraph vvill be consid- 
érée!. 

The motion avers that the act is a revenue or taxing measure ; that 
the act of omission charged as an offense in the first count, and the act 
committed, charged as an offense in the second count, if true, are 
merely violations of local police régulations, which the Congress has 
no power to establish — the act to that extent being an invasion of the 
reserved power of local régulation inhérent in the state governments, 
and in violation of the Constitution of the United States. 

[1] Amendment to the Constitution, art. 10, provides; 

"The powers net delegated to the TJnited States by the Constitution, nor pro- 
hibited by It to the states, are reserved to the states respectively, or tirj 
the people." 

In construing this article, the Suprême Court of the United States 
in many cases has held that "the power of the states to regulate matters 
of internai police within their limits applies not only to the health, 
morals, and safety of the public, but also to whatever promotes the 
public peace, comfort, and convenience." Boston Railroad Co. v. 
Massachusetts, 97 U. S. 25, 24 L. Ed. 989. See, also, many authori- 
ties to the same effect cited in paragraph 10, Notes of Décisions, U. S. 
Compiled Statutes, Annotated, 1916, vol. 11, p. 14419. This reserved 
police power retained in the states has référence to the practice of 
medicine, etc. See Meft'ert v. Packer et al., 195 U. S. 625, 25 Sup. Ct. 
790, 49 L. Ed. 350. 

The government's counsel déclares that the décision of the United 
States Circuit Court of Appeals for the Fifth Circuit in the case of 
Thurston v. United States, 241 Fed. 335, 154 C. C. A. 215, is conclu- 
sive. The first and second counts of this indictment are identical in 
substance with the first count of the indictment in that case, there held 
to be sufficient. The indictment in the Thurston Case charges a con- 
spiracy to commit the same alleged offenses as are sought to be charged 
in the first and second counts hère. An examination of that case dis- 
closes that the constitutional question involved there related to the 
right of search and seiznre, and not to the reserved power of domestic 
régulation — the question hère. The remaining question considered by 
the court in the Thurston Case, vvas whether an offense against the 
law was charged in the indictment. Upon that point the court merely 
remarked that the count fully informée! the défendants of the charges 
they were brought to answer, and fully showed that it was sufficient 
to put the défendants on trial on the charge of conspiracy to violate 
the Harrison Xarcotic Law. Whether or not the offenses there charg- 
ed invaded the province of the state's reserved police power was not 
246 F.— 61 
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consklered. The court, therefore, does not hold that the act is not an 
attempted exercise of the police power, as contended by the govern- 
ment. 

In the case of United States v. Jin Fiiey Moy, 241 U. S. 394, 36 Sup. 
Ct. 658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854, the act is referred to 
by counsel for the government in that case as one to which Congress 
gave the appearance of a taxing measure in order that it might hâve a 
coating of constitutionality, but that in reahty it was a poHce measure 
that strained ail the powers of the Législature ; to which référence Mr. 
Justice Holmes adverted, stating : 

"It may be assumed that the statute has a moral end as well as a revenue 
end in view, but we are of opinion that the district court, in treating those 
ends as to he reached «nly through a revenue measure and within the liraits 
of a revenue measure, was right." 

See, also, Lowe v. Farbwerke-Hoechst Co., 240 Fed. 671, 153 C. C. 
A. 469. 

The act of August 2, 1886, c. 840, 24 Stat. 209, known as the "Oleo- 
margarine Act," though a taxing and revenue act, and as such held 
constitutional (In re Kollock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 
813), had for its moral end the idea of protecting the public against 
sales of oleomargarine by unscrupulous dealers as butter. In that case 
Chief Justice Fuller expressed himself as f ollows : 

"The act before us is on its face an act for levying taxes, and, although it 
may operate in so dolug to prevent déception in the sale of oleomargarine 
as and for butter, its prlmary objeet must be assumed to be the raising of 
revenue. * * ♦ T^e oleomargarine législation does not diiïer in character 
from this [laws relating to distilled spirits and tobacco], and the objeet Is 
the same in both, namely, to secure revenue by internai taxation, and to pre- 
vent fraud in the collection of s\ich revenue. Protection to purchasers in 
respect of getting the real, and not a spurious, article cannot be held to be 
the primary objeet in eitber instance, and the identification of dealer, sub- 
stance, quantity, etc., by marking and branding, must be regarded as means 
to effectuate the objects of the act in respect of revenue." 

In Dougherty v. United States, 108 Fed. 56, 47 C. C. A. 195, where 
the Oleomargarine Act, § 6 (Comp. St. 1916, § 6218), was attacked as 
being a police régulation and as such in violation of the Constitution, 
District Judge Bradford, referring to the Kollock Case and confirming 
same, said : 

"The marking, stamping and branding, required by the régulations, must, 
therefore, be regarded as 'means to efCect the objeet of the act In respect of 
revenue.*" 

In testing the constitutional question raised by the motion, the con- 
troUing factor, as declared by Justice Fuller, is whether or not the acts 
charged as offenses in the two counts are to be regarded as "means to 
efïect the objects of the act in respect of its revenue." 

Opium is said to be an outlaw drug. One of the purposes of the act 
is to prohibit its importation. United States v. Brown (D. C.) 224 
Fed. 137. The act likewise prohibits its Interstate transportation ex- 
cept Under stringent régulations. Opium and its derivatives, in sur- 
gery and in medicine, hâve proven invaluable for the alleviation of 
pain, and are used to a greater extent, perhaps, than any other known 
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drug possessing similar narcotic properties. The necessity for its im- 
portation and tlie safeguarding its use and abuse is evidenced by a 
casual incursion into its history and uses. Act Feb. 9, 1909, c. 100, 
35 Stat. 614, as amended by the présent act of January 17, 1914, c. 9, 
38 Stat. 275 (Comp. St. 1916, §,§ 880C^8801f), indicates the settled pol- 
icy of our government to rigidly restrict the importation of opium into 
this country and to strictiy guard its use and abuse. This brings home 
the truth of the statement that the act in question has a moral end as 
well as a revenue end. The responsibility is with the courts to see that 
those ends are reached through a revenue measure and within the lim- 
its of a revenue measure. 

[2-4] Do the two counts of the indictment state offenses against 
the laws of the United States ? Applying the test prescribed by Justice 
Fuller, is the sale by the défendant to Alexander Ameris of the inhibit- 
ed drug, in the first count, "not in pursuance of the v^rritten order" re- 
quired by the statute, to be regarded as a means to effect the object of 
the act in respect of its revenue? And in the second count, Is the sale 
by the défendant to Alexander Ameris of the inhibited drug, "not in 
the regular course of his professional practice as a physician and not 
for the treatment of any disease from which a patient was then suffer- 
ing, the said Ameris being a person addicted to the use of the inhibited 
drug, thèse facts being well knovvn to the défendant," to be regarded as 
a means to effect the object of the act in respect of its revenue? 

In testing the sufficiency of the demurrer, the allégations of the first 
and second counts are assumed to be true. 

The main purpose of the act is to provide for a tax and enforce its 
collection for the legitimate sale or disposai of opium and its deriva- 
tives. Consequently any régulation of law or provision that aids in the 
enforcement of the collection of this tax is within the rights of Con- 
gress. In re Kollock, supra. The two counts show that the défend- 
ant was a physician who had duly registered and paid the spécial tax. 
It is not made to appear in what particular the requirement that a writ- 
ten order must be given by the purchaser to the seller renders effec- 
tive the enforcement or collection of the tax, especially in this instance, 
where the tax is shown to bave been paid by a person duly registered. 
It is clear, looking tothe provision of the statute as to this requirement, 
that it has an important bearing, as a police measure, in safeguarding 
the dispensing and distribution of the drug so that it may be liniited 
in its use to persons actually in need of same as a medicine. A con- 
sidération of the whole act, and of the many régulations of the Treas- 
ury Department governing the sale and control of the drug, leads to 
the conclusion that greater efforts are made in the measure to protect 
against misuse of the drug than to its enforcement as a revenue act. 

This reasoning applies more forcibly to the second count. There the 
régulations requiring the drug to be dispensed by a physician only in 
the course of professional practice, after having duly registered and 
paid the tax, can only be a police measure looking primarily to the 
protection of the public against the aj)use of this drug, not remotely 
serving as an aid or ineans to effect the object of the act in respect of 
its revenue. 
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The offenses charges in the first and second counts of this indict- 
ment are stated in the very words of the statute, and as such prescribe 
régulations governing the sale, dispensing, and distribution of opiuiù 
and its derivatives. Are those régulations to be considered as inci- 
dental or as means to enforce the collection of the revenue? 

Nine years before the passage of this act the state of Texas, in the 
exercise of its reserved povver of domestic régulation, passed certain 
laws, pénal in character, which restricted and limited the sale and dis- 
position of opium and its derivatives. Laws of Texas, Acts 1905, pp. 
45-46, R. Cr. S. 1911, Pénal Code, tit. 12, c. 5, arts._747, 748, 749. The 
provisions of this regulatory act are in many particulars substantially 
the same as in this revenue bearing and taxation act. For instance ; 
The state statutes require that the inhibited drugs may only be obtain- 
ed (1) upon the original written order or prescription of a lawfully au- 
thorized practitioner of medicine, * * * containing the date and 
name of the person for whom prescribed; (2) the original order must 
be permanently retained by the person, firm, or corporation authorized 
to sell or dispense the drug; (3) it is made unlawful for any practi- 
tioner of medicine to prescribe the drug for the use of an habituai 
user. 

The enactment of local police laws, regulating and restricting the use 
of opium and its derivatives, and their similarity with the provisions 
of the act of Congress, are conclusive of the state's purpose to exercise 
its pO'Wer to regulate, and persuasive that the inclusion of the same pro- 
visions in a taxing measure by Congress was to further the same moral 
ends that prompted the state in enacting them. 

The national act provides for an annual tax of one dollar for each 
registered "dealer," and then so restricts and narrows the uses of the 
drug that no vital or important excess of revenue could reasonably be 
expected. The tax is nominal, yet the penalty for violating any pro- 
vision of the act is so disproportionate to the gravamen of the offense 
(U. S. v. Woods [D. C] 224 Fed. 279) as to be further convincing 
that Congress was more concerned with the moral ends to be subserv- 
ed than with the revenue to be derived. 

The Suprême Court of the United States, in Mugler v. Kansas, 123 
U. S. 623-661, 8 Sup. Ct. 273, 297 (31 L. Ed. 205), referring to the so- 
called prohibition statute of Kansas, attacked in that case as unconsti- 
tutional as being in effect a confiscation of prqperty under the pretense 
of protecting the public morals, health, and safety, says : 

"If, therefore, a .statute pnrportiiig to hâve been eiuiftod to protect the 
publie health, the publie morals. or tlie public safet.v, has no real or sub.stau- 
tial relation to tlio.'ie objeets, or i.s a palpable invasion of rijïhts secured by 
the fundaniental law, it is the dut}' of the courts to so adjudge, and thereby 
give efCect to the Constitution. " 

Applying this rule of construction, it would seem to be the court's 
duty to see that the real purpose of the act as a revenue measure 
should be carried into eiïect, but that those provisions of the act regu- 
lating and restricting traffic in^ the outlaw drug should be confined to 
their incidental functions, "as means to effect the object of the act in 
respect of its revenue," and to that extent strictly construed. 
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It cloes not appcar (1) that the sale of the drng by tbe défendant to 
a person not made in pursuance of that person's written order, as re- 
quired by the statute, as cliargcd in the first count ; and (2) that the 
sa!e by défendant "not in the rcgular course of professional practice," 
being to a "dope fiend," the fact being well known to défendant, etc., 
as charged in the second count — tend to render effectuai the collection 
of the revenue tax imposed by the act. On the coritrary, the same sub- 
stantial and similar provisions are embodied in the pénal statutes of 
the State of Texas, which, in their enactment, exercised tliose sovereign 
police powers of domestic régulation conceded as its right. To extend 
the incidental moral objects of the taxing measure by a libéral con- 
struction would be to unf airly and without certain right encroach upon 
the state's sovereign powers. This should nof be perrnitted, especial- 
ly where doubt exists (as in this case) as to whether the questioned 
provisions of the law were means which reasonably tend to render ef- 
fectuai the enforcement of the law by the payment of the tax imposed. 
The rule of strict construction applics to criminal statutes sucli as this. 

It is accordingly held that the indictment does not state an offense 
against the laws of the United States, in that the acts of the défendant 
charged in the words of the statute to bave been omitted and commit- 
ted therein are violations of police régulations incidental to the taxing 
purpose of the act. but which do not tend to render effectuai its prime 
object, revenue. To that extent the act is in violation of article 10 of 
the amendmcnts to the Constitution of the United States. 

The defendant's demurrer or motion to quash the indictment is sus- 
tained, and an order dismissing the indictment will be entered in due 
course. 

In reaching the foregoing conclusions the questions involved bave 
been given careful thought, and, in addition to the authorities cited, 
the following cases bave been considered : Austin v. Tennessee, 179 
U. S. 343. 21 Sup. Ct. 132, 45 T. Ed. 224: May v. New Orléans, 178 
U. S. 496, 20 Sup. Ct. 976, 44 L. Ed. 116.S: U. S. v. Woods (D. C.) 
224 Fed. 278; U. S. v. Wilson (D. C.) 22.Î Eed. 82; United States v. 
Jin Fuey Moy (D. C.) 225 Fed. 1003 ; Tucker v. Williamson (D. C.) 
229 Fed. 201 ; United States v. Charter (D. C.) 227 Fed. 331 ; United 
States v. Curtis (D. C.) 229 Fed. 288 ; United States v. Friedman (D. 
C.) 224 Fed. 276. 
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THE BELGIER. 

District Court, S. D. New York. July 13, 1917, 

No. 313, 

1. Seamen <S=>21 — Seamen's Act— Wages. 

Seamen signed in France for two years' service on a British stearnshlp, 
at that time receiving an advance of oue-half o£ a month's wages, which 
was légal under the British law. When tlie vessel arrived in New York, 
the seamen, who were afrald of submarines, demanded their fuU wages, 
which was refused by the master. Tfiough the master refused them 
shore leave, they went ashore, and, havlng received légal advice, demand- 
ed one-half of their wages, wliich demand the master also refused. 
Thereupon the seamen llbeled the vessel, claiining full wages under the 
Seamen's Act (Act March 4, 1915, c. 153, 38 Stat. 1165j. lieid that, though 
the Seamen's Act has abolished remédies for recapturing deserters and 
allows a seaman to recover full wages when his demand for one-half 
wages is not met, it does not entitle deserters to recover wages, where 
their demanda were not in good faith and they intended to abandon 
their contraet. 

2. Seamen <©='23 — Advances— Payments. 

While the Seamen's Act forbids advances, and provides that they shall 
not constitute payments on aceount, and déclares that the section shall 
apply as well to forelgn vessels while in the waters of the United States 
as to vessels of the United States, the advance by the master of the Brit- 
ish vessel of one-half of the wages to the f orelgn seamen upon the sign- 
ing of articles in a foreign port is binding, and must be credited to pay- 
ments, sueh advance being légal under the British law, for it cannot be 
contemplated that the Seamen's Act was intended to apply to advances 
made upon foreign vessels outside of the United States, but only to ad- 
vances made while such vessels were in the waters of the United States. 

3. Seamen <S=23 — Advances— Congress. 

Congress has power to probibit advances from wages to seamen while 
a foreign vessel is within an American port. 

In Admiralty. Libel by Johanners H. Van Boyen and others against 
the steamship Belgier, her tackle, apparel, etc., claimed by A. W. 
Duckett & Co. Libel dismissed. 

Silas B. Axtell, of New York City, for libelants. 

Kirlin, Woolsey & Hickox, of New York City, for claimant, 

AUGUSTUS N. HAND, District Judge. The Hbelants, Van Boyen 
and De Pauw signed on the lOth of January, 1916, and Anderson and 
Amundson on the 12th of January, 1916, as part of crew of the British 
ship Belgier. The articles were signed at Havre, France, for a service 
of two years. Each seaman received at the time an advance of one- 
half a month's wages, which was légal under the British law. They al- 
lège that they demanded one-half their wages when the ship was in Nevi^ 
York, that this demand was refused, and they claim their full wages 
and the reasonable value of their clothing on board ship, without any 

«gssKor other cases see same toplc & KEY-NUMBBR. in ail Key-Numbered Digests & Indexes 
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déduction for the advance of one-half month's wages paid them at 
Havre. 

[1] The first question which arises is whether the seamen were en- 
titled to any wages when they made the alleged demand. Van Boyen 
admitted that he asked the captain for shore leave and was refused. He 
said the reason he wanted to leave the vessel was because he was afraid 
of submarines. He also said he asked the captain to pay him ofîf and 
that he afterwards asked the captain to pay him half wages. On cross- 
examination he was asked : 

"Q. * * * I think you said, you asked the captain to be paid o£E, and he 
refused? A. Yes, sir; Tuesday niorning. Q. You didn't ask him, then, l'or 
half your wages? A. Not before tlie nif;ht, the same night, 6 o'clocli; then I 
went back. I didn't Iniow about it. • * * Q, You are a citizen of Holland? 
A. Yes, sir." 

De Pauw went ashore and asked for full wages, which were refused ; 
he then consulted the Légal Aid Society, as Van Boyen had donc, and 
asked for half wages. Mr. Axtell, the counsel for ail thèse men, said, 
when De Pauw's déposition was taken : 

"I will concède that ail thèse men * * « are anxious to leave the ship, 
legally or otherwise, at any and ail times. Thèse men came to the Légal 
Aid Society to find out if they could be paid off. ïhey were advised to de- 
mand half their wages, and, if the demand was refused, they would become 
entitled to the whole sum." 

Anderson testified as f ollows : 

"I asked if ho was willing to pay me off; he said, 'No;' then I asked, 'Are 
you willing to pay me off half niy waj^es?' 'No,' he said ; 'I won't pay a single 
man otf;' and I asked for a doctor, a specialist. Q. You wanted to go back 
to the vessel again? A. No, sir. Q. Tlien you wanted your discharge ; want- 
ed to be paid off? A. Yes, sir. Q. You told the master you wanted to be 
paid ofC? A. No, sir; yes, the last day. Q. Tiie last day you asked to be paid 
off? A. Tuesday. * * * Q. What did you say to the captain when you 
went there? A. I aslîed, first, if he won't pay me off; and he said, 'No;' then 
I said, 'No;' and I said, 'Then you pay me off. If I give you half niy wages;' 
and he said, 'No; not a single one of you.' " 

Amundson testified that he said to the captain: 

"Say. 'You want to pay me off, Captain'; and he says, 'No.' 'I will give 
you half my pay if you do it.' lie said, 'No ; I will not pay anybody ofC.' " 

Amundson further testified: 

"Q. You want to leave the vessel, don't you? A. Yes; I do." 

Robinson, the captain, testiiied that the men made no demand for 
half wages. He said that Van Boyen said he was frightened to go 
back ; he was liable to be torpedoed ; that was his reason for wanting 
to get paid ofï. Robinson also entered in the log that ail the seamen 
went ashore without leave and swore to the entries. 

I think thèse seamen were confused as to their légal rights and 
fhought they could leave the vessel if they forfeited half their wages. 
While they may hâve stated this as their erroneous légal opinion, I be- 
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lieve tliey first demanded full wages, and, after seeking légal advice, 
very likely demanded half wages. If so, this would hâve been a foun- 
dation for their daim, if their demand had been made in good faith. 
It seems clear, however, from the dépositions and the admission of 
their counsel, that they feared to continue their dangerons employment, 
were really deserting the ship, and only used the demand for half wages 
as a means of getting paid without performing their contracts. The 
libel must therefore be dismissed, because thèse men were engaged in 
deserting, and were not acting in good faith. The Seamen's Act bas 
abolished remédies for recapturing deserters. It does not, however, 
enable men to collect wages by making demands for half wages which 
are part of a scheme to leave the ship. The ofifer of the seamen to 
forfeit the remaining half of their wages if they could secure the first 
half, and then their apparently unfounded claim of sickness, ail indi- 
cate a concerted purpose and action to leave the ship without entire 
loss of wages. 

[2, 3] Even if they had not been in the category of deserters their 
claims are equally without foundation, except in the case of Amundson. 
Ail the others had already received more than one-half their wages. 
The libelants insist that this was not so, unless the advance of one- 
half month's wages be credited to the payments, and say thèse ad- 
vances should not be credited because advances are forbidden by the 
Seamen's Act and do not constitute payments on account. Thèse ad- 
vances, however, were made under a Eritish contract for services on 
a Eritish ship and are valid by Eritish law. They were, moreover, not 
made in a port of the United States, but in France. Seamen's Act, 
§ 11 (Comp. St. 1916, § 8323), provides in relation to such advances: 

"That this .section shall aiijily as well to forpisn vessels while lu waters of 
the Uiilted States as to vessels of the United States." 

It is settled by the case of Patterson v. Bark Eudora, 190 U. S. 169, 
23 Sup. Ct. 821, 47 L. Ed. 1002, that Congress bas power to prohibit 
advances upon wages while a foreign vessel is within an American port, 
but only the clearest language of the statute could be regarded as ex- 
tending the opération of it to advances made to seamen upon foreign 
vessels outside of the United States. 

Judge Erown, in The State of Maine (D. C.) 22 Fed. 734, held that 
advances made in a foreign port to American seamen, who had shipped 
there on an Am.erican vessel were not forbidden by the act and v\'ere 
valid payments in our courts. I am inclined to agrée with Judge 
Veeder, who bas recently held in the unreported case of Nielsen v. 
Sailing Ship Rhine (D. C.) 244 Fed. 833, that the act covers such cases, 
and that such payments are invalid. Hère, however, the vessel was 
foreign, the seamen were apparently foreign and the payments were 
valid by the foreign law. Judge Veeder said : 

"I shall hdld that the statutory y)rovision In question applies to the situa- 
tion iireseiited hei-e, and that the advances in issue, although made in a for- 
eign port, haviui^ !;eeu m;iile l-y vessels of the United States, were uiilawtul, 
and niay be recoverecl by the scanicn." 
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The act may well hâve beeii intended to cover advances by American 
vessels, even in foreign ports, and advances by foreign vessels in Amer- 
ican ports without going so far as to embrace advances by foreign ves- 
sels in foreign ports. I am not inclined to the behef that Congress 
could not legislate in such a way as to affect such cases when the ves- 
sels entered our ports, but that it did so is not clear from the lan 
guage of the statute and seems to me highly improbable. I do not 
think the argument that such législation might be of gênerai benefît to 
American shipping is sufficient to justify a construction so contrary to 
the ordinary purvievv of Congressional régulation. 

The décision of Judge Erwin in the case of Koskiner v. The Ship 
Imberhorne (15. C.) 240 Fed. 830, is the only case which appears con- 
trary to the views I hâve expressed. Judge Erwin said : 

"The niorneut we concode that the soaman under this act is entitlod to the 
payiiieiit of one-lnUf of the wiiKes-! he iiiay hâve earned, then It seeins to me 
that we must also coueiHle that the otlicr provision of the act which re.J6cts 
tlio advauce ou tlie wa.ijes must al.so be in force, uo matter where sucli ad- 
^■ances may hâve beeii made." 

I do not think such a resuit foUows. The contract was valid where 
executed, and tlie advances made under it were valid where made. I 
find no inconsistency in holding that thèse advances should be respect- 
ed, while at the same time the seamen should be entitled to half wages 
and other immunities granted by our laws while within our ports. 
Judge Neterer correctly held in The Ixion (D. C.) 237 Fed. 142, that 
the statute prohibits advances made upon wages earned on foreign ves- 
sels "while in the harbors of the United States or within the jurisdic- 
tion of the waters of the United States." 

The libel is dismissed. 
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UNITED STATES v, BOOTH-KELLT LUMBER CO. et al. 

(District Court, D. Orejçon. November 26, 1&17.) 

No. 7337. 

1. Public Dands <Si=»120 — Suit for Cancellatios- of Patent — T^nriTATioN. 

Tlie provision of Act March 3, 1891, c. 561, § 8, 26 Stat. 1099 (Comp. 
St. 1916, § 5114), limiting the time for the liriiising of suits by the United 
States for the cancellation of patents to six yoars "after the date of the 
issuance of such patents," is .subject to the well-established équitable rule 
that, where there is eoncealed fraud, the statute will not begin to run 
until the fraud is discovered, or notice of it is ijiputable to the govern- 
ment. 

2. Public Lands ©=3120 — Suit for Cancellatton of Patent— Uimitatiox. 

Faets considered, and held not such as to charge the United States with 
notice that an entry of a stone and timber claim was fraudulent until 
vvithin six years prior to the briugiug of suit for cancellation of the pat- 
ent. 

3. Public Lands <g=^120— Suit for Cancellation of Patent— Défenses. 

That a ma.iority of the stock of a corporation which fraudulently ae- 
quired public land is in the hands of persons who purehased since the ac- 
quisition of the land, and without knowledge of the fraud, is not a dé- 
fense to a suit by the United States for cancellation of the patent. 

4. Notice ©=6 — Constbuctive "Notice" — Knowledge Sufficient to Put 

ON InQUIRT. 

Whatever puts a party upon Inquiry aniounts. in iudgment of lavr, to 

"notice," provided the inquiry beconies a duty and wonld lead to a knowl- 

, edge of the real facts by the exercise of ordinary intelligence; but the cir- 

cuDistances known to him niust ie such as ought reasouably to hâve ex- 

clted bis suspicion and led hlm to inquiry. 

[Ed. Note. — Por other définitions, see Words and Phrases, Plrst and 
■ Second Séries, Notice.] 

In Equity. Suit by the United States against the Booth-Kelly Lum- 
ber Company and Daniel H. Brumbaugh. Decree for compîainant. 

Clarence I. Reames, U. S. Atty., and John J. Beckman, Asst. U. 

5. Atty., both of Portland, Or. 

Smith & Bryson, of Eugène, Or., and Mark Norris, of Grand Rap- 
ids, Mich., for défendants. 

WOEVERTON, District Judge. This is a suit by the government 
to set aside a patent issued to one Daniel II. Brumbaugh September 
9, 1904, under the provisions of the Timber and Stone Act (Act June 
3, 1878, c. 151, 20 Stat. 89). On December 17th following Brumbaugh 
conveyed the land by quitclaim deed to the défendant the Booth-Kelly 
Lumber Company. The basis of the suit is alleged fraud upon the 
government, committed by Brumbaugh in the procurement of the pat- 
ent, in that the entry was not made for Brumbaugh's personal use and 
benefit, but under contract and understanding with the Booth-Kelly 
Lumber Company to convey the land entered to said company when 
patent was procured from the government. 

The lumber company has interposed several défenses, namely, that 
it had no such contract or understanding with Brumbaugh, as alleged ; 
that the statute of limitations for instituting the suit had elapsed when 
it was commenced; that the government had notice and knowledge 

(gcr5For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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of the alleged fraud for more than six j^ears prier to the institution 
of the suit ; tliat the government is chargeable with lâches in the dis- 
covery of the alleged fraud ; and that a large percentage of the stock- 
holders, holding more than a majority of the capital stock of the lum- 
ber company, hâve become such since the perpétration of the alleged 
fraud, and are innocent purchasers for value of such stock. Of thèse 
in their order : 

As to the first contention, it hinges upon a question of fact. Brum- 
baugh testifies in effect that he had a contract or understanding with 
Mr. John F. Kelly, who was the timberman for the lumber company, 
that he should make a timber and stone entry of the land in dispute, 
and that Kelly should pay ail the expenses for making the entry and 
final proof, also the cash payment of $400 required by law, and pay 
him $100 additional for bis claim, and that Brumbaugh was to deed 
the land to the lumber company when patent was issued. 

I bave no reason for doubting Brumbaugh's testimony, although for 
a time he made statements eut of court contradictory thereof, in an 
effort, as he says, to cover up the transaction and to keep the true 
State of affairs from the knowledge of the government. He finally 
made a clean breast of the whole situation to government officiais, and 
when called into court on a former case testified to the matters sub- 
stantially as hère narrated. Mr. Booth, who is a stockholder in the 
lumber company, and who was at the time manager, bas given testi- 
mony tending in a measure to contradict Brumbaugh ; but the books 
of the lumber company, which were introduced in évidence, corrobo- 
rate Brumbaugh. They show that payments were made in accord with 
his statement. What is most significant, however, is that Kelly, who 
made the arrangement with Brumbaugh for the company, did not take 
the stand ; nor was his absence accounted for. The agreement as de- 
tailed by Brumbaugh is therefore satisfactorily established. 

[1] Whether the statute of limitations had run against the govern- 
ment dépends upon whether notice or knowledge of the fraud is im- 
putable to it prior to six years preceding the institution of the suit. 
The statute (Act March 3, 1891, 26 Stat. 1093), limits the institution 
of a suit to set aside a patent to six years after the date of its issuance. 
It is insisted that, a spécifie event having been designated from which 
the statute will begin to run, the time of the occurrence of the event 
is controUing, whether the suit be founded upon fraud or not, and 
that such is the intendment of the act. The Circuit Court of Appeals 
of this Circuit, however, foUowing the case of Bailey v. Glover, 21 
Wall. 342, 22 h. Ed. 636, bas differently interpreted the act, and 
bas held that it is subject to the well-established équitable rule that, 
where there is concealed fraud, the statute will not begin to run against 
the party complaining until he bas acquired notice or knowledge of 
Ihe fraud. Linn & L,ane Timber Co. y. United States, 196 Fed. 593, 
116 C. C. A. 267; Id., 203 Fed. 394, 121 C. C. A. 498. The same 
interprétation has been given to the statute by the Circuit Court of 
Appeals, Eighth Circuit, in a well-considered case. United States v. 
Exploration Co., 203 Fed. 387, 121 C. C. A. 491. 

I am, of course, bound by the principle enunciated by thèse cases. 
The exact doctrine of the Bailey Case is that, where there has been 
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no négligence or lâches on the part of the one complainîng in coming 
to the knowledge of the f raud which is the foundation of the suit, and 
where the fraud has been concealed or is of such a character as to con- 
ceal itself, the statute does not begin to run until the fraud is dis- 
covered by, or becomes known to, the party suing or those in privity 
with him. In ascertaining the rule, Mr. Justice Miller has this to say : 

"We also think that in suits in eqiilty tlie decided weislit of autliority is in 
favor of tlie- proposition tliat where tlie i)cirty iu.iurcd by tlio frand remains 
in ignorance of It witliout any fanlt or want of diligence or r-are on Iiis part, 
tlie bar of tlie statute does not begin to run until the fraud is disoovercd, 
thougli there be no spécial circunistances or efforts on the ])art of the party 
eoniuiitting the fraud to conceal it froiu the knowledge of tlie other party," 

But, in applying the rule to the case then under considération, the 
court indicates that the fraud must hâve been concealed, or of such 
character as to conceal itself, to toll the statute. As I read the case 
in the Circuit Court of Appeals, a like application is made to the 
présent statute. 

Nor does the later case of United States v. St. Paul, M. & M. Ry. 
Co., 225 Fed. 27, 139 C. C. A. 301, in any way trench upon the hold- 
ing in Linn & Lane Timber Co. v. United States. The provision of 
the statute which was adjudged to be controlling was not a limitation 
statute at ail, but constituted an exception to the limitation provisions, 
and under the conditions recited barred any action whatsoever. The 
exception was appended in the way of a proviso, and the court, con- 
struing the proviso, simply held that the suit instituted by the govern- 
ment to set aside the patent on the ground of fraud and mistake came 
within the proviso, and would not lie. It was further contended by 
the government that the proviso was without application where the 
suit was founded upon fraud or mistake, but the court held to the con- 
trary view. There was no attempt whatever at a construction of the 
provisions respecting the limitations of actions contained in the same 
statute, namely, Act March 2, 1896, c. 39, 29 Stat. 42 (Comp. St. 1916, 
§§ 4901^903). 

[4] Notice and knowledge of the fraud will set the statute in op- 
ération. No one questions the principle. But a party claiming fraud 
and lack of knowledge concerning it may be guilty of lâches in as- 
certaining its existence, which will preclude him from asserting want 
of knowledge, where he has been let into facts and circumstances 
which are calculated to put a reasonably intelligent man upon inquiry 
as to the main fact, which inquiry, if seasonably pursued with reason- 
able diligence, would lead to a discovery of such main fact. Stated 
generally, the rule is that whatever puts a party upon incjuiry amounts, 
in judgment of law, to notice, provided the inquiry becomes a duty 
and would lead to a knowledge of the real facts by the exercise of or- 
dinary intelligence. The circumstances known to him must be such 
as ought reasonably to hâve excited his suspicion and led him to in- 
quiry, and he must be allowed a reasonable time within which to make 
such inquiry before being afïected with notice. 29 Cyc. 1114, 1115, 
1116. As stated by the Suprême Court of Wisconsin, his information 
must be "of such a nature as would impress a reasonable man with 
the belief that a fraud had been committed and would, upon diligent 
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inquiry, lead to the discovery of the facts." O'Dell v. Burnham, 61 
Wis. 562, 21 N. W. 635. 

[2] Now, coming ta the facts in this case, the patent was issued 
September 9, 1904. Bnimbaugh deeded to the lumber corapany De- 
cember 17, 1904. The company caused the deed to be recorded Decem- 
ber 2, 1907 ; net before. The first absolute knowledge the govemment 
had of the fraud was on December 20, 1910, when Brumbaugh made a 
clean breast of the affair to Hon. John McCourt, then United States 
district attorney for the district of Oregon. At ail times prior to that 
he had consistently denied that there was any taint of fraud in his 
transaction with the government, to every détective, spécial agent, and 
officer of the government who inquired of him touching the same. The 
présent suit was instituted December 12, 1916. So that, if knowledge 
of the fraud was first acquired by the government December 20, 1910, 
and was not imputable to it prior to December 12, 1910, the suit was 
commenced in time. 

In a caref ul survey of the testimony, I find two circumstances which 
might hâve afforded a due to the fraud if they had been traced out. 
One is when Spécial Agents Veatch and Watts were informed in 1904 
or 1905 by Brumbaugh that he had sold to the lumber company. If the 
spécial agents had at that time consulted the county records, they would 
hâve ascertained that the deed was not then on record, for it was not 
recorded until December 2, 1907. But the spécial agents were then 
looking into the Jones-Cook cases, and it was only incidentally that they 
inquired of Brumbaugh about his own entry, and were informed that 
he had taken the claim for himself, and were thus misled. The other 
circumstance is that Mr Heney, the spécial prosecutor for the govern- 
ment in the land fraud cases, had access to and did actually examine the 
books of the lumber company. If his attention had been specially 
called or attracted to the Brumbaugh account, he might hâve found 
crédits and débits from which the inference might hâve been drawn 
that the Brumbaugh transactions with référence to his claim were not 
altogether regular. The account, however, contained many items 
(Brumbaugh having been in the employ of the lumber company for a 
considérable length of time), and the entries with référence to the claim 
itself were disguised, so that on the face of the account it had the ap- 
pearance of a record of perfectly legitimate transactions. Mr. Heney, 
again, was inquiring into entirely différent transactions, with no spécial 
référence to the Brumbaugh matter. 

One other circumstance needs spécial notice. There is a report on 
file in the General Land Office, of date March 3, 1915, which bears the 
information that Spécial Agent Laughlin had under investigation the 
Brumbaugh claim in September, 1910, and that, on the 7th of that 
month, he had an interview with Brumbaugh, wherein Brumbaugh in- 
sisted that his entry was made in good faith. It seems that Laughlin's 
suspicions were aroused at the time, and his persistence finally led to 
Brumbaugh's confession on December 20, 1910. Neither the spécial 
agents, Veatch and Watts, nor the spécial prosecutor, Mr. Heney, 
made any report to the heads of their departments respecting the Brum- 
baugh matter. But, if it be conceded that thèse officers had the requi- 
site authority to bind the government by their lâches — a thing the court 
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does not subscribe to as law — the knowledge that they hâve been shown 
to hâve had was not of that definite character calculated to put them 
upon notice of the real fact, and therefore that knowledge of such fact 
cannot be imputed to them, much less to the government. 

As to the question of concealed fraud, but little need be said. The 
deed given for this claim was withheld from record for the space of 
nearly three years, and the account of the company with Brumbaugh 
was so entered as to cover up and disguise its real nature; besides 
which Brumbaugh consistently denied the fraud for years, nor did he 
divulge the truth until pressed to the verge. It could not be clearer 
that the case is one of concealed fraud. 

[3] But one other question remains ; that is, whether the fact of the 
majority of the stock in the company having changed hands and being 
now held by persons who were without knowledge of the fraud at the 
time of their purchase constitutes a défense to the government's suit. 
The question is settled by the Linn & Lane Timber Co. Case, supra, in 
the négative; the court citing Wilson Coal Co. v. United States, 188 
Fed. 545, HOC. C. A. 343. 

The prayer of the government will be granted, and the patent annul- 
led, with costs to the government. 
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BASSICK V. JETNA EXPLOSIVES CO., Inc., et aL 

JOHN V. SAME. 

(District Court, S. D. New York. December 19, 1917.) 

Nos. 1, 2. 

1. BrOKEBS <®=19 — DlSCLOSURE — ^DUTY. 

The task of a broker la to flnd a purchaser, and he Is not tinder any 
obligation to disclose to hls principal the purchaser. 

2. Bbokers >®=51— Commissions — Eight to. 

Where the parties origlnally contracted at arm's length, a broker can- 
not be denied compensation, where he without help of hls principal pro-, 
duces a purchaser, even though the purchaser was obviously In the market 
for the prlnclpal's goods, and the principal without hls help mlgbt readUy 
hâve secured the purchaser. 
8. Bbokers <®=j85(10) — Commissions — Evidence. 

ïestlmony by other brokers as to the adequacy of commissions re- 
ceived by plalntlffs for brokerage services, whlle admissible where the 
Issue is auantum merult, Is not admissible where the question Is whether 
the contract is invalid because the amount pald is so excessive as to 
shock the conscience. 
4. CoEPOEATiONS <g=»406 — Président— CoNTBACTS — Validitt. 

Where the président of a trading or business corporation Is given gên- 
erai management and control of its affairs, the corporation is prima fade 
bound by contracta entered Into by hlm in the name of the corporation, 
If the contracta are withln the apparent power of the corporation to make, 
and a thlrd party Is not bound by secret limitations of hls authorlty con- 
tained in the by-laws or minute books. 
6. Corporations <S=>407(2) — Contbacts — Apparent Authoeitt. 

A contract with brokers, made by the président of a company engaged 
in the manufacture of explosives, who had gênerai management and 

^ssFor ptber esses see same topie & KEJY-NVMBER in ail Key-Numbered Digeats & Indexes 
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control of Its affaire, whereby they were engaged to sell explosives at a 
reasonable and falr marUet priée, and to retain any excess as compen- 
sation is valid, tteing an ordinary incident of such business, and it is 
unnecessary that tbe contraet be ratified by the dlrectors. 

6. Bbokees <s=>63(1) — Commissions — Right to. 

Where plaintiffs, as brokers, efCected a sale of explosives on behalf of 
corporation, and tiie contraet was canceled by the purchaser because of 
delays in delivery, plaintiflfs are entitled to fuU commissions ; tlie cancel- 
lation being solely the fault of the corporation. 

7. Beokeks <3=5l9 — DuTiES — Disclosure. 

It Is the duty of a broker to act wlth utmost good falth towards hls 
principal, and to disclose ail faets wlthln hls knowledge whlch are or 
may be material to the matter in whlch he is employed, or whlch might 
influence the action of hls principal in relation thereto, and a broker does 
not discharge ail duties by merely carrylng out hls spécifie instructions, 

8. COEPOBATIONS «©=3426(12) OONTBACTS RATIFICATION DiREGTOES. 

Where the dlrectorate of a corporation was not Informed of ail the clr- 
cumstances relatlng to a contraet made by the président, who was in 
the active charge of the corporate afCalrs, whereby brokers were allowed 
to retain as commissions ail sums obtalned on the sale of explosives In 
excess of an agreed priée, ratification of such contraet, on the theory 
that the président was in honor bound to keep it, is not blndlng on the 
corporation. 

9. Corporations <S=5407(2) — Président — Atjthobitt. 

Where brokers, who had agreed to sell explosives at a glven priée, dls- 
coverlng that the market was rapidly enhancing, suggested that they 
should retaln as commissions ail sums received In excess of an agreed 
priée, and in pursuance of that plan refnsed to diselose to the président 
of the corporation for whlch they were acting the priées offered, the con- 
traet was so unusual that it was not within the apparent scope of the 
presldent's authorlty, though he was in charge of the corporate afCalrs. 

10. Corporations <S::=42C(1) — Contracts — Presumption of Fraud. 

Contracts may be so extortionate and uneonscionable on thelr face as 
to be unenforceable ; hence a contraet allowing brokers to reçoive as com- 
missions $1,800,000 for efCecting under certain elrcumstances a sale, 
amounting to $5,800,000 is so uneonscionable as to amount to a gift ol 
corporate property, and cannot be upheld, though ratified by the dlrector- 
ate of the seller company. 

11. Corporations <g=5404(l), 426(1) — Powers — Girrs. 

Whlle a private person may give away hls property, it is beyond the 
power of the directorate of a trading corporation to make a gift. 

12. Brokers ©=365(1) — Commissions — Rioht to. 

Plaintiffs, engaged in selllng explosives, having agreed to sell explo- 
sives for the défendant corppration for commissions of 10 per cent., in- 
dueed the président of the corporation, who had the management of its 
affairs, to allow them to retaln as commissions ail sums received in ex- 
cess of a flxed priée. Although the market for explosives was rapidly 
enhancing, the brokers did not diselose that fact to the président of the 
corporation, but, contendlng that he had no interest in the matter, re- 
fused to dlvulge to him the priées they expected to obtaln. As a resuit the 
brokers under the terres of the contraet beeame entitled to commissions 
amounting to about 31 per cent, of the entire purchase priée. Held that, 
as the brokers vpere not guilty of aetual fraud, they were entitled to re- 
ceive commissions at the original basis, in view of the particular facts. 

13. Brokers <S=56 — Relation — Who are. 

Where the président of a corporation engaged in the manufacture of 
explosives, after having condueted negotiatlons wlth the prospective pur- 
chaser, tumed the matter over to plaintiffs, who were acting for the cor- 
poration as brokers in other matters, wlth directions that they should 

^s>For other cases see same topic & KEY-NUMBËR io ail Key-Numbered Dlgests & Indexes 
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condude the contract, plaintiffs were not, as to such purchaser, actins as 
brokers. 

14. CoEPOEATiONS ®=>407(1) — Construction — Compensation. 

An agreement by a corporation to pay $:^00,000 for services in partly 
assistlng to briiig a well-developed negotiation to a close on a contract of 
$6,400,000 is vold as uncouscionable, amountliig to a glft, whlch neitlier 
the président, who had the management of the affalrs, nor the board of 
directors, could anthorize. 

15. Corporations <®==>427 — Keoovery of JIoney Paid under Pbesident's Con- 
tract. 

Wherc plaintiffs, at the reqnest of the président of a corporation, per- 
fornied services in concludlng negotiatlons with a prospective purchaser, 
and there was nothiug fratidulent In their conduct lu so doing, amount» 
paid i)lalntifl, though uncouscionable, caiinot, in an action by theni for 
commissions clalmed for other services, be recovered by the corporation. 

16. Corporations <S=j407(2) — Contkacts — Validity. 

An agreement by the président of a corporation, who had management 
of Its affairs, to pay brokers commissions auiountlng to more than 13 
]ier cent, for concludlng a contract, where the negotiatlons vv'ere well un- 
der way and niight readily bave been consumniated by the président, is 
uncouscionable, and caniiot be upheld as against the corporation. 

17. Brokers <S=o8(î(1, 4) — Oontracts^Kvidence. 

In an action for commissions as brokers, évidence held to sliow that 
plaintiffs were not only not the efficient cause of the contract, but that 
they were not in any sensé brokers. 

18. Corporations <ê=^427 — Contracts — Validity. 

Paynients made to brokers, who perfonned services in connection wlth 
closlng a contract, canuot be recovered back by the corporation for ^\'hich 
they acted, though flagrantly out of proportion to the service. 

19. Brokers (S=>S6(S) — Contracts — Evibekce — Sufficiency. 

In an action by brokers for commissions for effecting an alleged sale, 
évidence held to warrant recovery of the connaissions claimed. 

20. Brokers <®=386(4) — Commissions — Evidence — .Sufficiency. 

In an action by brokers to recover commissions for effecting an alleged 
sale, évidence hcid insutlicient to show that they were the produclng cause 
of the sale or eutitled to conunissions. 

21. Corporations <g==3417 — Contuacts — A^vlidiïy — Gifts. 

Where brokers wete not entitled to any compensation as commissions 
on account of a sale, a so-ealled compromise contract entered into by the 
président of the seller corporation, who had charge of its affairs is in- 
valid as a gift, and does not bind the coi'porntifju, it not belng withln the 
scope of the presldent's iuithorlty to compromise a wbolly baseloss claim, 
and hence such agreement could not be rendered valid by ratlflcation by 
the directorate. 

22. BiLLs AND Notes <©=33.5— Actions— Défenses. 

Holders of notes wlth notice take tlieui subject to ail défenses and coun- 
terclaims against the original parties. 

23. Corporations iS='4S7(2) — Contuacts — Ultra Vires — Part Performance. 

l'art perfonuance will not save an ultra vires contract, and the fact 
that a corporation made paymeut on notes Issued witliout authority does 
not render them efflca clous. 

At Law. Actions by Edgar W. Bassick and by Herbert F. John 
against the /Etna Explosives Company, Incorporated, and George C. 
Hoh and another, as receivers of the ^tna Explosives Company, In- 
corporated. Défendants set up a cause of equity, and prayed for af- 
firmative relief. Judgment i)i part for plaintiffs, and in part for de- 
fendants. 

<gx:3For other cases see sume topit & KEY-NU.MDliK in ail Key-Numbered Digests & Indexes 
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James A. O'Gorman, George Gordon Battle, Louis B. Eppstein, and 
Harry A,. Rosenherg, ail of New York City, for plaintiffs. 

George L. Ingraham and John B. Stanchfield, both of New York 
City, Robert G. Dodge, of Boston, Mass., and William M. Parke and 
J. Arthur Levé, both of New York City, for défendants. 

MAYER, District Judge. The substantial amount involved, the 
number of the agreements between the parties in controversy and the 
contracts to which they relate, and the varied facts and circumstances 
leading up to and surrounding them, require a rather fuU statement 
of the case. The actions are at law. The défendants, inter alia, set 
up a cause of equity (JStna Explosives Co. v. Bassick, 220 N. Y. 767, 
liô N. E. 1032), and ask for affirmative relief. By stipulation, the 
causes were tried by the court without a jury. 

The original complaints were f ramed on the theory that the services 
performed by plaintiffs in ail instances were those of brokers, and the 
recovery demanded was for commissions, or for the amount of cer- 
tain notes arising out of commissions. As ail the litigants are desirous 
of a décision on the merits, without danger of the case going off on 
some technicality, permission was given liberally to amend the plead- 
ings to conform with the proof. Référence to the pleadings, where 
necessary, will be made as the différent phases of the litigation are 
discussed. 

In November, 1914, Arthur J. Moxham (hereinafter called Mox- 
ham) and Frederick L. Belin (hereinafter called Belin), who had been 
associated in an executive capacity with the Du Pont Powder Company, 
organized the défendant ^tna Explosives Company, Incorporated 
(hereinafter called ^tna), and caused it to be incorporated under the 
laws of New York on November 28, 1914. Thereafter ^tna acquired 
the plants and assets of Keystone National Powder Company, ^tna. 
Powder Company, and Miama Powder Company, which theretofore 
had been engaged in manufacturing dynamite and black powder for 
commercial purposes. At the outset ^tna had an authorized capi- 
tal stock of $7,000,000 common and $5,500,000 preferred, but by sub- 
séquent action it was provided that the amount of capital should be 
$18,000,000. Presumably the stock is widely held by the public. 

From the beginning until March, 1916, the board of directors of 
yîîtna (with the exception of the first few days when there were dummy 
directors) was composed of Moxham, Egbert Moxham, his son, Belin, 
and his cousin, C. A. Belin, and Josiah Howard, who had been con- 
nected with the Keystone Company. Moxham was président from 
February, 1915, until March, 1916, and Belin was treasurer from Feb- 
ruary, 1915, until November, 1916. In March, 1916, the board of 
directors was increased from five to nine, the personnel was changed, 
and later this new board ordered that no more notes be given and that 
no further payments be made on account of the agreements with Bas- 
sick. 

One of the actions brought by Bassick and the action brought by 

John are based upon notes — 18 to Bassick, aggregating $321,583.78, 

and 5 transferred by Bassick to John on account of the latter's share, 

aggregating $141,564. The complaint (as amended) in the other action 

240 F.— G2 
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of Bassick (called in the case the contract action) allèges varions causes 
of action in which Bassick asserts a claim either as a broker or for 
services rendered to ^tna in connection with the sale of explosives. 
The total amount of the judgment demanded is upwards of $3,000,000. 
The amounts represented by the notes sued on by Bassick and John, 
as well as by certain other notes transferred by Bassick upon which 
actions hâve been brought in the New York Suprême Court by one 
Delancey Smith (on a note for $135,973.71) and Lenpier Trading Com- 
pany, Incorporated (on a note for $101,931.91), are included in the 
amount sought to be^ recovered in the contract action, and no crédit is 
given by Bassick in his complaint for any of the sums represented by 
those notes. 

The answers to thèse actions set forth that the agreements with 
Bassick were made without authority, that the amounts involved were 
so excessive as to amount to a gift of corporate funds, and that Bas- 
sick, in violation of his duty as a broker, concealed material facts from 
Moxham, and thus induced him to enter into certain of the attacked 
agreements. The answers further set forth that large sums in cash, 
$170,000 in the form of 1,700 shares of preferred stock, and large 
sums in payment of notes hâve already been paid out by the président 
and treasurer of ^tna without authority and in violation of their 
duties. The affirmative relief sought is : 

"(1) That the alleged agreements for commissions and ail notes assuined to 
be given in pursuance of said agreements be declared vold, and that said 
agreeanents and notes be dellvered np and canceled ; (2) that the fair value 
of any services that may hâve been rendered by Hassick in connection with 
the sales of explosives, if it be found that services were rendered and that 
they had any value, be ascertained ; (3) that Bassick be ordered to account ; 
and (4) that Bassick and John be ordered to reeonvey to the Jiitna. Company 
so much of the 1,700 shares of its preferred stock as Is now owned and con- 
troUed by them and to account for and repay ail sums of money received by 
way of dividends on said shares. In addition to the ahove, the answer sets 
forth counterclaims for nioney had and received, based upon the misconduct of 
the plaintiff as broker for the défendant, the fact that the agreements were 
made without authority, and the unconscionable clmracter of the agreements, 
and asks for the recovery of the money paid to the plaintiff under the varions 
agreements." 

There were in ail 11 contracts of sale by ^tna to varions vendees, 
upon which Bassick claimed commission or compensation. In the 
pending actions, plaintiffs' complaint in the contract action seeks re- 
covery for commissions or services on 9 of thèse contracts. Seven 
of thèse contracts were with the French government, represented in 
four instances by Col. Johannet, controller of the French Purchasing 
Commission, and in three instances by J. P. Morgan & Co. Two con- 
tracts were made with Canadian Car & Foundry Company, Limited 
(hereinafter called Canadian Co.). Besides thèse 9, there are 2 other 
sales to the French government, through Col. Johannet (of smokeless 
powder, dated March 15, 1915, and March 26, 1915), which, while not 
made the basis of any recovery by Bassick, enter into the counter- 
claims of défendants. 

It bas been agreed that the ascertainment of the exact figures in- 
volved in each action and in each contract shall be delayed until the 
judgment upon this décision is ready for entry. The following table 
displays data as to the contracts : 
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Ist 



26 



Toluène 



2na 



Mar. 1/15 French governnient 

through II. J. Johannet 

Iilar. 9/15 Frencli governnient 

throuiïh H. J. Johannet 
(Note: Option for additional 2.100,000 Ibs. was provided for in this eontract 
and accepted on October 15, 1915. Plaintlff's Exhibit 37). 



82,000 gallons 



27 



Gun cotton 



5,400,000 Ibs. 



5th 



2S 



Srd 



Stli 



Qth 



éth 



29 



30 



SI 



32 



34 



Mar. 9/15 
Mar. 9/15 
Mar. 13/15 
Mar. 26/15 
May 12/15 
May 20/15 
Dec. 17/15 



TNT 



Freueh government 
through H. J. Johannet 

French govei'nment Picric acid 
through H. J. Johannet 

French governnient Smokeless 

through H. J. Johannet powder 

French governnient Smokeless 

through H. J. Johannet powder 

Oanadian Car & Foun- Smokeless 

dry Co., Limited powder 

Canadian Car & Foun- TNT 

dry Co., Limited 

French government Gun cotton 
through II. J. Johannet 
(Note: Tlie 55 et. price on tins eontract of December 17, 1915, was 

subject to a discount of 2% cts., making 52^4 cts. net.) 

Cth 35 Mar. 31/15 French government Smokeless 

through H. J. Johannet powder 

TtU 36 Mar. 31/15 Fi-ench govemment Smokeless 

through H. J. Johannet powder 



4,000,000 Ibs. 
4,000,000 Ibs. 
2,805,000 Ibs. 
1,800,000 Ibs. 
0,400,000 Ibs. 
1,000,000 Ibs. 



$ .60 
.60 

1.00 
1.45 
.97 
.97 
1.00 
1.15 



5,250,000 Ibs. and 750,000 .55 
Ibs. a month beginnlng 
July 31/16 until 30 days 
after close of war. 



3,000,000 Ibs. 



.80 



1,000,000 Ibs. a month be- .80 for Ist 3 months 

ginning May 1/16 until dellvery ; 75 cts. for 

30 days after close of ail deliveries there- 

war ; after. 
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The following table shows the total of the amount heretofore paîd 
plus the amount claimed by Bassick to be still payable ; 

Amounts 

The Payable to 

Contract Biissick. 

PlalntifE's 
Ex. No. 

26 Toluène $ 49.200.00 

27 & 37 Gun cotton...i fiS.^OOO.OO 

28 T. N. T 40O.CX)O.OO 

29 Picric acid l.SOO.OOO.OO 

30 Smokeless powder 272,085.00 

31 Smokeless powiler 174,000.00 

32 Smokeless powder 316.800.00 

33 T. N. T 150.000.00 

34 Gun cotton 329,403.76 

35 Smokeless powder - . 90,000.00 

se Smokeless powder 358,180.31 

Smokeless powder 160,000.00 

Total $4,685,269.07 

In addition to the foregoing, Bassick claims continuing commissions 
from March 1, 1917, of some $57,000 (in round numbers) per month 
on the two French contracts (per J. P. Morgan & Co.), of (a) Decem- 
ber 17, 1915, for gun cotton, and (b) March 31, 1916, for 1,000,000 
pounds of smokeless powder per month. While it is désirable to set 
forth the history of the transactions chronologically, in order to see 
the true picture of the deaHngs and relations between the parties, it 
will be helpful, preliminarily, to group the agreements into six classes : 

(1) The 10 per cent, agreements relating to toluène, T. N. T., and 
two smokeless powder contracts — ail with the French government per 
Johannet. 

(2) The agreement relating to picric acid with the French govern- 
ment per Johannet. 

(3) The agreement relating to gun cotton with the French govern- 
ment per Johannet. 

(4) The Canadian Co. agreements relating to smokeless powder and 
T, N. T. 

(5) The former Bridgeport contract, transferred to the French gov- 
ernment per J. P. Morgan & Co. 

(6) The gun cotton contract and the 1,000,000 pounds per month 
smokeless powder contract with the French government per J. P. Mor- 
gan & Co. 

The contentions of défendants are as follows: 

With regard to class 1 : (a) Lack of authority, including conceal- 
ment by Moxham and Belin of the facts from Howard ; (b) uncon- 
scionable character of the agreement for compensation. 

With regard to classes 2 and 3 : (a) Ail of the grounds applicable to 
class 1, and in addition (b) concealment of vital information from 
Moxham by Bassick (which includes John) in violation of his duties as 
broker; (c) lack of power on the part of Moxham to consent to such 
concealment; and (d) in any event, ignorance of the board of directors 



BASSICK V. ^Ï.\A KXl'LOSIVIiS CO. 981 

of ail the facts when it is claimed the board consented to the Bassick- 
Moxham agreement. 

With regard to classes 4, 5 arid 6 : (a) That John, acting for Bassick, 
did not find the purchasers ; and (b) that the services, if any, perf orm- 
ed by John were negligible and so insignificant that an agreement to 
pay thèse large commissions was disproportionate to the point of being 
unconscionable and void and équivalent to an unauthorized gift of 
corporate f unds. In answer to thèse contentions, plaintifïs assert : (a) 
That ail the agrcements were made with due authority ; (b) that the 
amounts agreed upon were matters of complète understanding which 
cannot be hekl void nor set aside by the court merely because the surns 
are large ; (c) that, in ail the circumstances, thèse amounts were fair 
and not unconscionable and that the contracts were of great service to 
^tna, and (d) that the price mentioned in negotiations for picric acid 
was concealed with the consent of Moxhani and /Etna; and (e) in re- 
spect of the French government contracts per J. P. Morgan & Co., that, 
in any event, after a controversy, a settlement was had whereby in 
considération of such settlement, Bassick agreed to forego certain 
other claims against /Etna for commissions on ail contracts made with 
the French government. 

With this outline, the story of the events may be proceeded with. 

In January, 1915, Charles Lanier, Jr., connected with the Lenpier 
Company, had writtcn to M. Margueryol, the predecessor of Col. Jo- 
hannet, offering a quantity of toluol to the French government. M. 
Margueryol, when he returned to Paris, submitted Lanier's letter to 
the French War De])artnient, with the resuit that on February 12, 
1915, the French Minister of War cabled to Col. Johannet, authorizing 
him to purchase from Panier the offcred toluol. Col. Johannet, on 
February 12, wrote Panier accordingh^ On February 15, Panier an- 
swered this letter, stating that conditions had changed since he had 
written Margueryol, and that he believed the toluol had been sold. 

Meanwhile, al)out February 1, 1915, M. Jusserand, the French Am- 
bassador to the P^nited vStates, had written Col. Johannet, in effect, to 
get in touch with Moxham in regard to the possible sale of military 
powders by .^itna to the French government. Col. Johannet wrote 
Moxham on February 1 with the resuit that an interview took place 
between Johannet and Moxham on February 3, at the French Cham- 
ber of Commerce in New York City. A full mémorandum of this in- 
terview made contemporaneously by Moxham, shows that the outlook 
for the purchase of explosives by the French government was most 
encouraging, and also that tb.e French government was keen at the 
moment to purchase smokeless powder. Correspondence then followed 
betvi'een Johannet and l\Ioxham in which, among other things, Johan- 
net informed Moxham that : 

"SpecificatloiLs of tlie sundry spociiiu'us of powder * * * are lieins sent 
me by niMil. As soon as I aiii lu i)oss('ssiou of saiil spécifications, viz. in about 
ten dîiys, I shull at once comnuuiicuto sanie to you." 

To which Moxham answered : 

"We will await your fnrther adviccs in the matter of tlie powder." 
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This was followed on February 6 by a pleasant letter from Moxham 
to Johannet, stating that : 

"We hope you will not hesitate to call upon us, should aiiy occasion arise 
wherein we can ald you." 

There the supine Moxham let matters rest. The door for negotia- 
tions was f reely opened to him under the most favorable auspices, but 
he did not enter. Prior to February 12, the date when Lanier received 
the letter from Johannet regarding toluol, the Lenpier Company had 
had some negotiations with Bassick, and had asked him whether he 
could obtain sufficient toluol to fill the order to supply the previously 
ofïered toluol which it had lost. Bassick stated that he would attempt 
to accomplish this. At that time Bassick was in the munitions broker- 
age business, having organized (the previous fall) a stafï of associâtes, 
of whom John was one. 

In February, and prior to February 18, Bassick was desirous of se- 
curing a large quantity of gun cotton by reason of expectations arising 
out of pending cable negotiations with London. On February 18, 1915, 
a letter was written in Bassick's name to .^îîtna "attention of Mr. 
Sallade" as follows: 

"On behalf of E. W. Bassick and hased upon a firm aeceptanee by caWe from 
a strong banlîing liouse in London, we make you an offer for gun cotton 
* * * as follows: • * * Total 5,000,000 pounda or more, 250 tons dur- 
ing May, 400 tons monthly thereafter. * * * The price is 55 cents par 
pound shipside New York. * * * Upon signlng of contract 25 per cent. 
in cash will he doposited against the entire contract and the balance to be 
paid as shipments are ready." 

Up to this time there is no question that neither Bassick nor any of 
his associâtes had met any of the officers of yEtna, and it is clear that 
their acquaintance began under entirely natural and proper circum- 
stances. On receipt of the letter supra, Moxham telephoned Bassick, 
asked him who he was, and to whom he could refer as to his responsi- 
bility, and Bassick gave him his références. Moxham investigated 
thèse références and found and was satisfied that Bassick was a rep- 
utable and responsible business man of Bridgeport, Conn. 

On the morning of February 19, 1915, Bassick and John met Mox- 
ham for the first time. Moxham told them that the price of gun cotton 
was about 55 cents per pound. John told Moxham about negotiations 
that were being carried on by Bassick and himself with Sir Frank 
Crisp, a London solicitor, for gun cotton, and that he was convinced 
of the likelihood of making a deal through Crisp. The resuit of this 
interview, so far as it related to gun cotton, is expressed in a letter 
dated the same day from Moxham to Bassick as follows : 

"Pursuant to our verbal discussion and based upon assurance from you 
that you hâve flrm cable aeceptanee of the purchase of a certain amount of 
gun cotton, we hereby authorize you to earry on the détails of this negotlatlon 
with a View of drawing it to a successf ul conclusion. » • * The price 
to you is flfty-flve cents (55c.) per pound on dock f. o. b. New York. * • * 
It is underetood that the selling price above the stipulated amount o( flfty- 
five cents (55c ) is to go to you in lieu of services rendered and disbursed ae- 
cording to your instructions." 
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On the afternoon of this same day Bassick and John went with 
Moxham to the Bankers' Trust Company in connection with the Crisp 
negotiation. There can be no doubt that Bassick and John then be- 
heved they could carry the transaction through with the London inter- 
ests, that at this time they made no misrepresentations as to the sale 
of gun cotton, and that no questions were asked nor information de- 
sired by Moxham as to the priée at which Bassick and John expected 
to seli the gun cotton. Moxham flxed a price for the product in re- 
gard to the adequacy of which no attack can be successfully made, and 
it is entirely clear that the subject of gun cotton, which was the occa- 
sion for the opening up of relations between Bassick and Jitna, was, 
at this time treated as separate and apart f rom any undertaking as to 
compensation for the sale of other commodities. 

On this morning of February 19, the only prospect in sight, so far 
as Bassick and John were concerned, was the sale of gun cotton to the 
London interests, and at this time they were naturally dealing in this 
regard at arm's length to get the best quotation possible. As to gun 
cotton, they clearly had not as yet assumed the relation of broker to 
principal. Either at this interview or on the following day certain 
important arrangements were made as to the future relations of the par- 
ties, to which référence will presently be had. Late in the afternoon of 
this February 19, John was introduced to Johannet by Lanier at the 
French Chamber of Commerce, and the proposed sale of toluol was dis- 
cussed, and the outlook for a sale seemed hopeful. On February 20, 
John told Moxham that he believed he could get an order for toluol, 
but did not tell Moxham who the purchaser was, and was not under ob- 
ligation so to do. 

At the interview between Moxham and Bassick and John on Febru- 
ary 19, or on the following day, it was agreed that Bassick was to re- 
ceive a commission of 10 per cent, "on ail commodities that he sold for 
the ^tna Explosives Company," and at that time Moxham told them 
that the price of picric acid, smokeless powder, and T. N. T. was $1 per 
pound. By virtue of that interview the strict relation of broker to prin- 
cipal between Bassick and iEtna was established in ail respects, except 
as to gun cotton. Moxham testified that he told Bassick and John, at 
either his first or second interview with them, that he had met Johannet 
and could do business with Johannet as well as they could, and it would 
seem that at this time, and until about a year and a half later, Johannet 
supposed that Bassick and John were employés of theiEtna and not 
brokers nor middiemen- — Johannet not desiring, from his own view- 
point of policy, to deal with middiemen. 

[1,2] But thèse facts are immaterial. Moxham's failure to follow 
up the opening with Johannet did not impose any obligation upon Bas- 
sick and John to refrain from obtaining orders from Johannet, nor 
did Johannet's aversion to middiemen, even if it had been communicat- 
ed to Bassick and John, concern them in their relations to ^tna. Their 
task was to find a purchaser, and a broker is not under any obligation to 
disclose his purchaser. Indeed, if he did, the principal would often go 
over his head. If the principal has not sensé nor energy enough to do 
business with an obvious or possible purchaser, he cannot complain if 
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the broker, without his help, produces that same person as a pur- 
chaser. 

Having now an agreement for broker's commission of 10 per cent., 
John, on February 23, told Johannet that he represented a manufactur- 
er which could furnish the toluol, and Johannet addressed a letter to 
Bassick, stating that he would sign "with you or your principahf a 
contract for the purchase of tohiene, and outlining the terms of the con- 
tract to be made (i^laintiff s Exhibit 39). On February 28, John, to- 
gether with Behn, Eppstein (who was interested in the Fenpier Com- 
pany), Egbert Moxham, and a Mr. Peyton, cahed upon Johannet, and 
the contract for tohiene was arranged in the name of ^^tiia. 

John succeeded in getting /3£tna to agrée to fill this order upon condi- 
tion that the French government woukl accept for its eariier deliverie.-; 
monitrotoluol and dinitrotohiol, and this was done and tlie toluol con- 
tract dated March 1, 1915 (Plaintiff's Exhibit 26) entered into. This, 
so far as appears, was the first contract for the sale of military explo- 
sives made by ^tna with anybody. 

Prior to the closing of the toluol contract, John became convinced 
that the French government at Paris was in the market for gun cotton 
on a large scale and testified that he so informed Johannet, that Johan- 
net stated that he had no instructions to buy gun cotton, and that if 
l-iis .o-ni'ernment so desired, he would probably receive instructions at 
the end of the week— February 27, 1915. The instructions were not re- 
ceived that week and John persisted with Johannet that the French 
government was in point of fact in the market for gun cotton. It would 
seem, as a resuit of John's persistence that on March 5, Johannet 
cabled to the French War Office : 

"That iî'îtna E.vplo.sives Coiupaiiy offers us gun cotton * * * at flity- 
t'ight cents a pouud. Is it cori-cct that this produee slioukl be looked iutoV 
It so, cable nie to what exteiit. * » * " 

Johannet testified that his first talk with John on the subject of 
gun cotton was on March 4 or 5. Johannet's testimony is, of course, 
highly reliable; but he depended, not on recoUection, but upon a re- 
markably systematic and accurate "dossier." It is quite possible that 
he saw no occasion to make full entry of conversations which merely 
related to John's suggestion of a possible désire of the French govern- 
ment to buy gun cotton. There is no reason to believe that John's recol- 
lection in this regard is faulty. In any event, John, prior to IVlarch 7 
(Johannet testified on March 4 or 5), had offered gun cotton on behalf 
of /Etna at 58 cents per pound. This was c]uite in accord with the fig- 
ure quoted by Moxham to' Bassick in a letter "to confirm our agreement 
with you" dated March 5, 1915 (Plaintifif's Exhibit 50), in which Mox- 
ham also stated that the order then contemplated "was subject to a 
ten per cent, commission to you" (Bassick). On March 7, Johannet 
received word from Paris that gvm cotton was being offered there on 
behalf of .^tna at 66 cents. Immediately on receipt of this he wrote 
a letter, dated March 7, addressed "To the Président of the .-E^tna Ex- 
plosives Co., c/o Mr. Charles Lanier, 59 Cedar St., City," stating : 

"In pursuanee of our récent conversation in relation to a iwssible supply 
of gun cotton by the A^tnix, * * * i hâve just received from my govern- 
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ment iiistnictions authoriziiig me to follow that afïair. I would be obllged to 
yon if you could coine to disciiss thc inatter vvith tlie authorlzed représenta- 
tives ot the Company to-iiiorrow at 4 p. m." 

Lanier, to whom this letter was handed — presumably by Johannet'» 
secretary — did not wait until the next day (Monday), but got in toiich 
with John, and on March 7 (Sunday) went to the Hôtel Lafayette (Col. 
Johannet's hcadquarters) with John and Ep])stein, and sent a note to 
Johannet stating that he had shown Johannet's letter to iîppstein and 
John, and requesting an interview that afternoon or evening. This in- 
terview was had, and Johannet stated that he was willing to place an 
order for 5,400,000 ])ounds of gnn cotton. Picric acid and T. N. T. 
vvere also discussed at that interview, to which référence will be made 
infra. 

Miich is argued by défendants to the effect that this letter was in- 
tended for Moxham and that Lanier, John, and their associâtes practic- 
ed a species of deceit upon Moxham and ^litna by treating the letter 
as addressed to Lanier and his associâtes rather than to Moxham. The 
phraseology of the letter, "In pursuance of oiir récent conversations" 
(italics mine), fully réfutes this accusation, and, besides, the record 
contains letters from Johannet previously written to Moxham, ad- 
dressed to him at 2 Rector street, and other letters written to Lanier, 
addressed to him at 59 Cedar street, showing clcarly that this letter 
under discussion was intended for Lanier, and, thercfore, that Lanier, 
John, and Eppstein were fnlly justified in carrying on their talks with 
Johannet without delivering this letter to Moxham. 

John, undoubtedly, did some clever and prompt work that Sunday 
of March 7. Laying aside, for the time being, the discussion of the 
picric acid contract, he (which always means as representing Bassick) 
had an arrangement for a 10 per cent, commission on the sale of ail 
explosives except gun cotton, and as to that he had an understanding 
that he would get everything over 55 cents a pound. Moxham had in- 
dicated by his letter of March 5 (Plaintiff's Exhibit 50) that he M'ould 
be satisfied with 52.2 cents net ; i. e., 58 cents, less 10 per cent., or 5.8, 
leaving 52.2 cents net. Johannet was anxious to buy. Moxham was 
inert through accident or design (but that was none of John's affair at 
this time), and John closed, not only an agreemcnt for gun cotton, but 
also for T. N. T. at $1 per pound. On March 8, John appeared at the 
yEtna office with orders for gun cotton, T. X. T., and picric acid. 
Thèse orders eventuated in the contracts of March 9, 1915: (a) For 
gun cotton at 60 cents; (b) for T. N. T. at $1 ; and (c) for picric acid 
(infra). 

As to gun cotton, it is perfectly clear that, while the original of- 
fer of Bassick contemplated a sale to London interests, it was imma- 
terial to /Etna to whom ^tna sold or to whom Bassick sold. This 
original situation did not change. Xeither Bassick nor John attem]Dted 
to obtain any agreement to increase their profit on a gun cotton sale. 
Indeed, Moxham's letter (Plaintiiï's Exhibit 50) showed that he was 
willing to take less net than Bassick and John originally proposed. 
The situation was quite différent from that which developed in regard 
to picric acid. If, as seems to be the case, Bassick, before making the 
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55-cent agreement with Moxham, had seen the cablegram, Exhibit U, 
dated February 19, 1915 (from London & Midland Bank to Bankers' 
Trust containing offer from Sir Frank Crisp to buy gun cotton at 75 
cents for March and April deliveries and 62 cents thereafter), he was 
under no obligation to disclose its contents to Moxham. If, perchance, 
Bassick saw this after the making of the 55-cent agreement, he was 
still under no obligation to disclose the Crisp price, because Moxham 
had fîxed the price attd no attempt was made to change the arrangemenr 
to the disadvantage o£ ^tna. It is true that at the end John induced 
Johannet to pay 60 cents and "squeezed in a cent or two more on 
.'Etna," but that was mère open bargaining between grown-ups.-' The 
net resuit was that Bassick and John made 7.8 cents on 60 cents, or 
13 per cent. — the équivalent to ^tna of 10 per cent, on 58c. 

Little time need be spent on the two (10 per cent, commission) smoke- 
less powder sales to the French government represented by the contracts 
of March 13 and March 26, 1915. Thèse were plainly obtained by 
John, and were for smokeless powder for small guns, while the origi- 
nal and not followed-up negotiation between Moxham and Johannet 
was for smokeless powder for large guns. The 10 per cent, agreed to 
be paid for commissions on the toluol, T. N. T., and thèse two smoke- 
less powder contracts and the profit to Bassick on the French (Johannet) 
gun cotton contract were far from unconscionable amounts. 

[3] ^tna was in the early stages of its career, and, while Moxham 
could undoubtedly hâve obtained the same results, that, per se, is no 
reason why Bassick can be deprived of compensation. The condition 
of jEtna was far from desperate, as Moxham would wish believed; 
but, because of his conduct, it needed business, and why it needed busi- 
ness was no concern of Bassick. The testimony of several brokers was 
admitted, not on the question of adequacy, but of unconscionability. 
Each of thèse brokers conducted transactions having features différent 
from that of the case at bar, and not only on a much smaller scale, 
but also for différent kinds of principals, under différent circumstances. 
Such testimony is serviceable where the issue is quantum meruit, but 
not where the question is one of a contract, where the agreement fails 
only if the amount to be paid is so excessive as to shock the conscience. 
Nor is it material whether a broker accomplishes his resuit in a day or 
a year. It is the resuit which counts, and the agreement is based on the 
resuit. 

[4, 5] There remains on this branch (excluding pro tempore the pic- 
ric acid contract) only the question of authority. In my opinion, the 
employment of brokers to sell explosives for a company engaged in that 
business, or the agreement to sell one of thèse commodities at a rea- 
sonable and fair market price (as in the case of gun cotton), and allow 
the différence to the arm's length negotiator for his profit or compensa- 
tion, is an ordinary incident of such a business. The principle is con- 
cisely stated by Mr. Justice Page in JEtm Explosives Co. v. Bassick, 
176 App. Div. 582, 163 N. Y. Supp, 921, as follows: 

1 Tlie probable explanatlon, partly dehors the record, is given at pages 62 
and 63 of plaintlff's reply brlef. 
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"It is well i5ettled In this state that where a président of a trading or busi- 
ness corporation is given gênerai management and control of its property, 
business, and affairs, the corporation is prima faeie bound by contracts en- 
tered Into by him in the name of the corporation, if the contracts are within 
the apparent power of the corporation to make, and a third party entering 
into such contracts is not bound by secret limitations of his authority con- 
tained in the by-laws. Oakes v. C. W. Co., 143 N. Y. 430 [38 N. E. 461, 2 L. 
II. A. 544] ; Powers v. Sclilicht, 23 App. Div. 380 [48 N. Y. Supp. 237], affd. on 
opinion below 165 N. Y. 662 [59 N. E. 1129]." 

But, in addition to the foregoing, the record is abundant with proof 
that tlie directors lînew and authorized thèse agreements with Bassick 
after a spirited discussion, and I am fully satisfied by the testimony of 
both Moxhams that a resolution was passed (althougli not recorded) in 
regard to commissions on the March 9 contracts. Indeed, Egbert Mox- 
ham particularly impressed me as a truthf ul and honorable man. The 
method of keeping books and the continuing payment of thèse commis- 
sions, elaborately illustrated by documents and extracts in évidence, 
serve to confirm fully the conclusion that thèse Bassick transactions 
were ratified by ail the directors, if that were necessary — and I think 
it was not, because within the apparent power of the corporation 
acting through its président. 

Many pages of the record and the briefs are devoted to showing 
whether or not knowledge of what was being donc was kept from the 
director Josiah Howard. This controverted point is promptly disposed 
of when I state that Howard was hopelessly confused, and, while 
doubtless he is a well-meaning man, his recollection is se uncertain 
as to preclude reliance thereon for any finding of fact based on his 
memory. In addition to many other reasons, the testimony of Graham, 
a clear-headed and most reliable witness, still in the employ of the re- 
ceivers, would résolve any doubt in this regard if such existed. 

[6] Finally, the argument is advanced that plaintifïs are entitled 
to commissions only on so much of the explosives as were actually de- 
livered and paid for. On this branch of the case the argument applies 
to the T. N. T. contract which was canceled by the French govern- 
ment because of delays in delivery. The rule is elementary that, in 
the absence of an agreement to the contrary, a broker is entitled to full 
commissions if the failure to deliver is due to' the fault of his principal. 
There was a dispute in this regard between Moxham and Bassick; 
but, taking Moxham's testimony and his letter of July 16, 1915, claimed 
to be corroborative (if admissible on this point), the contention is not 
borne out. Moxham was asked: "* * * You never agreed * * * 
that they should be paid any commissions except as and when you 
received the money under the contract that they obtained," and he an- 
swered, "That is correct." He also wrote on July 16, 1915 : "In other 
words, if we do not receive our pay in whole or in part, your commis- 
sion is to be reduced accordingly." Both the conversation and the let- 
ter mean no more than that, if ^tna fulfilled its contracts and the 
vendees did not pay, Bassick would not get his commissions. They did 
not mean that Bassick would lose his commissions if ^îîtna defaulted. 

For the reasons above outlined, a recovery may be had against de- 
fendants on the T. N. T. and gun cotton contracts, with interest from 
the dates when the respective payments of commissions were due, and 
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the counterclaim in respect of the two sraokeless powder contracts is 
not sustained. 

The Picric Acid Contract, 

[7] From the time of the first interview between Bassick and John 
on February 19, with Moxham, or, in any event, the succeeding inter- 
view, Bassick and John concededly (on their own testimony) occupied 
the relation of broker to principal in regard to the sale of explosives 
as then discussed, except gun cotton. "We did not talk about picric 
acid specifically, but it was understood that we were to receive a com- 
mission of 10 per cent." (John, pp. 237, 238 ; lîassick, p. 9021/2.) At 
that time Moxham said the priée of picric acid would be $1 per pound. 

It is entirely clear, and was made so to Bassick and John, that Mox- 
ham fixed this price because that was what the Du Pont Company was 
getting. The Du Pont Company was an old established concern, high- 
ly organized and, presumably, fully equipped. At this time, JEtna. did 
not hâve a picric acid plant, nor the land on which to build one, and, in 
order to manufacture this commodity, it would be necessary to erect a 
plant and hâve it properly manned and equipped. The suggestion that 
this was a provident price, based on an estimate, as stated by Moxhain 
and Egbert Moxham, that picric acid could be manufactured at 50 
cents per pound, is not borne out. While there is some testimony to 
that efifect by both Moxhams, I am satisfied that they are in error (in- 
advertently), because the letter of Moxham to his son, dated May 21, 
1915 (Défendants' Exhibit PI) and stating: 

"Tlie incloseil is the first effort <m our part to i;e( soiue sort of a line on 
the probable cost of inaterial foi- tioth piei-ie ariil and T. X. T., and I hâve no 
doubt it will be interestlns to you. « * * Ail this is only a rough guide foi- 
tlie présent, but it is better tlian notliing" (italics mine) 

— accurately fixes the date when the fîrst estimate was made as being 
in May, 1915, tvv-o months after the picric acid contract was signed. 
As brokers, Bassick and John owed the highest duty to Altna — a propo- 
sition admirably stated in 4 Ruling Case Law, § 22, from which the 
f ollowing is an extract : 

"It uaturally follovvs from the s^neral ruie re<piirinK a broker to act with 
the utuiost sood faith towards his i)rineipal, that he is under a légal obliga- 
tion to disclosi' to his employer ail faets within his Knowledge which are or 
may be niaterîal to the matter in which lie is emplo.', e<l, or whicli might in- 
fluence the action of liis employer in relation thei'eto. A broker does not ful- 
flU tlie measure of légal reciuirenients tiy inerely carryiug ont his spécifie in- 
structions, for lie owes the fnrther duty of niaking a full, fair and prompt 
disclosure of ail facts affeeting the ])rincii)ars rights or interests, or in any 
vvay pertaining to the disclmrge of liis ageucy." 

See, also, Cnrdozo v. Middle Atlantic Immigration Co., 116 Va. 342,, 
82 S. E. 80; Holmes v. Cathcart, 88 Minn. 213, 92 N. W. 956, 60 E. 
R. A. 734, 97 Am. St. Rep. 513: Wadsworth v. Adams, 138 U. S. 
380, 11 Sup. Ct. 303, 34 E- Ed. 984; Dickinson v. Tysen, 209 N. Y. 
395, 103 N. E. 703; Low v. Woodburv, 107 App. Div. 298, 95 N. 
Y. Supp. 336. 

At the time (whether Eeljruary 19 or 20) when Moxham fixed the 
price of picric acid at $1 per pound, and agreed with Bassick and John 
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on a 10 per cent, commission, the agreement vvas fair and proper. The 
negotiation was on with Crisp for gun cotton (Exhibits S, U, and V), 
but negotiations for picric acid had not begun. The proposai for sell- 
ing picric acid with Crisp and anothcr party, according to John, "de- 
veloped a day or two after meeting Mr. Moxham." The London ne- 
gotiations proceeded in part through the I^ondon City & Midland Bank 
(communicating with the Bankers' Trust Company in New York) and 
partly through one Ilodges in New York (communicating with one 
Proctor in London). The importance of the subject warrants the set- 
ting out of the cables interchanged ; ail of the foUowing having been 
seen by both Bassick and John : 

"Exhibit P — Cablegriuu, Proctor to Ilodges, February 24, 1915: 'Ilave sold 
eiitire output iiicrlc acid elglitj' lier cent, acid twciity per cent, water dollar 
.sl.\ty-flve per ])ound net to you dollar sixty will deposit tweiity-five per cent, 
against bond instruct principals to liav(> New York bank cable London bank 
aiithorizntion to sign contract Orisp represenfing ns otlier contracts progress- 
Ing rapidly.' 

'•l'Lxhibit X— Calilegram, Bankers' Trust Company to London City & Mid- 
land P>ank, February 24, lOlô (Moxhani's deleted copy is i'.xhibit O): 'Cable- 
gram recelved. Seller will autliorize yon by proper résolution to be tiled 
with us certified copy to go forward to you to close following contract with 
bïiyer to bo named and be filled in by you. (Theu follow détails as to guu 
cotton at 75 cents per pound for March and April deliveries and G3 cents per 
pound for the remalning deliveries.) Whcn this contract closed will take up 
with you picric acid con.tract along sanie Unes deliveries beginniug at ninety 
days based on capaeity of <S,000 to 10,000 poinids per day on contract up to 
Jannary 1916 price dollar sixty-flve per i:)oun<l, understand Crisp lias men- 
tioned this to you, message 1G8.' 

"l'ixhibit W — Ivctter lUissick to Bankers' Trust Company, February 26, 
1915: 'Iteferrlng to the contract for picric acid to lie signed by the Ix)ndon 
City & Midland Bank, Limited, of London, for the ,10tna Explosives Company 
of Xew York, I hereliy authorize you or theni to iiisert in the contract the 
price of oue and (Î5/100 (.fl.Oô) doUar.s per pound.' 

"lOxhibit X — Cablegram, Banker.s' Trust Couipany to London City & Mid- 
land Bajdî, February 20, 1915 (Moxham's deleted copy is Fxhiliit Y): 'Aitna 
l'Ixplosives (îompany lucorporated hâve deijositcd with us certified copy reso- 
lution thelr board of directors authorizing you on their behalf to slgn exécute 
seal and deliver a written contract * * * for the sale of picric acid 
■* * * at one dollar sixt.v-five cents per pound. * * * ' , 

"Fxhibit Al— Letter, Bassick to Bankers' Trust Company, Mardi 2, 1915: 
'I hereby authorize you to close the contract for two million povmds of picric 
acid, * * * the pi'ice per pound to be one dollar .sixty-llve cents.' 

"Kxhibit Dl — Calilegram, Bankers' Trust Company to "ComiJtouia' London, 
March 2, 1915: •Kefer our cable twenty-sixth cable specitications required 
picric acid price dollar sixty-tive per pound f. o. b. Xew York.' " 

Tliose cables, supra, where référence is made to "Moxham's deleted 
copy," were cables shown to Moxham with the priées omitted. Bas- 
sick and John both testified that at one of the eariy interviews with 
Moxham, probably the third, they changed the arrangement as to pic- 
ric acid and substituted for the agreement of 10 per cent, commission, 
an agreement that Bassick was to receive ail in excess of $1 per pound 
.net to /Etna. John, when asked on direct-examination why an excep- 
tion was made with regard to the compensation of Bassick in regard 
to the picric acid contract, stated : 

"Wcll. we knew that the price of picric acid was above a dollar a pound 
after we had received the price at wlilch the French and English governments, 
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or rather Mr. Crisp and Walter's clients were willing to pay for plcrlc acid, 
and that the priée of one dollar was agreed upon when we informed Mr. Mox- 
ham that a higher priée than one dollar could be secured for that cdm- 
modity." 

Bassick testified that he could not fix the date of the conversation 
with Moxham changing the picric acid agreement, except that it was 
shortly before Pebruary 25. John finally testified that the conversation 
took place after Washington's birthday and was about February 23 — 
obviously an error, as will appear infra. Moxham fixed no date. 
From the testimony of Hodges, it appears that Bassick and John had 
agreed with Proctor, prior to February 21, to furnish picric acid to 
him at $1.50. It is, however, not open to doubt that when the new 
arrangement was made with Moxham, Bassick already had the infor- 
mation from Ivondon as to the $1.65 price (testimony, pp. 903, 961, 
962) — in other words, that the interview with Moxham must hâve 
taken place at least after Bassick and John had the information con- 
tained in Exhibit N, dated February 24, and, perhaps, a day or two 
later. Human nature is human nature ; and there can be no explana- 
tion for the change from 10 per cent, to what plaintiffs call the "over- 
age" above a dollar, unless plaintiffs had information that picric acid 
was commanding high priées in a rising market. 

John is shrewd and persuasive, and he knew his man. By this time 
he reahzed perf ectly that Moxham was sitting in the ^tna offices with 
his eyes and ears closed, and had not the faintest idea of what was 
going on in the market, although everybody else seemed to know 
{Johannet, p. 1173 et seq.; Davis, p. 1028; Peters, pp. 1138, 1139). 
Moxham had agreed that the cablegrams could be shown to him with 
the priées deleted, but, nevertheless, the subject of price was dis- 
cussed. Moxham testified: 

"Q. Between Sunday niglït, when John telephoned you as to the price he 
was goisig to get from the Freneh govemment, and the time when you flrst 
saw Bassick, had they ever spoken to you about the price they expected to 
get for picric acid? A. Yes, frequently. Q. When? A. I cannot remember. 
We discussed it freely, what hope there was of getting a price, and what the 
price «wonld be, and ail about it. Q. What dld they tell you the price would 
bel A. They didn't know. Tliey didn't know untll they tried. • « * 
Tliey didn't tell me about the London & Midland Bank, but they did tell me 
about the Freneh contract. Q. When they told you on that Sunday night? 
A. Yes, sir. Q. They didn't tell you then about their negotiations with the 
Tandon & Midland Bank? A. They told me about the negotiations, but not 
the price." 

John testified on redirect examination as foUows: 

"Q, Dld he (Moxham) at any time ask you what you were expecting to get 
on this pending or eontemplated English contract which you were trying to 
negotiate through the trust company hère, and the London & Midland Bank 
in London? A. Yes, sir; he dld ask. Q. What dld he say? A. 'Well, now, 
what are you gentlemen getting for this picric acid.' * * • Q. And what 
dld you say to him? A. We avoided the question the best we could, and told 
him it was understood that tlie price to us was to be $1, the price to the 
^jtna was to be $1, and that ail in excess was to corne to us, and that we had 
to divide this commission with others, and that the mode and method of the 
distribution of commission was a matter that we ought to be responsible for. 
Q. Did he press his in(iuiry then any fvirther? A. Well, he sald that he 
would like to know, and we told him that if it was just as well we would let 
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the matter stand aî5 it was. Q. What did he say to that? A. Well, he says. 
'I will hâve to fliul out what price plcric acid is selling for.' Q. What else? 
A. I think that is ail that he said. Q. So that you didn't furnish the infor- 
mation at that time to him? A. No, sir." 

Finally, when informed by Bassick that the picric acid contract had 
been closed at $1.45, AToxham "told Bassick that if I had known that 
there was any possibiHty of picric acid selhng at that price I would 
most certainly hâve changed my figure to them." The clear inference 
from John's testimony, in answer to the court's questions, is that, prior 
to the closing of the French offer on March 7, John never told Mox- 
ham of the $1.65 price and Moxham's testimony fully confirma this 
conclusion. 

There is no doubt that Bassick and John regarded the Crisp nego- 
tiation as serious, and it was still alive on March 6, and yet about 
March 1, according to John, he told Moxham that "the only legitimate 
offer" that he had received, or "suggestion of an offer," was for $1.20, 
"and that offer- — it was a suggestion of a possible offer — had been made 
by Col. Johannet." If John's recollection is right, then the impression 
sought to be given was that $1.20 was the highest price possibly ob- 
tainable, and then only possible. But Johannet testified that the only 
day on which picric acid was discussed was March 7 — the same date 
when Johannet stated he would close on T. N. T. and gun cotton. Hère 
there is every reason to rely on Johannet's "dossier." If Johannet 
had mentioned a figure, any one who saw his "dossier" and heard him 
testify would realize that he would make an accurate note of that fact. 

There was no cable nor other corroborative circumstance as in the 
case of the gun cotton. It may be that John heard talk among the 
brokers which led him to believe that the French government would 
buy picric acid, or, perhaps, so concluded as a natural surmise from the 
fact that there was a market for any military explosive; but I am 
satisfied that Johannet never talked figures on picric acid until March 
7. On that occasion, John asked $1.50, Johannet offered $1.40, and 
they closed at $1.45. Before the contract for picric acid between 
yEtna and the French government was executed, the directors (there 
is some doubt as to Howard) knew of the commission to be paid to 
Bassick. Howard was not at the meeting of the board on March 9, 
1915, although I think Howard was told at some stage of the amount 
of the commissions. 

[8] Egbert Moxham and C. A. Belin protested vigorously against 
this large commission, but were finally prevailed upon by Moxham to 
sustain him in the agreement he stated he had made. But this much is 
certain, that Egbert Moxham, C. A. Belin, and Howard never knew 
nor were told that Moxham had agreed to be kept in the dark as to the 
market price of picric and had consented that the priées should be 
deleted from the correspondence shown him. Egbert Moxham was 
in a difficult position. His father had put the proposition to him and 
the others that he had made an agreement and was in honor bound to 
keep it. That is a hard place in which to put any son. Howard was 
evidently taking Moxham's word and judgment at this period of the 
company's history and for some time later, and C. A. Belin the same. 
But there never can be a ratification by a corporation, acting through 
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its board of directors, unless the board knows ail the facts and the es- 
sential fact that this contract was made blindfolded had not been com- 
municated to the board. 

[9] What, then, are the results in law to which thèse facts lead. 
Eassick was clearly a broker as to picric acid from the moment lie 
agreed to sell explosives, including picric acid, on a 10 per cent, com- 
mission basis. The change to the more favorable terms was obtained 
by the broker without disclosing ail the facts known to him. The 
case might be différent if Bassick had been under any légal obligation 
to buy the product, yet Bassick's theory in bis dealings with Moxham 
seemed to be that he was not under any duty to make disclosures to 
Moxham. In response to Moxham's request to see copies of the cables, 
Bassick stated, " * * * But I will not bave the price in there," 
whereupon Moxham asked, "Wliy not?" to which Bassick replied: 

"Becanse you are not entltled to know It; you iiiade us a prlce or' .fl, aiul 
ail we get over $1 belongs to us ; therefore I don't see why you sliouUl kiiow 
it. * * * On the things on wliich you made us a commission price I am 
willing to tell you." 

It is certainly not within the apparent power of the président or 
gênerai manager of a corporation to arrange with a broker to be kept 
in the dark as to the market price of a commodity for the sale of which 
the broker is to be compensated by "overage." Such an arrangement 
is not ordinary, but is extraordinary. To sanction it is to hold that, 
in the absence of express permission of the stockholders, a président 
or other person in charge of the management of a corporation is au- 
thorized by virtue of gênerai authority in the ordinary conduct of busi- 
ness, to make agreem.ents for commissions with purposeful disregard 
of the information known to bis brokers and available to him. Actual 
fraud is often difficult of proof; but, if any such method of doing 
business were to be permitted, the way would be easy to commit grave 
wrongs against the stockholders of corporations, who must dépend 
upon the fidelity of their directors and officers to safeguard their prop- 
erty. The protection against such acts is not limited to the enforce- 
ment of appropriate remédies against faithless or incompétent direc- 
tors and officers. Where the transaction or the agreement is extraor- 
dinary, the person dealing with the représentative of the corporation 
is placed on notice and may not rely on such dealing. The only hope 
for him is that the board of directors may ratify the agreement and 
such ratification is valid only (1) when made with fuU knowledge of 
ail the facts, and (2) provided the board itself bas power to make such 
a contract. As already pointed ont, the ratification of the board was 
without full knowledge ; for, if Egbert Moxham and C. A. Belin had 
known ail the facts, it may fairly be inferred from their attitude that 
they would bave refused to stand by Moxham's agreement. 

[10, 11] But I go further. In my opinion, if it were to be found 
that tiie board knew ail the facts, they had no power to authorize an 
agreement so disproportionate as to be unconscionable. It has been 
settled by Hume v. United States, 21 Ct. Cl. 328, affirmed 132 U. S. 
406, 10 Sup. Ct. 134, 33 L. Ed. 393, that even in the case of a sale — 
"suoh a contract, wliether foundod on fraud, accident, nilstake, folly, or Ig- 
norance, is void at comnion law. It is not necessary to iuvoke tlie ald of a 
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court of equlty to reform it. Courts of law will always refuse to enforce suci 
a 'bargain, as against tlie public policy of honesty, falr dealing, and good 
morals." 

And, as said by Mr. Chief Justice Fuller: 

"And there raay be contracts so extortionate and unconscionable on thelr 
face as to raise the presumption of fravid in their inception, or at least to re- 
quire but slight additional évidence to justify such presumption. In such 
cases the natural and irrésistible inference of fraud is as efflcacious to main- 
tain the défense at law as to sustain an application for affirmative relief in 
equity. When this is so, if performance has been accepted in ignorance and 
under circumstances excusing the nonreturn of articles furnished, and thèse 
hâve some value, the amount sued for may be reduced to that value." 

Under this so-called "overage" arrangement, Bassick was to recèive 
$1,800,000; i. e., 31 per cent, in round numbers, on a sale of $5,800,000 
— an amount obviously so far above anything which can be called rea- 
sonable, or even libéral, in the circumstances, as to characterize the 
agreement, within the famous observation of Lord Hardwicke in Earl 
of Chesterfield v. Janssen, 2 Ves. Sen. 125, 155, as — 

"such as no man in his sensés and not under delusion would make on the 
one hand, and as no * * * fair man would accept on the other, which are 
unequitable and unconscientious bargalns. * * » " 

The courts are holding those dealing with corporations to a con- 
stantly increasing responsibility and charging them more frequently 
v^^ith notice, where the subject-matter is outside of the ordinary agree- 
ments which are necessarily made in the daily conduct of business. 
Such a judicial trend, even in the case of trading corporations, is in re- 
sponse to the need of safeguarding the rights and property of stock- 
holders often large in number, with small individual holdings, who 
must rely not only on the fidelity of ofïïcers and directors, but also on 
the rigid application of sensible ruies of law developed to meet modem 
business conditions. A great deal of the important business of the 
country is necessarily donc in corporate form. Sufificient capital can- 
not be obtained for many large enterprises without the aid of the in- 
vesting public. It is in the uTtimate interest of business and the pro- 
jection and prosecution of large enterprises that the investing public 
must feel confident that a just appeal to the courts will not go unheed- 
ed, and that the courts will not permit their property to be disposed of 
under circumstances which amount to a gift, and those dealing with 
corporations cannot rely, in such event upon the proposition that a 
board of directors has power, in law, to authorize a gift. Doubtless a 
natural person, in the absence of fraud or duress, can give away his 
property. Not so with the directors of a corporation as to corporate 
property. 

It is unnecessary to analyze the many cases cited by both sides. 
They each stand on their own facts with the applicable principles of 
law ; but I am quite confident that the law is as above stated, whatever 
the facts may be, and the only question, then, is to détermine whether 
the facts justify the application of the principle. For the reasons 
stated, I hold that there cannot be recovery for the commissions sued 
for on this branch of the case on the basis of plaintift's' claim. 
246 F.— 63 
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[12] Whether the équitable relief prayed for may be granted îs a 
more difficult question. The case is peculiar. The commissions were 
paid with full knowledge that Bassick was to receive the "overage," 
and the deleting of the cablegrams was with full knowledge of Mox- 
ham. The concealment tpok place after Moxham had originally quoted 
the $1 price, and was a case of overreaching and grasping, and, while 
what was done in this regard amounted probably to a fraud in law, 
there was no such conduct as is exemplified in cases like Palmer v. Pir- 
son, 4 Mise. Rep. 455, 24 N. Y. Supp. 333, affirmed 144 N. Y. 654, 39 
N. E. 494; Braden v. Randles, 128 lowa, 653, 105 N. W. 195, and 
Wadsworth v. Adams, 138 U. S. 380, 11 Sup. Ct. 303, 34 L. Ed. 984. 
Défendants, while strenuously contending for a recovery back, never- 
theless take a position consistent with equity when they say : 

"If, however, the court Is of opinion ttiat the défendants, by aslilng for 
affirmative équitable relief, are in a position wbere they are obllged to do 
equity, then it is submitted that the court can détermine the reasonable value 
of thé services rendered by the plaintiff * * * to the défendant, in so far 
as there were any services for which they are equitably entitled to be paid, 
and, allowing for such reasonable value, can decree the return of the balance 
of the money received by plaintiffs to the receivers for the benefit of the 
stockholders and credltors." 

The circumstances do not, in justice, require the harsh application 
of a complète forfeiture of compensation. The service was rendered, 
and ^tna is to-day manufacturing for and delivering to the French 
government picric acid under a modified agreement having its inception 
in the original agreement obtained by Bassick through John. The 
original agreement and price were advantageous, and, if Bassick had 
adhered to his 10 per cent, and ^tna had been properly managed, the 
contraçt would hâve been a source of substantial profit at a time of 
great importance in the history of ^tna. In such a situation (and 
more could be said) it would be inéquitable to order the return of what 
has been paid to Bassick, viz. some $183,000. 

But I think that the facts justify a further compensation to Bassick. 
This at first may seem inconsistent, but that inconsistency will present- 
ly disappear. In Hume v. United States, supra, the court found the 
market value of the goods and allowed recovery therefor. This was 
on the theory that the United States had actually received the goods, 
although the return was excused because of ignorance. If, in the case 
at bar, Bassick's (and John's) conduct was not such as to justify a for- 
feiture, then, in principle, the situation is much the same as in the 
Hume Case. In thé Hume Case goods were received and retained, 
while hère the resuit of Bassick's services was availed of. The con- 
traçt, being void, could be repudiated at any time, and resort could 
then be had to fixing the compensation on a fair and reasonable basis. 
Whether, therefore, viewed from the more strict requirements of the 
common law or the elastic discrétion of equity, the resuit is that Bas- 
sick is entitled on ail the facts to the reasonable value of his services, 
which is but another way of saying he should hâve what, in the lan- 
guage of the layman, would be called fair. 

It appears that, after a certain amount of picric acid was delivered, 
the contraçt was canceled, and a new contraçt with decreased priées 
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(dépendent on dates of delivery) was entered into. Fair compensation, 
in my opinion, is at the rate of 10 per cent., without interest, on the 
actual selling price of ^tna to the French government of the amount 
covered by the commissions, less the amount already paid ($183,000) 
and less the amount of the Smith and Lenpier notes. In other words, 
plaintiiïs' recovery is not to exceed said 10 per cent., and, as the Smith 
and Lenpier notes are outstanding, défendants are not to be required 
to pay those notes and, in addition, a similar amount in this action — 
or the same amount twice. The exact figures can be worked eut in the 
findings. 

The Canadian Company Contracts. 

[13-15] ^tna entered into two contracts with the Canadian Ce: 
(1) Dated May 12, 1915, for 6,400,000 pounds of smokeless powder, at 
$1 per pound, upon which Moxham agreed to pay 5 per cent, commis- 
sion; and (2) dated May 20, 1915, for 1,000,000 pounds of T. N. T., 
at $1.15 per pound, upon which Moxham agreed to pay the excess over 
$1 — i. e., 15 cents per pound. The complaint was originally framed 
on the theory that the services performed were those of a broker, but 
the testimony showed that the services rendered were not in any sensé 
broker's services. 

(1) As to smokeless powder: Senator Curry, président of the Cana- 
dian Co., and Moxham, knew each other long bef ore John appeared on 
the scène. Canadian Co. had a contract with the Russian government 
for the delivery of shells, and needed smokeless powder to fill them. 
Curry, for his company, was in the market for 4,000,000 pounds of 
smokeless powder, and was negotiating with Moxham for that quan- 
tity at $1 per pound. The spécifications had been furnished by the 
Russian government, and therefore could not be the subject of debate 
or negotiation. Curry on March 15, 1915, had stated, in effect, that 
he would be satisfied with deliveries beginning in August, and that 
"there is no doubt whatever about our wanting the powder, and the ad- 
vance payment named by you is ail right" (Défendants' Exhibit Ul ; 
also Défendants' Exhibit Ml). 

Aside from the détails of the formai language of the contract, the 
only open question of any conséquence was the time and method of 
making payments. The Canadian Co. was at ail times ready to make 
an advance payment of 25 per cent, on the amount of the contract price 
(Défendants' Exhibit Ml). Moxham, at first, had asked for an irrévo- 
cable letter of crédit for so much of the entire purchase price as had 
not been paid in advance; then he asked for a 50 per cent, advance 
payment, and, after that proposition was rejected, he returned to the 
proposition of an advance payment of 25 per cent., but demanded that 
it be released so that it could be used by Jîtna to build a new plant in 
Canada. 

About this time, viz. in the middle or toward the latter part of 
March, Moxham decided to employ John to carry on the negotiations. 
"I told him," testified Moxham, 'T was down and out; my patience 
was exhausted. I could get nowhere with the Senator. I said, 'John, 
if you, with your patience, can bring him to book and close the con- 
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tract wïthin a reasonabie time, I will be glad to give you a commission 
for doing it ;' " and ht agreed to pay John 5 per cent. This was a most 
extraordinary performance. Hère was a responsible concem anxious 
to buy, with price, amount, and spécifications as to material arranged 
and time of delivery indicated, and only one substantial point outstand- 
ing and yet Moxham agreed to pay an outsider over $300,000 for some- 
tliing which any intelligent employé — Sallade, for instance — could 
doubtless bave accomplished. 

Of course, John was under no obligation to décline employment be- 
cause Moxham chose to employ him, instead of either doing ail the 
work himself or assigning one of the officers or employés to do it. 
Curry had no recollection of ever having previously met John. John 
testified that he had been introduced to Curry in February, but the 
circumstance obviously was merely casual, as John, in substance, ad- 
mitted, because he stated that he did not know whether Curry remem- 
bered him. Thus there was absent the personal équation, which is 
sometimes important in a negotiation. John testified that he had about 
50 interviews (inclusive of talks as to smokeless powder and T. N. T.) 
with Curry. As the T. N. T. contract was signed on May 20, and as 
John was employed not prior to the middle of March, this means that 
John saw Curry at least once almost every day for two months — a 
seemingly exaggerated estimate of the time and effort expended, espe- 
cially in view of Curry's testimony that John had only 10 or 12 inter- 
views with him. Memory in such matters is not reliable, unless a 
mémorandum (à la Johannet) is kept, and the fact probably is that the 
number of interviews between thèse men was somewhere between their 
respective estimâtes. 

While the discussion as to terms was proceeding, Moxham wrote 
letters to Bassick and John, evidently intended for Curry's perusal (as, 
for instance, Plaintiff's Exhibit 44 and Plaintiff's Exhibit SI), in effect 
threatening to call off negotiations unless the matter was closed. This 
procédure was the familiar practice known to lawyers as "making a 
record," and very much in line with what was testified by Curry in 
pointing out that negotiations were never broken off between him and 
^tna, viz. : 

"Mr. Moxham, of course, would wrlte very différent f rom what he talked ; 
he would Write letters, then I would meet him and, perhaps, hâve luncheon 
together, and he would say, 'Why don't we get thèse thiugs fixed up?' and I 
would say, 'I am ready to fix tViem up ; it must be your fault.' So the 
thlng went along for a whlle, and after that, when he saw hls position was 
not tenable, lie came down and said, 'We are willing to worls with you and 
assist each other.' " 

See, also, Curry's letters to Moxham, Défendants' Exhibits Ml and 
NI. 

The final resuit as to the method of financing the transaction was a 
plan whereby .<Etna made an issue of bonds, delivered them to Cana- 
dian Co. and also elected officers of the Canadian Co. to the directorate 
of the subsidiary ^tna Company which was to handle the Canadian 
Co. contract, and ..ïîtna received advance payments in cash under the 
contract which it was allowed to use for the purpose of building a 
Canadian plant. 
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Tliere is a conflict in the testimony of John and Curry as to who 
suggested the plan. Curry testified that it was his suggestion and was 
worked eut between hira and iloxham. John, whose meniory on most 
matters was very keen, was unable to recall some highly important dé- 
tails of the plan, although it is contended on his behalf that the plan 
was substantially similar to that proposed by John to the French gov- 
ernment. Curry is a man of the virile, blunt, straightforward type, 
and, so far as this record discloses, entirely disinterested in and in- 
diffèrent to this controversy. There is no reason to doubt that Curry's 
recollection in this particular is to be relied upon. What took place is 
very well summarized by Curry as follows : 

"Q. Tu th(> worldng ont (if the détails of this plan, ♦ • * between whom 
were the talkK hatl on that snhjeet, the tenus of the coutraet as finally ex- 
ecutedV A. Well, the talks. of course, that were hinding and would amount 
to anythinK, were had with Iilr. Moxham's olliee aud in the présence of his 
soliciter and two or three of tlie directors. * * * Mr. John had to do 
with some of the détails of the work, but the basic princlple on which we were 
working was detailed by Mr. Moxham's office." 

Much is niade of the fact that while the negotiations were pending 
Curry sent an expert to Canada to look over the situation, with a view 
to establishing a plant there for the manufacture of smokeless powder 
by his conipany. The resuit of thèse inquiries, however, was given to 
Moxham for his use, and the most this incident could amount to would 
be a natural précaution to see what could be donc if Moxham adhered 
to impossible financing propositions. 

The amount actually purchased under this contract of ^tna with 
Canadian Co. was 6,400,000, instead of 4,000,000, as originally con- 
templated. It is cjuite clear that John had no part in obtaining this in- 
crease. What happened was that another company from whom Curr}' 
had expected to purchase this additional amount was not able to fur- 
nish it, and thereupon Curry decided to increase the order to ^îtna. 
Any one who saw and heard Curry on the witness stand would quickly 
realize that he would know what he wanted. As tersely stated in the 
testimony : 

"Q. What I want to know is, who mentioned that additional 2,400,000? A. 
I dld, of course. Mobody else would know it was wanted except nie. Q. Who 
did you mention it to? A. Mr. Moxham. » * * " 

From the foregoing it is obvious that John was not a broker. To be 
a broker, one must find the customer to whom to sell, or from whom to 
buy, as the case may be. What John did was to render services in 
partly assisting to bring a well-develo]jed negotiation to a close. For 
such service, $300,000 (in round numbers) on a contract of $6,400,000 
is nothing more nor less than a gift, which neither the président nor 
any board of directors had any power to authorize, and the agreement 
must be declared void, as unconscionable and without authority. 

Bassick, of course is entitled to compensation for John's services, 
and, as the employment was undoubted, and no wrongful élément of 
inducement or concealment enters into the situation, recovery back as 
matter of law is so doubtful that I hâve concluded to let the matter 
rest where it now is. This conclusion is strengthened by the fact that, 
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while I think the amount paid is more than the services were worth, 
yet I cannot say that it was excessive to the point of unconscionability. 
In other words, if originally Moxham had agreed to pay the amount 
already paid, the court could not hâve held that such amount, though 
large was so large as to be unconscionable. 

As to T. N. T. 

[16] Curry testified that it was his best recollection that he had told 
Moxham in February that he would require over 4,000,000 pounds of 
T. N. T., and that subsequently Moxham asked him to get in touch 
with Bassick in regard to T. N. T. John testified that, on the first 
occasion when Moxham spoke of the Canadian Co. matters, Moxham 
informed him that Curry was prepared to make a purchase of T. N. T. 
in addition to smokeless powder. In Défendants' Exhibit NI, from 
Curry to Moxham, dated March 17, 1915, Curry wrote: 

"Re Trinltrotoluol : I hâve been unable to get in toueh wlth Mr. Bassick. 
The téléphone people say he bas no office In thls city. Am anxious to bave 
this matter settled." 

We thus hâve again a situation where Moxham and John knew that 
there was a willing purchaser and ail that was needed was to follow 
up the negotiation, and yet the compensation of everything over $1 
resulted in giving Bassick 15 cents per pound on a contract of $1,150,- 
000; i. e., $150,000, or a trifle over 13 per cent. In other words, the 
agreement was to pay Bassick (John), who had not found the pur- 
chaser, over 3 per cent, more than was accorded to him in those orig- 
inal transactions in the early period of ^tna's career, where Bassick 
(John) had found the purchaser. In addition to what has been said 
about John, the évidence establishes that nothing was donc by Bas- 
sick, for the interviews between Curry and Bassick related to other 
commodities which Bassick desired to sell. It needs no argument to 
characterize such a contract as void, because unconscionable and a 
manifest waste of corporate assets. 

Hère, again, however, the employment is unquestioned, and, as by 
his abdication Moxham had left the arrangement of the détails, in- 
cluding price, to Bassick, the matter will be left where it is, for the 
same reasons as stated in connection with the Canadian smokeless 
powder contract. 

The J. P. Morgan & Co. Contracts. 

[17,18] (1) The contract of December 17, 1915. In December, 
1915, J. P. Morgan & Co. were representing the French government 
in the purchase of explosives. About December 10, 1915, Mr. Catch- 
ings, of J. P. Morgan & Co., the assistant of Mr. Stettenius (who was 
in charge of purchases for that firm and with whom Moxham was ac- 
quainted), called up Moxham on the téléphone and in Moxham's ab- 
sence was put on Sallade's wire. Sallade, at that time, was Moxham's 
assistant in handiing the military products. Catchings asked whether 
/Etna was interested in making an offer on gun cotton to the French 
Republic, and, if so, to let him know. Sallade told Catchings he would 
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take the matter up "with Mr. Moxham when he came in." Sallade, 
after talking to Moxham, saw Catchings, quoted a price of 57 cents 
at first, which Catchings refused, and then Sallade, after telephoning 
Moxham, offered 1,200,000 pounds a month at 55 cents. Catchings 
said he would cable the offer. When Sallade returned to the ^tna 
office, Moxham said he had reconsidered the amount, and wanted to 
change it to 750,000 pounds per month. The next day Sallade went 
over to see Catchings, and told him Mtna wanted to make a change ; 
but Catchings said that it was too late, that he had already cabled, but, 
if the contract should be awarded to ^tna, that "no doubt we could 
adjust the quantity." The following day Sallade was called into Mox- 
ham's office, and John was there, and Moxham said, "You and John 
go over and see Catchings, and see if they hâve heard anything of that 
cable," and Sallade and John went over to Catchings together. Catch- 
ings said he had received a lower offer than 55 cents on gun cotton, 
and that "you had better see Mr. Moxham and see if he cannot reduce 
his figures." John attempted to argue with Catchings as to cost of raw 
materials, but Catchings said that did not interest him as in justice 
to the French government they (J. P. Morgan & Co.) had to accept the 
lowest figures. Sallade and John went to the téléphone, and, in the 
absence of Moxham, they got Egbert Moxham on the phone. Sallade 
talked to him, and Egbert Moxham said, "You use your judgment 
about that, and, if you think it is ail right to close for 52% cents, do 
so," whereupon "Mr. John and myself went back to see Mr. Catchings, 
and we made the price of 521/2 cents." The next day, according to 
Sallade's understanding, John was with Moxham and one or the other 
of them arranged to bill the gun cotton at 55 cents with a 21/0 cents dis- 
count. (See contract, plaintiffs' Exhibit 34.) "I think," testified Sal- 
lade, "Mr. John went over there [to Catchings] alone ; I don't know 
whether they telephoned Mr. Catchings and fixed that up." The 
next morning Catchings telephoned Sallade that he had heard from 
France, and wanted to know whether Moxham wished to put in 1,200,- 
000 pounds per month, or the 750,000 pounds per month. After Mox- 
ham had instructed Sallade that the amount was to be 750,000 pounds 
per month, Sallade telephoned Catchings accordingly. The final resuit 
was the contract for gun cotton (Plaintiffs' Exhibit 34), whereby ^tna 
agreed to sell 5,250,000 pounds to he delivered by July 31, 1916, and, 
thereafter, 750,000 pounds per month, beginning July 31, 1916, until 
30 days after the close of the war. 

Bassick's claim is that this contract for additional gun cotton was 
brought about by John's persistent urging of Johannet to purchase 
more gun cotton, and that, because thereof, Johannet cabled to his gov- 
ernment and thus set in motion the inquiry which J. P. Morgan & Co. 
made to ^tna through Catchings. On this point the évidence, on first 
impression, seems somewhat confused, but an analysis of the situation 
discloses a reasonable explanation of what took place. 

Under the contract for gun cotton of March 9, 1915 (Plaintiffs' Ex- 
hibit 27) the French government had the option 90 days prior to the 
expiration of the contract (i. e., prior to December 31, 1915) to pur- 
chase 700,000 pounds for three additional months, making a total of 
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2,100,000 pounds additional. John undoubtedly was présent at dis- 
cussions with Johannet relatirig to the exercise of this option (Testi- 
mony, p. 1317), and no doubt added his arguments to those of Mox- 
ham and Sallade while thèse negotiations were pending. 

It is contended that John urged Johannet to hâve his government 
purchase additional gun cotton. Sallade thought that John was prés- 
ent when the subject of exercising the option was discussed with 
Johannet (Testimony, p. 1317). On October 15, 1915, Johannet, in a 
letter to ^tna (Plaintiffs' Exhibit 37), exercised the option. Between 
December 10 (the day Catchings telephoned Sallade) and December 
17, 1915 (the date of the contract, Exhibit 34), there must hâve been 
discussion as to the détails of that contract. One of the points em- 
bodied in the contract, Exhibit 34, was that the optioned 2,100,000 
pounds provided for in the original gun cotton contract of March 9, 
1915 (Plaintiffs' Exhibit 27), should be applied under certain condi- 
tions against the 5,250,000 pounds of the contract, Exhibit 34. 

It was sought by plaintiffs to hâve it appear that, according to Sal- 
lade, that arrangement was made about a month prior to December 
17, 1915; but, when Sallade said he was présent at the discussion that 
"ultimately resulted" in applying the option against the 5,250,000 
pounds, it is clear that he was referring to the exercise originally of 
the option which after the Catchings interviews, and before the exé- 
cution of the December 17 contract, finally resulted in applying the 
option against the 5,250,000 pounds; and this interprétation of the 
testimony is confirmed by the following question to and answer by 
Sallade : 

"Q. Do you know of an,v prior negotiatlons of your own Unowledge? A. 
ïhat applied on this particular transaction, no." 

There is nothing in the record, except hearsay, to show that Johannet, 
at John's instance, cabled the French government or received any an- 
swers back. The burden of showing this was on plaintiffs. Défend- 
ants were not under any obligation to prove a négative, viz. to prove 
that cables not offered in évidence had not been sent. It is not strange 
that J. P. Morgan & Co., who were then purchasing agents, got in touch 
with Jitna. By this time, it is fair to présume that the French govern- 
ment knew what explosives it wanted, and it knew from its previous 
transactions that /Etna, manufactured gun cotton. What is more natu- 
ral than that Catchings should sound ^tna on price and quantity, as he 
probably did other manuf acturers ? There was not the slightest excuse 
for Moxham to send John over with Sallade to see Catchings. Sallade 
is apparently a very capable man of attractive personality, who' would 
not bave, and obviously did not hâve, any trouble in closing a business- 
like deal. 

The conclusion is irrésistible that John was not the efficient cause 
of this contract, nor in any sensé a broker. If he was, then again the 
compensation is flagrantly ont of proportion to the service. But this 
transaction is another instance of the employment of John by Moxham 
to do something. As pointed out, it is difficult to détermine what he 
did, and the amount Bassick has received for his services is very large. 
Yet hère, also, the recovery back is so doubtful (and the water has gone 
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over the dam) that I hâve concluded not to sustain the counterclaim 
nor order an accounting back. 

(2) The smokeless powder contr^-Ws of March 31, 1916. 

[19] (a) The first is the so-called lîridgeport contract for 3,000,000 
pounds at 80 cents pcr pound. The second is for 1,000,000 pounds per 
month at 80 cents for the first 3 months and 75 cents thereafter, until 30 
days after the end of the war. The commission agreed to be paid by 
Moxham in his letter of March 30, 1916 (Plaintiffs' Exhibit 47), was 3 
cents per pound on the first contract and 5 per cent, on the second. 

Moxham had leanied that a contract which /Etna had with the 
Bridgeport Projectile Company was for the benefit of the German gov- 
ernment, and he refusée! to fdl it. Moxham took up with Davison and 
Bacon, of J. P. Morgan & Co., the question of their taking over the 
Bridgeport contract for some of the AlHes. John claims that Moxham 
found the situation a cHfficult one and asked John to see Johannet. 
Bacon testified that, during the absence of Stettenius, he had charge 
of the export department of J. P. Morgan & Co. ; that he had known 
Moxham for 15 years; that Moxham came to see him in March, 1916, 
having been referred to him by Davison. Negotiations were opened 
concerning the transfer of the Bridgeport contract and the sale of ad- 
ditional powder. Bacon testified that he had two or three talks with 
John, but nothing of importance took place between them. There is no 
doubt that Moxham himself closed this and the 1,000,000 pounds per 
month smokeless povi'der contract with Bacon. There is equally no 
doubt that John busied himself with Johannet as to the Bridgeport 
contract at Moxham's request, and Bacon's testimony indicates that 
cables passed between Johannet and the French War Department in 
regard to this Bridgeport matter. John was in no sensé a broker, but 
he did render service in following up Johannet. 

It is difficult to détermine whether this contract was consummated as 
the resuit of direct instructions from the French government to J. P. 
Morgan & Co. or whether John's work with Johannet was the proxi- 
mate cause. In such circumstances the doubt must be resolved by the 
testimony of Moxham, for, whatever else may be criticized, there is 
no doubt that Moxham, although at times confused (for he was sufifer- 
ing greatly from an illness when on the stand), was a truthful witness, 
even to the point of making soine very f rank and damaging statements. 
Moxham said : 

"I did not say that the Bridgeport projectile transfer was carried on 
solely by nie. Jolm did tliat ; but tlie neiçotiations with J. P. Morsan, whieli 
negoliatious led — and I liave to mal^e it c-lcar to you — John was worlilng 
tlirougli Johannet, and I was worldng througli Bacon, praetically on the 
saine tliing — Jolm niade good ; I failed. * * *•> 

And again : 

"If it had not l)een for John, that contract never wonld hâve been clos- 
ed. * * * " 

And, further, when asked if he had a conversation with Davison 
about furnishing the French government with the Bridgeport powder, 
he answered : 

"No ; that came dlrectly from negotiations between John and Johannet." 



1002 240 FEDERAL EErOKTER 

See, aiso, Bacon's testimony, p. 1374 et seq. 

On ail the évidence, therefore, I hold this agreement with Bassick 
(John) valid, and there may be a recovery, with interest from the date 
of deferred payments. The amount involved was $2,400,000, the com- 
pensation $90,000, or about 3.7 per cent. — by far the most modest of 
ail the transaction.s. 

[20, 21] (b) The facts as to the 1,000,000 pounds per month con- 
tract are entirely différent. There is no évidence of the shghtest diffi- 
cnlty in Moxham's negotiation in this regard. The Morgan firm, un- 
der instructions of the French government, was in the market for 
"additional smokeless powder," and "then," as Bacon testified, "we, 
of course, looked over the field to see where we could get it and pro- 
ceeded to buy it" (pages 1379, 1380). Not only did Moxham see 
Bacon before John knew anything about this, but he agreed with Bacon 
on quantity and price and personally closed the contract. 

In the very testimony supra in which Moxham gave crédit to John 
for the Bridgeport transaction, he said, referring to this 1,000,000 per 
month contract: 

"But at the same time I closed this additional contract with Bacon for a 
million pounds a month to the end of the war. Do you get that position? Q. 
But I understood you a little vvhile ago * * * to say that John did ail 
the preliminary worli, and did ail the negotiationsfjn this transaction? A. I 
did not mean that, referring to the J. P. Morgan million pounds per month 
order." 

Bacon testified: 

"Q. Had you had any discussions with anj'body rcpresenting the iI2tna 
Company in regard to either of tliose two mattei's before you had your first 
tallc on the subject \Yith A. J. Moxham? A. No." 

John talked with Bacon two or three times, but apparently without 
any authority whatever from Moxham. 

The argument is strenuously advanced that John induced Johannet 
to cable the French government to order additional smokeless powder, 
and that the instructions to J. P. Morgan & Co. were the resuit of 
thèse cables, and the testimony of Bacon is referred to in support of 
this contention. Bacon's testimony, however, does not bear this out. 
While he knew "generally" that there were such cables "as to the 
Bridgeport contract," and that "Mr. Johannet had the matter in hand," 
liis testimony otherwise is simply to the effect that J. P. Morgan & 
Co. "naturally * * * never purchased except under instructions." 
Of course not. Obviously, a purchasing agent for a government can- 
not know what to purchase until instructed. Bacon was then asked: 
"Q. And you were not interested in this matter particularly until after 
you received thèse instructions, were you?" and replied, "A. No." 
He f urther testified : 

"Q. Is it not true that the negotiations which interested the French govern- 
ment In the additional purchase of smokeless powder were carrled on by 
cable between you and C:ol. Johannet and the War Department, and that it 
was only when the question of making tlie purchase came up that you were 
Instructed to carry on the negotiations and close the deal? A. I think that 
is probably a fair statement of the case. Of course, I was not famillar 
with ail of Mr. Johannet's cables. Q. But you do know that is a fair state- 



BASSICK V. ^ÏNA EXPLOSIVES CO. 1003 

ment of what occurrert? A. I should think it miglit be. I couM not say it 
was absolutely, becaiise Mr. Johaniiet was hcre and is hère, of course, 
representing the Frencli government, and undoubtedly they conferred baek 
and fortb. Sonie cables I knevv. Q. Yoii knew that tbis particular matter 
was taken up by CoL Johannet in advance of its belng taken up by you, did 
you not, I mean tlie inquiries about handling tbe Bridgeport projectile matter, 
and getting an additional eontract with somebody for powdcr? To that ex- 
tent you knew it had been taken up by Col. .Tohannet with tbe French War 
Department? A. I should think that was probably true with référence to 
the Bridgeport matter. The other, the million pounds a month, I am not sure 
about. Q. I will ask you if the only matter submltted to you in connection 
with that was not the flxing of priée, and if that was not your particular func- 
tion in the matter, when ail the détails in connection with that had been car- 
ried on? * * * A. I think that was my principal function. Ilowever, the 
question of capacity was gone into in this particular instance by me." 

The foregoing is taken by plaintiffs as indicating that J. P. Morgan & 
Co., in some way, had only a minor part to perform. It is difficult to 
imagine whatelse any purchasing agent is required to do than to ar- 
range for the price and satisfy himself of the vendor's ability to per- 
form. 

But, in addition to ail this, the surrounding circumstances and the 
inhérent probabilities réfute John's claim. Ihe war was well on in 
its second year, and, as above observed, the French government surely 
did not need John to tell it its requirements for munitions. J. P. Mor- 
gan & Co., in the previous December, had closed the gun cotton eon- 
tract with ^tna for the French government, and .^tna was not a 
stranger to them. The fact is that the order was practically an auto- 
matic matter, and, in this instance, John did not hâve even a scintilla 
of authority from Moxham to do anything whatever. Even Moxham 
was tiring of the efforts of Bassick and John to inject themselves into 
every transaction. The claim for enormous commissions on this eon- 
tract, including a continuing monthly return, is little less than prepos- 
terous, and has nothing to support it, except an alleged compromise 
agreement. 

It is plain that Moxham had no power to compromise nothing for 
something ; i. e., thousands of dollars of ^tna's money. Bassick tes- 
tified that he insisted with Moxham that "we were entitled to the com- 
missions as long as this war lasted for any order they received through 
the French commission." There is not a word of testimony to justify 
any such claim, and Moxham's letters of March 10, 1915 (Plaintiffs' 
Exhibit 41), and March 30, 1916 (Plaintiffs' Exhibit 47), distinctly re- 
pudiate any such claim. Moxham's statement to the board of directors 
on May 17, 1916 (Plaintiffs' Exhibit 89), makes neither mention nor 
intimation of a compromise based on a forbearance of other claims ; 
nor is there anything in Plaintiffs' Exhibits 22 and 23 to support the 
contention of a compromise. No action was taken at the meeting of 
April 5, 1916 (Exhibit 22), as to Moxham's report (Exhibit 23), and 
there was no suggestion that any compromise was under discussion. 
By this time there was a new board of directors, and there is no 
évidence that Moxham acquainted them with ail the facts. But, had 
he done so, they had no greater power to give away corporate prop- 
erty than did their predecessors. 
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As to the Notes. 

[22] Plaîntiffs are holders with notice, and therefore ail défenses 
and counterclaims are available against the notes. The extensions of 
the notes, so far as those notes apply to the void contracts, were 
without considération. The board of directors could pass ail the res- 
olutions they pleased, but neither they nor the officers could give vital- 
ity to promises to pay obligations which had no légal existence. The 
much relied on minutes of the board meeting of September 22, 1916, 
merely mean that, if there was liability, it was, in the opinion of the 
directors, a liability of the company, and not of the directors or offi- 
cers, and the subséquent conduct of the board fuUy confirms this view. 
Indeed, not only did the board not know ail the facts, but those facts 
v/ere not and could not be developed until this trial. It follows that 
on those notes, which represent payments on void contracts, recovery 
cannot be had and the notes will be decreed canceled.^ 

[23] Finally, in regard to the agreement as to the ■ 1,(X)0,000 per 
monthsmokeless powder contract, it has been shown that that agree- 
ment (as in the case of some of the others) was wholly ultra vires. In 
the United States courts it is settled that part performance will not 
save an ultra vires contract, and that no amount of performance of an 
ultra vires contract, even over a long period, or the receipt by the cor- 
poration raising the question of the considération for such a contract, 
opérâtes to estop the corporation f rom challenging the validity of the 
contract or refusing further to perform. Thomas v. Raiiroad Co., 101 
U. S. 71, 86, 25 L. Ed. 950; Penna. R. Co. v. St. Louis, etc., R. Co., 
118 U. S. 290, 316, 6 Sup. Ct. 1094, 30 L. Ed. 83; Central Trans. 
Co. V. Pullman's Car Co., 139 U. S. 24, 55, 59, 60, 11 Sup. Ct. 478, 35 
L. Ed. 55 ; Union Pacific R. Co. v. C, R. I. & P. R. Co., 163 U. S. 
564, 581, 16 Sup. Ct. 1173, 41 h. Ed. 265; Pullman's Car Co. v. Cen- 
tral Trans. Co., 171 U. S. 138, 149, 151, 18 Sup. Ct. 808, 43 E- Ed. 
108; O'Brien v. Wheelock, 184 U. S. 450, 490, 22 Sup. Ct. 354, 46 
l^. Ed. 636. The reasons for the doctrine, as repeatedly announced by 
the Suprême Court, were succinctly reiterated by it in McCormick v. 
Market Bank, 165 U. S. 538, 549, 17 Sup. Ct. 433, 436 (41 L,. Ed. 817) : 

"The doctrine of ultra vires, by wlilch a contract made by a corporation 
beyond the scope of its lawful powers is unlawful and void, and will not sup- 
port an action, rests, as this court has often reoo<;nlzed and afflrmed, upoii 
three distinct grounds: Tlie obligation of any oue contracting with a cor- 
poration to take notice of the légal limits of its powers ; the interest of the 
stockholders not to be subject to risks which they hâve never undertaken ; 
and, a'bove ail, the Interest of the public that the corporation shall not tran- 
scend the powers conferred upon it by law." 

This agreement for commissions on the 1,000,000 pounds per month 
contract was so différent from the others, and so utterly indefensible 
in law and equity, that défendants may hâve their counterclaim or set- 
oflE for the amount paid under that agreement, with interest from the 
date when the answers were served. 

2 The status of the stock can also be dealt with in the findings and judg- 
nients. 
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Briefly summarizing: The four 10 per cent, contracts, the first gun 
cotton contract, and the J. P. Morgan & Co. (Bridgeport) contracts are 
valid. The picric acid, tvvo Canadian Company, and two J. P. Mor- 
gan & Co. contracts are void. In the case of the picric acid, a recovery 
of 10 per cent, (less crédits) on actual sales price of 4,000,000 pounds 
is allowed. In the 1,000,000 pounds per month contract, recovery is 
to be had by défendants, and in ail other instances no recovery baclc 
This resuit is to be appropriately worked out in the findings and judg- 
ments applicable to the three actions. 

In conclusion, I may say that it has not been possible, even in this 
lengthy opinion (written in the hope of making clear my views by 
marshaling the facts), to refer to ail the facts or ail the contentions of 
law. If anything essential has been overlooked, attention may be di- 
rected to such subject-matter on the settlement of the findings and the 
form of the judgments. 



In re S. & S. MFG. & SAJ.RS CO. 
(DlsArict Court, N. D. Ohio, E. T>. July, 1917.) 

1. Bankuuptcy i®=343 — Voluntahy Pétitions — Filing. 

A corporation may tile a voluutary pétition in banliruptcy. 

2. Bamkîiuptcy <S=343 — Dikectoks — AuTiroKiTï to File Voluntary Pétition. 

Under Gen. Code Olilo, § 8CG0, declaring thnt the corporate ijowers, 
business, and property of coi'porations slmll bo o.'corclsed, conducted, 
and eontrolled by the board of directors, or, If there is no caitital 
stock, by the board of trustées, the board of directors of a stock cor- 
poration hâve authority to authorize the flling of a voluntary pétition 
in bankruptcy. 

3. Bakkruptcy (g=3.51 — Repoiît of Spécial Master — Review. 

Ordinarily, a findlng of fact by a spécial master, to whom an appli- 
cation for vacation of an adjudication in bankruptcy was referretl, wlU 
not be dlsturbed by the court, when supported by the évidence, yet, 
where the facts are not in dispute, the cpiestlon may be considered by 
tlie court, regardless of the inastcr's report. 

4. Bankruptcy <©=>4.3 — Pétition in Bankruptcy — Filinq. 

Three of tire six directors of a stock corporation resigned. Tljere- 
after, at a stoekb.oldors' meeting at which were présent nll the stock- 
holders of the corporation, a résolution was adopted amending the by- 
laws and reducing the number of directors to tive, and thereupon the 
stockholders at that meeting elected two members to fill the vucancies 
thus left in the board of directors. The new directors qualified and 
partlcipated in the meeting of the board held immedlately after élec- 
tion, although the by-laws provlded vacancies should be filled by a 
majority of the board. At a subséquent meeting a resolution was adopt- 
ed, authorizing the filing of a voluntary pétition in bankruptcy. Two 
directors were absent from such meeting, but it appeared tliat they 
sigued their approval lator to the resolution tlien adopted by the board. 
A stockholders' meeting was held immodiately after the meeting of the 
directors, at which ail stockholders were présent In person or by proxy, 
and a resolution was adopted, ratifying the action of the board of 
directors. Gen. Code Ohio, § 8fi65, permits the members of a board of 
directors to be reduced to not less than five at any tinie. Held that, 
even though the change in the number of directors and the élection by the 
stockholders to till the vacancy was Irregular, the resolution of the 

<Ê;=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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boMd of dlrectors, having been ratifled by the stockholderg, was not 
subject to attack by one not appearing to be a stockholder of record 
desplte tbe fa«t he received no notice. 

5. CÎOEPOBATioNS <Ê=»1^, 198 — Stockholders — VoTiNG CK Pboxies. 

In vlew of Gen. Code Ohlo, S 8673, declarlng that the directors of a 
stock corporation shall keep a record of ail stock subscribed and trans- 
ferred, and Its secretary shall register ail subscrlptions and transféra 
of stock, notice need be given only to stockholders of record, and the 
voting of proxies given by stockholders of record who bave transferred 
their shares does not make illégal or invalld the proceedlngs thus taken 
at a stockholders' meeting. 

6. Appeal and Ekbob <g=>1019 — Report of Spécial Masteb — Fiitalitt. 

A findlng of fact by a spécial master, based on confifctlng évidence 
and the crediblllty of witnesses, will not be disturbed, where supported 
by évidence. 

7. Bankruptcy <g=>51 — Adjudication — Vacation. 

After an adjudication is had in a bankruptcy case, it cannot be vacat- 
ed, except on a ground which goes to the jurisdlctlon of the court to 
make the adjudication, and a fraud ponietrated on the bankrupt in con- 
nection therewlth is not sulEcient, u;iless it enters into the order ot 
adjudication. 

In Bankruptcy. In the matter of the bankruptcy of the S. & S. 
Manufacturing & Sales Company. After adjudication, Frank Meckel, 
alleging himself to be a stockholder of the bankrupt company, filed his 
application to set aside the adjudication in bankruptcy. Application 
denied. 

Julius P. Preyer, of Cleveland, Ohio, for bankrupt. 

W. J. Hamilton, of Cleveland, Ohio, for exceptor. 

WESTENHAVER, District Judge. The bankrupt is a corporation 
organized under the laws of the state of Ohio, and was adjudicated a 
bankrupt about December 1, 1916. Thereafter, on December 19, 1916, 
one Frank Meckel, alleging himself to be a stockholder of the bankrupt 
company, filed his application to set aside the adjudication in bank- 
ruptcy. This application was referred to a spécial master, to hear the 
évidence and to report the same, together with his finding of facts and 
conclusions of law. This matter is now before me on exceptions to 
his report, recommending that the application to vacate the adjudica- 
tion be dismissed. 

The questions presented for décision are briefly thèse : (1) That the 
court was without jurisdiction to make the adjudication, because the 
pétition in bankruptcy, being a voluntary one, was filed without proper 
authority on behalf of the bankrupt corporation. (2) That the volun- 
tary pétition was filed pursuant to a conspiracy between the directors 
of the company and one Joavens, for the purpose of wrecking the cor- 
poration. 

[1-3] A corporation may file a voluntary pétition in bankruptcy. 
Collier on Bankruptcy (lOth Ed.) 123. The board of directors of an 
Ohio corporation undoubtedly bas authority to authorize the filing of 
such a pétition. G. C. § 8660. The spécial master bas found as a fact 
that the board of directors did authorize the pétition to be filed, and 
that their action was approved before it was done, by a unanimous vote 

. — — ___ . .....■» 

^=»For other cases Be« same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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of the stockholders. Ordinarily, and accdrding to settled law, tliis 
finding, if supported by the évidence, will not be disturbed ; but, inas- 
much as the facts on which this finding is based are not in dispute, I 
shalî consider this question, regardless of the spécial master's report. 

[4, 5] The bankrupt corporation, prior to March, 1916, had a board 
of directors consisting of six members. Vacancies in this board, it was 
provided by the by-laws, should be filled by a majority of the board. 
In March, 1916, three of thèse six directors resigned. Thereafter, at a 
stockholders' meeting at which were présent ail the stockholders of the 
corporation, a resolution was adopted, amending the by-laws and re- 
ducing the number of the board of directors to five; and thereupon 
the stockholders at this meeting elected two members to fiU the vacan- 
cies thus left in the board. Thèse directors qualified and participated 
in a meeting of the board held immediately after they were elected. 
No further meetings of the board of directors appear to hâve been 
held until November 29, 1916. At this meeting a resolution was adopt- 
ed authorizing the filing of this pétition in bankruptcy. A stock- 
holders' meeting was held immediately thereafter, at which were prés- 
ent in person or by proxy ail of the stockholders who waived other 
notice, and adopted a resolution ratifying this action of its board of di- 
rectors. The pétition was filed pursuant to this authority. 

Frank Meckel was not a stockholder of record. He contends that he 
bought in August, 1916, 35 shares, less than one-tenth of the entire 
capitalization. The spécial master (7) finds that there is no testimony 
that he was a stockholder at the date of bankruptcy, and that under 
the Ohio law, the certificate not being produced, there is stiU uncer- 
tainty as to his ownership. In any event, he neglected to hâve thèse 
shares transferred upon the records of the corporation into his name, 
and it does not appear that any other action was taken by him to bring 
to the notice of the corporation his ownership thereof, or to prevent 
the persons in whose names the stock stood, from voting the same. 

Upon this state of facts the filing of this voluntary pétition in bank- 
ruptcy should be held to be the duly authorized act of the corporation. 
Ail irregularity complained of respecting the alleged unauthorized ré- 
duction in the number of the board of directors, the filling of the two 
vacancies thus left by the stockholders, instead of by the board of di- 
rectors, and the absence of two directors from the November meeting, 
who, it is said, signed their approval later to the resolution then 
adopted by the board, becomes immaterial, even if well founded, in 
view of the unanimous action of the stockholders authorizing the vol- 
untary pétition to be filed. Undoubtedly, under the Ohio law, notice 
need be given only to the stockholders of record, and the voting of 
proxies given by stockholders of record who bave transferred their 
shares does not make illégal or invalid the proceedings thus taken at 
a stockholders' meeting. G. C. § 8673 — 3 ; Railway Co. v. Bank, 68 
Ohio St. 582, syllabus 3, 67 N. E. 1075. 

This conclusion dispenses with an examination of whether or not the 
members of the board of directors were légal or de facto directors on 
November 29, 1916, when this action was taken. In my opinion they 
were légal members. Section 8665, G. C. (second sentence), permits 
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the number of members of a board of directors to be reduced to not 
less than five at any time. The number may be increased only as pro- 
vided in the first and third sentences of this section. AU that is re- 
quired to reduce the number to five is notice, or waiver, of the meeting 
and action by the stockholders, and if ail of the stockholders are prés- 
ent and unité in action increasing or reducing the number of members, 
no one can complain of any irregularity, except, perhaps, a director 
not assenting, and refusing to resign. There was none such hère. 
Kven if irregularities existed creating a cloud on the title of two mem- 
bers of the board to the office held by them, the action authorizing the 
tiling of the pétition would be held justified by the following authori- 
ties: Dodge v. Kenwood Ice Co. (C. C. A. 8th Cir.) 29 Am. Bankr. 
Rep. 586, 204 Fed. 577, 123 C. C. A. 103 ; In re Hargadine-McKittrick 
Co. (D. C. Mo.) 39 Am. Bankr. Rep. 142, 239 Fed. 155; In re United 
Grocerv Co. (D. C. Fia.) 39 Am. Bankr. Rep. 501, 239 Fed. 1016. 

[G] The finding of the spécial master relating to the conspiracy or 
wrongdoing of the board of directors, and the solvency of the corpora- 
tion will not be disturbed. His conclusion dépends upon conflicting 
testimony and the credibility of witnesses, and is supported by évi- 
dence. It is settled law that under thèse conditions the spécial master's 
findings must be treated as unassailable. See the following: Cal- 
laghan v. Myers, 128 U. S. 617, 666, 9 Sup. Ct. 177, 32 L. Ed. .547; 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Davis 
V. Schwartz, 155 U. S. 631, 636, 15 Sup. Ct. 237, 39 L. Ed. 289; In re 
Simon & Sternberg (D. C. Ga.) 151 Fed. 507, 18 Am. Bankr. Reo. 
204; In re Wheeler (C. C. A. 7th Cir.) 165 Fed. 188, 91 C. C. A. 222, 
21 Am. Bankr. Rep. 262; Collier on Bankruptcy (lOth Ed.) 333. The 
holding of thèse cases is correctly summed up by Spear, District Judge, 
in Simon & Sternberg, supra, as f ollows : 

"ïlie finding of the référée is entitled to the same considération as that of 
il district judge upon conliicting évidence, as in an admiralty case, or in any 
other case wliere tlie judges i)a.ss upon tlie facts, if that finding Is under re- 
view l)y au appellate tribiuial. ïhe Inca (C. 0. A.) 148 Fed. 367 [78 0. C. A. 
273], opinion of Meek, District Judge, sitting with l'ardee and Shelby, Cir- 
cuit Judges. This court is an a])pellate tribunai from the rulings of the réf- 
érée, but wlien tiiere is évidence to support those rulings — however iugen- 
ious the suggestions to the conti'ary — the court wili not i)e insistent to scan 
those rulings so as to find some point on w'hich tliore might be a différence as 
to their correctness. A fine argumeut can be hased upon almost any accumu- 
lations of facts, both pro and cou, but, when the court lias intrusted this 
particular duty to the roferee, und it has heen apparently well performed, the 
ruling sliould uot be disturbed." 

[7] Motions to vacate an adjudication were denied, on even strong- 
er allégations of fact than are set up in the api^lication now before me, 
in the following cases: In re Hargadine-McKittrick Co. (D. C. Mo.) 
239 Fed. 155, 39 Am. Bankr. Rep. 142 ; In re United Grocery Co. (D. 
C. Fia.) 239 Fed. 1016, 39 Am. Bankr. Rep. SOI. In the case, first 
cited it was held : 

"Stocliholders of a corporation which has flled a voluntary pétition in 
bankruptcy will not be allowed to iuterveue to resist tlie pétition, for the 
bankruptcy law does not permit a défense in liiiiine to a voluntary pétition 
in bankruiitcy. The procecdiugs upon such a petitiou are properly ex parte, 
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and no answer can be pennltted. Where the directors of a corporation hâve 
the authority to put tUe corporation in bankniptcy and do authorize the filing 
of a voluntary pétition, the corporation is entitled to hâve an adjudication of 
bankniptcy entered upon its voluntary pétition regardless of the désire of the 
stockholders. * * * If a pétition in voluntary bankruptcy proceedings 
présents faets anthorizing the adjudication of the petitloner a bankrupt, the 
court has no discrétion to refuse the adjudication, because of any views eu- 
tertained by the court as to the petitloner' s mioUves or purposes in flling tne 
pétition." 

In the second case cited it was held : 

"Credltors who adopt the pétition of stockholders of a bankrupt corpora- 
tion to hâve a voluntary adjudication vacated and dismissed hâve no right to 
contest the voluntary adjudication. * * * A pétition by stockholders of a 
corporation to hâve a voluntary adjudication authorized by the directors 
vacated and set aside alleging that the adjudication was fraudulently au- 
thorized by the directors in order to escape liability in a suit pending against 
them by the stockholders should be dismissed where there had been no ap- 
polntment of a recel ver in the state court proceeding, since the credltors are 
interested In the collection of thelr debts and not in the question sought to 
be lltigated between the stockholders and the directors, and since under 
section 4 of the Bankruptcy Act the adjudication of the corporation does 
not release its officers or directors from any liability under the state laws." 

The spécial master, as one conclusion of law, finds that a stock- 
holder has no authority to move to set aside an adjudication made on 
a voluntary pétition. I am expressing no final opinion on this proposi- 
tion. I am, however, inclined to the viev;^ that after an adjudication is 
had in a bankruptcy case, it cannot be vacated, except on a ground 
which goes to the jurisdiction of the court to make the adjudication, 
and that fraud even perpetrated on the bankrupt in connection there- 
with, is not sufificient, unless it enters into the order of adjudication. 

An order will be entered, overruling ail exceptions to the spécial 
master's report, confirming the same, and dismissing the application of 
Frank Meckel, at his costs. 



■ONITED STATES v. BAOHMAN et al. 

(District Court, B. D. Pennsylvanla. December 5, 1017.) 

No. 42. 

1. Cbiminat. Law <S=872 — Trial— Stipulations. 

Where the case was submitted to the jury at the close of the session, 
and counsel stipulated that the clerk niight take the verdict when ren- 
dered as If the court were in session, the agreoment is binding, and ques- 
tions as to the validity of the verdict must be decided as if the judge had 
been présent and the court in aetual formai session. 

2. Cbiminal Law ig=3881(3) — Trial — Verdict — Certaikit. 

A verdict in a criminal case must be certain in légal intendment; 
there being a distinction between a légal certainty and moral certainty as 
to what the jury in fact Intended. 

3. Criminal Law <S=5878(2) — Trial — Verdict — Stjfficienct — "All" — "Both." 

Two défendants were chargod witli uslng the mails in connection with 
a scheme to defraud, and, while the Indlctmeut contained several counts, 
the court, in its charge dealing with the substance of the offenses, and 
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not the form of the Indictment, stated that the charges against the de- 
fendants were in substance two. The parties having stlpulated that the 
clerk might receive the verdict in the absence of the judge, the request 
of the jury for the indictment, which had not been sent ont with the 
charge, was denied. The verdict found défendants guilty as indicted 
on "both" counts. Held that, as the vpord "both" is pecullarly appropri- 
ate to express the thought of ail of two, and the vcord "ail" indicates 
every one of a elass, etc., though It be llmited to only two, the verdict Is 
sufflcient to support a judgment indicating that the jury found défend- 
ants guilty on ail of the counts ; the jury having used the word "both" in 
the mistaken assuraption that there were only two counts (eiting Words 
and Phrases). 
4. l'osT Office <S=j35 — Offenses — Use of Mails to Defraud. 

Praetices may be indulged in which can be characterized as fraudulent, 
yet do not fall within the statutes denounclng the offense of using the 
mails in connection with a scheme to defraud ; that ofCense requiring that 
the scheme he fraudulent in its inception. 

Clawson Bachman and Joseph T. Hayden were indicted for using 
the mails in connection with a scheme to defraud. There was a ver- 
dict of conviction. Sur défendants' motions in arrest and for new 
trial. Motions denied. 

Ernest Harvey and R. J. Sterrett, Asst. U. S. Attys., and Francis 
Fisher Kane, U. S. Atty., ail of Philadelphia, Pa. 
J. Washington Logue, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. [1,2] The motion in arrest of judg- 
ment calls for a word of explanation. The case was submitted to the 
jury at the close of the session of the court. It was anticipated the 
court might not be in session when the jury were ready to return their 
verdict. It was in conséquence of this agreed that the clerk might 
take the verdict, when rendered, as if the court were in session and a 
verdict were given in open court, with the trial judge présent. The 
verdict was so rendered, and as a further conséquence no instructions 
were given to the jury, but the verdict was taken under the circum- 
stances set forth in the notes of trial. It may be further stated as a 
f act not disclosed by the record that the indictment had not been sent 
out with the jury, and that the jury, before rendering their verdict, 
had asked for the indictment, a request which had been denied. 

Attention should be called to the further fact, which does appear 
in the charge of the court, that the jury had been advised that the 
charges made against the défendants in substance, although not in 
form, were two. This statement is made in explanation of how it 
happened that the question raised by the défendants on this motion has 
arisen. Had the trial judge been présent, the request of the jury to 
hâve the indictment would probably hâve been granted, and it is fur- 
tlier probable that, had the jury had the indictment, they would hâve 
discovered that there were four or six counts (or whatever the actual 
number is) which the indictment contained, and that their verdict 
would hâve been in strict conformity with the charges, or the trial 
judge would hâve refused to hâve accepted the verdict in the form in 
which it was rendered, but would hâve instructed them as to the form 

<g=jFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of the verdict which they should render. Counsel, of course, whatever 
the conséquences, stand by the agreement made, and the questions 
which arise are to be decided as if the trial judge had been présent 
and the court in actual formai session. It is, of course, recognized that 
the verdict must be certain in légal intendment, and that there is a 
distinction between this légal certainty and a moral certainty as to 
what the jury in fact intended. In passing upon the former, however, 
it may be helpful to gather the latter. 

[3] We think there is no doubt in fact of Vfhzt the jury meant. The 
members of the jury were men of a high intelligence. They under- 
stood from the charge of the court that the charges against the de- 
fendants were in substance two; but they understood, further, that 
the court was dealing in the charge with the substance of the offenses, 
and not with the form of the indictment, and that the charges against 
the défendants, although in substance two, might hâve been formally 
stated in the indictment under a larger number of counts. To clear 
this up they asked for the indictment, and, not getting it, they framed 
their verdict in the light of such information as they had. It follows, 
from this, that the jury to a moral certainty intended to acquit one of 
the défendants of ail the charges made against him, because they un- 
derstood (and correctly) they had been so instructed by the court. 
They further intended to find the other défendants guilty of ail the 
charges against them. 

The English language provides us with few words of distribution 
applicable to the subject-matter with which the jury were dealing. In 
common speech, they are limited to two. Thèse are the word "both" 
and the word "ail." The word "both" is without doubt peculiarly, ap- 
propriately, and accurately applicable in expressing the thought of ail 
of two. The word intended to embrace every member of a class, 
where the number of the members of the class exceeds two, is the 
word "ail." Each word, however, embraces every member of the class 
to which it is applied. If the word "ail" is used as applied to a class, 
the number of whose members is limited to tvi'O, the only conclusions 
which can be reached are that the user of the word has made use of 
the wrong word "ail" in place of the right word "both," or that he 
thought there were more than two members of the class of which he 
was speaking. There c.ould be no doubt that he meant to include every 
member of the class. The same comment can be made on the use of 
the word "both," when the appropriate word is "ail." In neither case 
would there be any ambiguity of meaning conveyed. There is cer- 
tainty to a légal intent in the thought expressed. 

Words and Phrases gives us illustrations of this misuse of words, 
and the reading given to statutes affords many more. The certainty of 
the meaning of the verdict rendered in this case, both in its moral and 
légal aspects, is fortified by the expressions in the verdict as rendered. 
The jury first declared the défendants to be "guilty as indicted," and 
then added the words "on both counts." In reaching the conclusion 
indicated, we are not unmindful of the thought expressed with ability 
and force and advanced with a certain degree of plausibility by counsel 
for the défendants. We recognize that to the lay mind, however in- 
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telligent and well iiiformed, there would be a différence among the 
several victims of the fraud with which the défendants were charged, 
and it would be more than possible that a jury might be ready to find 
fraud in the transactions with some of the persons with whom the de- 
fendants dealt, and might not be ready to find fraud in the business 
transactions had with others. Had the thought of making any such 
distinction been in the mind of the jury, there is a moral certainty that 
they would hâve used the word "two," or a like numéral word, instead 
of the word "both," and there is nothing in the thought advanced by 
counsel for défendants to weaken the légal certainty that no such dis- 
tinction among the counts was intended. 

The conclusion reached is in accord with the cases to which we hâve 
been referred, among which are Commonwealth v. Huston, 46 Pa. 
Super. Ct. 172; Klouser v. Patterson, 122 Pa. 372, 15 Atl. 444; Com- 
monwealth V. Nicely, 130 Pa. 268, 18, Atl. 737. 

The motion in arrest of judgment is denied. 

[4] Respecting the motion for a new trial, there is this to be said. 
Practices may be indulged in or resort may be had to them by défend- 
ants which may be characterized as fraudulent and found to be such, 
and yet there may not be fraud within the meaning of the acts of Con- 
gress protecting the integrity of the mails. As rank illustrations of 
the distinction, a fraudulent scheme may be concocted, and the mails 
used to carry it out, to rope in intending investors by selHng them cer- 
tificates of stock which hâve no other existence than such as is due to 
the art and skill of the printer. Men, on the other hand, may con- 
ceive the project of raising money through the sale of the stock of a 
Company to be used in the development of a real business project. In 
the course of the attempt to accomplish their purpose they may get 
into a cramped financial condition, and to extricate themselves they 
make false and fraudulent représentation to particular investors. The 
loss to the investors, or would-be investors, may be the same, and yet 
one must recognize the substantial différence in the two cases. The 
one is a scheme to defraud. In the other frauds hâve been per- 
petrated to prop up a failing enterprise not fraudulent in itself. The 
distinction thus attempted to be expressed is one which the lay mind 
might refuse to recognize, but it nevertheless bas a real existence. 

Counsel for the défendants, with great force and ability, attempted 
to impress upon the jury the real and vital différence between business 
projects which end and resuit in loss and disaster to the investors, and 
schemes which were intended to defraud their victims. In the présen- 
tation of this défense, counsel were assisted by the trial judge, and 
the attempt was made, and we think with success, to hâve the jury 
observe this vital distinction, and to bave them détermine to which 
class the défendants belong. We feel that the jury intelligently and 
conscientiously discharged its duty, and that the verdict reflects the 
conviction of every one of the 12 men that the défendants were guilty 
of devising a scheme to defraud and of using the mails of the United 
States in its promotion. 

With this finding we cannot interfère without usurping the functions 
of the jury. If, of course, the trial judge is convinced that a convie- 
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tion is unjust, or even that a défendant has not been given the benefit 
of the reasonable doubt, to the benefit of which he is legally entitled, 
sanction cannot be given to the verdict by entering judgment upon it; 
but we cannot do otherwise than find that the verdict rendered was 
well within the lawful power of a. jury to render. 
The motion for a ntw trial is therefore also dismissed. 



MILL CREEK & MINIÎIITLL NAV. & E. CO. v. TJNITl^.D STATES. 

(District Court, E. D. Pennsylvania. November 22, 1917.) 

No. 8980. 

1. United States iS=>125 — Actions Against — Consent to be Sued — Condi- 

tion. s. 

If the t'nited States gives consent to tlie issuance of process against 
it, provided tlie process issues within a llmited tinie after the elaim 
for redress aroso, this limitation is strictly a condition of tlie remedy 
given, and not a statute of limitation. 

2. United States <S=:31;jC — Actions Against — Procédure. 

Judicial Code (Act March 3, 1011, c. 2.'!1) § 24, par. 20, 36 Stat. 1093 
(Comp. St. lOK), § 9!)1), wliich with certain exceptions gives the District 
Courts jurisdietion coiicurrent with the (>)nrt of Claims of suits on 
claims against the United States, prescrilies no spécial method of pro- 
cédure, aud t!io District Courts may adopt the procédure establislied for 
the (^ourt of Claims, or follow their estalilished practice, in which case, 
for ail purposes of procédure, the tînited States is to be regarded as 
is any other défendant, and may be brought in by summons served on 
the district attorney. 

3. United States cJx^^US.'} — Actions Against — Limitation — Wiien "Suit 

Bhougiit" — "Bhoitgiit." 

In a suit against tlie Ifuited States, under Rev. St. § 3227 (Comp. St. 
1916, § 59.j0), to recover internai taxes alleged to hâve been erroneously 
or illegally collocted. the suit is "brought," within the meanlng of the 
provision limiting the time for bringing suit to two years after the 
cause of action accrued, wheii the summons subsequently served is issued. . 

[lOd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, lîrought.] 

At Law. Action by the Mill Creek & Minehill Navigation & Rail- 
road Company, to the use of Philadelphia & Reading Raihvay Com- 
pany, lessee, against the United States. Trial to court. Judgment for 
plaintifï. 

Wm. Clarke Mason, of Philadelphia, Pa., for plaintiff. 
Edwin S. Kremp, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

DICKINSON, District Judge. This cause is one of 13; the others 
being entitled Nos. 3982, 3984, 3986, 3988, 3990, 3992, 3994, 3996, 3998, 
4(X)0, 4002, and 4004 of the same sessions ail of which can be dis- 
posed of by one ruling. There are in substance two défenses inter- 
posed between the plaintifï's demand and judgment, One goes to the 
merits of the demand, and the other to the légal merits of plaintifï's 

iSsaFor other cases see same topic & KBY-NUMBBR it, ail Key-Numbered Digesta & Indexes 
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right to redress at law, or, in other words, îs a déniai of plaintiff's 
right to the remedy invoked. 

The previous expérience of the cases in this court disposes of the 
first défense. The real questibn involved in the second is whether 
the plaintiff has lost its remedy througli lapse of time — whether time 
opérâtes to affect the remedy as one of the conditions upon which it 
is given, or opérâtes through and by a statute of limitations. The dis- 
tinction indicated, though important enough in itself and carrying at 
times important practical conséquences, does not seem to be of prac- 
tical value in the instant case. 

A few gênerai observations may clarify our view of the broad ques- 
tions involved and thus enable us to get a clearer view of the nar- 
rbwer questions with which we are concerned. One of the proposi- 
tions advanced by counsel for the United States is undoubtedly sound, 
and, as was to be expected, is admitted in ail its fullness by counsel 
for défendant. The proposition is that the United States cannot be 
sued, except as it may consent, and the right to sue, when given, must 
be exercised in compliance with the terms and conditions of that con- 
sent. This immunity belongs to every sovereign, and is an obviously 
necessary principle of ail governments. The lesser power cannot move 
the greater, and as ail the power which the courts possess flows from 
the suprême governing power, it follows that the suprême power can- 
not be moved unless it moves of its own willingness. This immunity, 
however, fîowing as it does from the attribute of sovereignty, does not 
belong to the individual taxgatherer. Whatever power he has flows 
from the law, and, if he asserts to the damage of any one a power 
which the law has not conferred upon him, he does a wrongful act,^ 
and the damage thereby dione to another becomes a légal in jury, for 
which the injured person has a légal right of redress against the wrong- 
doer. The right thus possessed is not conferred by any statute, but 
is a common-law right, which exists until it has been taken away or 
limited by statute. It is to be expected that, in the very practical art 
and business of governing people, individuals may exercise authority 
in the exécution of laws which they honestly believe they possess, and 
may be in the performance of what they believe to be their duty in 
asserting a power which it may afterwards be found they did not law- 
fully possess. If they are made personally responsible for the consé- 
quences of acts donc in the performance of a sensé 'of duty, although 
a mistaken one, a moral claim upon the sovereign for indemnity at 
once arises and would be recognized. A like obligation to return mon- 
eys to which the sovereign had nio just claim would also be recognized. 

[ 1 ] The gênerai situation as thus outlined has brought about two 
kinds of législation. The one is embodied in a séries of acts by which 
the United States has expressed its willingness and consent to be made 
a défendant in defined cases and has subjected itself to the process of 
the courts. The other kind of législation has given récognition to the 
claims of govemmental agents to indemnity for the légal conséquences 
of officiai acts performed in good faith, and provision is made for their 
reimbursement by the return of any moneys v/hich they as individuals 
may hâve been compelled to pay because of what was really an officiai; 
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art, and actions against them are regulated. If the United States gives 
consent to the issuance of process against it, provided the process is- 
sues within a limited time after the claini for redress arose, this Hmi- 
tation is strictly a condition of the remedy given, and not a statute of 
limitations in bar of the action. The common-law right of action, 
however, to which we hâve adverted, being, as already observed, a 
right belonging to the plaintifif, exists until it is taken away by statute, 
and niay be enforced at any time, unless and until it is barred by a 
statute of limitations. Such latter statutes, therefore, in référence to 
such common-law right of action are strictly and technically statutes 
of limitation, and, generally speaking, statutes of limitation which ap- 
ply to other actions apply to thèse actions. 

Recurring again to actions against the United States, the right to 
which did not belong to the plaintifï, except as given by statute, such 
actions may be brought and prosecuted in accordance with the condi- 
tions of the grant of the right, and with respect to the time within 
which they may be brought, the United States may, if Congress so dis- 
poses, be less indulgent to itself than to other défendants. 

[2] This brings us to a considération of the narrower questions in- 
volved, dépendent upon a construction of the spécifie statutes upon 
the two subjects mentioned. In order that the occasion for the insti- 
tution of thèse suits as they were instituted may be understood and 
appreciated, it should be premised that the payment of the taxes, which 
is the real subject-matter of thèse suits, was exacted by a collector who 
had gone out of office before the claims of the présent plaintiiïs had 
ripened into actions at law. The actions which were then brought 
were brought against his successor in office upon the mistaken theory 
that the acts of Congress relating to this phase of the subject gave 
a right of action against the incumbent of the office at the time the 
right was asserted. It was ruled otherwise in those cases. The plain- 
tifif has abandoned its right of action against the collector for his 
wrongful act in exacting payment of taxes for which there was no law- 
ful warrant, and is now exercising the privilège given it by other acts 
of Congress to institute an action against the United States itself as 
défendant. 

This directs us to go at once to the statutes which are quoted as 
giving this privilège. Section 24 (20) of the Judicial Code (Comp.St. 
1916, § 991) is one. It provides a method for the assertion of claims 
by suit against the United States, so far as concerns the District Courts, 
by conf erring upon thèse courts, concurrently with the Court of ClaimS; 
jurisdiction of ail claims against the United States (with some excep- 
tions) which could be asserted by action if the United States were 
suable. It specifically prescribes no System of process to be followed 
by the District Courts, but the concurrence of jurisdiction with that of 
the Court of Claims would imply a sanction of like process, and the 
limitation provision in the statute carries a direct implication of the 
sanction of the writ of summons process. A condition of the situation, 
with respect to which Congress was legislating, pre-existent to the 
statute, may help us in construing it. The District Courts had already 
been constituted and had established methods of procédure and pro- 
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cess. Courts of Claims had no such existence, and, of course, no 
method of procédure. There was no practical necessity to enact a 
procédure System for the District Courts; there was such necessity 
to provide a System for the Court of Claims. There is room because 
of this for the inference (if there is verbal warrant for it in the act 
itself) that it was in accord with the will of Congress that the Court of 
Claims should follow the mode of procédure set fortli in the act, but 
that the District Courts might follow their established practice, or 
adopt that established for the guidance of the Court of Claims. We 
think the above-mentioned provisions of the act sanction this construc- 
tion of it. 

Section 156 of the Judicial Code (Comp. St. 1916, § 1147) indicates 
the filing of a pétition by limiting the time within which it must be 
filed. Tue limitation provision of the twentieth section indicates the 
commencement of an action and is consistent with the thought of the 
issuance of a writ of summons. As the time limitation is the same in 
each of thèse sections, the coïncidence suggests thèse différent modes 
of procédure and provides a limitation in each case, or, in other words, 
in effect provides that, if the action permitted to be brought is brought 
through and by the writ of summons process, the closing of time upon 
the action is marked by the impetration of the writ, but, if the pétition 
procédure is followed, then the date of the filing of the pétition marks 
the time limit. In still other words, there is standing ground for the 
construction that if the claim is prosecuted in the Court of Claims, the 
filing of the pétition détermines the question of whether the proceed- 
ing bas been begun in time, but if an action be brought in the District 
Court by writ of summons, the question is to be determined by the 
date of the writ. Certain sections of the Tucker Act (Act March 3, 
1887, c. 359, 24 Stat. 506 [Comp. St. 1916, §§ 1574-1578]), which re- 
rnain unrepealed, are consistent with this view, inasmuch as they in- 
dicate (section 4) that the courts may adopt any appropriate form of 
procédure ; (section 5) that certain proceedings shall be by pétition, 
and (section 6) how the pétition shall be served ; (section 7) prescribing 
the duties of the courts; and (section 10) for the taking of appeals by 
the United States. 

Sections 20 and 156 of the Judicial Code each give six years' time 
within which plaintiffs may assert their claims by légal process. Judged 
by thèse sections, the présent actions were brought in time. There 
are, however, other statutes limiting the time within which suits may 
■be brought against the United States. This other provision is express- 
ed in R. S. § 3227 (Comp. St. 1916, § 5950), which prescribes that no 
suit shall be maintained to recover payment of taxes collected without 
authority of law unless brought "within two years next after the cause 
of action accrued." Applying this provision to the instant cases, we 
find it has been complied with by the plaintiffs in each case if the is- 
suance of a writ is a suit brought within the meaning of the Revised 
Statutes, but has not been complied with if the statements of claim are 
by this statute required to be filed within the two years. 

[3] This brings us to the very narrow question involved hère. That 
question is : Does the impetration of the writ toll the statute above 
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quoted (if viewed as a statute of limitations), or is the issuance of the 
writ a compliance with the terms and conditions upon which the right 
of action is conferred (if viewed as a condition of the exercise of the 
right given) ? The question arises out of this state of the record and 
this state of facts : The plaintifïs "broiight suit," or claim to hâve 
donc so, by the fihng a prœcipe upon which issued a writ of sum- 
mons in accordance with the established practice of the courts in like 
suits against individuals. Thèse writs were served, or asserted by the 
plaintiffs to hâve been served, by lodging them with the district attor- 
ney. This was within the two-year period. Had statements of claim, 
or at least a pétition setting forth the statement of claim, been filed 
within the like period, the question now raised would not hâve arisen. 
The plaintiiïs, however, in each case deferred the filing of the state- 
ments of claim until after the expiration of the two years. The dis- 
trict attorney, denying, or at least doubting, his authority to recognize 
service of the writs upon him as bringing the United States as a de- 
fendant within the jurisdiction of the court, refused to view the United 
States as being in court. When a statement of plaintififs' claim, how- 
ever, was served upon him, the district attorney recognized that this 
was lawful service upon the United States and brought it into court 
as a défendant. In the view of counsel for the United States, the serv- 
ice of the statement was in law the commencement of the' proceeding, 
and that no suit had been "brought" until this statement was filed. As 
this was more than two years after the cause of action arose, the po- 
sition of counsel for the United States is that the plaintiff in each case 
bas lost its right of action. 

It is with something like a feeling of regret with which we reach 
a judgment which dénies at this time a source of revenue to the United 
States. The exigencies of the conflict in which our people are engaged 
give the sanction of duty to an attitude of the closest scrutiny of ail 
claims against the United States and of ail claims to exemption from 
the common duty of service; but it would not justify the déniai of a 
légal right, or even the entertaining of any feeling of regret in accord- 
ing that right, when once found to exist, nor does the assertion of such 
a right afïord a basis for any just criticism of a litigant to whom such 
right belongs. 

We are unable to get our mind in accord with the thought upon 
which this défense rests. Our view is that jurisdiction is given to the 
District Courts to détermine the justness of claims against the United 
States, and that for ail the purposes of procédure the United States is 
to be regarded as is any other défendant. It cannot, of course, be 
made a défendant without its consent ; but, when that consent is once 
given, the merits of the claim for which the action is permitted to be 
brought are to be passed upon and determined as if the claim were 
made against any other défendant. Had the actions as brought been 
brought against a citizen, the action would bave been found to liave 
been brought in time, and the same finding must be made against the 
United States as a défendant. The ruling is not that a distinction 
could not bave been made in favor of the United States, such as that 
for which counsel for the United States contends, but it is that no such 
distinction bas been declared. 
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As ail of the positions taken by counsel for the United States (except 
the déniai that the issuance of a writ is the bringing oî a suit within 
the meaning of the acts of Congress giving the District Courts juris- 
diction of claims by actions against the United States) may be deemed 
well tal-cen without affecting the conclusion reached, it is unnecessary 
for us to détermine whether the two-year limitation applies to actions 
brought directly against the United States to recover excise taxes, the 
payment of which has been unjustly exacted, or only to those actions 
which hâve been brought indirectly against the United States through 
the Collector being made défendant. We think the judgment directed 
to be entered in thèse cases has the sanction of the approval expressed 
and implied in United States v. Greathouse, 166 U. S. 601, 17 Sup. Ct. 
701, 41 L. Ed. 1130, and United States v. Emery, 237 U. S. 29, 35 Sup. 
Ct. 499, 59 L. Ed. 825. 

It may not be out of place to make this additional statement with 
respect to the attitude and its effect of the United States district attor- 
ney and other counsel representing the United States toward the pre- 
vious and présent attempts of the plaintiffs to enforce the respective 
claims. The conduct of any défendant who throvvs procédure obstacles 
in the way of the plaintiff, instead of def ending against the substantial 
merits of the complaint, is always deemed by the plaintifï to be un- 
gracions and felt to be exasperating. Svich a défense, however, it is 
the right of the défendant to interpose, and no law officer of the United 
States cari, or, in this instance, has attempted to, do anything which 
could or has prejudiced this right in any degree. We state the situa- 
tion thus broadly, as we do not understand the service of the writs to 
be in question, assuming the suits to hâve been properly instituted by 
the issuance of writs of summons, instead of by pétition. 

The request of the plaintiff for a finding in its favor is granted, and 
judgment in this case is accordingly rendered in favor of the plaintiff 
and against the United States for the sum of $553.61 as requested. 



In re BERI.EB SHOB CO., Inc. 
(District Court, S. D. New York. October 15, 1917.) 

1. Bankkuptoy <g=5387 — Corporations — Stock Issued fok Insufficient 

PKOPEETY — EiGHT OF CRBDITOKS — COMPOSITION. 

Any right against stockholders, because of a corporation issuing stock 
in exchange for property of Inadéquate value, belouglng, under Stock 
Corporation Law N. Y. (Consol. Laws N. Y. c. 59) § 55, to the creditors, is 
unafCected by composition with credltors by the bankrupt corporation. 

2. BANKRrPTOY €=375 — Composition— Time of Offer. 

Composition by bankrupt with credltors should be rejected ; the offer 
to credltors being before the bankrupt was exauilued in open court and 
had flled in court its schedules. 

In Bankruptcy. In the matter of the Berler Shoe Company, Incor- 
porated, bankrupt. On motion to confirm report of spécial master. 
Composition rejected. 

«gssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Harold Remington, of New York City, for objecting credîtors. 
Williams, Folsom & Strouse, of New York City, for bankrupt. 
Lesser Bros., of New York City, for creditors. 

AUGUSTUS N. HAND, District Judge. This is a motion to con- 
firm the report of tlie spécial master recommending that an offer of 
composition for 20 per cent, in cash should not be confirmed because 
the master had not satisfied himself : (1) That it is for the best inter- 
est of the creditors ; or (2) that the offer and its acceptance are in 
good faith. 

Oscar Berler, a retail shoe dealer, went into bankruptcy in May, 
1915, and thereafter effected a composition with his creditors of 60 
per cent. Of this 60 per cent. 10 per cent, was paid in cash, and 50 
per cent, in notes of the Berler Shoe Company, Incorporated, the bank- 
rupt in this proceeding. Thèse notes were indorsed by B. Levy & 
Son. The latter were guaranteed against loss to the extent of $20,- 
000, which was the amount of the notes by Henry Weiss. Oscar 
Berler executed a gênerai assignment for the benefit of creditors prior 
to the filing of the pétition in bankruptcy. Henry Weiss contracted 
with Berler to guarantee B. L,evy & Son against any liability arising 
from their indorsement of the bankrupt's notes in return for an as- 
signment to Weiss of the business and assets of Berler in the event 
of a composition. Henry Weiss assigned his interest to his son, Nat 
Weiss, as a gift, in order to start him in business, and proceeded to 
hâve the Berler Shoe Company incorporated to carry out the plan of 
composition. 

Nat Weiss transferred the business and assets, including the good 
will and two lots of land on Morris avenue, Morris Park, to the Berler 
Shoe Company in return for an issue of $12,800 par of the capital 
stock of that company. This transfer was subject to payment out of 
the Berler assets of 10 per cent, upon the claims of creditors, $2,992.- 
22 for expenses of administration in bankruptcy, $500 fées for in- 
corporating the company, and notes of the Berler Shoe Company 
amounting to $20,000. which represented the 50 per cent, payinent to 
creditors. The directors of the Berler Shoe Company found that the 
business and property of Berler had a value amounting to $12,800, and 
by resolution ordered the issue of the stock to that amount. As the 
payments from the Berler assets and upon the notes of the company 
aggregated $23,492.22, the $12,800 represented value wholly in excess 
of this sum of $23,492.22, or a total of $36,292.22. The $12,800 of 
stock was issued upon the theory that the good will of the business was 
worth $5,000, the fixtures $5,276, and the two lots of land, subject to 
a mortgage indebtedness of $2,400, had an equity of $2,400. 

The Berler Shoe Company, Incorporated, began business with the 
assets and liabilities above referred to, paid off the $20,000 of notes, 
and shortly after, and in about a year, went into bankruptcy, and now 
offers a composition to its creditors of 20 per cent. Nearly half of 
the creditors voted against the composition. Shortly before the failure 
there was a fire in one of the stores of the Berler Shoe Company, from 
which Insurance moneys of $4,406.87 were collected, and there was 
a salvage of $541.25, or altogether $4,948.12. There was paid to 
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Henry Weiss, the Metropolitan Shoe Company, of wliich he had been 
the président, B. Levy & Son, and to Ottensoser, the siim of $4,770.24, 
within a month before the pétition was filed. Those are said by the 
objecting creditors to hâve been illégal préférences. 

[1] I agrée with the master that there is no évidence of conceal- 
ment of assets. Section 55 of the Stock Corporation Law of New 
York provides that : 

"In the absence of fraud In the transaction, the jndguieut of the dlrectors 
as to the value of the property purchased shall be coutluslve." 

It cannot be said that there was an adéquate payment for the stock 
issned, but the remedy is statutory, and the Circuit Court of Appeals 
of this Circuit, as well as the Appellate Division of the Suprême Court 
of New York, hâve held that no right of recovery would pass to the 
trustée in bankruptcy. In re Jassoy Co., 178 Fed. 515, 101 C. C. A. 
641; Courtney v. Georger, 228 Fed. 859, 143 C. C. A. 257; Breck v. 
Brewster, 153 App. Div. 800, 138 N. Y. Supp. 821. The statutory 
remedy is only given to creditors, and does not inhere in the corpora- 
tion. The latter does possess a right of action to enforce an unpaid 
stock subscription. Any right of the corporation is contractual. In 
the case at bar, where the stock was issued in exchange for the prop- 
erty for which it was offered, no contractual liability remains. I can 
see no reason why the right of the creditors against the stockholders, if 
it exists, would be afifected by the composition. 

The further objection to the composition is made upon the ground 
that the recovery by the trustée of the alleged preferential payments 
would create an estate that would yield a greater dividend than the 
20 per cent, ofifered. 

Payments whleh are <-laimed to be preferential anjïreKate $4,770 24 

The cash in haîids of the trustée 2,3:52 32 

Estimated value of equity in two lots on Morris avenue 1,000 00 

$8,102 50 
Expenses of administration, inchiilins recovery of alleg- 
ed preferred payments may lie estimated ut $1,500 00 

Preferred olaims 73 33 1,573 33 

.f0,529 2.3 

Net amount for division amons proved inisecured claims of $20,314 91 

And claims alleged to hâve been illegally paid of 4,770 Ml 

Would produee a dividend of 20 per cent $25,085 25 

On the other hand, if the litigation to recover the alleged preferen- 
tial payments failed, the dividend, after deducting from existing as- 
sets aggregating $3,332.32, estimated expense of administration of 
$750, and preferred claims of $73.33, would amount to only about 
12 per cent. While some of the payments were probably preferential, 
others apparently represented realization from insurance moneys pledg- 
ed for current advances, and I do not think the évidence indicates that 
the creditors would realize more than 20 per cent, if such preferen- 
tial payments as were made were recovered. 

[2] In regard to the consents to the offer of composition v.'hich 
were signed before, and not after the bankrupt corporation had been 
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examined, it is argued that the matter does not properly come before 
me, because the only parties criticizing the master's findings as to 
this matter are moving to confirm the report. I hâve, of course, en- 
tire control over the master's report, which is only for convenient ad- 
ministration, and does not prevent a considération of the record as it 
stands. I agrée with the criticism, of the common practice in compo- 
sitions and regard it as irregular to hâve composition ofïers made and 
signed before examination of the bankrnpt, even if they are not for- 
mally filed until afterwards. Such a practice does away with that 
access to full information on the part of the creditors which the stat- 
ute aims at. If they hâve the right to withdraw their consents before 
the composition offer is filed, it may be doubted whether they are aware 
of this right, and they are by their signatures in fact, if not in law, 
committed to a course of action in a way not contemplated by the 
Bankruptcy Act and contrary to its spirit as well as its express lan- 
guage. 

It is not likely that a créditer will seek any information after he 
has consented to an offer of composition, even if the offer has not been 
filed. Nor is he likely ever to attend the examination after he has 
taken this step. He is therefore, under the common practice, deprived 
of the plain safeguards of the statute.- 

I hold that the composition should be rejected, because it was of- 
fered to the creditors before the bankrupt was examined in open court 
and had filed in court his schedules. The master is allowed $150 as 
compensation. 



In re MOIJEIS et al. 

(District Court, D. Massachusetts. April, 1917.) 

Bankruptcy (S=3384 — Composition— Denial. 

On pétition for coutirniation of an olïer of composition, it appeared 
tliat appi'oximatciy a montli liefore tlie pétition in baiiliruptcy was filed, 
tlie bankrupts becanie eoncerned al>oiit tlieir affairs and consulted au at- 
torney, tiiat he advised tliem to carefully conserve ail money that tliey 
took in, keeping it in tlieir own safe, iustead of deposithig it in a bank, 
so that it would be available to make a composition offer later, and that 
the bankrupts followed tbose instructions, until an attachnient was made 
on their stock and flxtures and a kee])er placed in their store. Tliere- 
after the bankrupts made a seneral assignaient for creditors, and deli^- 
ered to tlie assignée nearly $,'5,O0O in cash, which were the t'unds so ac- 
euniulated. Directiy thereafter an involuntary pétition in bankruptcy 
was flled, and the sum of money received by the genei-al assignée was not 
tlien paid over to the receiver in bankruptcy, although subsequently near- 
ly $2,000 was paid to the receiver. The schedules of assets and liabllities 
did not show the cash fund, and no value was placed upon the mier- 
chandise and flxtures ; the schedules showing total liabllities and iioth- 
ing as assets. The bankrupts thereafter made an offer of compo.sition, 
which was in an amount .substantially less than the value of their assets. 
Ilcld, that the oft'er should be rejected, not being for the best iiiterests 
of the creditors, and it furthor appearing that the assent of varions cred- 
itors was in the main procured by one of tlie alleged bankrupts, who did 
not discuss the question of assets with assenting creditors. 

©saFor other cases see same topic & KEY-NUMDEH in ail Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter of the bankruptcy of James H. Mor- 
ris and others, alleged bankrupts. On objections by creditors to the 
confirmation of the bankrupt's oiïer of composition. Pétition for con- 
firmation of composition denied. 

The following is the opinion of Jackson, Référée: 

The objections contained in tlie speeiflcations flled in opposition to the com- 
position are three in number: 

First. That the composition offer Is net for the best interest of the cred- 
itors. 

Second. That the banl^mpts hâve been guilty of certain acts and hâve 
failed to perform certain of their duties, which would be a bar to their dis- 
charge. 

Tliird. That the offer and its acceptance are not In good falth and hâve 
been made and seeured by means and promises and acts forbidden by the 
Banlcmptcy Act (Act July 1. 1898, c. 541, 30 Stat. 544). 

Attorney for alleged banlirupts made a motion that note be made of his 
objections to any évidence being talîen on spécifications second and third. 

It appeared in évidence: ïhat there are approximately 63 creditors of 
said alleged bankrapts, that at the first meeting 35 claims were proved, 
and 22 of said creditors assented to said composition. That 12 claims were 
proved at said meeting by creditors not assenting, and 4 creditors joined In 
ûling spécifications of objections to said composition. 

Also, the total deposit called for en said composition Vfas $4,226.20, and 
that of this amount the alleged bankrupts deposited $726.20, and the bal- 
ance, $3,500, vf&s ail deposited by the receiver. There rem^ined in the re- 
ceiver's hands above his probable expenses $600, and a stock of merchandise 
and flxtures in a goiiig business in Lawrence ; said business being that of re- 
taillng ladies' cloaks, suits, boots, and shoes. There was conflicting évidence 
In regard to the présent value of said merchandise and flxtures. Witnesses 
produced by the alleged bankrupts testified that a fair value of the cloaks 
and suits would be $650, and that fl.\:tures were not worth over $150 in the^ 
store ; that the boots and shoes were not worth over $2.50. 

On the other hand, a witness offered by the objeeting creditors testified 
that ail the merchandise in the store was worth $.'î,000 as a going business, 
and that the flxtures were worth $500. 

Upon ail the évidence in regard to the value of the merchandise and flx- 
tures, I find that a fair value for same at this time to be as foUows: 

Cloaks and suits $1,000 

Boots and shoes 400 

Flxtures 200 

Total $1,600 

Therefore there would be in the hands of the receiver and available for 
«xpenses, and for the creditors approximately $5,900, if no composition had 
been offered. 

It appeared from the testlmony of the alleged bankrupts that early in 
December of 1916, they became concerned about their aff airs and consulted 
an attorney in Boston, and thereafter acted under his advice. That he ad- 
vised that they carefully conserve ail money that they took in; not to de- 
posit any money in the bank. but to keep same in the safe In the store, so that 
said money would be available to make an offer in composition later, should 
the occasion arise ; and that the alleged bankrupts followed thèse instruc- 
tions until December 24, 1916, when an attachment was made on their 
stock and fixtures, and a keeper placed in their store. 

On December 26th a gênerai assignment for the benefit of creditors was 
made by the alleged bankrupts to Charles E. Hayes, and $2,714.15 in cash 
was delivered to said assignée, Hayes, which was the fund accumulated un- 
der the advice as herelubefore stated. 
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Tliat clircctly tliereafter an involuntary pétition In banbruptcy was filed, 
and on January 2, 3917, Mattliew A. Cregsî, Esq., of Lawrence, was ap- 
pointed receiver, with autliority to conduct sald business. Tliat the $2,- 
714.15 above referred to was not paid to oi' delivered to sald receiver, but 
that on March 14, lî)17, $1,7-59.75 of said siini was paid to said receiver. 

Schedules of assets and liabilities were filed in this court on January 30, 
3917, and said fund of $2,714.15 In cash is not set ont or referred to in said 
scbedules, and no value was placed npon the merchandise and flxtures in 
schediile B (2) or In sebedule B (4). Tliere appears in the summary: "Total 
liabilities, ,$13,181.19." "Total assets, notlilng." 

It also appeared in évidence that the assent of credltcrs were In the main 
procured by one of the allcged bankrupts, Vincent A. Kice, and sald Charles 
E. Hayes actlng together, and both testified that they did not discuss assets 
and liabilities with the varions assenting creditors. 

That whlle It may not be materlal, in view of ail the circumstances, it may 
be considcred slgniflcant that one of the attorneys for the alleged bankrupts 
personally slgns the assent to sald composition for several creditors. 

It also appeared In évidence that the alleged bankrupts kept no bocks or 
records of theîr business. 

Therefore, consldering ail the circumstances, the substantlal amount and 
value In the estate in excess of that reciuired for the composition, the fact 
that the schedules were so improperly projiared that creditors may hâve been 
misled in regard to the value of the assets, and the fact that the alleged 
bankrupts were preparlng to make an offer in coujposltlon ahnost a month 
before an Involuntary bankrujttcy pétition was filed, force me to the conclu- 
sion that the ob.]ectlng creditors bave sustalned .spécifications flrst and third, 
and I do so find. 

1 further report that in my opinion the objeeting creditors hâve failed to 
sustain objection Second, and that said second spécification should be dis- 
missed. 

I recommend that the composition be rejected. 

Joseph B. Jacobs, of Boston, Mass., for objeeting creditors. 
Percy A. Atherton, of Boston, Mass., for alleged bankrupts. 

MORTON, District Judge. At Boston, in said district, on the 23d 
day of April, 1917, upon the pétition for confirmation of the composi- 
tion offer made by the above named alleged bankrupts, and the spéci- 
fications of objections thereto filed by Parker Holmes & Co. et al., 
creditors: Now, therefore, upon the report of the référée to whom 
said matter was referred to ascertain and report facts, and after hear- 
ing arguments of Joseph B. Jacobs, Esq., of counsel for the objeeting 
creditors, and Percy A. Atherton, Esq., of counsel for the alleged bank- 
rupts, and after due considération of the same, it is hereby ordered and 
decreed that said pétition for confirmation of composition ofifer be and 
it is hereby denied. 
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